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PREFACE TO THE |ND7E]5IT]?QN 


At the outset I mifst'"^p61ogise for "tHfe ^inordinate- 
delay caused in the performance of the task I had under¬ 
taken as early as the latter half of the year 1953. Consider¬ 
able spade work had been done by Shri K, B. Wassoodew, 
retired Judge of the Bombay High Court, and this had 
been scrutinised, revised, and added to by Mr. Muir Hunter, 
B.A., of Gray’s Inn, Lord Justice Holker Scholar of Gray’s 
Inn, Barrister-at-Law, Joint Editor of ‘ Williams on 
Bankruptcy ’ (IGth Edition). I had in a sense to supple¬ 
ment their work, but I could not avoid taking all this 
time owing to the laborious process involved in trying to 
familiarise myself in the first instance with the whole 
case law from the years 1930 onwards and making such 
changes as I thought necessary in the text of the First-^ 
Edition. 




I have, however, treated the efforts of my predecessors^ 
■with the utmost respect due to them and have made 
very few changesdn the results of their labours as they were 
incorporated in the text of the lectures. I have kept their 
observations almost intact and have merely supplemented 
the text with my own observations culled from the case law 
which had not been referred to by them. However, if 
there have been any errors or any want of elegance has 
crept into the text as it has finally emerged, the respons¬ 
ibility is mine. 


Since the First Edition was published many momentous 
changes have taken place in our political map. Burma 
ceased to be a part of India and Sind and North West 
Frontier •Province also went out of the map. Bengal 
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of course continued, in India though in a truncated form. 
East Bengal having formed part of the territory of Pakistan. 
So did Punjab in the shape of East Punjab, after West 
Punjab had similarly gone to Pakistan. So far as Law 
Heports were concerned, Rangoon, Karachi, North West 
Frontier Province and Sind went out of our ken and the 
respective jurisdictions became foreign territories. In 
the result, I have thought it fit in revising the First Edition 
of this work to eliminate as far as possible all references 
to those Law Reports, retaining such of them as were 
incorporated in the text of the First Edition but avoiding 
supplementing the same by further references thereto. 

Of late the A.I.R. series has come into great popularity 
with legal practitioners for various reasons. The series 
reports decisions from various Courts in India without 
making any distinction whatever between the Courts of 
what were Part A or Part B or Part C States and also 
irrespective of the fact whether they are decisions of single 
•Judges or those of Division Benches or Full Benches. 
Theresult has been the reporting of a vast mass of decisions 
presumably for the benefit of practitioners, but the work 
of the Courts is often hampered by injudicious citation of 
iiuthorities by members of the Bar from those Reports. 

I have only sought to refer to such of the decisions reported 
in the A.I.R. series which have been reported in the 
authorised series and to decisions in the Bombay Law 
Reporter, Calcutta Weekly Notes and the Madras Law 
Journal. I hope however that I have not done injustice 
to any particular series of reports and have referred to aJI 
important decisions of the various Courts which should 
liavc been incorporated in the text. 

Various clianges in the Insolvency Law W’ere indicated 
by Sir Dinshah Slulla in Paras. 25 to 33 ofhis First Lecture 
as also at scvcrarplaces in the course of the other Lectures. 



It is satisfactory to note that the change suggested by him 
in regard to Insolvency Notice has been incorporated so 
far as Bombay State is concerned in both the Presidency- 
towns Insolvency Act and the Provincial Insolvency Act 
by adding Section 9(1) and Section 6(1) respectively in the 
sections regarding acts of Insolvency and Section 9A and 
Section 6A respectively regarding Insolvency Notice, thus 
incorporating therein the suggestions made by him in 
para 32 of the First Lecture. Similarly the suggestion 
as regards the bringing into line of the provisions of the 
Presidency-towns Insolvency Act with those of the Provin¬ 
cial Insolvency Act in regard to the exclusion of time in 
computation of the period of limitation has been carried 
out by enacting Section lOIA as applicable to the whole 
of India, thus bringing the law into uniformity in regard 
to both the jurisdictions. The last that may be noted 
in this context is the change effected in both the Acts 
in regard to the filing of the petition for insolveney on 
the day when the Courts reopen, in the event of the three 
months’ period after the act of insolvency ending on a 
day when the Courts are closed during the vacation, vide : 
Proviso to Section 12(1) (e) and Proviso to Section 9(1) (c) 
respectively in the Presidency-towns Insolvency Act and 
the Provincial Insolvency Act. 

Inspite of the above, there are many suggestions of 
Sir Dinshah Mulla in regard to changes in Insolvency 
Law in India which have not yet been carried out. It is 
hoped that the revising section of the Law Commission 
which is taking in hand the revision of the Presidency-towns 
Insolvency Act and the Provincial Insolvency Act mil 
take aU these suggestions into consideration. 

No effort has been spared to bring the text of both 
the Acts and the Rules framed thereunder upto date. The 
case law also has been brought up to date. 
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Thoro is one important decision to which I should 
refer. In Mahomed Siddxgue Yusuf t. The OJJicial Assignee 
(1943) 70 I.A. 93, the Privy Council has approved of the 
view taken in these Lectures that the decision in Ex parte 
Lcaroyd was applicable to cases under the Presidenc}** 
to'svns Insolvency Act. An act of insolvency which is the 
foundation of the adjudication order cannot bo challenged 
by anj’ person except in proceedings to set aside the ad¬ 
judication order. Unfortunately, there is no section in 
the Provincial Insolvency Act corresponding to see. IIG 
of the Prcsidcnc 3 ’-fou'ns Insolvency* Act, %vith the result 
that decisions under the latter Act do not follow the sound 
principle underlying the decision in Ex parte Lcaroyd, 

Before concluding, I may once again express my 
indcbtotlncss to my predecessors for the valuable contribu¬ 
tion they made in the revision of the tc.xt andmayapologLse 
for errors which may have crept into the work. 


Bombay, 
August 1057. 


N. H. B. 
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ADDENDA 


P.l /.n. (a) I. 2 add :— 

To similar effect are the observations in Arjundas Vaaudev vs. 
Narayan Pillai, A.I.R. 1956 Madr. 167. 


P. 34 /.n. ij) add ;— 

See also : T. P, Bank Lid, vs. 1.0. Bank Ltd., A.I.R. 1956 Madr. 33 ; 
LL.R. 1956 Madr. 605. 


P. 66 I, 22 add:— 

Where the judgment-creditor has received money realised in execu¬ 
tion after the date of the order of adjudication, the Insolvency Court 
under Section 7 has jurisdiction to direct him to refund the money. In re 
Frank Morton Fiek, A.I.R. 1956 Cal. 656. 


P. 117 1. 20. 4/^er "interest in the proi)erty” odd 

That interest may not be large enough to constitute all the rights of 
ownership, that interest may be less than the totality of the rights which 
constitute ownership ; but so long as the insolvent deprives himself of 
certain rights or interest in his own property and transfers those rights 
and interests to some one else, the transaction constitutes a transfer. 

M. S. Eumar di Co. vs. Official Assignee of Bombay, A.I.R. 1956 
Bom. 38. 


P. 124 after 1. 16 odd;— 

Para 121 C : Constitutionality of s. ^(e) of Prtsy, Totons Insolvency 


The fact that imder cl. (e) of s, 9 of the Presy. Towns Insolvency Act 
it is sufficient cause for adjudicating a person insolvent if his property 
remains under attachment for a period of 21 days whereas under s. 6 (o) 
of the Provincial Insolvency Act the attached property of a debtor has 
to be sold in execution of a decree for the payment of money before the 
transaction could be considered an act of insolvency would not amoxmt 
to discrimination and a denial of equality before the law and the benefit 
of equal laws to persons residing in or carrying on business within tho 
Ptesidency Towns. The entire economic structure and the tempo of life 
in !^esidency Towns (Madras) and outside aro different. The distinc¬ 
tion hetween the provisions is therefore one which can be traced to a just. 



CIV 


rational and rcnaonablo clasaification. S. 0 (o) of the IVesidency Town, 
art^h thcreforo tiBm vires on tho ground that it is hit by 

Mohamed Zaclceria vs. I’. Sriiiiras Co., A.I.E. 1D57 Jladr. 403. 


P. 162 f.n. iq) Col. ii. I. 1 add.-— 

Mohomed ZacUria vs. P. Srinivaa d, Co., A.I.E. 1057 Madr. 403. 


P. 102 f.n. U) Col. II 1. 1 odd 

P.O.A.V. Bank Lid. vs. Nagancami, A.I.E. 1050 Madr. 257 : 1056 
M.W.N. 6. 


P. 164 /,n. (t>) 1. 3 add 

See also : Mohshamadanlal va. Hariprasad, I.L R. (1950) Bom. 748 ; 
A.I.R. 1050 Bom. 050; (1950) CS Bom. L.R. 6C8. 

P. 203 I, 10 After “are not correct” add :— 

nor lias the Court tho power to direct deletion of any of the items 
included in such particulars : 

Vsha Charan vs. Slate of West Bengal, A.I.R. 1057 Cal. 10. 


P, 238 1. 6 subsUtute “that”/or “not” 

P-N. (/) 1. 3 add 

Shyamkali Bat vs. B. N. Verma, A.I.R. 195G Nag. ’67. 
Bamgopal vs. Muihukrishna, A.I.R. 1057 Madr. 1. 


P. 251. f.n. fy) Col. ii. I 6. 

Substitute a. 61 (3)/or s. 15 (3) 

Add at the end of the note: 

- 1 ctr •---w-..-A r-D 1056, Andhra 243 

; . , ■ T in good faith 

. • order of adju¬ 

dication had been made against the debtor and the title of such a pur¬ 
chaser as against the Receiver in insolvency is protected by s. 61 (3). It 
was further held that s. 51 (3) applies also to a sale in evecution of tho 
decree held after the property of the judgment debtor is vested m a 
Beceiver iiuder s. 74 (u). I.L B. (I03S) Madr. 1063 (A.I.R. 1038 Madr. 
440) and 1042 1. Madr. L.J. 283 (AJ.E. 1042 Madr. 416) dissentrtl from 
Khnrshed AH vs. Laehman Singh, Ii B. (1949) All. 60S. (A.I.R. 1949 



All. 660) tvnd tUnc^h Chandra vs. Jahanali Bi JitYW. I.L.ll, 65 Cal. 457 
(A.I.R. 1935 Cal. 503) followed. I.L.R. 59 itjidr. 928 {A.I.R. 1936 Madr. 
819) held obiter. 


P. 267 I 27 add 

Acknoicledgment of debt by Offietal Bcceiver ; “Under s. 69 (g) of the 
Provincial Insolvency Act the Official Receiver has the power to acknow¬ 
ledge a binding debt of the insolvent. Under s. 28 (2) of the Act all the 
properties of the insolvent vest in the Official Receiver and therefore he 
is the party against whom such property or right can bo claimed and 

0 '. " ■ .. • *. . ’ : 

B.' .■ ;j • i. 1. s. 

463 overruled : Bamgopal vs. Muthuhrishna, A.I.R. 1967 Madr. 1. 


P. 334 1. 4. After “decree against him” add 

If an alienation is set aside at the instance of the Official Hoceirer 
as offending against the provisions of the Act and the properties 'were not 
effectively sold by the Official Receiver, the effect of the annulment of 
adjudication is to restore the sale in favour of the alienee. 

Janabai vs. Narsinhalu, A.I.R. 1056 Madr. 341. 1056 (1) Madr. 
L.J. 619. 1956 M.W.N. 105. 


P. 353 1. 14. After “of adjudication” add 

It has been held by the Bombay High Court that the pro'vision of s. 39 
is mandatory, \yhere therefore although the Court gave sanction to the 
composition, there was admittedly no order made by the Court annulling 
the order of adjudication, s. 37 will not apply. And if s. 37 does not 
apply it is obvious that the insolvency continues. 

Bamsing vs. Shitrrao, A.I.B. 1956 Bom. 262. 


P, 389 1. 30. Add thereafter 

Para. 413A Constitutionality of s. 44 Provincial Insolvency Ait: 
In s. 44 of the Provincial Insolvency Act the legislature has classified 


to all persons in the like circumstances, it does not subject individuals to 
any arbitrary power; it does not discriminate against some and in favour 
'of others. A statutory provision of this kind cannot be regarded as 
violative of the Constitutional provision relating to equal protection of 
the laws, - - 



ovi 


36. 


Shiv Prasfuid va. Punjab State, A.I.R. 1057 Punj. 160. 


1057 P.L.U. 


P. 392 1. 2 add 

The Travancoro-Coclun High Court has recently dissented from the 
aforesaid decision of tho Madras High Court and held that the order 
under s. 488 (3) of the Code of Cr. Procedure cannot bo deemed to bo a 
decree of court and therefore s. 23 cl. 1 of tho Provincial Insolvency Act 
cannot bo invoked by the husband when tho order is enforced. Tho 
insolvency court has no jurisdiction to pass a protection order against 
such imprisonment and direct a release of tho prisoner even though tho 
Court is competent to enter into his insolvency petition and to pass an 
order adjudicating him an insolvent. 

Mahomed Hussein vs. Emperor, A.I.R. 1940 Rom. 344 referred to: 

K. Narayana vs. K. Sarajahshi, A.I.R. 1957. Tr. Cochin '49. 


P. 603 1. G add 

and the ptirchasor in insolvency also gets tho property right, title 
and interest of the insolvent subject to any advantages or disadvantages 
which the insolvent himself enjoyed. 

Ramrao vs. Fattechand, I.L.R. (1956) Nag. 256. A.I.R. 1956 Nag, 

241. 


P. 616 /.n. (e) I 2 add 

See also Amir Ahmed vs. Syed Hussan, A.I.R. 1935, All. 671. Chi- 
danbaran Cheitiarvs. Sella Kumar Ooundan. A.I.R. 1941 Jladr. 903 (F.B.) 
Abdul Rahim vs. Swaminadha Odayar, A.I.R. 1956 Madr. 19. 


P. 621 f.n. (i) Col. a 1. 7 add :— 

Abdul Rahim vs. Swaminadha Odayar, A.I.R. 1956 Madr. 19. 


P. 628 1. 25. Add after “creditors”: 


In order 
the test is to 
the mind of 
him or what . 
transaction of this nature. 


1 preference, 
operated in 
at induced 
nter into a 


T. P. Bank Ltd. vs. I. 0. Bank, Ltd., I.L.R. 1956 Madr. 605, A.I.R. 
1956 Madr. 33. 



)vri 


P. 633 f.n. (r) 1. 10 add 

T. P. Bank Ltd. vs. /. 0. Bank Ud., I.L.B. 1956 iladr. 605, A.l.R. 
Madr. 33. 


P. 646 1. 28. A//er “Bankruptcy** add .*— 

The Bombay High Court has however held that no transaction can 
be considered bona fide transaction which itself constitutes an act of in¬ 
solvency. If the transaction constitutes an act of insolvency, it is liable 
to be avoided by the Official Assignee and if it is liable to be avoided by 
the Official Assignee, s. 57 in terms excludes such a transaction from its 
protection. It would seem that transactions which are against the policy 
of the Insolvency Act would not come within the protection of s. 57, be¬ 
cause in no view of the case could such transactions be considered to be 
bona fide transactions. 

M. 3. Kumar eb Co. vs. Official Assignee of Bombay, A.l.R. 1956 
Bom. 38. 


P. 664 1. 10 add 

Para 676A. Distinciion between s. 6$ and $ 51 of Presy. Towns 
Insolvency Act : 

S. 65 gives the power to the Insolvency Court to rescind contracts 
where contracts are considered by the Official Assignee to be onerous, but 
the contracts which the Court can cancel under s. 65 are contracts which 
were valid when they were made by the insolvent. It is only on the can¬ 
cellation of the contract by the dourt that the contract ceases to have 
force. The scheme of s. 61 is entirely different. S. 61 is enacted for 
avoidance of contract or transfers when they were entered into or 
effected. In other words, whereas under s. 51 what the Official Assignee 
has to satisfy the Court is that by reason of his superior title the transfer 
made by the insolvent was void, under s. 65 the Official Assignee is not 
' ' ' ' 3 the position 

■ ■ ■' • • but because 

ny longer by 
it. 

M. 3. Kumar Co. vs. Official Assignee of Bombay, A.I.R. 1956, 
Bom. 38. 


P. 797. 1. 15 add:— 

In summary proceedings creditors do not prove their debts and it is 
the Court which iias to go into the claims of creators and frame a schedule 
of creditors and distribute whatever assets are available. Therefore 
8. 78 (2) would not be a bar to an execution petition because the decree- 
holder has not proved his debt in insolvency. 

K. r. Muthu vs. B. 3. Mani, A.I.E. 1956 Jladr. 580 ; 1956 

365 . 




-Eectp^ I- 

ORIGIN AND HISTORY OP BANKRUPTCY LAW. 

1. Object of the law of bankruptcy.—"‘The chief aim of every Pa 
system of Bankrupt Law should be to combine and regulate two great ^ 
objects:—1st, The distribution of the effects of the debtor in the most 
expeditious, the most equal, and the most economical mode , and 2ndly, 
the liberation of his person from the demands of his creditors when he 
has made a full surrender of his property”{a). Writing about bank- 
ruptcy law as it was in his days, Blackstone says (6). “He [bankrupt] 
was formerly considered merely in the light of a criminal or offender; . . . 
but at present the laws of bankruptcy are considered as laws calculated 
for the benefit of trade, and founded on the principles of humanity 
as well as justice; and to that end they confer some privileges, not only 
on the creditors, but also on the bankrupt or debtor himself. On the 
creditors, by compelling the bankrupt to give up all his effects to their 
use, without any fraudulent concealment: on the debtor, by exempt¬ 
ing him from the rigor of the general law, whereby his person might 
be confined at the discretion of his creditor, though in reality he has 
nothing to satisfy the debt: whereas the law of bankrupts, taking into 
consideration the sudden and unavoidable accidents to which men in trade 
are liable, has given them the liberty of their persons, and some pecuniary 
emoluments, upon condition they surrender up their whole estate to be 
divided among their creditors.” The earlier bankruptcy law was a species 
of criminal law, and bankrupts under that law were regarded as criminal 
offenders. The treatment to which they were subjected was cruel and 
iinhnmnr. Pllu* pi’esynv* »hnnli’upv^X *bwy aw imnw ihiunnnr Ahcr 
wliat they were in the days of Blackstoue. 

2. Hindu law and debtors.—^Thero was no machineiy in the indigen¬ 
ous systems of law providing for the property of a debtor being seized 
for the benefit of his creditors and divided rateably amongst them. 
Individual creditors ^vero left to pursue their remedies against the debtor 
according to rules made b}’ each community for the recovery of debts. 

The Hindu law, though it had attained considerable perfection in the 
days especially of the later Smritis, contains no indication of anything 
approaching n sj’stem of bankruptcy. There was trade and commerce 


(a) Honloy’* BsokniPt I.aw, 3rd I (ft) Blaetotono’* Comroentarioe, %*oL £, 
p. 1. I pp.471.472, 





hBcTimr. r. 


POKB. in those days, and the later Smriti, contain rule.-, regulating the Bale of 
’ goods almost similar to those in the Indian Contract Act, 1872. They 
also contain rules as to partnerships and even asaociations and 
companies (c), but there is no trace anywhere of the procedure known to 
the Homan law as cusio bononimt There were rules, however, for the 
recovery of debts, and they are contained in 3Ianu Samhita (d). They 
are as follows:— 

“Zf a creditor makes an allegation against a debtor for the recovery of 
his monej', the king, idter the debt has been proved, shall came such 
monej' to be realiied from the debtor, and make it over to the creditor. • 
By those means, by which the creditor can realize the amount of claim 
from the debtor, the king shall cause it to be realised from the debtor 
and make it over to the creditor. By means of friendly persuasion, 
by getting ita payment assured by a bond or oath, ... by arresting 
the person of bia son, or by employing force, ... a creditor can realise 
the money from bis debtor. Ho, who wUl thus realise his money from 
his debtor, must not be indicted by the king for his having realised the 
same.'”' i - 


3.- Roman law and debtors.—In its treatment of debtors the earh'er 
Boman Law was nothing short of barbarous. , In the earliest period of that 
law no process existed by which a creditor could go against the property of 
his debtor for the satisfaction of his debt. The property of a Boman 
was held inviolable. The only remedy of a creditor whose debt was 
admitted or who had obtained a judgment upon his debt, was to levy- 
execution against the debtor's person. If the debtor did not pay within 
a specified time, the creditors were at liberty to cut the debtor’s body 
into pieces, each of them takmg his proportionate share ; and “no credi¬ 
tor who cut too little or too much could be called therefor to account.” 
At a later period in the history of the Eoman law, a proeedure was iutro- 
duced whereby the whole of the property of the debtor could be seizetl 
and aold. This procedure was applicable only in four cases, (i) where 
the debt was admitted, (ix) where judgment had been obtained on a 
debt, (iii) where the debtor had absconded, {iv) where he had secreted 
himself in order to defraud his cavditors. In any of these cases the debt¬ 
or's property could be seized and sold for the benefit of the creditors 
The sale released the debtor from all liability in. respect of past debts 
except those wliich-were contracted by fraud. In about 4S B.C. another- 
form of procedure was introduced known as cessro honorim, which enabled. 


(C\ Jolly’s Hindu Low ond Custom. ■ (rf) Cf»ap. 7, staneas 47-50. 
. pp. 237.243. \ . . 
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a debtor to become a faanknipt on liis own petition by surrendering the Pars 
whole of his property to his creditors. On the surrender being made the 
debtor was relieved from liability for arrest and imprisonment, but his 
after-acquired property remained liable for the pajnnent of his debts 
except that he was allou'ed out of such property a certam portion for 
hia subsistence. The earlier bankniptcj' statutes of England are founde<l 
to some extent upon the Roman law. 

4. Common law and debtors.—While the early Roman law did 
not know of any process whereby execution could be issued against the 
property of a debtor, the common law of England did not know of any 
process whereby a man could pledge his person for pajTnent of a debt. 

The necessity, however, of a process of execution against the person 
of a debtor and detaining him in prison until he paid his debt, was soon 
felt, and the writ of capias ad respondendum (c) was employed for the 
arrest and imprisonment of debtors. This mode of execution became- 
very popular and was resorted to by creditors in almost every case, 

No distinction ^7a& drawn between honest and unfortunate debtors on 
the one hand and dishonest debtors on the other. Whether the inability 
to pay arose from misfortune or was brought about by recklessness or 
fraud, they were all committed to prison to remain there at the mercy 
of their creditors until the debt was paid. A debtor who bad no means 
of his own had to rely ou the charity of friends if he was not to die of 
starvation in prison. This is what h Chief Justice of England said in 
the year 1651 in the course of a judgment in a sheriff’s action (/) ; "If 
one be in execution he ought to live of his own, and neither the plaintiff 
nor the sheriff is bound to give him meat or drink, no more than if one 
distrains cattle and’ puts them in a pound, for there the owner of the 
cattle ought to give them meat, and not he that distrained them, no- 
more is the party or the sheriff, who has one in execution, bound to 
■give moat to the prisoner, but he ought to live of his own goods, although 
he be iu for felony, until he be attained, and this by the course of the 
common law. For before attainder the goods are his, and in his hands, 
and the common law in this point is confirmed hy a statute ; and if he has 
no goods, he shall live of the charity of others, and if others will give him 
nothing, let him die in the name of God, if he will, and impute the cause 


(«) Literally, that you take to ansvror. 
The wnt woa citendod to debts, 
detinue and replevin by the statute 
25 £dw. 3, c. 17. The statute is in 
these terms: “Item, and it is 
accorded that such process shall 
bo mado in a writ of-debt and 
detinue of chattels and taking of 


beasts, by writ of Capias, and by 
process of exigent (literally that 
you cause to bo taken) by the 
sheriff’s return, as is used in a writ 
of accompt (account).’* 

(J) Per Mounta^e, C. J., in Dive v. 
iJaningham (1551) 1 PL Com. 60, 
68, 75 B. R. 09, 108.109. 
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of it to his o^vn fault, for his presumption and ill behaviour brought 
him to that imprisonment/" Just about this time the Legislature had 
intervened. There were two sets of legislation, one directed against 
the tyranny of creditors and the hardships of the gaol, and the other 
directed against dishonest and fraudulent debtors. The laws against 
fraudulent debtors ivere what were called in those days the bankrupt 
laws. The whole law of bankrupts was an innovation grafted on the 
common law (ff). There was considerable controversy about this time 
as to the merits and demerits of statute law. It is as well to note the 
existence of this controversy in passing. 

5. Common law.—Almost the whole of the English law at this period 
consisted of the common law. Writing about it, a great jurist says: 

“ That ancient collection of unwritten maxims and customs, which is 
called the common law, however compounded, or from whatever fountains 
derived, had subsisted imroemorially in this kingdom; and, though 
somewhat altered and impaired by the violence of the times, bad in great 
measure weathered the rude shock of the Norman conquest. This 
bad endeared it to the peojJe in general, as well because its decisions 
were universally known, as because it was found to be excellently adapted 
to the genius of the English nation. In the knowledge of this law consist¬ 
ed great part of the learning of those dark ages; it was then taught, 
■says Mr. Seldon, in the monasteries, in the universities, and in the families 
of the principal nobility. The clergy in particular, as they then engrossed 
almost every other branch of learning, so (like their predecessors the 
British Druids) they were peculiarly remarkable ior their proficiency 
in the study of the law. Nullus dericus nisi causidicus (ft), is the character 
given to them soon after the conquest by IVilliam of JraJmesbuiy'. The 
judges therefore were usually created out of the sacred order, as was 
likewise the case among the Normans; and aU the mferjor offices were 
supplied by the lower clergy, which has occasioned their successors to be 
denominated clerks to this day ” (t). 


6. Statute law.—^The whole foundation of the English law rested 
upon the common Jaw. Lord Coke, known by lu-s celebrated work 
“ Coke on Littleton,” was a great admirer of the common law. ” To 
know ” he says ” what the common law was before the making of any 
statute, is the very lock and key to set open the windows of the sta¬ 
tute ” (j). The earliest statute law was in some cases a modification of 
-the common law and in some an extension of that law. Those statutes 


(a) BlackstoM, 15th »d., vol. II, p.479. 
\h) Literally, no cleric (i.e., cler^) *>«* 
a lawyer. 


(0 

OJ 


Blackstone, vol. I, pp.l6-17, 
2 Inst, 308. 
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were drafted by men well versed in the common law, and they did not Pj 
therefore provoke any serious opposition though the la^vyers of those 
days were by temperament strongly opposed to the common law being 
tampered with by legislation. In course of time, however, laxity pre¬ 
vailed. The draftsmen were not competent and their knowledge of the 
common law was not profound. The result was that there was bitter 
criticism both of the statutes and their authors. It is said that once a 
statesman wanted to consult Lord Coke on a point of law, and the reply 
which he made to him was : “ If it be common law, I should be ashamed 
if I could not give you a ready answer; but if it be statute law, I should 
be equally ashamed if I answer you immediately.” Writing about statute 
law he said : ” But if acts of parliament were after the old fashion penned 
by such only as perfectly knew what the common law was before the 
making of any act of parliament concerning that matter, as also how far 
forth former statutes had provided remedy for former mischiefs, and 
defects discovered by experience; then should very few questions in law 
arise, and the learned should not so often and so much perplex their heads 
to make atonement and peace, by construction of law, between insensible 
and disagreeing words, sentences, and provisoes, as they now do.” 

The criticism levelled against statute law grew more intense in course 
of time. In 1765 Blackstone, one of the greatest jurists of England, 
delivered lectures in the university of Oxford, now known as “ Black- 
stone’s Commentaries on the laws of England.” This great jurist attribut¬ 
ed the delays of law to statutes. This is what he says : " The mischiefs 
that have arisen to the public from inconsiderate alterations in our laws 
are too obvious to be called in question; and how far they have been 
oviing to the defective education of our senators is a point well worthy 
the public attention. The common law of England has fared like other 
venerable edifices of antiquity, which rash and inexperienced workmen 
have ventured to new-dress and refine, with all the rage of modem im¬ 
provement. Hence frequently its sjunmetry has been destroyed, its 
proportions distorted, and its majestic simplicity changed for specious 
embellishments and fantastic novelties. For, to say the truth, almost 
all the perplexed questions, almost oil tlio niceties, intricacies, and delays 
(which have sometimes disgraced the English, os well ns other courts of 
justice), owe tlieir original not to the common law it.self, but to innovatioiL*, 
that have been made in it by acb» of parliament; overladen with provisoes 
and additions, and many times on a sudden penned or corrected by men 
of none, or very little judgment in law ” {k). 


(11 Blackstone, toI. I., p< 0. 
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7. The first statute of bankruptcy.—Tlie Jaw of Iiankruptcy as 
stated above is mi innovation on the common law. It is entirely a 
creaturo of statute. Tho first legislative prorision on bankruptcy 
contained in tlio Statute IBook of England was tho statute 34 and 35 
Hen. 8, c. 4. passed in tho >-ear IM2. By that statute tho power of 
dealing with tho banknipt and his effccta was vested in tho Lord Chancel* 
lor and other high oiTicers, Tlie statute was rlirccted entirely against 
fraudulent debtors. The preamble to tho statute runs thus: “ Where 
divers and sundry persons, craftily obtaining into their hands great 
substance of other men's gootls, do suddenly floe to parts unknown, or 
keep tlicir houses, not minding to pay or restore to any their crcilitors, 
their duties, but at thoir own wills and pleasures consume debts and 
tJie substance obtainecl by credit of other men, for thoir mm pleasure 
and delicate living, against all renson, equity, and good conscience.” 
Tho Act is called ” An Act against such persons as do make banknipt,” 
and it is direotccl against dishonest debtors ” fleeing to parts unlmmvn, or 
keeping their housc.s”. Various derivations ham been given of tho word 
“bankrupt”. According to some it is derived from tho Latin words 
” fjanctu”, a table or counter of a tradesman, and ” rtip/tu ” broken, in 
allusion to tho custom said to have provoiied in Italian cities during the 
Middle Ages of breaking tho tablo of a defaulting tiadcsman: According 
to some it is derived from the French words ” tiinyuc”, counter, and 
“ route*', a track, s/gnifyiDg that the tradesman has romored lus table or 
counter leaving but a trace behind. Referring to the title of the statute, 
Blackstone says: “ It is observable that the title of tho first English 
statute concerning this offence, ‘ against such persons as do make bank- 
-rupt,’ is a literal translation of the French idiom ,' quifont banque route*’{l). 
Lord.Coke preferred the French derivation. He says: “We have 
■fetched aa well the name as the wickedness of bankrupts from foreign 
.nations; for banque in the French is mensa and a banquer, or exchanger, 

18 mensarius, and route is a sign or mark, as we say, a cart route is the 
-sign or mark, where the cart liath gone ; metaphorically, it is taken for 
him that hath wasted his estate, and removed his banque, so as there is 
left but a mention thereof. Some say it should be derived from banque 
and rompue, as he that hath broken his banque or state. In former times, 
as the name of a bankrupt, so was the offence itself (as hath been said) 
a stranger to an Englishman, who of all nations, was freest of bankroptcy. 
Neither do we find any complaint in parliament, or act of parliament 
made against any English bankrupt, until the 34th year of Hen. 8, when 
the English merchant had rioted in three kinds of co-stlinesses, viz., 


(l) Blaekstone’s Commentaries, Vol. 2,p.472, f.n. 



7 


ORIGIK AND HISTORY OF*‘'BANKRUrTCY LAW. 

'’costly Imilding, costly diet, and costly apparel, accompanied with a 
neglect of his trade and eervantt., and thereby eonsumetl his wealth”. 

It ivill be noticed that the two acts of bankruptcy mentioned in the 
statute are (1) fleeing to parts unknown and (2) keeping house not minding 
to pay creditors. Tlie statute w.as not confined to traders. It applied 
both to traders and non-traders. It continned for about 28 years, and was 
'Completely altered by the next statute 13 Ehz c. 7. As to the statute of 
•Hen. 8, Loid Hnid^’icke observed: “ The statute of Hen. Sth has been 
so much altered by subsequent Acts that it does not deserve any considera¬ 
tion ; therefore laying that Act out of the ease, I will begin with the 13 
lEliz. cap. 7 ” (?n). 

8. 13 Eliz. c. 7.—The next statute of banki’uptcy was 13 Eliz. o. 7, 
passed in 1570 That statute, after reciting that the class of persons 
against whom the statute of Hen. 8 wiCs directed was increasing in great 
^numbers and was likel}’ to increase further, and that it was desirable to 
make a plain declaration as to who should be deemed to be a bankrupt 
[defines a bankrupt in the following terms: If any merchant, or other 
person, using or exercismg the trade of merchandize, by way of bargaining, 
exchange, rechange, bartry, chevisance, or otherwise in gross or by retail 
OP seeking Ids or her trade or U^^ng, by buying and selling, and being 
•subject bom of this realm, or any of the Queen’s dominions, or denizen, 
sithence the first day of this present parliament, hath or at any time 
fhereafter shall depart the realm, or begin to keep his or her house or 
•houses, or otherwise to absent him or herself, or take sanctuary, or 
euffer him or herself willingly to be arrested for any debt or other thing 
not grooving or due for money delivered, wares sold, or any other Just or 
’lawful course, or _good consideration or purposes, hath or will suffer him 
^or herself to be outlaw^, or \ield him or herself to prison, or depart from 
his or her dwelling house or houses, to the intent or purpose to defraud 
or hinder any of his or her creditors, beir^j also a subject bom, as is 
aforesaid, of the just debt or duty of such creditor or^creditors, shall be 
•reputed, deemed and taken for a bankrupt”, 

9. Appointment of Commissioners.—The statute of Elizabeth is 
•the real foundation of the English law of bankruptcy. The statute of 
Henry ^TII invested the Lord Chancellor and other higli officers' with 
'pevTOr over the person and property of the bankrupt. By the statute of 
EKzabeth, the Lord Chancellor was empowered to appoint ” such wise and 
honest discreet persons as to him sTiaTI deem good ” to be commissioners 
With power to take such order as th^ should think fit with the body and 


(♦«) BromJfy v. Qood^r (1743) 1 Att. 75, 77, 2G E. R. 49, CO. 
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property of bankrupts and to seize their property and distribute it rateabJy 
amongst the creditors. Under this statute the* Lord Chancellor assumed 
to himself the power of superintendence over tlie proceedings under a 
commission, and there was no appeal from his decision. “ The Chancel¬ 
lor’s judgmeiits in bankruptcy cannot be appealed from, because they 
are in general precisely like special cases in the courts of law, and where 
the jurisdiction is mentioned by the legislature, it is given to the chancel¬ 
lor and not to the court of chancery, and therefore in many cases in 
which lie decides against a paity. he gives him liberty to bring an action 
or to try the question by an issue or a special case, so that it may be 
decided by the courts of law. If it is an equitable question of import¬ 
ance, he gives leave to file a bill, w'hfch may, if necessary, be carried 
to the House of Lords ” (n). There was also an appeal then from the deci¬ 
sion of the Courts of lau* to a Court of Error and lUtimatelv to the House of 
Lords. 

10. IS Eliz. c. 7 confined to traders only.—Tbe statute of Henry 
Vm was directed against all debtors whether traders or not. The 
statute of Elizabeth applied only to traders This distinction between 
traders and non-traders continued up to 1861. The reason why bankrupt¬ 
cy law was not extended to non-traders is thus stated by Blackstone: 

“ But still they [the laws of England] are cautious of encouraging prodigal¬ 
ity and extravagance by this indulgence to debtors ; and therefore they 
allow the benefit of the laws of bankruptcy to none but actual traders; 
since that set of men are, generally speaking, the only persons liable to 
accidental losses, and to an inability of paying their debts, wathout any 
fault of their own. If persons in other situations of life run in debt 
without the power of pa^vTnent, they must take the consequences of their 
own indiscretion, even though they meet with sudden accidents that 
may reduce their fortunes: for the law holds it to be an unjustifiable 
practice for any person but a trader to encumber himself with debts 
of any considerable value. If a gentleman, or one in a liberal profession, 
at the time of contracting debts, has a suflScient fund to pay them, 
the delay of payment is a qjecies of dishonesty, and a temporaiy injustice 
to his creditor: and if, at such time, he has no sufficient fund, the dis¬ 
honesty and injustice is the greater. He cannot therefore murmur, 
if he suffers the punishment which he has voluntarily drawn upon himself. 
But m mercantile transactions the case is far otherwise. Ikade cannot 
be carried on without mutual cretht on both sides; the contracting of 
debts is therefore here not only justifiable, but necessaiy. And if by 
accidental calamities, as by the loss of a ship in a tempest, the failure of 


(f») Chn«tian’» Banfcmpt Law, Vol. 2. p 23. 
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brother traders, or by the non-payment of persons out of trade, a merchant 
or trader becomes incapable of discharging his o\vn debts, it is his mis¬ 
fortune and not his fault. To the misfortunes therefore of debtors, the 
law has given a compassionate remedy, but denied it to their faults . 
since, at the same time that it provides for the security of commerce, by 
enacting that everj' considerable trader maj' be declared a bankiupt, 
for the benefit of his creditors as well as himself, it has also (to discourage 
extravagance) declared, that no one shall be capable of being made a 
bankrupt, but only a trader; nor capable of receiving the full benefit 
of the statutes, but only an indttslrums trader ” (o). 

11. 21 Jac. 1, C. 19.—^In 1623 another statute was passed being 
21 Jac. 1, c. 19. That statute after reciting that the number of banknipts 
was increasing every day and that “frauds and deceits were invented and 
practised for the avoiding and eluding the penalties of the good law s in 
that behalf alreadj' made and the remedy by them provided”, declared 
that the laws made against bankrupts should be “ in all things largely 
and beneficially construed and expounded for the aid, help and relief 
of the creditors”. It was also provided by the pame Act that unless it 
appeared to the commissioners that the inability of the bankrupt to 
pay his or her debts arose from some casual loss he or she should, upon 
conviction by indictment of such misconduct, be set upon the pillory 
in some public place for the space of two hours and have one of Ins or 
her ears nailed to the pillory and cut off. 

12. 4 Ann. c. 17.—Tlie policy of the bankruptcy law continued 
to bo the same until the reign of Queen Anno. In 1705 a statute was 
pawed being 4 Ann. c. 17, which enabled a bankrupt, if lie surrendered 
all his property' and othcnvisc conformed to the requirement.s of the 
bankruptcy law, to obtain an order of discharge called a “ certificate of 
conformity”. Thocertificatehadtobeconfirmed by the Lord Chancellor. 
The effect of the certificate of conformity was to discharge the person 
of the bankrupt and his aflcr-ncquired property from all debts owing 
by him at the time of his bankruptcy. The debtor wa.s no longer left 
to the mercy of his creditors and the law* of bankruptcy owumed a new* 
phase. At the same time it was provided that if a banknipt wilfully 
omitted to surrender himself to the commi.'^sioners and to submit himself 
for examination or if after voluntarily surrendering himself omitted 
to make a full discoven'of his property and to deliver it to tbo commisdon- 
ers, he sliould suffer ns ".a felon without the iK-nefit of clergj*”. This 
W.I.S the first statute which^ introduced the ]mni«bnient of death for 


(o) Blac‘k«toDe,VolII.pp.4T3-lH. 
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OTuittuig to smienclcr to tJio commissioners or for concealing property. 
It "nos not until J820 that the punishment of death was changed into one of 
transportation for hfo or Jbr a torm not less than seren 'years, or to 
imprisonment ivith or ii'ithont hard labour for a term not exceeding 
seven years (p). 

It seems that the “ wise, and Jtoncsi and discreet persons ” who wwe 
appointed commissioners by the l/jrd Chancellor used to eat and drink at 
their meetings and the meetings of creditors at the cost of the bankrupt’s 
estate. This appears from a clause at the end of the statute, which, 
after reciting the e%’il practice, provided that if any' commi^ioner spent 
any part of the estate in eating or drinking, he should not be again appoint¬ 
ed commissioner under the bankrupt statutes. That clause is as follows: 

“ And whereas commissions of bankrupts have been often executed 
\nth gi-eat expense in eating and drinking at the meetings of the com- 
, missioners, or some of them, therem named, to,the great prejudice of tfce 
bankrupts and their oreditore ; be it further enacted by the authority 
aforesaid, that there shall not be paid or allowed by the creditors, .or 

■ out of the estate of the banknipts, any monies whatsoever for expenses 
< m eating or drinking of the commissioners, or of any other persons at the 
. times of the meetings of the said commissioners, or of any of the creditors, 
or others, in order to execute or prepare matters for the execution of such 
commissions ; and if any person or. persons named, or to be nataed, a« a 
commissioner or commissioners in any such commission, shall order 
any such expense to be made, or eat or drink at any such meeting, at 

: the chaigo of the creditors, or out of the estate of such bankrupts, every 

■ euoh commissioner so offending, ahaH be disabled for ever after to act as 
' a commissioner in'such or any other commission founded on'the statutes 

made against bankrupts " (g). ■ 

13. 5 Ann. c. 22.—By another statute passed in 1706, the consent of 
a specified majority of creditors was' made necessary before a certificate of 

■ conformity could be granted. By the same statute provision was also 
made for the appointment of assignees by the creditors, and the commis¬ 
sioners Were required, on snch appointment, to assign the bankrupt’s 
estate to the assignees for the benefit of the creditors. Power was 
aJso giv«i to the assignees to compound with the debtors of the bankrupt. 

It was also provided that no commission should issue unless the debt 

' of the petitioning creditor or creditora amounted to a' specified sum. 

14. 5 Geo. 2, C. 30.—In 1732 another Act %vas passed which was 
called “An Act to prevent the committing of frauds by bankrupts”. 

Ip) See para. 721. I («) Ann. c. 17. at the end of the 

' ' fttetate. 
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This Act was “little more than a transcript, with some improvement, of 
the two Acts of Anne, which, being only temporary, liad been continued 
'by various enactments through the reign of George I.; so that, though 
nominally bearing the more recent date of the reign of George 11., yet 
in fact, the Bankrupt Law had been administered with little alteration 
or improvement from 1705, till Sir S. Romilly imdertook to effect some 
amendments in it, in the year 1806. That eminent person, from his 
great practice in bankruptcy, had become fully acquainted with the 
imperfections of the system, and wanted not the inclination to intro¬ 
duce a vigorous and comprehensive measure of reform. But Sir S. 
Eomilly had fallen on times when extensive plans of improvement were 
usuallj’ met v'ith jealousy and distrust; nor were his high character 
and great attainments ever able to inspire that confidence, without 
which it is in vain to advocate the soundest measures of wisdom and 
beneficence. The full extent, tfierefore, of the reform which he effected 
was comprised in the two statutes of the 46 Geo. 3 and the 49 Geo 3 
which though they contain some provisions of considerable value, yet 
^had been so much altered in their progress through Parliament, that he 
, is said to have never been much pleased at their passmg by jus name. 
^Vhile Sir S. Romilly was thus amending the detail bf a vicious code, 
a comprehensive view of it :was published by Sir W. D. Evaijs (after¬ 
wards Recorder of Bombay), under the title of A Letter on a Bevisiofi 6/ 
,ihe Bankrupt I/atos. This valuable little work, at once highly scientific 
and practical, pointed out almost every evil which then existed, and 
suggest^ almost eveiy remedy or improvement which, has since been 
adopted. It is pleasing to observe the triumph which honesty and good 
sense are enabled in time to obtam over all the clamours of intolerance 
and prejudice, and over all the resistance which the indolence and timi- 
^ dity of some and the interested opposition of others, are .sure to interpose. 
The pamphlet of the retired and unobtrusive provincial barrister, though 
at first coldly received, j'et gradually excited the interest and gained the 
confidence of the public ; and much of w'hat is valuable in subsequent 
legislation has been taken from its suggestions Thus we may trace some 
of the excellent proweions of the Act of 1831 to the letter of 1810 ; as, the 
constitution of a better tribunal; the issuing the process in bankruptcy 
without the personal interference of the Great Seal; and the appointment 
of Assignees, receiving a compensation out of the estate for their labours 
and vigilance. Sir W. Evans appears, both from this and his other 
publications, to have been much versed in the Civil I<aw. He had 
escaped that master-vice of English lawyxirs, tlie habit of looking only 
to the system under which they are educated: he hod none of the narrow 
spirit of undervaluing the codes of other nation**, and treating the situdy 
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of them as a matter of mgenious speculation, but of no practical utility. 
He first suggested the principle of Voluntarj' Cession: which was a 
startling subject at a time when everj'tliing like a friendly commission 

considered as a badge of fraud, but which is, nevertheless, founded 
on the soundest principles of mercantile expedience and abstract justice, 
and which, accordingly, found its way into our code fifteen years after¬ 
wards in the act of the 6 Geo. 4*’ (r), 

15. 6 Geo. 4, c. 16.—In 1825 all previous enactments relating to 
bankruptcy were repealed and a consolidating statute was passed, being 
6 Geo 4, c. 16. This statute authorised for the first time the issue of a 
commission at the instance of a creditor upon a declaration of bankniptc}' 
by the debtor. It Avas the precursor of the provision in the Bankniptcj* 
Act. 1849, which allowed a debtor to petition for an adjudication against 
himself (a). Prior to the Act of 1825 it was considered fraudulent for a 
debtor to procure his own bankruptcy. 

16. Procedure.—Until the establishment of a Court of Bankrupt- 
c.\’ in 1831 proceedings in bankruptcy were commenced by a petition to 
the Lord Chancellor by a'creditor oi creditors The debt, or Arhere there 
were two or more creditors, their aggregate debts, roust amount to a 
specified sura. The debt had to be proved by an afiBdavit A ooramis- 
sion was then issued by the Lord Chancellor. The commissioners then, 
met and took an oath for the due execution of them commission. The 
commisflionei-s determined whether the debtor was a trader and whether 
he had committed an act of bankruptcy. If these facts were pioved, 
the debtor iras declared a bankrupt. The estate of the bankrupt was 
assigned to assignees chosen by the creditors, and it A'ested in them for 
the benefit of the creditors The commissioners had the power of appoint¬ 
ing interim assignees. The bankrupt had then to surrender himself and 
all his estate to the commissioners. The bankrupt, his wife and all 
other persons who could give evidence touching the affairs of the bank¬ 
rupt AA-ere then examined by the commissioners If anj’ of these persons 
refused to answer, the commissioners could commit him or her to prison 
but the commissioners were required in that case to specify jn the. war¬ 
rant of commitment the question which the ivitneta refused to answer. 

If any gaoler permitted any such person to escape, he was to forfeit 
500?. to the creditors. If the bankrupt made a fuH disclosure of hw 
property and conformed in all respects to the directions of the law, a certi- 
ficate of conformity was granted to him. If any question arose on the 

(r) Henley-8 Bankrupt Law. 3rd ed , ; (») B A.I«49.«8« 
pp. iv.vi. 
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interpretation of the statutes, it was decided by the common law Courts. 
Questions which were strictly within the province of the Court of Chan^ 
eery, such as the distribution of partnership assets on the bankruptcy 
of partners, were decided by the Court of Chancery. Thus in Ex partf 
Crowder (<), decided in 1716, a joint commission was issued agamst two 
partners. A question arose as to the respective liabilities of tlie joint 
estate and the separate estates, and it come up before the Court of Chan¬ 
cery. In that case the Lord Chancellor directed as follows:—“as the 
joint or partnership estate was in the first place to be applied to pay the 
joint or partnership debts, so in like manner the separate estate should 
be in the first place to pay all tho separate debts ; and as separate credi¬ 
tors are not to be let in upon the joint estates until all the joint debts 
are first paid, so likewise the creditors to the partnership shall not come 
in for any deficiency of the joint estate, upon the separate estate, untfi 
the separate debts are first paid”. This is precisely the rule laid down 
in the Presidency-towns Insolvency Act, sec. 49 (4) and the Provincial 
Insolvency Act, sec. 61 (4). 

17. Court ol Bankruptcy.—In 1831 an important alteration was 
made in the machinery for the administration of the estates of bankrupts. 
A permanent Court of Bankruptoy established in that ^'ear by 1 and 
2 Will. 4, c. 66. The Court w4s to consist of four judges and six oom* 
missioners and it was constituted a Court of law and equity. The judges 
or any three of them were to form a Court of Review. A fiat was sub¬ 
stituted for the commission, and the commissioners were to proceed on 
the fiat as if it was a commission of Bankrupt under the Great Seal. 
The system of official assignees was introduced and one of them was to be 
appointed to act in each bankruptcy. The bankrupt’s estate vested 
in the official assignee jointly with the assignees chosen by the creditors 
Ko deed of assignment was necessary, and the estate vested in the assig¬ 
nees by virtue of their appointment. The Court of Review was abolished 
in 1847 and its jurisdiction was transferred to the Court of Chancery. 
Bankruptcy business in England is now administered within the London 
Banki’uptcy District by three judges of the High Court specially 
appointed for the purpose by the Lord Chancellor and in the rest 
of England by County Court Judges, the detailed exercise of tho 
jurisdiction being carried on by the Registrars of the Bankruptcy Court 
in London, and of the County Court elsewhere. 

18. Subsequent Bankruptcy Acts.—^Tfae most important bankruptcy 
statutes were those passed in 1849, 1869, 1883 and 1914 (amended by 
tho 1926 Act, further amendments being made by the Companies 
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■‘One of the primary purposes of the Bankniptcj- Act is to ‘relievo 
the honest debtor from the weight of oppressive indebtedness, and permit 
him to start afresh free from the obligations and responsibilities come- 
quent upon business misfortnnea’. 

This purpose of the act lias been again and again emphasized by 
the courts as being of public as well as private interest, in that it gives 
to the honest but unfortunate debtor who surrenders for distribution 
the property which he owns at the time of bankruptcy a new opportunity 
in life and a clear field for future effort, unhampered by the pressure 
and discouragement of pro-existmg debt ...” 

20. Insolvency law in Presidency-towns.—The first Insolvency 
Courts in the Presidency-towns (w) were established by the statute 9 
Geo. 4, c. 73, passed in the year 1328. The Courts were called “Courts 
for the Relief of Insolvent Debtors”. They were separate Courts and-' 
they were all Courts of Record- Any person aggrieved by an order of 
the Court for the Relief of Insolvent Debtors had a right to make a peti¬ 
tion to the Supreme Court, and the Supreme Court had the power after 
hearing the parties to make such order on the petition as it thought just 
and the order was binding upon the parties and upon the Court for the 
Belief of Insolvent Debtors. 

The officers of the Insolvent Debtors Court were appointed by the 
Supreme Court. One of such officers was the “Common Assignee”. If 
a petition for adjudication was presented by a creditor and an order of 
adjudication was made, the property of the insolvent vested in the Com¬ 
mon Assignee by virtue of the order. Provision was also made for 
interim protection orders. The Act was partly on the lines of the English 
Bankruptcy Acts and partly on the lines of the English Acts for the 
Relief of Insolvent Ikthtors. 

The Act of 1828 was to be in force only up to 1st March 1833. It was, 
however, continued by 2 and 3 Will. 4, c. 38, until 1st March 1836. 
The Act of 1828 was amended in certain respects in 1834 by 4 and 5 
Will. 4, c, 39. Both the original and the amending Acts were continued by 
subsequent legislation until 1848, 

21. Inffian Insolvency Act, 1848.—In 1848 the previous enact¬ 
ments were repealed and an Act was passed called the Ridian Insolvency 
Act, being 11 and 12 Viet., c. 21. The Act preserved the distinction 
between traders and non-traders in certain respects which are noted jn 
their proper place in the following Lectures. By this Act the Courts for 
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the Relief of Insolvent Debtors established bj’ the Act of 1828 were con¬ 
tinued, but the Court was to be held before a Judge of the Supreme 
Court (x). 

22. High Courts Act and Letters Patent.—In 1861 an Act was 
passed being 24 and 25 Viet., c. 104. By that Act the Supreme Courts 
were abolished and High Courts were established in India. By sec. 11 
of that Act it was provided as follows •— 

“Upon the establishment of the said High Courts in the said Presi¬ 
dencies respectively all provisions then in force in India of Acts of Par¬ 
liament, or of anj’ orders of Her Majesty in Council or charters, or of any 
Acts of the Legislature of India, which at the time or respective times 
of the establishment of such High Courts are respectively applicable to 
the Supreme Courts at Fort W'iUiam in Bengal, Madras and Bombay 
respectively, or to the Judges of those Courts, shall be taken to be appli¬ 
cable to the said High Courts, and to the Judges thereof respectively, 
so far as may be consistent with the provisions of this Act and the Letters 
patent to be issued in pursuance thereof and subject to the legislative 
powers in relation to the matters aforesaid of the Governor-General of 
India in Council.” 

The Insolvency Courts still continued to be separate tribunals and 
were not affected by the Act of 1861 e.vcept that a Judge of the High 
Court was to preside over such Court. By clause 17 of the Letters 
Patent of 1862 , it was providetl that the Couit for the Relief of Insolvent 
Debtors in each of the three Presidency-towns should be held before one of 
the Judges of the High Court, and that the High Court and any such 
Judge thereofshould have and exercise, tvhether unikin or withoMt the Presi¬ 
dent^, such powers and authorities %vith respect to original and appellate 
jurisdiction and otherwise as are constituted by the laws relating to 
insolvent debtors in India. , 

On the 28th December 1865, the Amended Letters Patent were 
granted, the object being to make further provision respecting the con¬ 
stitution of the High Courts and the administration of justice by those 
Courts. The principal alteration introduced by the Amended Letters 
Patent was that a High Court in the exercise of its insolvency jurisdiction 


{i) Act 28 of 1865 provided for the 
epoody liquidation of the estates 
of insolvent trader^ in Bombay. 
Power was given under that Act to 
tho creditors to resolve in certain 
events that the estate of an insol¬ 
vent trader ought to bo wound np 
under tho management of trustees. 
Upon such resolution being passed 


an application was mode to tho 
Court for winding up tho estate in 
the terms of the resolution, and on 
order was mode by the Court vest¬ 
ing tho estate of the insolvent iQ 
trustees appointed by tho credi¬ 
tors. This Act was repealed by 
Act 8 of 1868. 
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could no longer exercise any of its powers “ within or without the Presid¬ 
ency ” as it did under the Letters Patent of 1862, but could do so only 
ivxihin the Presidency. 

23. Presidency-towns Insolvency Act, 1909,—Early in the twenti¬ 
eth century it was realised that the Indian Insolvency Act, 1848, had 
become antiquated, and it was decided to make a new law on the lines of 
the English Bankruptcy Acts. That Act of 1848 was accordingly repealed 
and a new Act was passed in 1909, being the Presidency-towns Insolvency 
Act based on the Bankruptcy Act, 1883, and the Bankruptcy Act, 1890. 
The main defects of the Indian Insolvency Act, 1848, were that the Act 
was more for the benefit of the debtors than for the benefit of the creditors. 
The provisions for the discovery of the insolvent’s property were in¬ 
adequate and the burden of proving misconduct on an application by the 
insolvent for his discharge rested entirely on the creditors. The powers 
of the Official Assignee were very limited. He merely collected assets 
and he had no power to intervene i» any proceedings. By the new Act 
large powers are given to the Courts to compel the discovery of the in* 
solvent’s property. By sec. 79 the Official Assignee is required to investi¬ 
gate the conduct of the insolvent and to report to the Court upon any 
application for discharge, statmg whether there is reason to believe that 
the insolvent has committed any insolvency offence or any of the offences 
mentioned in secs. 421 to 424 of the Indian Penal Code in connection 
with his insolvency or whicli would justify the Court in refusing, suspend* 
ing or qualifying an order for his ffischarge. The report of the Official 
Assignee is to be prima facie evidence and the Court may presume the 
correctness of any statements contained tlierein. The Official Assignee 
is also required to take such part and give such assistance in relation to the 
prosecution of any fraudulent insolvent as the Court may direct. Provi¬ 
sion is also made to enable insolvency proceedings to' be taken by or 
against a firm in the name of the firm. 

, Tlie Tnfliau Insolvency Act, 1848, was an Act of the British Parlia¬ 
ment. Under sec. 7 of that Act, on the making of a vesting order the 
property of the insolvent wherever situate vested in the Official Assignee. 

The vesting order operated as a statutory transfer of immovable property 
situate not only within India but also within the British Empire outside 
India. The order, however, could not operate a.^ a statutorj' transfer 
of immovable property situate in a foreign countrj' unless it was spcciaUy 
recognized by the law of the foreign country in which the property 
was situate. By sec. 17 also of the Prcsidency-towns Insolvency Act, on 
the making of an order of adjudication the property of the insolrent 
wherever sitnate vests in the Official Assignee. The Act, however, is an 
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Act of the Indian Legislature, and an order of adjudication made under Pj 
it cannot operate as a statutorj' transfer of immovable property situate 
outside India. Again an order of discharge under the Indian Insolvency 
Act, 1848, operated throughout the British Dominions. An order of 
discharge under the Presidency-towns Insolvency Act can have no such 
effect. Both these drawbacks were considered by the Legislature before 
passing the Presidency-towns Insolvency Act, and on the whole it waa 
thought desirable to pass that Act instead of waiting for an indefinite 
period for a new Act from the British Parliament. Events have shown, 
as it then was believed, that no serious difficulties have arisen under 
either head. 

24. Insolvency law In the mofussU.—Dr. Whitley Stokes says in 
his Anglo-Indian Codes (y) that the Code of Civil Procedure, 1859, “ con¬ 
tained a germ, but only the germ, of an insolvent law”, but it is difficult to 
find any trace of any such law in that Code. A mere provision that when a 
sale takes place under a decree the proceeds should first be applied in 
paying the whole of that decree and then be distributed rateably among 
the other creditors, or a provision that a debtor who has been arrested 
may apply for discharge on giving up all his property, and that if the Court 
discharged him his person was not to be arrested again under the same 
decree, and that the decree-holder was to be paid out of the proceeds 
of the'property, cannot be said to be a germ of an insolvent law. Under 
that Code even if the judgment-debtor surrendered the whole of his 
property to the Court ho was not protected as against any debt other 
than that’for which he had been arrested. The first attempt to introduce 
insolvency law into the provinces was made in 1877 (z). Some fifteen 
rules were framed and incorporated in Chapter 20 of the Code of Civil 
P^cedure, 1877, and power was given to District Courts to entertain 
insolvency petitions and to make orders of discharge. Those rules 
were contained in secs. 344 to 3^ of that Code and they were reproduced 
witti some alterations in Chapter 20 of the Code of CivU Procedure, 1882. 

In 1907 the first Provincial Insolvency Act was passed containing about 
fifij'-six sections. The Act contained a simple but fairly complete proced¬ 
ure in insolvency adapted to the provincial Courts. The Act of 1907 
was'repealed by the Provincial Jhisolv^cy Act, 1920, which is the Act 
now in force. ’ ' - . 



(y) Vbl. 2, p. 418. ‘ The Court is entrusted by‘e. 27 

(*) Under the Punjab Lavs Act, 1872, with merely administrative powers 

the property in the Punjab of with regard to it: Official Astignte, 

debtors who have, by an order Bombay v. Rtgittror, SmaU Causa 

' under the Act, been declared insol- Court, Amritsar (1910) 371. A. 86, 

vent does not vest in any pereon. 37 Cal. 418, 61. C. 273. 
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The Provincial Insolvency Act, 1920, abolished the debtor’s right to- 
he released from prison, if he waa in prison at the date of the order of 
adjudication, which was conferred upon him by sec. 16 of the Provincial 
Insolvency Act 1907. That section provided inter alia that on the mak¬ 
ing of an order of adjudication the insolvent, if imprisoned for debt, shall' 
be released, and thereafter except as provided by that Act, no creditor to- 
Whom the insolvent was indebted in respect of any debt provable under 
the Act shall during the pendency of the insolvency proceedings have any 
remedy against the property or person of the insolvent in respect of the- 
debt. The privilege thus conferred by the Act of 1907 was taken away 
by the Act of 1920, and two new sections were substituted (a), one or 
them providing for his release fi-oin arrest before adjudication and the- 
other providing for a protection order after adjudication, ‘ 

25. Bankruptcy offences-—^There is one very important distinction. 
between the English law and the Indian law and that is as to bankruptcy" 
offences. Under the English Jaw the burden of proving that the bankrupt 
had no intent to defraud rests upon the bankrupt. This is a very salutary 
rule and it does not invoire any hardship on the bankrupt for he is in a 
position to know of the ciicxunstances which go to establish his innocence. 
This is in accordance with the provjsions of sec. 106 of tlie Indian Evidence- 
Act, 1872, which provides tliat when any fact is especially within the 
knowledge of any person the burden of ptfoving that fact is upon him. In, 
India, the burden of proving fraudulent intent is on the prosecution, and. 
this, it soema, is the main reason why there are so few pro.'^cutions for 
bankruptcy crimes in this country. It is worth considering whether 
the English rule of evidence should not be introduced into India. 

26. Questions ol title.—^In England a distinction has been made 
between claims arising out of the bankruptcy and claims not arising out or 
the bankruptcy. A claim arises out of the bankruptcy, where, but for tho- 
actual bankruptcy’, the traiwaction would not have been impeached, c.y-, 
a voluntary settlement of a transfer by way of fraudulent preference. 
In the matter of such claims the trustee in bankruptcy has, by llio operoi- 
tion of the bankruptcy law, a higher title tlian the bankrupt. A money- 
claim or a claim to property which the bankrupt lias against third persons- 
fa a claim which does not arise out of the bankruptcy. In the matter 
of 8udi claims the trustee in bankruptcy has no higher title than the- 
bankrupt. Ho can claim only such rights as the bankrupt lumself would. 
ba\-e had. 
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Every Court' possessing jorisdiction in bankruptcy has foil power to 
•decide all questions arising out of the bankruptcy, where the trustee 
•claims by a higher title than the bankrupt, but even this jurisdiction is not 
•exclusive, and in a proper case the matter is loft to the ordinary tribonal^ 
•as where the amount at stake is large or questions of character are involv- 
•ed. The lost English case, it is believed, in which this was dono was 
Sharp V. McHenry (6). In that case a mortgagee commenced an action 
dn the Chancery Division against the trustee in bankruptcy for an account 
•of what was due to him on tho security of a bill of sale, and to enforce 
ithe security by foreclosure or sale. The trustee applied for a stay of the 
-action on the groimd that the same questions wotild have to be determined 
•on the hearing of the application as those which arose in the action, 
namely, whether the bill of sale was or was not fraudulent and void, and 
’that such questions would bo better tried in the Court of Bankruptcy 
than in the Chancery Division. The motion was heard by Kay, J., who 
refused to grant a stay. The learned Judge referred to a number of 
cases ah considered in paragraphs 69 and 620 below, and held that the 
jurisdiction of the Court of Bankruptcy* even os to coses in which the 
trustee claimed by a paramount title was not exclusive, and that the 
•amount involved being a very large one and issues having been already 
raised, the action should be allowed to proceed. In India it has been 
held that the Insolvency Court alone has jurisdiction in matters arising 
•out of the insolvency, and that no suit lies in a civil Court to set aside a 
voluntary settlement or a transfer by way of fraudulent preference. 

Where the trustee claims only tho same right os the bankrupt would 
have had, the general rule is that tho Court of Bankruptcy will not exerciso 
jurisdiction as against a stranger to tlie bankruptcy unless he subinits to 
the jurisdiction. Hence mere money claims by tho trustee in bankruptcy 
will not be entertained by the Court of bankruptcy, not because the Court 
has no jurisdiction to entertain thorn, but because as a general rule it is not 
expedient that it should do so. 

Sec. 7 of tho Presidency-towns Insolvency Act, as it stood before 
amendment, was based on sec. 72 of tho Bankruptcy Act, 1869, and sec. 
I02 (1) of the Bankruptcy Act, 1883. Under that section the High Courts 
•of Calcutta and Bombay followed the English practice and refused to 
•assume jurisdiction in the matter of claims not arising out of tho in- 
-solvency. The High Court of liladras on the other hand, assumed 
jurisdiction even in matters not a rising oit of the insolvency, not because 
it did not recognise that the Insolvency Court had a discretion under tho 
section to exercise jurisdiction in sucdi cxiscs, but because it thought that 

(6) (I8S7) 66 Ii.T. 747. See also SiEvtl^n [1894] 2 QJJ, 302. 
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para; 26 it waa in the interests of the creditors that claims even of that character 
should bo adjudicated on by the Insolvency Court. In one case it rras 
held that it had the power to adjudicate on claims relating to immovable 
property situate in any part of the Madras Presidency. i In another case 
it was held by, a Pull Bench that n Judge sitting in insolvency had the 
power .to issue a euinnions called a “ garnishee summoas ” upon'a debtor 
. of the insolvent though the debtor resided and carried on business in 
Calcutta. These .decisions were productive of great hardship and on the 
,, reconsmendation of the C^vil Justice Comzaittee, sec, 7 v’as amended 
by Act 19 of 1927 by adding a proviso which says that “ unless all the 
parties otherwise agree, the power hereby given shall, for the purpose of 
. deciding any matter arising under sec. 36, be exercised only in the manner 
and to ithe extent provided under that section”. Sec. 36 of the Act 
empowers the Court to summon before it for esamination any person 
suppoi^d to be indebted to the insolvent or known or suspected to have 
in his possession any property belonging to the insolvent. Under sub-secs. 
(4) and (6), * before they were amended, the Court had power, if it was 
satisfied that such person was indebted to the insolvent, to order him 
to pay to the Ofificial Assignee the amount in which he was indebted, and 
if it was satisfied that any such person bad in his possession any property 
belongiug to the insolvent, to order him to dehver it to the facial 
. Assignee. Sub-secs. (4) and (5) were also amended by the same Act and 
, the Court has no longer power to direct any person to make any pajment 
to the Official Assignee unless he admits the debt or to deliver any property 
, to the Official Assignee unless he admits possession of the property. 

■ The proviso to sec. 7 is not happily worded. Suppose that a person 
’ is examined under sec. 36 in respect of a voluntary settlement or a transfer 
by way of fraudulent preference, and he does not admit the claim of the 
Official Assignee. Has the Insolvency Court no power to decide the claim 
unlesss such person consents to the daim being tried by that Court ? If the 
proviso is construed literally, the Insolvency Court can have no power to 
determine the question, the matter being one arising under sec. 36 within 
the meaning of the proviso. It is difficult to believe that such a result wa« 
intended by the Legislature, The proviso, it is beheved, relates only to 
not arising out of the insolvent^. It does not, however, include all 
such claims but only such claims as arise for decision under sec. 36 of the 
Act. No claim, however, can arise for decision under that section unless 
the person against whom the claim is made has been previously examined 
by the Court, and the proviso does not cover cases of claims against third 
persons who have not been examined under that section. The reenlt 
■ is that in the matter of claims against third persons who have not been 
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examined xmder sec. 36, th*e Insolvency Court may decide such claims P 
even if they may be money ckiims, for it has the power to do so under 
the first part of sec; 7, unless, following the English practice, it refuses 
in the exercise of its discretion,' to assume jurisdiction in such cases. 

It may be observed that at one time it was proposed to draft the proviso 
on the lines of the' proviso to sec- 105 (1) of the Bankruptcy Act, 1914. 
The proviso to sec. 105 (I) contains the technical expression ** claims not 
arising out of the bankruptcy”, and this probably was the reason why 
the'proviso to sec. 7 was drafted in its present form. 

In a recent case a Full Bench of the Madras High Court held that 
where a person alleged to be indebted to the insolvent is examined under 
sec. 36, but denies liability and does not agree to the matter being tried 
by the Insolvency Court, the only remedy open to the Official Assignee 
is by way of suit, but if he is not examined under that section, the In¬ 
solvency Court has power to decide the claim, though it may, in the exer¬ 
cise of its discretion, refuse to try it if the amount at stake is a large 
one and difficidt questions aro involved (c). In the course of his judg¬ 
ment, Beasley, J., said: “ The proviso says ' for the purpose of deciding 
any matter under sec. 30’, and sec. 30 deals with the examination of 
persons suspected of being indebted to the insolvent. In all such matters, 
the Court has no jurisdiction under sec. 7 to deal irith them, unless the 
garnishee admits his indebtedness”. It is submitted that it is not correct 
to say that the Court has “ no jurisdiction ” under sec. 7. It has the 
jurisdiction or power, and that is conferred by the first part of sec. 7, 
but that pouxr is not to be exercised for the purpose of deciding any matter 
arising under sec. 36. 

Sec. 4 of the Act of 1920 empowers the Insolvency Court to decide 
questions of title as between the insolvent and third persons. There was 
no such provision in the Act of 1907. This gave rise to tlie question 
whether the Insolvency Court had the power, where an application 
was made by the Receiver for an order against a third pei-son to deliver 
possession to him of property oDeged to belong to the insolvent, but 
claimed by such person as his own, to decide questions of title as between 
the insolvent and such person. The High Court of Allahabad held that 
it had. The High Court of Calcutta held that it had not, and that the 
question should be tried by a Civil Court. To put an end to this conflict, 
sec. 4 was introduced in the Act of 1020. Since the enactment of sec. 4 
the Courts exercising jurisdiction under the Provincial Insolvency 


(e) Opeinl -Va4w v.-Aom- j 717.118 I.C. 50C. (’29) A.il. 70 

Mitdaliar (1929) 62 Slad. I 
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Act have themselves been deciding questions of title, and there is no 
reported case in which the Insolvency Courts have refused to assume 
juri^iction in such cases and have loft the question to be tried by the 
Civil Courts. The Legislature itself gave them the lead, at any rate since 
1020, and it further sanctified their decisions by enacting that they should 
operate as res judicata, No amendment has been made in the Provincial 
-I ns o l vency Act corresponding to the one in sec. 7 of the Presidency-towns 
Insolvency Act. It is suggested that sec. 4 of the Provincial Insolvency 
Act should be amended on the lines of sec. 7 of the Presidency-towns 
Insolvency Act. At the same time there is no reason why sub-secs. (4) to 
(7) of sec. 36 of the Presidency-towns Insolvency Act should not be 
inserted in see. S9A of the Provincial Insolvency Act. Since an order 
for payment of money or for debvery of property can now bo made only 
if the debt or possession of property is admitted, there is no danger in 
conferring the same power upon Provincial Courts. 


27. Public examination.—One of the questions on which there was 
a conflict of opinion was whether the period of two years mentioned in sec. 
63 of the Provincial Insolvency Act to set aside voluntary transfers was to 
be calculated backwards from the date of the order of adjudication or from 
the date of the presentation of the petition. This conflict has now been set 
at rest and it is provided by the Insolvency Law (Amendment) Act, 1930, 
that the terminus a quo for the calculation of the period of two years is the 
date of the presentation of the petition. The conflict would never have 
arisen hut for the fact that in several cases the order of adjudication was 
not made until several months after (he date of the presentation of the 
petition. In some cases it \vas made even after two or three years. The 
delay was due to a large extent to the fact that the debtor has to be 
examined under sec. 24 of the Act before an order of adjudication can bo 
made. This examination corresponds to the public examination of the 
debtor under the Pl-esidencgr-towns Insoh'cncj’ Act (d). Under both 
Acts the debtor is examined os to his conduct, dealings and property. 
Under the Presidency-towns Imolvency Act the examination is held after 
the order of adjudication has been made. It i? fUlBcult to uriderstand 
why the public examination imder the Provincial Insolvency Act is to be 
held before adjudication. Misconduct on the part of the debtor, if any 
such is disclosed at such examination, is not a ground upon wluch an 
order of adjudication can bo refused; it is to be dealt with upon the 
debtor’s apph'cation for his discharge (e). IVhy then should tho order 
of adjudication bo postponed untfl after sucli examination has been held t 


A.. 8. 27. 
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ITo benefit can result either to the State or to the creditors by continuing 
^ system under which a period of several months must elapse before 
.an order of adjudicatidn'ia’^made,' ®ie examination is postponed from 
•time to time, and this in itself is sufficient to tire out the creditors. The 
best course seems to be to hold the examination after the order of adjudica¬ 
tion is, made, 

28. Partnership.—^There is some mystery hanging round the legisla. 
•tion on the subject of the adjudication of firms in the Provincial Insolvency 
Ji.ct. There is no express provision in the Act for the adjudication of 
firms. The only reference to the adjudication of firms is in sec, 79 (2) (c) 
which empowers the Hi g h Courts to moke rules “ for canying into effect 
■the provisions of the Act... .for the procedure to be followed where the 
•debtor is a firm”. According to the English law the act of bankruptcy 
must be a personal act. No act of bankruptcy therefore can be committ- 
-ed by a firm as such and, although a receiving order may be made against 
•a firm.DO adjudication can be made against a firm in the name of the firm 
but only in the names of the individual partners. The Presidency.towns 
Insolvency Act contains expre.s3 provisions for the adjudication of firms, 
and under that Act an order of adjudication can be made against a firm 
in the name of the firm There are no such provision? in the Provincial 
Insolvency Act, but Rules have been made providing for the adjudication 
•of firms. Tlie question whether in the absence of any such provisions 
an order of atljudication can bo made against a firm under the Provincial 
Insolvency Act arose in some recent case?. In some cases the difficulty 
was got over by saying that such adjudications were common, and in 
others by saying that tho Provincial Insolvency Act contains at least one 
section, namely, sec. G1 (4), which refers to partners and partnership 
property, and that the Act must therefore have contemplated an order 
of adjvidication against a firm in the name of the firm. Soc. Cl (4) contains 
merely a rule of proof, namely, that in tbo cose of partners the partnership 
property shall bo applicable in the first instance to tho payment of 
partnership debts and tho separate property of each partner shall bo 
applicable in tho first instance to the pajunerxt of his separate debts. 
This rule docs not justify tho adjudication of a firm in the firm name. 
To remove tlioso difilcultics it is suggested that provisions similar to those 
contained in tho rrc3iJonc3'-to>ms Iitsolvency Act should bo incorporated 
in tho Provincial Insolvency Act. 

29. Relation back and protected transactions.—Tho provisions 
of sec. 57 of tho Presidency-towns liisolvoncy Act and secs. 2S (7) and 
5.5 of tho Provincial Insolvency Act aro not satisfactory and require 
amendment. 
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Before dealing rvith these sections we shaU consider the English law on 
the Bubject. Under sec. 43 of tlie Bankruptcy 1883 (Bankraptcj’^ct, 
1014, eec. 37), the bankruptcy of a debtor is deemed to have relation back 
to, and to commence at, the moment when bo committed the earlieH act of 
bankruptcy tvbieh ho is proved to have committed within three months 
before the presentation of the petition on which be is adjudged bankrupt. 
4s to bona Jide transactions entered into by the debtor before (he date of 
(he receiving order it is provided by see, 49 of the Bankruptcy Act, 3883 
(Bankruptcy Act, 1014, sec. 46), that subject to certain provisions of the 
Act nothing in the Act shall invalidate any such transactions provided 
that the person with whom such transaction is entered into has not at 
the time of tlie transaction notice of any available act of bankruptcy commit¬ 
ted by the bankrupt before that time. 

These two provisions of the English law are quite consistent with each 
other. Since the title of the trustee in bankruptcy commences when the 
debtor committed the earliest act of bankruptcy within three months be¬ 
fore the presentation of a bankruptcy petition, it is consistent with reason 
that no transaction with the bankrupt should be protected if it was enter¬ 
ed into with notice of any available act of bankruptcy. 

When we turn to the Presidency-towns Insolvency Act what we find 
is that though under sec. 51 of the Act the title of the OfSeial Assignee 
cbmmences, as under the English law, when the debtor committed the 
earliest act of insolvency which he is proved to have committed within 
three months before the presentation of an insolvency petition, transac¬ 
tions with the insolvent, though entered into with notice of an available 
act of insolvency, are protected if they fake plate before the date of the 
order of adjudication and the person vritb whom the transaction takes 
place has not at the time notice of the presentation of the petition. 

It 'is difficult to imderstand why if the title of the Official Assignee is to 
commence when the earliest act of insolvency is committed, transactions 
with the debtor entered into wjth notice of an available act of insolvency 
should be protected. This provision has the effect of bringing within the 
scope of the protection section a large number of transactions which 
would be held to be void nnder the English law as against the trustee in 
bankruptcy. It is necessary in order to restore consistency between 
secs. 51 and 57 of the Presideniy-towns Insolvency Act that the proviso 
to sec. 67 should be amended as follows 

'* Provided that no suA transaction takes place before the dote 

of the order of adjudication and that the perfeon with whom such 
transaction takes place haa not at the time notice of any available 
act of in-solveney conmiitted by the insolvent before that time. 
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As under the PresidcDcy-towns Insolrency Act, sec. 57, so under the 1 
Provincial Insolvency Act, sec. 56, a bona fide transaction entered into with 
the insolvent before the date of the order of adjudication is protected, if the 
person dealing with the insolvent has no notice of the presentation of the 
insolvency petition. The title, however, of the Receiver under the Provm- 
.tial Insolvency Act [sec. 28(7)] does not commence xmtil the presentation 
'of the petition on which the order of adjudication is made. These 
provisions of the Provincial Insolvency Act have at any rate the merit of 
consistency, but they are open to objection for they afford protection to a 
large number of transactions entered into by the debtor on the ove of 
insolvency to the detriment of his creditors. It is for consideration 
whether the provisions of the Provincial Insolrency Act relating to the 
commencement of insolvency should not be brought into line with sec. 51 
of the Presidency-towns Insolvency Act and the sections as to protected 
transactions in both the Acts should not bo amended as suggested above. 

It is interesting in this connection to trace the course of legislation so 
far as it relates to the Presidency-fowns Insolvency Act. Cl. 39 of the Pre¬ 
sidency-towns Insolvencj’ Bill which related to the commencement of 
insolvencj’ was as follows:— 

“ The insolvency of a debtor whether the same takes place on 
* the debtor’s own petition or upon that of a creditor or creditors, 
shall be deemed to have relation back to and to commence at the 
date of the presentation of the petition on which the order of adjudica¬ 
tion is made.” 

This, it will be noticed, is in accordance with the provisions of sec. 28 
(7) of the Provincial Insolvency Act, ^ 

The proviso to cl, 46 of the Bill which related to protected transactions 
was in the following terms;— 

“ Provided that any such transaction takes place before the 
date of the presentation of (he petition on which an order of adjudica¬ 
tion is made and that the person with whom such transaction takes 
place has iu^,at the time notice of any available act of insolvency 
committed by the insolvent.’* 

The Bill was circulated for opinion and it was suggested by the High 
’ Courts of Bombay and Calcutta that the title of the Official Assignee 
should relate back to the date of the earliest act of insolvency, the reason 
given being that debtors usually deal with their property up to the eve of 
insolvency. This suggestion was adopted and d. 39 was amended on the 
lines of sec. 43 of the Bankruptcy Act, 1883. As to cl. 45 it was suggested 
that the proviso shouM be amended by substituting ” notice of the 
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presentation of the petition *’ ibr “notice of an ava^abie act of insolrency ’* 
if the title of the Official Assignee was not made to relate back to the act 
of insolvency. This it was not necessary to do as cl. 39 was amended 
80 as to make the title of the Obficia] Assignee relate back to the earliest 
act of insolvency. But it was nevertheless done. The result is that 
though the title of the Offidal Assignee dates back to the first available 
act of msolvency, in other words, be is tiie owner of the property between 
the date of that act- and the date trf the order of adjudication, he cannot 
impeach any transaction entered into during that period if the person 
dealing with the insolvent had not notice of the presentation of the petition 
even if he had notice of any available act of insolvency, except ia cases 
where the tianaaction was not hona fide (see para. 6^), The Madras 
High Court sought to get out of this tangle by deciding in effect that a 
transaction entered into with notice of an available act of insolvency, 
though protected by sec. 57, was not bona fide within the meaning of the 
marginal note to that section and was therefore void as against the 
‘Official Assignee; but this decision, as pointed out in para, 653(3) below, 
ia not correct The Madras case, however, shows the necessity of bringing 
the Indian law in this respect into line with the English law. If this is 
done, a good many difficulties which have arisen in the working of both 
the Acts will disappear. But it wtU be necessary in that case to introduce 
into the Indian law the provisions of sec. 46 of the Bankruptcy Act, 1914. 
That section constitutes another exception under the English law to the 
strict application of the doctrine of relation back. It providee that 
the payment of money or delivery of property to a person subsequently 
adjudged bankrupt shall be a good discharge to the person paying the 
same or delivering the property, if the payment of delivery is made 
before the actual date on which the receiving order is made and without 
nolicc of the presentation of a bankruptcy petition, and is either pursuant 
to the ordinarj’ course of business or otherwise hona Jide. 

30. Reputed ownership and secured creditors.—Another subject 
■wlucii Toquirea consideration relates to tho o-vemption of secured credi¬ 
tors from the operation of tho roputod ownership ilau-w under tho Pro- 
vincial Insol rency Act. See. 2S of that Act consLds of seven sub-sectioM. 
Amongst tlicm are two whiclj rdato to the matter now under considera¬ 
tion. Sub-scc. (3) relates to reputed ownership and provides that all 
gfxxls which nre at the dale of tho presentation of the petition on which 
liic order h made in the possession, order or disposition of tho insolvent, 
m hw trade or business, by tho consent and pcrmUiion of tho 
true owner, un<lfr sucli circumstance!* tljat ho is tho reputed owner thoxcof, 
shall bo dw'int-*! to bo tho property of the insolvent, iiab-scc. (6| ro- 
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lates to secured creditors and provides that “nothing containcfl in this 
section (tliat is, sec. 28) shall afTcci the power of any secured creditor to 
realize or othennso deal with his security' in the same manner as lie 
would have been entitled to realise or deal \rith it if this section had not 
been passed”. It 'u’ill be remembered that in the Presidency-toivns 
Insolvency Act tlus sub-section stands as a proviso to sec. 17 of that 
Act which corresponds to sec. 28 (2) of the Provincial Insolvency Act. 

As the clause as to secured creditors follows the reputed ownership 
clause it has been held, and rightly held, by the High Courts of Calcutta 
and Madras, that the doctrine of reputed ovvTxership does not apply to 
secured creditors (see para. 579). It is conceived that this result was 
not contemplated by the Legislature, for by far the largest number of 
transactions wliich fall within the reputed ownership clause are mort¬ 
gages and other securities. Thus if a trader mortgages his goods to 
another, and the latter allows the goods to remain in the possession of the 
trader, the goods being in the reputed ownership of the trader will pass 
on lug insolvency under the English law to the tnisteo in bankruptcy, 
and under the Presidency-towns Insolvency Act to the Official Assignee 
Under the Provincial Insolvency Act, however, the rights of the mort¬ 
gagee prevail over those of the Receiver. This, I tiiink, is a mere acci¬ 
dent. It was never contemplated by the Legislature that mortgages 
and other securities under the Provincial Insolvency Act should be 
outside the scope of the reputed owncrsliip clause. Tlie object of the 
reputed ownership clause is “to protect the creditors of a trader against 
the false credit which might be acquired by his being suffered to have 
the power and disposition of the property as his own which does not really 
belong to him”; in other words, the object is "to prevent traders from 
gaming a delusive credit by a false appearance of substance to mislead 
those who deal with them”. If this be the principle underlying the^ 
reputed ownership clause, it cannot be that the principle, though appli¬ 
cable to Prosidency-toans, is not suited to conditions in the mofussil. 
What really liappened M-as that in the Bill os it stood before it was re- 
ferred to the Select Committee, wliat is now sub-sec. (6), which saves 
the rights of secured creditors, stood as a proviso to what is now sub¬ 
sec. (2) in the same way as it now stands as a proviso to sec. 17 of the 
Presidency-towns Insolvency Act. The Bill as originally drafted did. 
not contain any provision as to reputed ownership or after-acquired, 
property. These were inserted in the section by the Select Committee. 
While recasting the section the Bdect Committee placed the clauses 
relating to reputed owrership and after-acquired property immediately 
after what is now sub-sec. (2), and detached from that sub-section the- 
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proviso relftting to the ripIiU of uccured croOitors nnd placed it iphcro 
it now' stands. Noboily svems to have con-sitl^rwl wlmt tho cfTcct of 
that change w oufcf ho. It wna not as if tho Select Committee clcJjI>emteIy 
placed tho clause relating to tho riglits of socurwl creditors after tho 
reputed ownership clnu.se. Tho rojuilt is tliat tlio rcpulwl owmersWp clau-so 
is a dead letter in tho mofussil. If that clause is to have tlio samo effect 
ns under tho rresitlcncy*town.s Insolvency Act, tlio whole of see. 23 should 
bo rcca.st. Section 23 as it now stands is like a Cheap Jack's shop packed 
with varieties of goods some of wliiclt are for niero show. 

^ 31. Examlnatfon of witnesses under PresIdency*>towns Insol¬ 
vency Act, sec. 36.—See. 36 of tho l’residency*town.s Insolvency Act 
empowers tho Court to summon l«ifore it any person k^o^vn or suspected 
to have in hU possession any property belonging to the insolvent, or 
supposed to be indebted to tho insolvent, or any person whom tho Court 
may deem capable of giving information rrsiiccting tho insolvent, his 
dealings or property. This provision has given rise to tho quMtion 
whether tho jurisdiction of tho Insolvency Court to order a person to 
attend before it to give ovidonce Is the same as that of a Civil Court under 
0.16, r. 10, of tho Code of Civil Procedure, lOOS, or wlietber it can order 
any person to appear and give evidence irrespcctivo of tho distance 
between tho place whore he rcsldea and the place where the CourtJjouse 
is situate. 0. 16, r. lU, provides that no one shall bo ordered to attend 
in person to give evidence unless ho resides (1) within tho local limits 
of,tho Court'fl ordinarj' original jurisdiction or (2) without such limits 
but at a place (where there is a raOwny or steamer communication) 
lesa than two hundred miles distance from tho Court-house. It has 
been held by tho High Court of Calcutta that tho Insolvency Ck>urt has 
jurisdiction under section 30 to summon any person before it for examina¬ 
tion, though hb may be residing more than two hundred miles from the 
Court-house (see para. 312), provided he resides in British India. Tho 
same view has been taken by the Madras High Court except that where 
the person to be examired is a mere witness as distinguished from a 
pei:son * believed to be indebted to the insolvent or to be in possession 
of property belonging to the insolvent, the Court should be guided by the 
previsions of 0.16, r. 19. The American Bankruptcy Act, 189S, con¬ 
tains an e:^ress provision on this subject. Sec. 41 of that Act provides 
that a witness oannot be compelled to appear before a referee for exami¬ 
nation if he lives outside the State or if he lives more than one hundred 
miles from the place of examination even though within the State. It 
is desirable that a specific xutivision should be made defining the power 
of the Insolvency Court m this respect. 
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32« Failure to comply with requirements of bankruptcy notice.— Para. 
Jt is also for consideration whether the provisions of see. 1 (1) (g) and 
pf 'sec. 2 of the Bankruptcy Act, 1914, should not be incorporated in 
the Presidency-to^rns Insolvency Act. These sections empower the 
Court to adjudge a debtor a bankrupt if he fails to comply with the 
requirements of what is called a “bankruptcy notice”. These provisions 
are not only for the benefit of the creditor but in the long run also for 
the benefit of the debtor. As to a bankruptcy notice it is said that it is 
the most favoured act of bankruptcy, and more petitions are presented 
to the Court founded on this act of bankruptcy than all the other acts 
of bankruptcy put together (/). The following are the provisions relating 
■to bankruptcy notices':— 

S. 1 (1) (g). “A debtor commits an act of bankruptcy if a credi¬ 
tor has obtained a final j'udgment or final order against him for any 
amount, and, execution thereon not having been stayed, has served on 
him in England or, by leave of the court, elsewhere, a bankruptcy notice 
under this Act, and he does not, within seven days after service of the 
notice, in case the service is efifected in England, and in case the service 
'is effected elsewhere, then within the time limited in that behalf by the 
order giving leave to effect the service, either comply with the require¬ 
ments of the notice, or satisfy the court that he has a counter-claim, 
set-off, or cross demand which equals or exceeds the amount of the 
judgment debt or sum ordered to be paid, and which he could not set 
up in the action in which the judgment was obtained, or the proceedings 
'in which the order was obtained”. 

S. 2. “A bankruptcy notice under this Act shall be in the prescribed 
form, and shall require the debtor to pay the judgment debt or sum 
ordered to be paid in accordance with the terms of the judgment or order, 

.'or to secure or compound for it to the satisfaction of the creditor Or the 
court, and shall state the consequences of non-compliance with the notice, 

■and shall be served in the prescribed manner: . 

“Provided that a bankruptcy notice— 

■(i) may specify an agent to act on behalf of the creditor in respect 
of any payment or other thing required by the notice to_ be 
made to, or done to the satisfaction of, the creditor; 

(ii) shall not he invalidated by reason only that the sum specified 
in the notice as the amount duo exceeds the omoimt actually 
duo, unless the debtor withm the time allowed for payment 


(/) Ringvrood on Baakraptoy^, 5th ed., p. 23. 
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gives notice to the creditor that he disputes the validity of 
the notice on the ground of such misstatement; hut, if tie 
debtor does not give such notice, he shall be deemed to have 
complied with the banla-uptcy notice if within the time 
allowed he takes such steps as would have constituted a 
compliance with the notice had the actual amount due been 
correctly specified therein.*' 

The notice can be served only by a creditor who has obtained a 
final judgment or order against the debtor and who is entitled for the 
time being to issue execution on bis judgment or order iff). 

33. miscellaiieous suggestions.—Several other suggestions have 
been made for amending both Acta in the Lectures which follow. Ho 
amount of legislation, however, can do any substantial good unless a 
change is made in what may be called the subsidiary machinery for the 
administration of the insolvency law in India. It is often said that 
creditors in this country are apathetic and tl»at they do not assist the 
Official Assignee or Receiver in bringing the misconduct of the debtor 
to the notice of the Court. This, however, is aho the ease in England 
as appears from reported cases. In both countries where the assets 
are almost nil the creditors write off their debts and take no further 
action. In England there are two officers, one the Official Receiver, 
and the other the trustee in bankruptcy. The duties of the Official 
Receiver relate both to (h© administration of a debtor’s estate and to 
the investigation of the conduct of the debtor. As regards the debtor's 
conduct, it is the duty of the Official Receiver to inveatigato it, to 
take part in the public examination and to report to the Court upon his 
conduct. The duty of the trustee in bankruptcy is to realize the property 
of the bankrupt and distribute it amongst the creditors. In India the 
Official Assignee combines in himself to a large o.xtont the powers and 
duties both of the Official Receh'er and trustee in bankruptcy. Ho has 
not only to investigate th© conduct of the insolvont and to report to 
the Court upon it, but also to realise the assets of the insolvent and to 
distribute them amongst tho creditors. 

The most important function to b© performed by any officer in insol. 
vency is to investigate tho conduct of the insolvent. Unless tliis is 
done satisfactorily and tho misconduct of tho insolvent is brought to tho 
notice of tho Court by a icsponsiblo officer, tho whole macUmcry of the 


<o) rccoimT»cndal»on.s biw* 

Ixcn cBrfwt out.ISomcay. 
by l'nBid<‘nfy-to»n» Iniol- 

vency end I’ro' mcial In.^tvwicy 


(Rombay Amcndfwnt) Act. (Doen. 
buy Act XV of &» para. 
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insolvency law will continue as it now is—a machinery to enable the 
debtors to obtain a discharge from their debts however reckless and 
fraudulent their conduct may have been. It is no punishment to a dis¬ 
honest debtor merely to suspend his disdiaj^e. Having regard to the 
lai^e amount of work which'the Official Assignees in India have to do, 
they cannot be expected to make sudi a full and exhaustive investiga¬ 
tion into the conduct of the insolvent as would be done by an officer 
whose sole duty it is to make such investigation. In the Presidency- 
towns this can best be done by attaching a j^nnanent solicitor and a 
permanent barrister to each High Court. Their sole duty should be to 
concentrate on the investigation of the debtors’ conduct and affairs 
and to bring their misconduct to the notice of the Court with special 
reference to the provisions of the Acts which deal with insolvency offences. 
Prosecutions for such offences in this country aro very rare, not because 
insolvencies are due to misfortune, but because ^there is no officer who 
could devote his full time to the investigation of the debtor’s conduct. 
Conditions in the mofussil are much worse. There a Bcceiver is appoint¬ 
ed aa occasion arises. Generally he Is a pleader and he has his own pro. 
fessional work to do. A Receiver under the Provincial Insolvency 
Act is d mere collector of assets, and he has neither the right nor the 
means to intervene. The Act nowhere imposes any duty upon him 
to investigate the conduct of the insolvent and to report to the Court upon 
it. The Court may, however, require him to make a report, aud it may 
under sec. 38 (4) and sec. 42 (2) take such report into consideration. But 
the investigation cannot always bo exhaustive if the Receiver is a bu^ 
practitioner. Unless some reform is made in the direction indicated 
above, the Insolvencj' Court will continue to bo a place of pilgrimage for 
debtors, to enter at one door ^rith offerings of debts for the god re- 
siding in it, and to depart at the other door, discha^ed from all their 
debts and all their Sns. 

33A. Interpretation of the Acts.—^The basis of the Insol. 

vency legislation is tho English Law of Bankruptcy. In India as in 
England tho law relating to bankruptcy is essentially tho creation of 
statute. In both countries tho basis of the Jaw is the same namely tho 
Roman principle of Cessio bonorum or tho surrender by the dohtor of 
all his goods for tho benefit of his creditors in return for immunity from 
process. It is therefore not only pennissiblo but also of great advantage 
to see what tho English law is on a particular point which is not clarified 
% th e provisions of tho statute low in India os it is today (h). The 

(fc) DUtriei Board Btjnor v. ifobam^ I All, 624, (*47) A. A. 383. 

mad Abdui SalatTU 1. L. R. 1947 1 
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Para. 33A Courts are however not entitled to go outside the woi-ds of the Act and 
import into it words which are in the English Act, for the purpose of 
limiting the scope of the section. Nor are they concerned with the inten¬ 
tion of the Legislature where there is no expression of that intention to 
he gathered from the words of the Act. They are not entitled to make 
guesses and say that the Legislature intended to do what the English 
Bankruptcy Act has done (i). 

The Provincial InsolvCToy Act 1920, is nothing more than a copy 
of the English Bankruptcy Act regarding notice of suspension of payment, 
and that being so the authorities which have been decided from time to 
time on this provision in the English Act are necessarily authorities for 
the Courts in India (j). The Act is an Act to consolidate and amend the 
law relating to insolvency in India and it must be presumed that the 
Indian Legislature in passing the Act was aware of the exceptions made 
by the Courts in England to the English Bankruptcy Act on w-hich the 
Indian enactment is based. If it ^ras the intention of the legislature to 
allow exceptions to the rule as laid down in the Act, there would hove 
been provisions to this effect in the Act itself. It would be contrary 
t-o the intention of the Legislature to introduce exceptions to the clear 
terms of the Act (it). The provisions of the Act should he construed 
strictly in as much as the status of that subject is sought to be affected 
thereby (1). 

Paragraphs 34 to 50.—Omitted. 
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CODRTS, THEIR JURISDICTION AND PROCEDURE. 

i._jdrisdiction. 

51. Courts under the Presidency-towns Insolvency Act (s. 3). 

The Presideiicy-to\vn8 Insolvency Act applies to the Presidency Towns. 
The Courts having jurisdiction in Insolvency under the Act are the High 
Courts of Calcutta, Madras and Bombay. 

52. Jurisdiction of Courts under the Presidency-towns Insolvency 
Act (ss. 3-6).—^AH matters in respect of which jurisdiction is given by 
the Presidency-towTis Insolvency* Act are ordinarily to be transacted 
and disposed of by one of the Judges of the Court to whom insolvency 
work may be assigned by the Chief Justice from time to tune. The 
Judge in insolvency may, subject to the provisions of the Act and rules 
made under the Act, exercise in chambers the whole or any part of lus 
jurisdiction (a). Of the various heads of jurisdiction mentioned in the 
Letters Patent of the Chartered High Courts insolvency jurisdiction falls 
under ordinary original civil jurisdiction (6). The High Courts exercise 
the powers of an Insolvent Court under a special jurisdiction vested 
in them by the Insolvency Act; but though this jurisdiction is a special 
one, the High Courts none the less exercise it as a part of the ordmary 
jurisdiction which is vested in them by law (c). By sec. 90, in all pro¬ 
ceedings under the Act the Court exercising insolvency jurisdiction has 
the like powers as it has in the exercise of its ordinary original civil 
jurisdiction, but no such power is to be exercised so as to limit the juris¬ 
diction conferred on the Court by the Act. 

The Chief Justice may also appoint an officer for disposing of cer¬ 
tain matters specified in sec. 6 of the Act (d); but no such officer has 
power to commit for contempt of Court. Any order made or act done 
by such officer in the exercise of his powers is to be deemed the order 
or. act of the Court. 

(а) Soe'Bombay Buies 4-6; Calcutta 
Rules 5-8; Madras Rules 1S.I5. 

(б) In the mailer of Candaa yarrandas 
(1889) 13 Bom. 620. 

(c) ^nfio^ Fraaad Bantrfee v. i%6b0 
Kiahore Roy (1906) 33 Cal. 660; 

Re Chidambara Chetiy (1022) 46 
Mad. 31.611 C. 991.(’22) A. M. 143; 

Re Kaneherta Krxahna Rao (1928) 


61 Mad. 640, at pp. 545, 646, 112 
I.C. U9, (’28) A. M. 732. 

(d) Sco Cal. Rules 6>8; Mad.,Rulo 162; 
Bom. Rules S-C; Soe Saratlumar v. 
Nabin Chandra (1929) 66 Cal. 667, 
1151. C. 39, (’28) A.C. 786 [as to 
examination under s. 36]; Re. J. 3/. 
Gregory (1927) 64 Cal. 858. 106 
I. C. 326. (’28) A. C. 50 [as to dis- 


Paras. 
51, 52 
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53. Courts anfi their Jurisdiction under the Provincial Insolvency 
Act (s. 3). District Courts,—^Tho Provincial Insolvency Act applies in India 
outside the Presidency Towns, except Part B States and the Scheduled 
Districts. The Courts having jurisdiction in insolvency are the District 
Courts, but the State Government may, by notification in the Official 
Gazette, invest any Court subordinate to a District Court, which includes 
for the purposes of the Act a Court of Small Causes, with jurisdiction in 
any class of cases, and any Court so invested has ^vitlun the local limits 
of its jurisdiction (c) concurrent jurisdiction with the District Court. 
The jurisdiction so conferred continues until it is withdrawn by the 
State Government (/). In the absence of such notification a District 
Court has no power to transfer an insolvency petition for disposal to a 
subordinate Court ( 5 ). 


A subordinate Court derives jurisdiction in Insolvency only by 
reason of sec. 3 of the Act and the notification, and has no jurisdiction 
to try any Insolvency matter which originates outside the local limits of 
its jurisdiction. An order of the District Court transferring a petition 
under sec. 53 of the Act which has arisen outside the local limits of its 
jurisdiction to such subordinate Court is VUra Fires {h). 


Sec. 3 (1) merely enacts that the ordinary Jurisdiction in insolvency 
shall be in the District Court. It does not exclude the extraordinary civil 
jurisdiction of the High Court. Before the Provincial Insolvency Court 
came into existence, the High Court of Judicature at Lahore did have 
jurisdiction to transfer proceedings m the Insolvency Court to itself for 
disposals, and no existing jurisdiction in a High Court could be taken 
away by a Legislature without the use of express terms or by prajing 
in aid a necessary implication. There certainly is no deprivation of 
the TTi gh Court of its jurisdiction in express terms in sec. 3 of the Act, 
and there cannot be any necessary implication that the jurisdiction in 
the High Court has been taken aWay by the term of the said section (i). 


54. Additional District Judge.—^The expression “District Court” 
in sec. 3 includes the Court of an Additional District Judge exercising 
insolvency jurisdiction imder this Act as part of the functions assigned 
to him by the District Court under the Bengal, N.W.P., and Assam 
Civil Courts Act, 1887, and an appeal lies from his decision not to the 


(e) ■ 
{/) 

{9) 


(A) 

{<) 


Samba»iva v. Official Bec^ver 
Smth Arccl Mad. 66S, 171 

I. C. 495, (’37) A.5r. 444. 
Barlnahan Lai v. Official Liquidator. 
Peoples Dank (/a lAqvidation) 
n Lah. 683, ('36) A. L. 608. 
160 I.C. 972. 
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District Court, but to the High Court. Such Judge is not subordinate 
to the District Court, and he does not require to be invested with insol¬ 
vency jurisdiction by any notification of the State Government (^'). 

55. Concurrent jurisdiction.—subordinate Coxirt invested with 
insolvency jurisdiction by the State Government has concurrent juris¬ 
diction with the District Court. Either Court therefore has jurisdiction 
to entertain an insolvency petition within its pecuniary and local limits. 
Where a subordinate Court is seized of a case, orders made by it cannot 
be interfered with by the District Court except by way of appeal under 
sec. 75 or under the provisions of sec. 5 of the Provincial Insolvency 
Act (it). It should be noticed that though the jurisdiction is concurrent, 
an appeal from the order of the subordinate Court lies to the District 
Judge as provided by sec. 75 of the Act. 

56. Hestrlctlons on powers of certain Provincial Insolvency Courts 
(s. 81).—Sec. 81 of the Provincial Insolvency Act empowers the State 
Government to declare that any of the provisions of that Act specified 
in Schedule II to the Act shall not apply to insolvency proceedings in any 
Court or Courts having jurisdiction tmder that Act in any part of the 
territories administered by such State Government. 


Power to decide que^tiom arising in insolvency. 


57. Jurisdiction to decide questions arising in Insolvency [P.-t. I. A., 
S. 7; Prov. I. K., s. 4j. The sections of the two Acts relating to the 
power of Insolvency Courts to decide questions of title are as follows:— 
P.‘t. I, A., a. 7. Pnv, I, A,, a. 4. 


Subject to the provisions of this Act, 
the Court shall 

d«S".u' SSuoS 5“'’ >”'"'■ "o 

aristas ia losolveocy. uecidoall questions 
of prioriltea, and 
aU other queationa tchataoever, whether of 
law or fact, which may arise in any cose 
of insolvency coming within the cogni* 
zanco of the Court, or which the Court 
may deem it expedient or necessary to 
decide for the purpose of doing complete 
justice or makmg a complete distribu. 
tion of property'm any such case. 


Provided that, utdeas all the pariiea 
othenciae agree, the power hereby given 
ahaU, for the purpose of deciding any 


(1) Subject to the provisions of 
this Act, the Court shall have full power 
to decide all questions whether of title or 
priority, or of any nature tchataoever, and 
whether involving matters of law or fact, 
which may arise in any case of insol¬ 
vency coming within the cognizance of 
the Court or which the Court may deem 
It expedient or necessary to decide for 
the* purpose of doing complete justice or 
making a complete distribution of pro¬ 
perty in any such case. 

(2) Subject to the prociaiona of this Act 
and nofwi^tanding anything contained in 
any other law for the tune Mng in force, 
every such dmaion shall be final and 


O') hlaihan Lat v. Sri Lai (1912) 34 
All. 3S2, 14 I.C. 1C2. Soo Bengal. 
5J.-W. P., and Assam Civil Courts 
Act, 1887, Rs, 8, 20. 


(k) Oigendra Chandra Saaab v. Itamani 
Mohan Ooauvmi (1918) 22 C. W. 
N. 9S8, 48 I. C. 333. See aI<o 
Shanlarv. rirAal(I897)2I Bom. 42. 


Paras. 

54-57 
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Pdl^. 
57, 57A 


Prov, I, A., a. 4. •, 

binding for all purposes as between, on the 
one hand, the debtor and the debtor's estate 
and, on the other hand, all claimants 
against him or it and all persons claiming 
through or under them or any of them. 

{3) Where the Court does not deem it 
expedient or necessary to decide any 
question of the nature referred to in sub¬ 
section (1), but has reason to believe that 
the debtor has a saleable interest in any 
property, the Court may without further 
enquiry sell such in suck manner 

and subject to such conditions as it may 
think Jit, 

57A. Corresponding sections of Bankruptcy Acts.—See. 7 of the 
Pr^idency-towiis Insolvency Act is based on the first part of sec. 72 
of the Bankruptcy Act, 1869. The proviso to sec. 7 was added by the 
Presidenc3'-town3 Insolvency (Amendment) Act, 1927. Sec. 4 of the 
Provincial Insolvency Act, 1920, is new. There was no such section in 
the Provincial Insolvency Act, 1907. Sec. 4 (1) is based, like sec. 7 of 
the Presidency-towns Insolvency Act, on sec. 72 of the Bankruptcy 
Act, 1869. Sec. 4 (2) provides that decisions of Provincial Insolvency 
Courts shall in certain cases have the binding force of res judicata. There 
is no such provision in sec. 7 of the Presidencj*.towns Insolvency Act, 
but the same result has been arrived at in some cases by applying the 
provisions of sec. 11 of the Code of Civil Pro6edure, 1908. Sec. 4 (3) 
enables in express terms a Provincial Insolvency Court to sell the interest 
of the insolvent in any property in which the Court has reason to believe 
he has a saleable interest. The Courts having jurisdiction in insolvency 
under the Presidency-towns Insolvency Act have the like power. It irill 
be observed that though sec. 7 of the Presidenoy.towns Insolvency Act 
was amended in 1927 by adding the proviso, no such amendment was 
made in sec. 4 of tb© Provincial Insolvency Act. 

Sec. 72 of the Bankruptcy Act, 1869, was in the following terms:— 
“Subject to the provisions of this Act, every Court having jurisdiction in 
bankruptcy’ under this Act shall hare full poiver to decide all questions of 
priorities and all otlior questions whatsoever, whether of law or fact, 
arising in anj’ case of bankruptcy coming within the cognizance of such 
Court, or which the Court may’ deem it expedient or neces.sary to decide 
for the purpose of doing complete justice or making a complete distri¬ 
bution of property in any such case". The Bankruptcy Act. 1869, 
was repealed by the Act of 18S3 and see. 72 was re-enacted as sec. 102(1). 

At the same time a proviso was added in sec. 102 (1) which relates exclu- 


P.:t.I.A.,s. 7. 

question''Under section 30, be exercised 
only in the manner and to the extent pro¬ 
vided in that section, 

(T^ote. —The proeeduro under sec. 7 of 
• the'P.vt. I. A.,'is by way of motion 
supported by an affidavit.] 
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sively to County Courts. ■ That proviso is as- follo\rs :—“Provided that J, 
the jurisdiction hereby given shall not be esercised by the County Court 
for the purpose of adjudicating upon any claim, not ansiv.g out of ike banh‘ 
niptcy, which might heretofore have been enforced by action in the 
High Court, unless all parties to the proceeding consent thereto, or the 
money’s worth, or right in dispute does not, in the opinion of the Judge, 
exceed in value two hundred pounds.” The Banlcruptcy Act, 1883, 
was repealed by the Act of 1914, and sec, 102 (1) of the Act of 1883 
including the proviso as to County Courts was re-enacted as sec. 105 
(I) in the Act of 1914. The language of the proviso to sec. 7 of the Pre- 
sidency-towna Hisolvency Act has bemi borrowed partly from therproviso 
relating to County Courts, t 

Distinction between claims arising out of hanlcniptcy ‘ 
and claims not arising out of bankruptcy. 

58. Superior title of trustee in bankruptcy In certain cases.— 
Bankruptcy is entirely the creation of statute law. There is no such 
thing as a common law of bankruptcy although the term is sometimes used. 
The powers of a Court of Bankruptcy are those given to it by statute. 
In order to understand the exact nature of the powers of the Courts of 
Bankruptcy it is necessary to appreciate the distinction between claims 
arising out of the bankruptcy and those not arising out of the bankruptcy. 

A claim arwea out of the bankrtipteg where, but for the actual bankruptcj*. 
the transaction would never have been impeached, e.g., a voluntary 
settlement or a transfer by way of fraudulent preference. In the matter 
of such claims the trustee in bankruptcy has, by the operation of the 
bankruptcy law, a higher title than the bankrupt. A money claim or a 
claim to property which the bankrupt ha^ against third iiersons is a claim 
which does not arise out of the bankruptcy. In the matter of such claims 
the trustee in bankruptcy lias no higher title than the bankrupt. He can 
claim only the same right as the bankrupt himself would have had (1). 

The distinction between claims arising out of the bankruptcy and 
those not arising out of the bankrupted' may be illustrated by two cases. 
First let us take the case of a claim arising out of the bankruptcy. Sup¬ 
pose that a person settles his property upon his wife, the settlement not 
being in consideration of marriage. The settlement is perfectly valid, 
and the settlor cannot impeach it merely on the ground that it was 
without consideration. If, however, the settlor becomes bankrupt 
within two years after tlio date of the settlement, the transaction is void 
as against tlie trustee in bankruptej', and he is entitled to have it set aside 


LjParas. 

57,58 


(0 He Havkt (1885) 16 Q3.D, C03,50G. 
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58 for the benefit of the aettlor’e creditors. This right is a creature purely 
of the bankruptcy law. It arises otU of ihe hankruptcy of the settlor. 
It has no existence apart from it. The right vests in the trustee by 
virtue of the superior title which ho has under the Bankruptcy Act (m), 
and the Court of Bankruptcy is the proper tribunal to adjudicate on 
the trustee's claim. Next let us take the case of a claim not arising out 
of the bankruptcy. Suppose that A owes money to J5, or is liable to 
S for damages for breach of contract or for injury to B’b property or 
that he is liable to transfer to 3 property held by him benatni for B. 
•In each of these cases B is entitled to sue A for the recoveiy of money or 
of damages or of the property as the case may be, but if B becomes 
bankrupt, the right of action vests in the trustee in bankruptcy. Here 
there is no right arising out of the bankruptcy, and the trustee has no 
higher title than the bankrupt himself had. The right was in B before 
be waa adjudged bankrupt. The effect of the adjudication is merely 
to transmit the right to the trustee. The trustee having no higher 
title than the bankrupt himself would have bad, the Court of Baukrupt<y 
will, as a general rule, refuse to exercise the jurisdiction, which it has, 
to try such claims, and wilt leave the matter to be determined by the 
ordinary tribunals. A is not a party to the bankruptcy. He is a stran¬ 
ger to the bankruptcy, and the Court of Bankrupt^, as a general rule, 
declines to determine questions affecting strangers to the bankruptcy. 

The following are some of the matters in which the trustee in bank¬ 
ruptcy has a higher title than the insolvent would have had 

(1) Transfers of property by the bankrupt which having been 
made between the, commencement of the bankruptcj' and 
the date of the order of adjudication come within the 
jurisdiction of the Courts of Bankruptcy by virtue of the 
doctrine of relation back fB.A., 1914, s. 37 ; P.-t, I. A., 

88 , 51, 62 (2); Prov. I. A., s. 28 (7)]. 

, (2) Possession by the bankrupt of goods of which he is the reputed 

owner to which the trustee in bankruptcy is entitled by the 
operation of the bankruptcy law fB.A., 1914, s. 38 (2) (c); 
P.-t. I. A., 8 . 52(2) (c); Prov. I. A., s. 28 (3) j. 

(3) Transfers within two years of the bankruptcy not made in 
good faith and for consideration [B A., 1914, s. 42; P.-t. 

I. A., 8 . 55 ; Prov. I. A., s, 63j. 


(m) BJt..l9U,s-42;P.-t.I.A.,«.55; Prov. I.A.,9.63. 
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(4) Transfers by -way of fraudulent preference in favour of credi¬ 
tors [B.A., 1914, s. 44 ; P.-t. I. A., s. 56 ; Prov. I. A., s. 64]. 

(6) Transfers which are in themsdves acts of bankruptcy [see 
B.A., 1914,8.1 (I) (a), (b); P.-t. I. A., s. 9 (a), (b), (c); Prov. 
I. A., s, 6 (a), (b), (c)]. 

Jurisdiction to decide questions arising in bankruptcy 
under the English law. 


59, Exercise of Jurisdiction under the English law discretionary.— 
The provisions of the Indian sections being practicaDy identical with 
and in terms similar to those of the English Bankruptcy Act, it is desir¬ 
able to deal first with the English law, for it is the principle laid down in 
the English cases which must to a large extent guide the Courts in India 
in determining the questions now under consideration (n). 


• The Jurisdiction of the Court of BmUcruptcy under the Bankruptcy 
Act, 1849, was a limited one. Under that Act the Court of Bankruptcy 
had jurisdiction over the bankrupt and his estate, and over the assig¬ 
nees in their dealings with the estate, and in all matters of bankruptcy 
as between the assignees and creditors, but it had no power to deter¬ 
mine questions of title as between the assignees and third persons unless 
they submitted to the jurisdiction of the Court. Questions of this kind 
were required to be determined by the ordinary Courts of common law 
and equity (o). Nor had the Court power to determine priorities as 
between incumbrancers without their consent (p). 


Enlarged powers were given to the new Courts of Bankruptcy by the 
Bankruptcy Act, 1869, under sec. 72 of that Act. Under that section 
the Courts of Bankruptcy received the power to decide all questions of 
priorities, and all other questions whatsoever, w'hother of law or fact, 
arising in any case of bankruptcy coming within the cognizance of such 
Courts, or which they might deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a complete distri¬ 
bution of property in any such case. This section, it will bo noticed, 
is in almost the same terms as sec. 7 of the Plesidency-towns Insolvency 
Act, before it was amended by the Act of 1927, and as sec. 4 (1) of the 
Provincial Insolvency Act. It was also provided by secs. 65 and 66 of 
the Bankruptcy Act, 1869, that the chief and local Judges should, for 


(n) Mdhomtd Siddique v. Official 
A»aignee, Calcutta 70 I.iV. 03. 
I.L.R. 1043 2 Cal. 517. 47 C.W.N. 
914. (•43) A.r.C. 130. 208 I.C, 351 
(P.C.). 


(o) B.A.. J840.sec. 12. 

(p) Seo Sx parte AUieon (1823) 1 Gl. 
& J. 210; Ex parte Eoyde (1834) 3D. 
& C. 294, cftscK pnor to B. A., 

1S49. 
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the purposes of the Act, have all the poirers and jurisdiction of a judge 
of a Court of Chancerj*. The language of these provisions indicated an 
intention to confer on the new Courts of Bankraptoj an enlarged juris¬ 
diction such as would enable them to determino even as against strangers 
to the bankruptcy all questions arising m any case of bankruptcy com¬ 
ing within their pognizanee and requiring to he determined in order to 
effect a complete distribution of the bankrupt's estate (g). The juris¬ 
diction thus given was hold to be discretionary, and as a general rule 
to be exercised only so far as related to matters connected with the admi¬ 
nistration of the bankruptcy law and to questions arising out of bankruptcy, 
as, for instance, questions of voluntary transfers or fraudulent preferences. 
Hence it was held that a mere money demand by the trustee in bankruptcy 
ought to be brought before the ordinary tribunals ; and that as a general 
rule cases in which the title of the trustee did not depend on the peculiar 
law of bankruptcy but on the general law, statutory or other%rise, ought 
to be left to the same tribunals, not because the Courts of Bankruptcy 
had not jurisdiction to entertain them, but because, ar a general rule, 
it was not expedient that they should do so (r). The Court, however, 
would not refuse to exercise its jurisdiction if a stranger to the bankruptcy 
was Willing to submit or had submitted to the jurisdiction (6). 

The Bankruptcy Act, 1869, was repealed by the Bankruptcy Act, 
18S3, but the provisions of sec. 72 of the Bankruptcy Act, 1889, were 
reproduced in sec. 102 of the Bankruptcy Act, 1883. At the same time 
several changes were introduced. The business of the London Bank¬ 
ruptcy Court was assigned to the High Court and there was no longer a 
separate Court of Bankruptcy. A limit was also put upon the juris¬ 
diction of County Courts. County Courts no longer possessed jurisdic¬ 
tion to adjudicate upon a claim «o/ arising out of the bankruptcy, unless 
all parties to the proceeding consented thereto or the amount did not 
exceed in value two hundred pounds. Other subsidiary changes were 
also made. These considerations, as stated m Williams on Bankruptcy (i), 
“point to an intention by the legislature that the High Court in bankrupt¬ 
cy should under that Act exercise that jurisdiction between the trustee 
in bankruptcy and strangers which the cases under the Act of 1869 
decided that the Court of Bankruptcy, as then constituted, could not, or 
ought not to, exercise”. Even so the tendency has been to follow the 
principles laid down in cases under the Act of 1869. In Be Lou'enthal (u). 


(?) 

(r) 


llCh.I>. US. __ ^ 

Et parte Fletcher (I8«8) 9 Ch. D. 
381. Ex parte Danes (!881) 19 
Ch. p, 86. 

16lhed. p. 467. 


(«) (1884) 13 Q. B. D. 238,pp. 242,2*3. 
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it’was said byCave, J., that the jurisdiction under tlie Act <5f 1883'W<W 
no greater than the jurisdiction under iht Act of 1869. Sec. 102 of tho 
Bankruptcy Act, 1883, lias been replaced by sec. 105 of the Bankruptcy 
Act, 1914. The following is a brief statement of the law as established 
by the decisions under the Bankruptcy Act, 1869 and followed in cases 
under tho Acts of 1883 and 1914:— 

(1) Ever}' Court possessing jurisdiction in bankruptcy has fuU 
power to decide all questions arising in a bankruptcy, where tlie 
trustee claims by a lugher title than tho bankrupt (c), but even tliis 
jurisdiction i.s not exclusive (w), and in a proper case, the matter 
may be left to the ordinary tribunals, as where the amount at stake 
is a large one or questions of character are involved (a:). See 
paras. G2G and 612 below. 


(2) Where the trustee claims only the same right as the bank¬ 
rupt himself would iiavo iiad, the general rule is that tho Court of 
Bankruptcy will not exercise jurisdiction as against a strangef 
to tho bankruptcy unless he submits to tho jurisdiction (y). If a 
stranger to the bankruptcy is willing to submit to the Court of Bank* 
ruptcy tho determination of hia rights in relation to tho property 
of tho bankrupt, it is not for the trustee to object (*). \\liere all 
tho parties consent, the Court of Bankruptcy will hear under sec. 
105 of tho Bankruptcy Act, 1914, a claim not arising out of tho 
bankruptcy, such as a dispute in respect of title (o). Where, hovrever, 
tho tnistco has no interest, the Court will not decide on conflicting 
claims between patties strangers to tho baidcTuptcy [b). 

Letters Patent of the High Courts of India. 


60, Letters Patent.—By clause 18 of tho Letters Patent of tho 
High Court.s of Calcutta, Madras and Bombay, it is prorided that the 
Court for tho Relief of Insolvent Debtors shall be held before one of 
tho judges of tho High Court, and that tlio High Court and any such judge 
shall have, %rithin tho presidency or prorince, as tho case may bo, such 
powers and authorities with respect to original and appellate jurisdic¬ 
tion and othenviso ns are constituted by the law relating to insolvent 


(t) Kspnrtt, /?roirM(187(*) 11 Ch» D. 14S. 
(«•) Sharp V. .tffWrnn/ (I8S7) 53 L.T. 
"47. 749, 750: Ut .tmoW (1891) 
60 L.T. 121, 123. 

(*•) Kx parte Armitag* (1831) IT Ch.D. 
13: Ex parte Pr^ct (1882) 21 Ch.D. 
633: He naviel (ISSS) 38 L.T. 591. 
(y) Ex parte Dtelia (1878) 8 Ch. D. 


377; Ex parte J/u^yrore (1870) 
lOCh. D. 04. 

(i) Ex parte Eletchrr (1878) 9 Clj.D. 331. 
(«) Martin (1PI2) 100 L. T. 381. 

IlAtdwin, p. 20, el er<j. 

(6) In n Eo^rertlhal (188() |3 A.D.D. 
239. 


''Paras. 
59, 60 
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60, 60A 


debtors in India. The words used in the Letters Patent of 1862 for the 
High Courts of Calcutta, Madras and Bombay were “whether within or 
without the prcsidonc}’”. 

It would appear from tho scheme of tho Letters Patent and from the 
language of tho abox’o clauses (c) that tho Sigh Court exercises the 
powers of Insolvency Courts under a special jurisdiction vested in it by 
the Insolvencj’ Act, but though this jurisdiction fa a special one, the 
High Court none tho less exercises it os a part of the ordinary jurisdic¬ 
tion with which it is vested by law (d). See para. 62 above. 

Jurisdiction under the Presidencydotens Insolvency Act, 


60A. Presidency-towns Insolvency Act, sec. 7.—Sec. 7 of the Presi* 
deney-towns Insolvency Act provides tnier alia that, subject to the 
provisions of the Act, the Court sTuill have lull power to dedde all questions 
which may arise in any case of insolvency coming within the cognizance 
of the Court, or which the Court may deem it c^>odient or necessary to 
decide for tho purpose of doing complete justice or of making a complete 
distribution of property in any such cose: provided that, unless all the 
parties otherwise agree, the power thereby given shall, for the purpose 
of deciding any question imder sec. 36, be exercised only in the manner 
and to the extent provided in that section. This section, as has already 
been stated, fa based on sec. 72 of tho Bankruptcy Act, 1869. The pro¬ 
viso was added by the Piesidency-towns Insolvency (Amendment) 
Act, 1927. The section is an enabling section. It gives juris^ction to 
the Insolvency Court to decide all questions which may arise in any case 
of insolven<y coming within its oogntzance, as was done by sec. 72 of 
the Bankruptcy Act, 1869, subject, however, to the proviso added by the 
Act of 1927. 


The l 22 solvency Court has under the first part of the section compile 
jurisdiction to decide all questions which may arise in any case of in¬ 
solvency coming within its cognizance just as the Court of Bankruptcy 
had under sec. 72 of the Bankruptcy Act, 1869. The Court, however, 
is not obUged to try every question which may arise before it. The 
exercise of the jurisdiction is discretionary, but the discretion is governed 
by certain rules which have been established by decisions under sec. 


(c) 

(d) 


In tht matter of Candat Narrvndas 
(1889) 13 Bom. 520, at pp. 632, 
633. 

Jn the matter of Cayxdaa Narrotuiaa 
(1889) 13 Bom. 62Ch Annoda 

Prasad Panerjes v. Xofco Kiskaro 


Eov (1906) 33 Cal. 660; Be 
cZaLarJ Cheiiy (1922) 46 
Mad. 31, 61 I. C. 991, ( 22) A. M. 
J43' Be Kanchtrla Kruhno Boo 
(1928) 51 Mad. 640, at pp. MS. 
546, 112 I. C. 149, (’28) A. M. 732. 
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72 of the Bankruptcy Act, 1869, set forUi in paragraph 67A ante. Those 
rules have been followed by the Courts of Bankruptcy in England under 
the Bankruptcy Acts of 1883 and 1914. Summarizing those decisions, it 
may be said that the Court of Bankruptcy will assume jurisdiction to 
try claims arising out of the bankruptcy, where the trustee claims by a 
higher title than the bankrupt. Even this jurisdiction is not exclusive, 
and the question may, in a proper case, be left to be determined by the 
ordinary tribunals, as, for instance, where questions of character are 
involved or the amount at stake is a la^ one. As to clairns not arising 
out of the bankruptcy the general rule is that the Court of Bankruptcy will 
not exercise jurisdiction as against a stranger to the bankruptcy unless he 
submits to its jurisdiction. The effect of the proviso to sec. 7 of the Presi¬ 
dency-towns Insolvency Act is that the power which the Court has under 
the first part of the section to decide any question which may arise in any 
case of insolvency is to be exercised in the matter of claims not arising out 
of the insolvency in the manner provided in sub-eecs. (4) and (6) of sec. 36, 
unless all the parties otherwise agree. This is explained more fully in 
paras. 63A and 63B below. 

The Indian decisions before tho amendment may now be considered. 
Before doing so it may be observed that even before the amendment, the 
High Courts of Calcutta and Bombay followed the rule of discretion laid 
down in the English cases, that is to say, they assumed jurisdiction in 
matters arising out of the insolvency, and declined to exercise jurisdiction 
in matters not arising out of the insolvency. The High Court of Madras, 
on the other hand, assumed jurisdiction oven in matters not arising out 
of tho insolvency, not because it did not recognise that tho Insolvency 
Court had a discretion under the section to refuse to exercise jurisdiction 
in such cases, but because it thought that it was in the interest of the 
general body of crei^tors that claims even of that character shotild be 
adjudicated on by the Insolvency Court. This led to considerable hard¬ 
ship to persons who resided at a long distance from Madras, and the legis¬ 
lature had to intervene in 1937 and to cut down tho exercise of tho 
jurisdiction to tho extent mentioned in the proviso. 

Decisions under the Presidency4ounis Insolvency Act 
before the amendment of sec. 7, 

60B. Calcutta decisions.*—The practice followed by the High 
Court of Calcutta in cases where the Ol&dal Assignee claimed against a 
stranger to the insolvency was, generally speaking, tho same as that 
prevailing in Ei^land fpara. 59). In a case decided in 1925, however, 


Paras. 
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Para. 60B there was a departure from that practice (c). In that case the Official 
Assignee made an application [apparently under sec. 36 (5)] fo the 
Judge in Insolvency for a declaration that certain property which was 
claimed by the insolvent’s wife as her oivn belonged to the insolvent, 
and for an order for delivery of the property to him. Before the applica¬ 
tion was made the \vifo was examined imder sec. 36 of the Act. The 
Judge made the order, but it was set aside on appeal. Bi the course of the 
judgment, Bankin, J., said: “The ordinary course, having regard to 
the subject-matter and the length of time over which the investigation 
might have to be carried, would have been to commence a suit against 
the lady {the insolvent’s wife) for a declaration that she was a hcnamidar 
for the insolvent. But under sec. 7 of the Presidency-towns Insolvency 
Act this Court in its insolvency jurisdiction has jurisdiction to determine 
such a point as that; just in the same way as where a person who carries 
on a retail business becomes an insolvent in this Court, the Court would 
have jurisdiction by motion in insolvency to collect debts due to the busi¬ 
ness by third parties in Tipperah or somewhere else As a rule, however, 
that class of proceeding against a mere third person as against whom the 
Official Assignee claims no higher title than the insolvent’s is not brought 
in the insolvency jurisdiction and m any ordinary case any such motion 
brought in that jurisdiction unfairly and unreasonably, would be refused 
as the learned Judge is in no way obliged in the insolvency jurisdiction 
to try such a question. I would guard myself from being supposed to 
lay down that the only proper subjects for such a motion are cases within 
secs. 55 or 66 of the Presidency-towns Insolvency Act. There are many 
other eases. There may be cases, for example, where a property is claim¬ 
ed as having been taken by the opposite party from the insolvent after 
an available act of baRkrupt<y', and it can be successfully claizaed if the 
opposite party cannot bring himself within the protective section (/). 
There may be cases where a transfer can be set aside if it is after an 
adjudication order. There are cas^ which come under sec. 63 of the 
Transfer of Property Act, where the right asserted by the Assignee is a 
right which belongs to creditors as such. • It is important that it should be 
understood, first, that the rule that the Official Assignee should have 
recourse to this jurisdiction only when he has a higher title than the 
insolvent’s, is not a rule of law in the sense that the Insolvency Court 
has not the jurisdiction to entertain such a case and, secondly, that 
it is not restricted only to secs. 55 and 66. But the rule is well established 


e) 'Jpanendra BaUi Dtf>i v. Official 
Acfivaee of Calcutta (1025) 30 
C. W. S. 346. 353-354, 93 I.C. 
834, (’20) A. C. 597. Sea also 


Rt A. F. C. St€h<uc(l6l':)23 C.IV.N. 

335,338,40 1.0. J96. 

{Si See P.-t. I. A., sec. 57 i Prov. I. A., 
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if it is not rigid, and it is necessaiy in fairness to third parties who cannot 
help their creditors, debtors or ctstuis gui triisient going insolvent, who 
may live far from Calcutta, and whose right may be difficult to ascertain 
apart from a regular suit. It is necessary also in the interests of this 
Court which cannot undertake in its insolvency jurisdiction to collect 
debts all over India or to decide on motion all classes of disputes merely 
because an insolvent or his estate is a party/’ Since the amendment of 
sec. 7 the Official Assignee would have to file a suit against the wife unless 
she consented to the question of her title being decided by the Insolvency 
Court. 


61. Bombay decisions.—In Bombay, it was held that if the Official 
Assignee takes possession of property claimed by a stranger to the bank¬ 
ruptcy, and threatens to sell it as belonging to the insolvent, the stranger 
is entitled to bring a against the Official Assignee to establish bis 
right to the property. He is not bound to appeal from the decision of 
the Official Assignee under sec. 86 of the Act ; but if he is willing to 
submit to the jurisdiction of the Insolvency Court, it is not for the Official 
Assignee to object (A). This is in accordance with the practice obtaining 
in England, and it is still good law. 

62. Madras decisions.—In Madras it was held that the Insolvency 
Court has the power under sec. 7 of the Presidency-towns Insolvency 
Act to decide all questions of title between the Official Assignee and 
strangers to the bankruptcy, even though the latter may not consent. 
Consequently the Judge sitting in insolvency was held to have the power 
in the insolvency of a Hindu father to determine, on the application of the 
Official Assignee, whether he was entitled to sell the sons' interest in the 
joint* family property for the benefit of the father's creditors; and the 
decision of the Insolvency Court on the qu^tion would operate as res 
judicata and would bar a subsequent suit by the sons in respect of the 
same matter (t). 


I Of especial note are two cases which led to the simultaneous amend¬ 
ment of sec. 7, by ad^g the proviso to it, and of sec. 36 (4) and (6) of the 
Presidency-towns Insolvency Act. In one of these cases, that of Abdul 


(g) Naginlal Chunilal v. Official Aecig- 
nee (1911)35 Bora. 473,121.0,391. 
(A) Jie Jtaesul Ilajt Caseum (1911) 13 
Bom. L. B.13.91. C. 344. 

(i) Soo Doraiappa Iyer v. Official 
Attiffnee (1922) 42 5tad. L. J. 141, 
63 1, C. 244, (’21) A. M. 456. In 
O^al Aeaignee v. Official Aaaignee 
(1925) 79 I. a 910, (’25)A.M. 
141, the Madras Court hold,that 


if the Insolvency Court finds 
property of the insolvent in the 
poRsosSion of a purchaser with 
notice of fraud, to whom it has 
come by a fraudulent conwyance 
from the Official Asgignoe, it may 
hold that it has power to order 
each purchaser to retransfer tho 
property to a substituted Assignee. 
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Para. 63 Khader v. TU OJJicial Aasiffntx of Madras (j), a “ gamisheo summons " 
was issued against tho wife of tho insolront by tho High Court of Madras 
in tho exercise of its insolvonoy jurisdiction upon tho application of the 
Official Assignee of Madras under see. 7 of tho Act for a declaration that 
oertain immovable property situate outside tiio limits of the ordinary 
original civil jurisdiction of tho High Court, but %vithin tho Madras 
presidency, belonged to tho insolv'cnt, and for an order for delivery of the 
title deeds of tho property to tho Official Assignee. TIio wife of the 
insolvent resided ■within the limits of tho ordinary original civil jurisdiction. 
The allegation against her was that the property claimed by her was 
purchased by tho insolvent with lus own money henami in tho name of the 
wife and that no interest In tho property passed to her. On behalf 
of the wife (garnishee) it was contended that the propertj’ being situate 
outside tho limits of the ordinary original civil jurisdiction, the Court had 
no jurisdiction, having regard to cl. 12 of tho Letters Patent, to deal with 


the matter on an application under see. 7 and that the only way in which 
the Official Assignee could enforce his claim was by a regular suit in a 
Civil Court having jurisdiction over the subject-matter. This contention 
did not prevail, and it was held that cl. J8 of the Letters Patent, which 
relates to insolvency matters, was not controlled by cl. 12, and that the 
Court had jurisdiction under sec. 7 to adjudicate on claims between 
the Official Assignee and strangers to the bankruptcy relating to immov¬ 
able property, though such property might be situate outside the limits 
of the ordinary original civil jurisffiction. It was also held that sec. 7 
of the Presidency-towns Jjisolvency Act was a counterpart of-seo. 26 
of the Indian Insolvency Act, 1848, and that the Insolvency Court 
vmder the Presidency-towns Insolvency Act had the same jurisdiction 
as that which the.Ihsolvent Debtors Court had under sec. 26 of the Indian 
Insolvency Act. The decision, it is submitted, is correct, but the proposi¬ 
tion that sec. 7 of the Presidency-towns Insolvency Act is a counterpart 
of sec. 26 of the Indian Insolvency Act is not correct. As pointed out 
by an eminent Judge of the Calcutta High Court, sec. 26 of the Indian 
Insolvency Act is part of an entirely different scheme and corresponds 
neither to sec. 7 nor to any part of sec. 36 of the ftesvdency.towns In¬ 
solvency Act, and the scheme of the Indian Insolvency Act related to a 
very different type of Court (fc). 

The next case is the Full Bench case of Jle Kanchtda Krishna Kao (/). 


The insolvent in that case was the sole agent for the Sladras presidency 


(}) riSH) 40 Mad. 810, 36 I. C. 524. 
’<•: V_._j__ T._.- n.A.' « nmrini 




WJf. 346, at p. 354, S31, a 834, 
(•26) A.C. 597 (1927) I.LJl. 54 


Cal. 251, per Rankin, J. Sea pwt. 
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for the sale of kerosene oil under a contract with an oil company. The 
registered office of the company was in Calcutta, and the contract was 
made in Calcutta. The insolvent had a claim against the company 
for damages for breach of the contract amounting to Rs. 5,00,000. The 
Official Assignee of Madras applied for and obtained a “ garnishee sum¬ 
mons ” under sec. 7 of the Act claiming Rs. 6,00,000 against the company. 
The company did not admit the claim and contended that the company 
being a stranger to the bankruptcy, the Court had no jurisdiction under 
sec. 7 to adjudicate on the claim'. It was also contended that as the 
company did not carry on business within the limits of the ordinary 
original civil jurisdiction of the Sladras High Court or even within the 
Madras presidency, the Court had no jurisdiction to deal with the case 
having regard to the words “ within the presidency of Madras ” in cl, 18 
of the Letters Patent (para. 60). These contentions were overruled, 
and it was held that cl. 18 of the Letters Patent was not governed by 
cl. 12, and that the Court had jurisdiction under sec. 7 both over i)er8ons 
residing outside the Madras presidency and over property situated 
outside the iAfadras presidency. As to the contention based on the words 
” within the presidency of JIadras ” in cl. 18 of the letters Patent, the 
Full Bench held that those words must be deemed to limit the jiirisdfction 
of the High Court to casts of insolvency arising xoithin the presidency 
of Madras. In respect of this interpretation, it may bo observed that the 
words in the corresponding cl. 17 of the Letters Patent of 1862 were 
*' xoheiker ivOhin or toithout the presidency of JIadras”, and if the inter¬ 
pretation put by the Full Bench on the words “ within the presidency of 
Madras ” were correct it would follow that the High Court of Madras had, 
under the Letters Patent of 1862, jurisdiction in cases of insolvency arising 
■not only within but also xaithout the presidency of Madras. This is plainly 
impossible. Moreover, the Presidency-towns Lisolvency Act is an Act 
not of the Imperial Legislature, but of the Indian Legislature, and it is 
doubtful whether the Indian Legislature could give jurisdiction to the 
High Court of a presidency over persons and property outside the limits 
of the presidency. However that may be, the decisions worked great 
hardship on parties residing outside the local limits of the ordinary 
original civil jurisdiction of the Court. Moreover, a trial of disputed 
questions of title as between the Official Assignee and a third person on a 
“ garnishee summons ” in insolveniy could not be as satisfactory as a 
trial thereof in a regular suit. 

62A. Amendment of sec. 7.—Commenting on the procedure followed 
by the High Court of Madras, the Civil Justice Committee observed that 
exercise of jurisdiction of this kind was ** anomalous and objectionable”. 


Paras. 
62, 62A 
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Para. 62A and recommended that “the practice [m Madras] should be restored to 
that obtaining m other IVesideucy-towns and m'Englaiid *’ (m). This 
led to the amendment of sec. 7 of the Presidency-towns Insolvency Act 
by adding a proviso in the following terms 

Provided that, unless all the parties otherwise agree, the 
power hereby given shall, for the purpose of decidmg any matter 
arising under sec. 36, be exercised only in the manner and to the 
extent provided in that section”. 

The reference to sec. 36 of the Act renders it necessary to consider 
that section at this stage. Under sub-secK. (1) and (3) of that section, 
the Court has the power to summon before it any person supposed to be 
indebted to the insolvent or to have in his possession property belonging 
to the insolvent and to e.xamine such person. Under sub-seca, (4) and (5) 
.of that section, as they originally stood, the Court had the power, if it 
was aatiafitd on examination of any such person that he was indebted 
to the insolvent, to order him to pay to the Official Assignee the amount 
due to the insolvent, and, if it was satisfied on the examination of any such 
person that he had in his possession property belonging to the insolvent, 
to' order him to deliver the property to the Official Assignee. The 
question arose in several cases as to the precise power of the Court under 
that section. It was held in the large majority of cases that the section 
was intended to provide a summary procedure for ordering payment 
of debts duo to the insolvent and delivery of propert}’ belonging to the 
insolvent in cases where the person examined by the Court either admitted 
,his liability, oi, even if he did not actually admit it, his eridence made it 
clear that he was liable to the insolvent, but that no order could ho made 
under the section if he denied liability. There were, however, cases m 
which the Court, even where the liability was disputed, proceeded to 
inquire under that section into the claim of the Official A'ssigncc and to 
examine not only the person believed to bo indebted to the insolvent 
or to have in Ins possession property belonging to tlio insolvent, but nKo 
witnesses, and to adjudicate on the claim. Ono of such cases was that of 
Jnanendia Deli v. The OJpeiat Assignee of Calcutta (n). In that ca.se 

the insolvent’s u'ifo was examined under see. 30 m ivspcct of certain 
property wliich slio chiimed as her own, but which, the creditors alleged, 
wa.s ptirclMscd by the incoh'ivit h^nami in her name. Some time after her 
e.xaininiition. the Official Av-ignee applied, apparently under sec. 30, for a 
declaration that the property lielongwl to the insolvent and for ^ortler 

(in) Ci^il Jmtiof J 

I'*J4 J’l. nt |'|>. 211. -1- j 

<n) (JOJ-*) 3') C. If. X. 3»C. '.»■* ‘I.C. S3I ' 
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lor delivery of tlve property. The Judge in insolvency held an. enquiry, 
and passed the order asked for by the Official Assignee, On appeal it 
held that the learned Judge had no poircr under sec. 36 to decide disputed 
questions of title, and that such questions could only be disposed of either 
on a motion under sec. 7 or by a regular suit. To remove all doubt as to 
the limits of the power of the Court under sec. 36, suh-secs. (4) and (5) 
of that section were amended by the Presidency-towns Insolvent' 
(Amendment) Act, 1927, by proving in effect that an order under that 
section for pajTnent to the Official Assignee of monej' alleged to be due 
to the insolvent or for delivery to him of property alleged to belong to 
the insolvent could only be made if the person examined by the Court 
admitted that he was indebted to the insolvent or had in his pos&ession 
property belonging to the insolvent. At the same time, sec. 7 of the 
Presidency-towns Insolvency Act was amended by adding the proviso 
get out above. The effect of both these amendments is that where a 
person examined by the Court under sec. 36 admits that he is indebted 
to the insolvent or that he lias in his possession jiroperty belonging 
to the insolvent, the Court may order him to pay to the Official Assignee 
the amount admitted by him or to deliver to the Official Assignee the 
property belonging to the insolvent. If, however, he denies that he is 
indebted to the insolvent or that ho has in his possession property belong¬ 
ing to the insolvent, in other w’ords, if he denies the claim of the Official 
Assignee, the Court has no power under sec. 36 to adjudicate on the claim. 
The appropriate section of the Act under which the claim of the Official 
Assignee could fao determined is see. 7, but under that section also the 
Court cannot do so unless both the Official Assignee and the third person 
agree to a trial of the claim by the Judge in insolvency. If both parties 
do not agree, the only remedy left open to tlio Official Assignee is to 
enforce Ins claim by way of suit. 

Pile prQvi<! 0 , however, docs not apply in cvciy ca^o in. which the 
claim of the Official Assignee is denied. Tlio proviso says that “ unless 
all the parties otlierwise agree, the power hereby given shall, /or thp 
pnrpo’ic of deciding amj matter ansing under sec. 3G, bp o.xercbed only in 
the manner and to the extent provided, in that scotion". It is clear 
tliat no matter can arise for decision under see. 36 unless the person 
against whom the claim is made has been c.vamiuctl under that section 
and denies tlio claim of the Official Assignee in Me course o/ZiMf-rammohon. 
To attract tlio application of the proviso it is necc«.sary that tho third 
person sliould have been evamined under sec. 36 The rv-'iilt is that 
imfp.<4s tho third |)orson is examined under that fcction tho haw to he 
applletl to the case will Im? the same ns what it teas l>eforc the amemhuent 


Para, 62A 
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Para. 62A and the Official Assignee may proceed by way of motion under sec. 7 
to establish his claim against such party. It is believed that no such 
difference in procedure was intended by the legislature, and it may be that 
the proviso is not happily worded. Actually it was proposed at one time 
to draft the proviso on the lines of the proviso to sec. 105 (1) of the 
Bankruptcy Aot, 1914 (see para. 67). That proviso, it will be seen, 
contains the technical expression ** claims not arising out of the bank¬ 
ruptcy”, and this probably was the reason why the proviso to sec. 7 
■was drafted in its present form. 

The effect of the amendment was considered in a recent case by a Pull 
Bench of the Madras High Court (o), and the following propositions were 
laid down:— 


(1) That sec, 7 before its amendment was not limited in its scope 

to matters in which the Official Assignee claims by a title 
higher than the insolvent, but extended also to matters in 
which the Official Assignee has no higher title than the 
insolvent himsdf would have had. 

(2) Where a person agamst whom a money demand has been 

made, has been examined under sec. 36, and he disputes the 
claim of the Official Assignee in his examination, the Judge 
sitting in insolvency has no power to deal with the claim 
in insolvency. The Official Assignee has then no option 
but to proceed by way of suit. 

(3) Where no such examination has taken place it is a matter of 

discretion for the Judge sitting in insolvency whether in any 
given case he should deal with such a claim in the Insolvency 
Court or refer it to the machinery of the ordinary Courts. 
As a gisneiai Tule, in the- esercisa af that disaretion no 
money claim in which any difficult questions arise should 
be dealt "with by way of motion, nor should large claims ; 
only simple cases capable of easy and speedy proof should 
be so dealt with. 


The Bombay High Court has held that the proviso to sec. 7 only 
applies where there is an examination under sec. 36 of the Act and that 
in the absence of such examination the Court’s discretion is entirely 


lo) Omdal Atsignee of 7ji 

Namsinha Mttdattar (1929) 5^ 
Mftd. 717. {’20) A.M.705.^ _ 

So« also Chinnappa v. OSiettaA$^- 
n<« (1D32) 66 Mad. 385, 135 I.C. 


685, (’32) A.M.. 167; Mrs. Evtlyn 
Popaly V. Official Afnynce of 
Madra», (1937) 172 I.C. 346. 

(’37) A.M. 775, (1938) Madras 72 
I.L.R. 
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unfettered by the proviso. The discretion will not be exercised against Para. 62A 
a person who is a stranger to the 11330176007 unless he submits to its 
jurisdiction and also where important matters arise for decision, such as 
questions of title involving the dstemiination of the status of a Hindu 
minor in the insolvent’s family, whether the minor is a member of the 
Joint Hindu Family and the Official Assignee could alienate his share in 
the Joint Family Property as representing the karta of the Joint Fami¬ 
ly (P)- I* is believed that notwithstanding the Jladras decision, a 
Judge sitting in insolvency in Calcutta or Bombay would not try money 
claims, however smaU the amount may be, but leave them to be tried 
by the ordinary tribunals (?). 

The Madras High Court has considered the effect of the proviso in 
more recent cases. In Ramchandra Ayyar v. Official Assignee of Madras 
1931, 64 Mad. 739,1311.C. 481. {’31) A.M. 317, the Court held that under 
sec. 7 they had jurisdiction on the application of the Official Assignee to 
grant a declaration that the debts of an insolvent Hindu father are 
binding on the sons to the extent of their shares in the joint Hindu family 
property, even though a siut filed by the sons for partition of the property 
is pending in a civil Court at the time such an appheation is made. In 
Chinnapjia Mudali v. Official Assignee of Madras (1932) 65 Mad. 385, 

135 I.C. 686, (’32) A.M. 167, it was held that the question whether the 
insolvent is a member of a joint family or whether the business carried on 
by the insolvent is a business of a joint family, are not matters arising 
under sub-section (4) and (6) of sec. 36 and they can bo decided by the 
Insolvency Court in the exercise of its powers under sec. 7 even though 
the insolvent and the members of the family had been examined at an 
earlier stage and had denied that there was a joint family or a joint family 
business. In Krishna Murthy Ayyar v. Sundra Murihy Ayyar (1932) 

I.L.R. 55 Mad. 558, 138 I.C. 225 (’32) A.M. 381, it was held that, wide 
as the provisions of sec. 7 are, it does not follow that every dispute between 
the Official Assignee and the Hindu sons can be dealt with under that 
section. So long as the son himself chooses to appear before the In¬ 
solvency Court and raise the question as to the binding nature of the 
father’s debt it may be decided. Where he does not do so the question 
of the binding nature of the debt cminot be decided behind the back of 
the son at the instance of the Official Assignee, and there is no procedure 
for compelling the son to appear before the Insolvency Court and have 
the question adjudicated. Ramesam, J., observed that sec. 7 does not 
enable partition suits to be filed in Insolvency Courts. In K. Lakshmi v. 

(p) /n re (19421 I ( 0 ) /» « A’atAuroOT (1932) 34 Bom.L.K. 

44 Bom. L-R. 171; 200 IC. 684 1166 (•32) A.B. 506. 

(’42) A.B. 118. I 
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OJicial Assignee of Madras . I.L.R. lO.lO Mad. 805 (’50) A.M. 410 (F.B.), 
it was held tliat where there has hecn n prior examination of a debtor 
under sec. 30 oven a subsequent and independent application taken out 
under sec. 7 is barred b 3 ' the proviso in so far as it calls for decision of 
any matter arising under sec. 36. It was also held that, there is no reason 
to confine the wortls * nnj' propertj’ belonging to the insolvent”, in sec. 
.16 (1) onl^’ to properties admittedly or indisputably hclonging to him. 
The ease ui which there i.s a dispute as regards the property’ in jiossession 
<if a person examinet! under sec. 36 is included within the expression 
any matter arising under sec. 36 ” in the proviso to sec. 7 and hence 
.the Insolvency’ Court has jurisdiction to determine this matter only if 
the parties thereto agree to such a course. If tho parties do not consent 
the only course open to the O/ficml Assignee is to enforce his claim by a 
legular suit in ordinary Courts. 


62B. Summary.—The position then is this. The first part of sec. 7 
applies to claims arising out of the insolveiiCy as ivell as claims not arising 
out of the insolvency, mere money claims. 

The amendment affects only claims not arising out of the insolvency, 
that is, claims as to which the Official Assignee has no higher title than the 
insolvent himself would have had. The effect of the amendment is that 
where a person who is osammed under sec. 36 denies any such claim, the 
Official Assignee can proceed agamst him only by way of suit; but if there 
has been no such examination, the Official Assignee may proceed against 
him by iray' of motion under see. 7, and it is then a matter of discretion 
for the Judge sitting in insolvency as to whether lie should deal with tlie 
claim in the Insolvency Court or refer the Official Assignee to a regular 
suit m a civil Court 

As to claims arising out of the insolvency, where the Official Assignee 
claims by a higher title than the msoivent, the Judge in insolvency ivill 
continue to exercise juiisdiction as before. A claim made by t}ie Official 
Abiignee, by vnrtue of the doctrine of relation back described in “sec. 51, 
to ,>)et aside a transfer of property by the insolvent executed between 
the commencement of the insolvency and the date of the order of adjudica¬ 
tion, a claim to set aside a voliinfarj' transfer faUing iritbin sec. 55, a 
claim to set aside a transfer by way of fraudulent preference falling within 
sec. 56, all these are claims arising out of the insolvency. As regards 
the^e claims, the Official Assignee has a higher title than the insolvent 
himself would have had. The insolent himself, had he not been adjudged 
insolvent, could not hare impeached any of these transactions. As 
between himself and the transferee these transactions are perfectly valid. 



JUBl-^DICnOX. 


65 


It onl}' if m^^olveiioy supervenes tliat ti-ansactious of this character Para. 63-B 

are liable to be impeached by the Official Assignee. The Official Assignee 

alone is entitled to impeach them, and he does so by virtue of the superior 

and paramount title which he has by the operation of the insolvency 

law. The same observations apply to transfers which are in themselves 

acts of insolvency, such as a transfer by the insolvent for the benefit of 

the general body of his creditoi-s within sec. 9 (a), or a transfer by him 

with intent to defeat or delay liis creditors within sec. 9 (b). In the 

case of these transfers also tlie Official Assignee lias a higher title than 

the insolvent himself would have had, and the Official Assignee may 

impeacli them by an application to the Insolvency Ckiiirt (t). There are 

other mattei’s also within the proper provmce of the Insolvency Court. 

Thus a payment made by the insolvent to a creditor after presentation 
of an insolvency petition, with a view to give Iiim preference over his 
other creditors, though not technically falling within sec. 56 as a fraudulent 
preference, may be avoided by the Official Assignee by an application 
in the Insolvency Court, such a payment being contrary to the policy 
of the insolvency law (i7). A transfer made by the msolvent after the 
order of adjudication can aUo be set aside by an application in the In¬ 
solvency Coiu’t. An agreement which fonns part and parcel of a scheme of 
composition cannot be enforced by a suit in a civil Court and the only 
Court which can deal uitli it is the Insolvency Court (at)* 

Exclusive Jurisdiction under P,-t. I. A. —^Tlie High Court of Madras 
has held that the Insolvency Court has ixdustve jurisdiction under 
the Presidency-towns Insolvency Act in matters of voluntary transfers 
(sec, 65) and fraudulent preferences (sec. 56), and that no suit lies in the 
oidinary tiibunals in respect thereof. Tlie debtor in that case had been 
adjudged insolvent m Bombay. Tlic plaintiff was the mortgagee, and 
the suit was brought on the mortgage against the insolvent and the 
Official Assignee of Bombay On beJmlf of the Official A^ignee it was 
contended that the mortgage -was void as against liim under sec. 55 of the 
Presidency-tovTis Insolvency Act. The High Coui-t held, follorving its 
decisions under the Provincial Insolvency Act, that the Presidency-towns 
Insolvency Act gives exclusive jurisdiction to Insolvency Courts to set 
a'^ide transactions under secs. 65 and 66 of the Act. It was also held 
that the Official Assignee cannot, even as a defendant, impeach such 
transactions in a civil Court, and that the proper remedy of the Official 
Assignee was to apply to the Insolveni^ Court at Bombay to set aside 

(t) Ch.D.’I4S. (m) BanL Ltd. v. Official 

(u) Re Badham (1893) 09 L.T. 356, ' Aaaignec v/ Calcutta 77 I.A. 143, 

(1893) 10 Morr. 252. ,-,2 Bom. L.R. 488. ('50) A.P.C. 

7.7. IX.R. 29 Pat. .564. 
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the mortgage under see. 66 of tho Act (rj. Thia decision, it is submitted, 
is not correct. Under tho !English law every Court possessing jurisdiction 
in bankruptcy has fuU power to decide all questions arising in an insolven¬ 
cy, e.g., questions of voluntary* settlements and fraudulent preferences 
where the trustee claims by a Iiigher title than tho bankrupt, but this 
jurisdiction is not exclusive, and, in a proper case, tho matter may be 
left to tho ordmnry tribunals as where tho amount at stake is a large 
one or questions of cliaracter are involved (see p. 43). This principle, 
it is submitted, applies in India imdor the Presidency-towns 
Insolvency Act if not also under Ih© Provincial Insolvency Act. Refer¬ 
ence may bo made in this connection to tho defences raised m the Privy 
Council case Sime Darby Co. v. Official Assignee (1028) 30 Pom. L.R. 
290, 107 I.C. 233, ('28) A. P.C. 77, which were similar to those in the 
Madras case. It may be observed that whether the OSScinI Assignee 
is the plaintiff or the defendant, a civil Court has power, where the 
transaction in suit is impeached cither under sec. 55 or sec. 56, to stay 
the suit under see. 18 (3) of the Act, whether tbo suit was instituted 
before or after adjudication (para. 269), and this, it is submitted, is the 
proper course to follow except in the ©.veeptiona] cases mentioned above. 
The Insolvency Court also may stay the suit under sec. 18 (1). See para 
612 below. 


Tho only ground for differentiating between the two Acts is that sec* 
63 of the Provincial InsolvCTioy Act contains the words “ may be annulled 
by tAe Court”, and sec. 64 contains the words “shall be annulled by 
the Couti”, the Court referred to in each section being the Court mentioned 
in sec. 3 of the Act, that is, the Court exercising insolvency jurisdiction. 
But even so, it is going too far to say that the jurisdiction of the ordinary- 
tribunals is barred by those words within the meaning of sec. 9 of the Code 
of Civil Procedtwe, 1908. The doubt and difficulty created by those words 
should be removed by legislation. The best course is to bring these 
sections into line with the corresponding sections of the Presidency-towns 
Insolvency Act. 


62C. Transfers within sec. 53 of the Transfer of Property Act, 
1882.—In the preceding paragraph several cases have been mentioned 
in which the title of the Official Assignee is higher than the insolvent’s. 
They are cases of the kind in which the Insolvency Court has invariably 


Official Assignee, Bomhag v. Sun- 
darachari (1927) 60 Mad. 776, 102 
I C. 702. (’27) A.M. 684. Soo 
Jnanendra Bala Debi v. Official 
Assignee of Calcutta (1026) W 
C. W. N. 346. 353, 354, 93 I. O. 
834, (’26) A. C. 697, (1927) I.L.B. 


64Cal. 251.£e©liotrever Sevadappa 
Gounder v. Narayanasvami (1941) 
1 M.LJ’. 647, (’40) A,M. 664. 

V. Official Assignee of 
Calcutta Court J.L.R. 1949, 1 Cal. 
1. 62 C.tV.N. 343. See alio para. 
62 C. 
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assumed jurisdiction. In England, however, there is no absolute binding Para. 62C 
rule that whenever the title of the trustee in Bankruptcy is higher than 
tho insolvent’s, the case must be tried by the Bankruptcy Court (para. 

69). This leads to a consideration of transfers within sec. 53 of the 
Transfer of Property Act, 1882. That section is based on the statute 
13 Eliz. c, 5 (now the Law of Properly Act, 1925, sec, 172), discussed in 
paragraph lOOB below. Sec. 53 of the Transfer of Propei-ty Act provides 
that every transfer of immovable property, made with intent to defeat 
or delay the creditors of the transferor, is voidable at the option of any 
creditors so defeated or delayed. The transfer is valid and binding as 
between the transferor and the transferee, but it is voidable at the op¬ 
tion of the creditors. If the transferor becomes insolvent, the right to 
impeach the transfer vests in the Official Assignee, and this is so because 
the Official Assignee as representing the creditors has a lugher title than 
that which the insolvent himself would have had. To use the language 
of James, L. J., in Ex parte Butters (s), “The bankruptcy law puts 
the trustee in the position of the representative of all the creditors of 
the bankrupt and under tho statute of Elizabeth creditors Jiave a right 
to impeach transactions which tho bankrupt himself could not impeach. 

The trustee, therefore, in aeeldng to set aside a transaction as fraudulent 
imder the statute of Elizabeth, is claiming by a higher and better title 
than tho bankrupt himself, for the bankrupt is a party to the fraud” 

Since the Official Assignee claims by a title higher than the insolvent’s, 
he may impeach the transfer by an application to the Insolvency Court 
under sec. 7 of the Act, and the Insolvency Court will assume jurisdic¬ 
tion to try the claim. To this, however, there is an e.xccption laid down 
bj' the English Courts. It has been held in England that a tmstce in 
bankruptcy socking to impeach a transaction under the statute of Eliza¬ 
beth may proceed in a Court of Bankruptcy, but in cases in which ques¬ 
tions affecting personal character arise or tho amount at stake is large 
the Court should, in the absence of special circumstances, decline to 
exercise such jurisdiction, and should leave the question to bo tried by 
tho ordinary tribunab (/). Thus in Ex parte Price («), where tho trustee 
sought to impeach in a County Court ha\*ing bankruptcy jurisdiction 
a deed, whereby tho debtor had conveyed to hb father the equity of 
redemption of a farm, on the ground that it was executed by tho debtor 
with intent to defeat and delay hb crcditois, it was held that tho amount 


(«) (1880) 14 Ch, D. 265, 267. Cf. Ite 
Holland (1902) 2 Ch. 360, 370. 
Boo also Jnanendra Bala Debi v. 
0£ictal Aiai^nee cf CaicxiUa (1025) 
830 a W. N. 346,354. 03 I. C. 834, 
(’26) A. C. 697; (1927) I.L.R. 
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at stake being a large one and questions of character being involved the 
case ivas one which ought to be left to be tried in an action in the High 
Court in the ordinary way. Jn the course of the judgment Je.s.sel, JI.R., 
said : In the present case an allegation of gross fraud is made against 
a father and his son. It is said that they conspired together to make 
a sham sale to the father of the equity of redemption of property of 
the son in order to defraud the creditors of the son. It does not matter 
under what statute it is songht to set aside the transaction. Property 
worth nearly £500 is at stake, and questions seriously affecting character 
are involved. The father is not a bankrupt, and he is not directly amen¬ 
able to the jurisdiction of the Court of Bankruptcy. He desires that 
the ease should not be tried in the County Court and says that he should 
like to have it tried by the ordinary tribunal He gives various rea¬ 
sons for this . . . Ought we to compel him to submit to the jurisdic¬ 
tion of the County Court in a case in which the amount at stake is so 
much beyond the ordinary jurisdiction of that Court, except m bank¬ 
ruptcy, and in which such serious questions of chsiacter arise ?" It 
was held that the father should not be compelled to submit to the juris¬ 
diction of the County Court. This limitation on the exercise of juris¬ 
diction is not confined to County Courts. The limitation applies even 
to the High Court (u) 


620. Time for taking objection to exercise of jurisdiction.— 
The objection to the exercise by the Insolvency Court of its jurisdiction 
to decide questions of title as between the Official Assignee and a third 
person should be taken at the earliest possible opportunity The objec¬ 
tion will not be entertained after the third person has taken the chance 
of a decision in his favour on the ments in the Insolvency Court. The 
reason is that the objection is not one to the existence of any jurisdic¬ 
tion, but to the exercise of junsdiction. In Ex parte .Sttiatonb'* {w) James, 
L. J., said • “With regard to the objection to the jurisdiction, it is very 
likely that if it had been taken in the first instance the Court might have 
.said to the parties, Try the case out before the ordinarj’ tribunals. The 
power given to the Court of Bankruptcy by sec. 72 [of the Bankruptcy 
Act, 1869] is almost without limit, because, as I have said in other case.'’, 
the Legislature trusted that Court not to e.xercise the jurisdiction except 
in a proper ca.se. But it seems to me that when the objection was not 
taken in the County Court, nor before the Chief Judge, whoso decision 
w-ns in favour of the present respondent, it would be monstrous now to 
throw away all the c-xpense which has been already incurred and to say 


(i) Jtf Arnold {isni) L. T. IJl, per 
Vftuclinn Williams, J. 


(it) (1879) II Ch. P. -J-J. >3- 
JlufUrs (ISSO) 14 Ch. P. 


, Er ji'irte 
'.Gk 
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to the paa-ties, Fight the case out in the CSumccry Division. It seems 
to me that it is too late now to take the objection, after the respondent 
has taken his chance of a decision in his favour in the Court of 
Bankruptcy”. 

62E. Limitation.—The Indian Limitation Act, 1908, appli^ to an 
application under sec. 7 of the Presidency-towns Insolvency Act, just as 
to a suit, service of notice of the application being equivalent to the 
commencement of the suit (a?). An application under sec. 7 is equiva¬ 
lent to a suit for the purposes of .sec. 3 of the Limitation Act and the 
Official Assignee could recover mesne profits only for a period of 3 years 
before the date of the application (y). 

Power to decide questions arising in insolvency under 
the Provincial Insolvency Act, 1920. 

63. Provincial Insolvency Act, 1920, sec. 4.—There was no section 
in the Provincial Insolvcncj’ Act, 1907, eoircsponding to sec. 7 of the 
Presidency-torvns Insolvency Act. This gave rise to a conflict of deoi. 
sions whether a Provincial Insolvency Court had the power to decide 
questions of title between the Receiver and a stranger to the insolvency 
or whether such questions could only be decided by a suit filed in the 
ordinary tribunal. These questions arose principally m cases where a 
sale or a mortgage or a lease was made by the insolvent moie than t'vo 
years before his insolvency, and the transaction wa« impeached by the 
Receiver as fiaudulent. Tiie transaction being more than two years old, 
it could not bo set aside under sec. 53 of the Provincial Insolvency Act. 
The Receiver therefore sought by an .applic.ation to set it aside as being 
fraudulent under see, 53 of the TraiiNfer of Property Act, 1882. The 
application was not made under any section of the Provincial Insol¬ 
vency Act, for there was no express .'section relating to it but under what 
uas called the implied power of the Insolvency Court. The High Court 
of Allahabad hold that a Provincial Insolvency Couit had the power to 
decide the question on an apphcalion by the Receiver (j). In the Alla¬ 
habad case a tiansfer executed by the insolvent of hi-, property was 
impeached by tlie Receiver as Joeing fictitious and the Receiver applied 
to be put in pos'^ession of the pi'operty. It was contended on behalf of 
the transferee that the District Judge exeici'sing insolvency jurisdiction 
could not decide questions relating to the validity of transactions entered 
info In* the insolvent and that such questions could only be tried m a 

Sco Jfe -Modwl GO L.T. C4'>. (194R) 2 M. b. J. -i't. vrlicrp an 

(y) V. OJicial Astujnte i application for directiona by nn 

(1930) .V) lOiU. 104 I.C. 660, Official .Xs-sicnco Under section 7 

(’.30) 778 (F.B ). Risi lio««*wr; | was }iel>l not barrotl liy limitation. 

Shuloor Snlt v. Offirtal [ (c) Biinxdhnr v. Khnfngjit (191.») 
Asiignrt {'40) .\.W. C.SU. , 37 .All. !>.», 26 I C. 926. 
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regular suit. These contentions did not prevail, and it was held that 
the fiisolvency Court had the power to try and decide those questions. 
In the course of the judgment it was said ; “The learned vakil for the 
appellant contends that if the case does not come within sec. 36 of the 
Act, the Receiver should be left to bring a separate suit. We cannot 
accept this contention. Jt is true that the Indian Provincial Insolvency 
Act contains no such provision as sec. 102 of the English Bankruptcy 
Act, 1883... , But it is the duty of a receiver appointed under the 
Indian Act, and of the Court itself, where no receiver is appointed, to 
take possession of the property of the insolvent, and sec. 18 (3) of the 
Act [Provincial Insolvency Act, 1920, sec, 66 (3)] empowers the Court, 
where it appoints a receiver, to remove any person in whose possession 
or custody any property of the insolvent is from the possession or cus¬ 
tody thereof, provided of course that the insolvent had a right to re¬ 
move him”. The High Couit of Calcutta, dissenting from the Allaha¬ 
bad High Court, held that it had no such power and that questions of 
title to property should be decided in a separate suit (a). In the Calcutta 
case also the transaction was impeached as bemmi. As to sec. 18 (3) of the 
Provincial Insolvency Act, 1907, the Court said that the clause was not 
intended to authorise the removal of any person whom the insolvent 
lumself could not remove without the aid of legal proceedings. The 
clause, it was said, was intended to cover the removal of an agent or 
gomcshta subject to the terms of his appointment, or the removal of a 
tenant subject to the conditions of his lease, but not the removal of a 
person in possession claiming adversely to the insolvent. To put an 
end to this conflict the legislature introduced sec 4 while enacting the 
Provincial Insolvency Act, 1920. In so doing it adopted the view of 
the Allahabad Court in preference to that of the Calcutta Court. Sec. 4 
is in almost the same terms as sec- 7 of the Presidency-to^vns Insolvency 
Act as it stood before its amendment. The word “title”, width 
not occur in sec. 7 of the Presidency-toivns Insolvency Act, is used in 
sec. 4 of the Provincial Insolrency Act, to give prominence to the Alla^ 
hahad view that a Provincial Insolvency Court has tho power to decide 
questions of title between the Receiver and third persons (b). 
Sec, 4 gives the Court, subject to the provisions of the Act, full 
powers to decide all questions whether of title or priority of any nature 
whatsoever which may arise in a case of insolvency, or which the Court 


(а) Nilmoni Cftou^hun v. 

ran Chotrdhri (1918) 22 C.WA- 
502, 40 I. C. 377; Joy Chandra Oat 
V. Mahomed Amir (1918) S2 
C.WJf. 702, 44 I.C. 143. 

(б) Seo Fool Kumari Dati r. Khwod 


Chandra Dat Ovpta (1927) 31 
CWN. 502, 604-505, 103 I.C. 
1J5, (’27) A. C- 474, Oamodar 
Chaubt d' Co. V. Madan Malvnd 
(1917) A.P. 7. 223. I.C. 330. 
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may deem it expedient or necessary to decide for the purpose of doing 
complete justice or making a complete distribution of the property, 
(c). It comprises adjudication of these questions which arise in bank- 
ruptcj' and not outside bankruptcy; in other words, it covers ques¬ 
tions such as disputes between the debtor's estate represented by the 
receiver on one hand, and the claims of one or all of his creditors on tho 
other and other questions of priority of title limited however to matters 
not otlienviso specifically provided for in tho Act {d). Tlio pro^•^sion3 
of tho section are very wide and they confer on the Insolvency Court 
full powers to deal with all questions of title as between tho Official 
Receiver or Official Assignee and a atrangcr, with reference to property 
which is claimed on one hand os being the insolvent's and on tho other 
hand tho stranger’s property («), or between a purchaser from tho 
insolvent and a purchaser of tho same property in a sale by the Official 
Receiver (/), or beta eon an auction purchaser and tho alleged trans¬ 
feree of property* in dispute from tho insolvent {g). 

Tlio expression “subject to tho provisions of tho Act” in sec. 4 
rested tho power conferred by the section only to tlxis extent that it may 
not bo exercised in any such manner as would be in conflict with any 
provision in tho Act (A). The words “subject to tho provisions of this 
Act” mean “excluding questions provided for by tho provisions of tho 
Act”; therefore prima facie tho section should bo taken to have no 
application to cases coming under sec. 63 of tho Act (t). Sec. 63 is 
however not exhaustive and applications can bo made under sec. 4 whero 


tho creditor asserts that tho transaction which ho wishes to set aside is 
a sham and a nominal one. It is therefore no impediment to the recep¬ 
tion of an application by tho Courts under sec. 4 of the Act that tho 
alienation in question was more than two years before tho insolvency 
(j). The section is controlled by sec. 63 only in respect of transfers 
mode by the insolvent. Wlicre however a transaction entered into by 
the insolvent is alleged to be benami, that tho title has not passed from 


^c) Abdul Heuan Khan v. li. Uajbtr 
Prasad I.L.R. 6 Luck. 614, (’3l) 
A.O. J24. 131 IC. 433. 
id) Kantilal Baptihhai v. Rajnikfint 
Baitubhai I.L.R. 1942 Bom. 175 
(’42) A.B. 169. 44 Bom.L. R. 132, 
201 l.C. 188. 

(e) Radha Krishna v. Ogidal Receicer 
I.L.R. 69 Cal. 1135. 36 C.W.N. 492. 
(’32) A.C. 642. See 'also; Oulal 
Chand v. Lachkuman Sah (’65) 
A.-p. 413. 

(9) ' 


(A) Uadha Knskna Thakur v. Official 
ileceiW I.L.R. S9 Cal. 1135. (’32) 
A.C. 642. 36 C.W.N. 492. 139 I.C. 
323. 

Alagiri iSM&&a iJaik v. Ogidal Re- 
ceiver, Tinnevtlly, I.L.R. 64 Afad- 
ras 989, (’31) A.M. 745 132 I.C. 641. 
Chinnaturai Muthiriyan v. Official 
Receiver, Trichinopoly, (’43) A.JI. 
252. 1943 M.W.N. 100, 209 I.C. 
390. Also : Radhn Krishna v. Official 
Receiver 36 C.W.N. 492. I.L.R. 59 
Cal. 1135. (’32) A.C. 642. 139 T.C. 
323. Vinayak Shamrao v. Moreshwar 
Ranedi I.L.R. 1944 Nag. 342 (’44) 
A.N. 44. 
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the insolvent to third jjersorw and the property h still projicrty of the 
insolvent, there is no renl transfer at all uithin the meaning of sec. 53 
and the Court has the pow*cr to annul the tinnsaction (i-). 

Under sec. 4 the Insoh-ency Court has jurisdiction to decide 
tions of title affecting strangers m case.s Mhieh are not governed by 
sec. 53. Nominal ami fictitioiis transfers do not fall under see. 53. 
Such tranafens are void at inception and are not voidable. Wliere there¬ 
fore the receiver alleges that certain transfers made by the insolvent 
beyond tvo j'ears prior to the date of tho insolvency petition are nominal 
and fictitious, the Insolvency Court has jurisdiction under sec. 4 to 
decide whether tho transactions were nominal and fictitious (1). 

Wliere an alienation by an insolvent is declared void under sec. 4 
on the ground of fraud, a subsequent transfer made by the alienee also 
is void and cannot stand (w). Remedy in respect of transfer from 
the transferee of an insolvent, can only be obtained from the Insolvency 
Court in o-xerciso of the jurisdiction under geo. 53 or sec. 54 (n). 
\Vhere property baa been transferred by the transferee of the insolvent 
to a third party and the receiver is aware of tho transfer the dispute is 
really between tho leceiver on the one hand and the subsequent transferee 
on tho other, and not between the receiver and the first transferee who 
has no longer got any interest in the property left. In order to start a 
proceeding under seb. 4, the application should therefore be made by 
the receiver against the person who is now claiming title to tho pro¬ 
perty and an adjudication by the Court on such dispute would be final 
and would bat a second suit and would be binding on the parties to the 
proceeding. But if the receiver chooses to proceed under sec. 4 against 
the first transferee who has no interest left in the property and obtains 
an order against him citlier exparie or after contest, he cannot use 
that order as a final application of the matter m dispute as against the 


real claimant of the title (o). 

The words, “of any nature whatever”, were construed by the 
Allahabad High Court and also by an earlier decision of the Bombay 
High Court as ejusdem getieris to the first expression that is, ques¬ 
tions of title or prionty (p), but, the Bombay High Court in later 


'k) Bisesu-ar Chaudhurt v. Kanhai 
Singh I.L.K. 11 Pat. 9, (’32) A.P. 
129. 1361.C 299. 

7) Padamsi Premchand v. Laxnmn 
Vishnu Deshpande I. It*" 

Bom. 129. 51 Bom. L.B. 28 (-49) 
A.B. 129 (F.B.). 

m) Detndas v. Manohar Lai ( 30 An 
323. 174 I.C 697. See bIw. Dit 
Ram Mai x.Hans Raj I.L R- 
349, (’.34) A L 101. 148 I.C. 101.i. 


(o) 

rC. 684. 

(p) Bidhaen V. Asharfial I.L.B. I<J3S 

AH. 50. (’38) A.A. 28. 172 I.C. 997. 
Govikabai MaladfV Vlwpsi 

Purshottnml.'LP.. 59 Bom. 1(>1. 
36 Bom. L.R. 1236- (’55)A.B 

J54 I.C. 566 
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decisions ( 5 ) took tho contrary view* tliat the woixls are incompatible Para. 6 S 
with the ejusdem generis rule of interpretation and that sec. 4 (1) must 
bo taken to give tho Court power, subject to the provisions of the Act 
to decide all questions which may arise in any case of insolvency coming 
within tlie cognizance of the Court or which the Court ma}- deem it 
expedient or necossarj* to decide for tho purpose of doing complete justice 
or making a complete distribution of property in any such case. 

The mere fact that the title relied upon b^* the objector is created 
prior to the enactment of sec. 4 is no bar to the decision of the matter in 
controversy. In the proceedings before the Insolvency Court the pro¬ 
visions of sec. 4 are mcie alternatives in the procedure and as such are 
retrospective (r). 

See. 4 gives at any rate concurrent jurisdiction to the Insolvency 
Court, with tho ordinary tribunals to try questions of title which might 
■ arise between the Official Receiver and tho assignee from the insolvent. 

Whether the Insolvency Court would elect to try the question of title 
or relegate the parties to tho ordinary tribunals is a matter for that Court 
to decide according to the circumstances of the case (s). Soo. 4 
only empowers the Insolvency Court for the sake of convenience to 
decide any questions of title, priority etc., which arise in the course 
of the insolvency proceedings. It is open to the Insolvency Court to 
try such questions or leave them to be decided by an ordinary Civil 
Court if it chooses to do so {1). Some little care is necessary in 
disposing of all matters in insolvency which have the effect of deciding 
the title alleged to reside in tliird parties so as to defeat such title and 
bring tlie property within the estate of the insolvent. Only in I’cry 
simple cases should title suits be in effect disposed of on motion and that 
normally where there is any real difficulty or dispute where either an 
Official Receiver or a creditor is challenging the apparent title of a 
stranger so as to bring tho property within the estate of the insolvent. 

The proper course ^viU bo to refer the parties to a suit («). 


(5) Dattatru’ja Chandrayya v. K. L. 
Bau-acheknr I.L.R. 19t0 Boirf. 187 
I.C. r>08. (’40) A.B. 61. 41 Bom. 
1. R. 1258. Kantilnl BapubJiai v. 
Rnjainkant I.L.R. 1942 Bom. 176, 
201 I.C. 188. (’42) A.B. 1G9 44 
Bom. L.R. 132. 

(>•) Jtomnrlaii Smyb v. Hari (’32) A.K. 
109. 139 I.C. 288. 

(«) Bum Ditta v. O^ieial Receiver, 
Lahore, I L.R. 16 Lali. 294. (’34) 
A L .lO". 147 I.C. 1026. 


{t) BasJiarat Ali Shah v. Ram Rattan 
{Pfficiul Receiver) I.L.R. 1938 Lah. 
439. (’38) A.L. 73. 181 I.C. 301. 
See also: Oirija Kiiinari v. Kiran- 
ehandm I.L.R. 26 Pat. 253 (’47) 
A.P. 471. 

(ii) Rama v Dhekal I.L.R. 1939 Xas. 
484. (*38) A.X. 247. 175 I.C 536. 
See also: Radha Kriehaa v. 
Official Receiver Roy I.LR. 59 
Cal 1133.(’32) A.C.C42. 30C.W.N. 
492 139 I.C. 323. 
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decisions under sec. 4 of the Provincial Insolvency Act, 1920 . 

64. Exclusive jurisdiction under Prov. I. A.—It has been held 
in a series of cases that the Insolvency Court alone has jurisdiction to 
adjudicate on the validity or otherwise of transfers falling ^vithin secs 53 
and 54 of the Provincial Insolvency Act, and that the ordinary tribunals 
have no jurisdiction to entertain suits to set aside such transfers (v). 
Sec. 53 relates to voluntary transfers and sec. 54 to transfers by way of 
fraudulent preference. See p. 55 above, “Exclusive jurisdiction”. 


65.. Suits by third persons to recover property attached by Receiv- 
—It has been held by the High Court of Allahabad that a person who 
is aggrieved by any act or decision of the Receiver has two courses open 
to him He may appeal from the decision of the Receiver under sec. 68 
of the Provincial Insolvency Act, or he may, if he pleases, treat the 
Receiver as a trespasser and bring a suit m the ordinary tribunal. He 
is not bound to appeal to the Insolvency Court. Nor is leave of that Court 
necessary as a condition precedent for bringing the suit. Thus if property 
claimed by a third person is attached by the Receiver as belonging to the 
insolvent, such person may appeal to the Insolvency Court, and apply for 
a declaration of his title and for possession, or be may file a suit for that 
purpose (w). If, however, he electa to appeal to the Insolvency Court, 
and the case is decided, the decision will operate as res judicata under 
sec. 4 (2) of the Act, and will bar a subsequent suit in respect of the same 
matter («). If the Insolvency Court decides against him, his only remedy 


is by way of appeal xmder sec. 75 of the Act, but if it refuses to adjudicate 
upon his claim, there being then no decision, he may file a suit in a civil 
Court (y). It has also been held that where property at tached by the 
(«) Official Ecctwer v. PalantsvKtmi i (x) Maharana Kunwar v. E. V. David 


Chetti (1925) 48 Mad. 750, 757. 88 
I.C. 934 (’25) A M. J051. [Prov. 
I.A., sec. 53]; Shahzada Begam v. 
Gohitl Chand (1927) 2 Luck. 651, 
. 105 I.C. 50. C27) A O. 357 fProv. 
I.A. *!ec. 63], Kaniz Fatima v. 
Narain Singh (1927) 49 All. 71, 
98 I.C. 1001, (’27) A.A. 6G [Prov. 
I.A., sec. 63]; Mariappa ptllai v. 
Rarwin ChetUyar (1919) 42 Mad, 
322, 52 I.C. 519 [Prov. I_A. 1907, 
sec. 36], sea also Shilri Prasad v. 
Azi£ All (1922) 44 All. 71, 72. 63 


(1924) 46 All. 16, 21, 77 I. 0. 67, 
(’24) A. A. 40. Basra Begam v. 
Babii Shea Narain (’23) A. A. 293, 
71 I. C. 983; Raj Rani v. Jatoahtr 
Lnl (1928) 26 All. L. J. 93, 108 
I.C. 162, (’28) A. A. 159; 5Ai6 
Narain v. Lachmi Narain (1929) 
119 I. C. 733. (’29) A. L. 761. 
Lalji V. Bansidhar (^1933)^ HT I.C. 


See aUo Pita Ram v- Jujltar Singh 
(1917) 39 All. 626, 43 I.C. 573, and 
Irshad Husain v. Qopi Nath (1019) 
41 All. 378. 49 I. C. 590, both cosefl 
under sec. 22 of Prov. I. A., 1607. 
(a) Dtorao v. VttAoi (’25} A. N. 363. 87 
I. C. 1000. 
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Receiver is claimed by two rival claimants, and the Insolvency Court 
decides that the property does not belong to the insolvent, and also decides 
incidentally that it belongs to one of the two claimants, the decision does 
not operate as res judicata as between the claimants {z). All the above 
decisions are in accordance with the English law. 

66. Fictitious transfers and transfers fraudulent within sec. 53 
of the Transfer of Property Act, 1882.—Sec. 53 of the Provincial In¬ 
solvency Act provides that a transfer of property not being a transfer 
in favour of a purcJiOser or incumbrancer in good faith and for valuable 
consideration shall, if the transferor is adjudged insolvent within two years 
after the date of the transfer, be voidable as against the Receiver. 

It has been held bj’ the High Courts of Allahabad, Madras and Cal* 
-cutta that the Insolvencj’ Court has the power to decide whether a transfer 
of property made by the insolvent even though more than two years 
before his maolveney was fictitious. It has also been held that the 
Insolvency Court has the power to decide whether a transfer made by the 
insolvent even though more than two years before his insolvency is 
voidable as h^ing fraudulent within the meaning of sec. 53 of the Transfer of 
Property Act, 1882 {a). It is submitted as to the former class of transfers 
' that the question as to their validity should be left to be decided by 
the ordinary tribimala, unless the parties consent to the question being 
decided by the Insolvency Court (6). As to the latter class of transfers, 
see para. 62 C above. 

67. Hindu sons,—The High Court of Madras has held that the Insol¬ 
vency Court has the power in the insolvency of a Hindu father to try, on 
the application of the Receiver, tlie question whether the son’s interest in 


(*) Hukumat Rat v. Padam Narain 
(1917) 39 All. 363, 3S I. C. 151. 
(o) Haji Anvar Khan v. Moftammad 
Khan (1929) 61 AU. 550, 113 I.C. 
819; Shikrt Prasad v. Azxz Ah 
(1922) 44 All. 71. 63 I.C. 601. 
(’22) A. A. 196; Hart Chand Rai 
V. Molt Ram (1026) 48 All. 414, 
94 I.C, 429, (’26) A. A. 470; 
Chitlammal v. Ponmiswami Xaieler 
(1920) 40 Mad. 762. 02 I. C. 573, 
(’26) A. M. 363 ; Pool Kumari Das* 
V. Khirod Chandra Das Oupta 
(1927) 31 C. W. N. 502. 102 I. C. 
115, (’27) A. C. 474. Raoji Bapuji 
V, K. Jj. Bavachekar (1036) 37 
Bom. L. n. 478, 167 I.C. 680, (’35) 
A. B. 310; Badha Krishna v. O. 
R. (1932) 69 Cal. 1135, 36 C.Wjf. 
492, 139 I.C. 323. (’32) A.C. 642; 
Muthiriyan v. 0. R. (1943) 1 M.L-T. 
125. 209 I. C. 390 (’43) A. M. 232; 


Ml. Ltlavati v. Moti Ram (1039) 
• 182 I. C. 047, (’39) A. A. 

431; Bueavar v. Kanhai Singh 
(1032) 11 Pat. 0, 136 I. C. 209. 
(■32) A, P. 129; Ml. Sanjirat v. 
Ratnckandar Gupla (’33) A.L. 197; 
O. R. Ellore v. 

h. J. 397, (’33) A.M. 527, Oirja 
Kumari v. Kiran Chandra (1947) 
A. P, 471. I.L.B. 26 Pat. 253. 
(5) Seo Fool Kumari Dost v. Khirod 
ChandraDaaOuptci(l921)3l C.IV.N. 
502. 102 I. C. 115, (’27) A.C. 674; 
Amgad Ati v. Nand Lai Tandon 
(1930) 123 I. C. 217. (’30) A. O. 
314; Abul Hasan v. Rajbir Prasad 
(1031) 131 I. C. 433, (’31) A. O. 
124; Radha Krishna v. OJlciat 
Rtetitxr (1932) 59 CJal. 1135, 

139 I. C. 323. (’32) A- C. 642; 
Bhag Mol v. Lala Kishen Lai (*37) 
A. L. 441. 
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joint family property is liable to bo sold for the benefit of the father’s 
creditors, oven if the eon docs not consent to tho question being tried 
by tJjat Court (c). It is truo that tho Insolvency Court has that power, 
but, it is submitted, it should refuse to exercise it in cases of this kind 
and leave tho question to bo decided by tho ordinary tribunals. The 
Insolvency Court has however no jurisdiction to detennino the liability 
of grandsons under tho Hindu law to discharge tho debts created by the 
grandfather, when tho person adjudicated insolvent is not their grand¬ 
father but their father only (d). 

^ a case decided by tho Ju^cial Commissioner’s Court at Nagpur 
(e) a question arose whether tho remedy of tho receiver to annul a sale 
affected by the sons of tho insolvent members of a Hindu joint 'family 
lay only in tho Insolvency Court under see. 63 of the Act. It was held 
that by reason of the father’s power of disposition vesting in the receiver, 
the latter was entitled to seize the son’s share and also to ask further 
annulment of the sale of the son’s share and that the Insolvency Court 
was tho only proper forum to decide the question of title in the proceed¬ 
ings for annulment for making a complete distribution of the insolvent’s 
property. It is submitted that the Nagpur view unnecessarfiy insists 
on excluding the jurisdiction of the ordinary tribunals. 


It may be noted that by reason of the insolvency of the Hindu 
father the shares of the sons do not vest in the Official Eeceiver. What 
vests in the receiver is the right of the fathers to sell the sons’ share for 
the discharge of such debts as would be binding against the sons. Con¬ 
sequently an ordinary tribunal is competent to deal with a suit against 
the individual son without the leave of the Insolvency Court and without 
impleading the father. If a decree is obtained against the son, it is not 
open to the receiver to challenge it in proceedings under sec. 4 on the 
ground that no leave of the Insolvency Court was obtained for the institu¬ 
tion of the suit (/). 


68, Purchaser from Beceiver.—^In cases which arose under the 
Provincial Insolvency Act, 1907, the High Court of Madras held that where 
property is sold by the Receiver as belonging to the insolvent, and the 


(c) 


See Jtam(uom<iyajullu v. O^cial 
Seceiver (’26) A. M. 360,921C. 249. 
See also VenXatram v. Chotlier 
(1928) 51 Mad. 567, 109 1. C. 6l6. 
(’28) A.M. 531, and para. 68 below. 
2^acktmulhu v, Jlamaital (1933) 
147 I. C. 494, (’33) A.M. 476, where 
Walsh, J., has indicated tho con- 
flict of views of that Court m the 
matter. 


I (d) 
{<!) 
(/) 


Bmmohan v. Mdhabeer I.L.R. 63 
Cal. 194, 40 C. W. S08. 1661.C. 
781. 


Htralal v. Fallehchand (’34) A.IT. 
271. 15 IC. 1026. 


^agaportAa row 
I.M.L.J. 177. 
A.M. 360. 


Suiiarow 1942 
I.C. 17 (’42) 
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purchaser whOe attempting to take possesaon is obstructed by a third Paia. 68 
person who claims to be in possession as owner, the Insolvency Court 
has no power to order possession to be given to the purchaser, the ground 
of the decision being that the Court had no power under that Act to 
decide questions of title with respect to property claimed by third persons 
(g). In a case under the Provincial Insolvency Act, 1920, the same H^h 
Court held that the new sec. 4 gave power to the Insolvency Court to 
decide questions of title and that the Court had power imder secs. 4 and 
66, on the application of the Receiver or even of the purchaser, to direct 
the third party to deliver possession to the purchaser (A). The same 
High Court, however, held that although the Receiver, on the insolvency 
of a Hindu father, can sell the whole joint family property including the 
son’s share therein, the purchaser from the Receiver is not entitled 
to apply under sec. 4 for delivery of possession of the whole property 
including the eon’s share, and that his only remedy is by way of suit; 
but the Receiver or the purchaser is entitled, in so far as the insolvent’s 
share ia concerned, to joint possession of the property on an application 
under that section (i). The correctness of this view was considered in 
a later case by a Full Bench of the same High Court which approved of the 
,view expressed in Bamnsioami Choklner v. Mama^wami Ayangar (A). 

It overruled Venkalram v, CAe/fiur (») and held that secs. 4, 5 and 66 of 
the Provincial Insolvency Act were very widely worded and that they 
empowered the Court to give possession to the purchaser of property 
sold in insolvency proceedings at the instance of the Official Receiver (j). 


The Lahore High Court has held that in the case of a minor ille¬ 
gally adjudicated insolvent, the Insolvency Court can, under sec. 4, 
direct the purchaser of the minor’s property from the Official Receiver 
to restore it to the minor, as it had been seized under an illegal order. 
It was pointed oUt that sec. 4 did not prescribe a stage upto which the 
Court was competent to act under that section. Although, as a matter 
of practice and convenience, the Insolvency Court should not take action 
under sec. 4 after the property has been sold, in exceptional cases where 


ig) Naraiinhaya v. Vetraraghavulu 
(1918) 41 Mad. 440, 43 I.C. 625. 

(A) Bamasicami Cheiliar v. Samaswami 
Iyengar (1922) 45 Mad. 434, 65 
I.C. 394, (’22) A. M. 147wheretho 
purchaser was held cQtitled to 
apply under sec. 6t> (3){ Dvarha 
I'rasad v. Mt. Sunder (1935) All. 
I,.J. 484; 155 I.C. 1037; (’35) KA. 
54G. Kaliappa v. Ramaawami Chet~ 
tiar (1936 71 M.L-J. 056, 166 
I. C. 69, (’36) A.5I. 955; Daulat 
Chand V. Jugal Kiehore (1931) 


130 I. C. 333, (’31) A. L. 3; Moti 
Ram V. Official ilecrti'cr (1935) 
153 I. C. 997, (’34) A. L. 936. 
Randu v. Woman Ka.»fiinM/t Dhnr* 
vMdhilari 1941 Kag. 757. 

(’40) A. N. 233, 190. I.C. 455. 
(») VtnMram v. Chokhier (1928) 51 
Mad. 667, 109 I. C. 516 (’23) A.M. 
531 (Owrruled, see (j) below). 
Seo footnote (k) post, 

(j) Vandorguial Aeht v. S. I. Corpor¬ 
ation (1945) Mad. 10, (’44) AJII. 
481 (f'.B.). 
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ifc is the Court’s plain duty to do justice between the parties, an action 
under sec. 4 for restoration would bo covered by the wide provisions 
of that section (fc). 

A decision under sec. 4 is final and conclusive between the parties 
and operates as res judicata. A mere direction by the Insolvency Court 
that another proceeding might be taken for having the priority more 
adequately considered and decided is of no avail in considering the plea 
of res judicata (i). 


68A. Suggestion for amending Provincial Insolvency Act, sec. 4.— 
It is indeed difficult to understand why the Legislature, while amending 
sec. 7 of the Presidency-towns Insolvency Act, did not amend at the 
same time sec. 4 of the Provincial Insolvency Act. Sec. 7 was amended 
on the recommendation of the Civil Justice Committee. Referring to 
the decisions of the l\fadras High Court under the Presidency-towns 
Inaolevncj' Act, the Committee said (tn): “IVe think ifc anomalous, how¬ 
ever, that this view should be taken by one Court alone; and if, now 
that the Provincial Insolvency Act, sec. 4, contains the same provisions 
in substance as are contained in seo. 7 fof the Presidency-towns Insol¬ 
vency Act], this practice is to spread, it will produce the most serious 
disadvantages, and much dislocation of our legal system”. There is 
no doubt that the Provincial Insolvency Courts have in some cases 
gone too far, and assumed jurisdiction in cases where they ooght to 
.have declined ifc. Ifc would be desirable, if ihe Provincial Insolvency 
Act is to remain as a separate Act on the statute book, to bring sec. 4 
of that Act into line with sec. 7 of the Presidency-towns Insolvency Act. 


69. Kes judicata [sec. 4 (2)].—Subject to the right of appeal under 
sec. 76 of the Provincial Insolvency Act, every decision under sec. 4 of 
that Act is final and binding for all purposes as between, on the one hand 
the debtor and the debtor’s estate and on the other hand, all claimants 
against Him or it and all persons claiming through or tmder them or any 
of them. See para. 65 above, “Suits by third persons to recover pro¬ 
perty attached by Receiver”. 


ik) Piara Lai v. Amir Chand (1936) 

162 r.C. 481, (’36} A.L. 376. 

Sir D. Mulla considered that Fen- 
katram v. Chokhier was nghtly 
decided, and commented “once the 
property is sold, the sale proceeds 
have to be distributed among^ 
the creditors, and it cannot be (I) 
eaid that the question whether the 
purchaser Is entitled to possession 
IS one which it is e*p«iiont or (m) 
necessary to decide * for the pur¬ 


pose of making a complete distri¬ 
bution of property ’ under see. 4. 
Compare Ee Arnold (1891) 66 h, T. 
121, where the Bankruptcy Court 
declin^ to exercise jurisdiction 
under somewhat eimilar circum¬ 
stances. ^ ^ 


1954-25, at p. 245. 
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The Summary Enquiry under sec. 4 of the Act as to whether a 
debtor is endowed to present a petition, has nothing to do with sec. 4 
of the Act, which section only comes into play after adjudication in 
disputes between the debtor’s estate represented by a Receiver and the 
claims of one or all of his creditors. Consequently, a finding in an en¬ 
quiry under sec. 4 that a ceHain debt is fictitious is not final and does 
not operate as res judicata under sec. 4 (»). Where an official Recei¬ 
ver has allowed an order to be passed against liim exparte and has 
applied unsuccessfully to have that order set aside or reviewed and fails 
to avail himself of lus remedy by way of appeal or revision, he should 
not bo permitted to make use of the provisions of sec. 4 to reagitate a 
question which has been finally decided against him. The language 
of sec. 4 though wide and comprehensive is not comprehensive enough 
to cover the case of a dispute between the Official Receiver as represent¬ 
ing the insolvent judgment debtor’s estate and a person who has no 
connection whatsoever with the insolvency, sueli as an auction pur¬ 
chaser in execution, where the subject matter of that dispute is an order 
passed by an ordinary Court under O. 21, r. 03, C.P.C., where the jims- 
diction of the Court cannot be questioned (o). A decision under sec. 4 
to operate as res judicaia must be a final decision on the merits : a dis. 
missal of a claim petition for default is not such a final decision (p). 


70. Power of Court to sell disputed Interest [sec. 4 (3)].—Where 
the Court does not deem it e.xpedient or necessary to decide any ques¬ 
tion of the nature referred to in sec. 4 (1) of the Provinciol Insolvency 
Act, but has reason to believe that the debtor has a saleable interest 
in any property, the Court may without further inquiry sell such interest 
in such manner and subject to such conditions as it may think fit. The 
question of title between the person claiming the property and the 
purchaser from the Court should then be determined in a suit in a civil 
Court (j). 

70A. Procedure under Proviocial Insolvency Act, sec. 4.—A 
Court exercising jurisdiction under sec. 4 of the Provincial Insolvency 
Act should follow the procedure of a civil Court m a civil suit. It should 


(«) Sadhu Ram v. Kishori Lai I. L. R. 
(1038) Lah. 635, 177 1. C. 217, 
(’38) A. L. 148, 490; Kalm Singh v. 
Sarb Krtshan (1939) 183 1. C. 
63, (’39) A. L. 87. Ouhbehand v, 
Lacchuman Sah (’65) A. P. 413. 

(o) Bateku Mallilarjanrao v. O^ffieial 
Rectivfr, Kistna (1942) Mad. 691, 
201 I.C. 693. (’42) A.M. 423. 


(p) Rappamma v. Official Receiver 
(1942) 2 M.L.J. 778, 207 I.C. 

386, (*43) A3r. 230. 

(g) Monomohan Roy v. Bhupal Chan- 
dm (1934) 58 C.L.J. 118, 149 
.I.a 677, (’34) A.C. 122; Gobardhan 
Chandra v. Kanai Lai (’38) A.C. 
373. 
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Para. 70-A require the Receiver and the party in possession to state their respective 
cases in writing, and should frame issues, and should give the party 
an opportunity of producing evidence as in a regular suit (r). The 
Lahore High Court has held that it is not necessary that proceedings 
under sec. 4 should, in order that they may be valid, be initiated by a 
plaint or regular application, and it is open to the Court to take 
proceedings 5Wo motu (s). There should be sworn testimony and the 
same care should be used with regard to the admission and rejection of 
documentary evidence as in a suit (i), “It has been held by the Calcutta 
High Court that where the Insolvency Court is called upon to exercise 
jurisdiction under sec. 4 for declaring a transaction as fictitious, it 
should be for the Receiver to move the Court in that behalf and that 


even with the permission of the Court, a creditor should not he allowed 
to do so in his own name. In certain Madras cases {Narayanamma 
V. Vtnhatasomayajulu (1935) 67 M.LJ. 616, 153 I.C. 624, (’35)A,M.46; 
Vasudeva Sastri v. Annapumamma Garu {'35) A.M. 809) the view was 
expressed that 8ub*sec. (2) of sec. 28 of the Act was wide enough to 
include proceedings under sec. 4 and a creditor with permission, might 
move the Court to exercfee its jurisdiction mider sec. 4. It is submitted 
that that view is not correct. The provisions of sub-sec. (2) of sec. 28 
do not create any right of suit, which does not otherwise exist. They 
merely operate as a bar to the rights of creditors in respect of remedies 
which can be removed only by the permission of the Court. But the 
permission operating as an exception to the bar created by the sub-section 
cannot give the creditor any right which he has not apart from the sub¬ 
section. That aspect of the question does not seem to have been pro¬ 
perly considered in tlio Madras cai^es («). The proper procedure 
for a creditor wishing to initiate proceedings imder see. 4 is to apply to 
the Insolvency Court to direct tlie Receiver to institute proceedings 
under sec. 4. The Court may then paso a conditional order, if neces¬ 
sary, that the Receiver may toko proceedings only if the creditor apply¬ 
ing puts the Receiver in possession of funds and properly indemnifies 
him against the costs of the action (v). Where no permission is sought 
and obtained by a creditor from tbo Insolvency Court to institute pro¬ 
ceedings under sec. 4 the entertainment of an application by the Court 
from a creditor would be improper. Tlio contrary view taken by the 


(r) Dansidhar v. Kharoffjtf (1015) 

All. 65, 20 I.C. 026; (Ihani JXwAom- 
trutd V. Dina Nath Puri (28) A.l<. 
656.108 I.C. 602. Abid AH v. Ktdar 
Nath (1032) !42IC.826,('33)A.0. 
83. 

(t) muJ^rnlhi^t.Arv.ifohanLattlW) 

HOI. C. 012. (’33) AX- "W. 


(0 Shilri PrruaJ v. Aziz Ah (1022) 44 
All. 71, 73. 03 I. C. 601, (’22) AA. 
lOO.irtcAAi V. Padri ParthaJ 166 
I.C. 278. (’34) AX, JOOO, 

<u) Mt. noribia Dibi v. Mathura Prorad 
(’41)A. C. 208. 

(p> Santori Dtbi v. Coaprrattn Urban 
Dank (’42) A.C. 584. 
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l»Iadras Hig^ Court {w) is, it is submitted, not correct. That view was 
perhaps dictated by the peculiar facts of the case necessitating the 
presumption that the Court had impliedly granted the permission. The 
procedure laid down by the Calcutta High Court is the proper one ( 2 :). 

70B. Limitation.—Sec. 4 is merely declaratory of the jurisdiction 
of the Insolvency Court and does not in any way alter or amend the 
law nor deprive the party of its rights. Hence when an application for 
recovery of mesne profits is made under sec. 4 by the receiver, the Court 
is bound to cdnsider all the defences (including the defence of limitation) 
that are open to the party against whom the application is made. Any 
defences that could be put forward by the party in a suit would be equally 
available to him in an application made by the receiver, although the 
Limitation Act does not apply to an application made by the receiver, 
since the defences under the Limitation Act would be open to the party 
if a suit were filed by the receiver that defence is equally available to 
him in the application by the receiver and it cannot therefore be held 
that the application by the receiver can never be barred by the Law 
of Limitation on the ground that there is no article of the Limitation 
Act applicable to an application by the Receiver under sec. 4 of the 
Act (y). 

A suit by a person claiming the property sold by the losolvenoy 
Court under sec. 4 (3) is not governed by Art. 13 of the Limitation Act, 
and will therefore not be barred if instituted more than one year after 
the order for sale was made because it is not essentially one to set aside 
the order of the Insolvency Court but merely for a declaration of the 
plaintiff’s title to the property. The Insolvency Court when passing 
on order under sec. 4(3) for the sale of the insolvent’s interest does not 
actually hold that the insolvent has a saleable interest in the property. 
The order is intended for the expeditious disposal of the assets (z). 
IVhere the Official Receiver asserts that the transaction by the insolvent 
which ho seeks to impeach in a petition under sec. 4 was sham and nomi¬ 
nal, the period of limitation for such petition would ordinarily bo that 
prescribed by Art. 120 of the Limitation Act for suits to set aside tron- 
sactions under seo. 63 of tlio Transfer of Property Act. An Insolvency 
Court ought not to entertain petition under see. 4 which if filed as a suit 
under ecc. 63 of the Transfer of Property Act would bo dismissed as time 


(tr) Xarayanamma v. VenLatototTwya- 
julu (’35) A.M. 46. 

(t) Aft. 0<in6<i B»6i V. Afat^ura Prosod 
(’41) A. C. 298: 5anXori Debt v. 
Co-operattvt Urban Dank (’42} 
A.C.684. 


(y) Saoji Bapubhai v. /C. L. Bava^ 
ehekar I.L.P. 1950 Bom. 678. 
52 Bom. LJA. 606 (’60) A, B. 399. 
(:) Abdul Majid v. AMut Ila'j (1933) 
36 621. 143 I.C. 475, (’33) 

A.C.263. 
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Paras. 
70B, 70C 


barred. There is a flifferoncc of opinion ns to the time from Tvhich 
limitation under Art. 120 would begin to nm (’26) A.M. 66. It has been 
held by the lladras High Court that where there arc a number of 
creditors of the insolvent, the OOlcial Receiver is entitled to take the date 
from which limitation for an application under sec. 4 begins to run to be 
tho date at w’hich tho last of the creditors becomes anaro of the nature 
of the transaction (a). 

70C. Contest between strangers.—Tho Courts of Bankruptcy 
in England and Insolvency in India have no jurisdiction to entertaiu 
personal claims between third parties or claims to property as between 
third parties, although the decision of such question might also decide 
which of such third parties should prove against the bankrupt’s estate (6). 
But w'hero both the contesting parties are entitled to prove, and the 
question is one of priority, the Insolvency Court has jurisdiction to 
try tho question. W^ere nn estate devolves bj* inheritance and there 
are creditors of the deceased and also creditors of tho heir who is insol- 
vent, the question of priority between the two sets of creditors has to 
be decided by the Court of Insolvency (c). Where a mortgagee, 
instead of Jceeping out of the insolvency proceedings of his mortgagor 
and realising his security by means of a’ suit or by other means, agreed 
to have the property sold by the Insolvency Court and purchased the 
same himself retaining his charge on the sale proceeds, the minor sons 
of the mortgagor were held entitled to depute the mortgage in Insol* 
vency under sec. 4 (d). It has been held that where property, subject 
to several mortgages has been sold by the receiver with the consent of 
the mortgagees and in the distribution of the sale proceeds disputes 
arise as to priority between mortgagees tho Insolvency Court has juris¬ 
diction under sec. 4 to decide the disputes. 


a) Muihirii/an v. Official 
^ (1943) 1 5I.L.J. 125. 2091. C. 386, 
(’43) A. M. 252. . ^ 

(,) Shanl-arlal v. Mohammad 

(-30) A. A. 552 (1930) 28 AU. L-T. 


989, 125 1. C. 28. 

(c) Daulat ckand v. Jugal Ktshon 
{’31) A. L. 3 (1031) 130 1C. 233. 
\d) Sardari v. Shivtaot {'30) Aly. 
98 (1930 121 I.C. 181. 
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2.—GENERAL POWERS OF COURTS AND PROCEDURE. 

A. Presidency-tovms Insolvency Act^ s. 90. 

71. General powerT ol Court (s. 90).—^“(0 ^ proceedings under 
this Act the Court shall have the like powers and follow the like proce¬ 
dure as it has and follows in the exercise of its ordinary original civil 
jurisdiction: 

Provided that nothing in this sub-section shall m any way limit the 
jurisdiction conferred on the Court under this Act. 

(2) Subject to the provisions of this Act and rules, the costs 
of and incidental to any proceedings in the Court shall be in the 
discretion of the Court. 

(3) The Court may at any time adjourn any proceedings before 
it upon such terms, if any, as it thinks fit to impose. 

(4) The Court may at any time amend any written process or pro¬ 
ceeding under this Act upon such terms, if any, as it thinks fit to impose 

(6) Where by tliis Act or by rules, the time for doing any act or 
thing is limited, the Court may extend the time either before or after 
the expiration thereof, upon such terms, if any as the Court thinks fit 
to impose. 

(6) Subject to rules, the Court may in any matter take the whole 

or any part of the evidence either viva voce or by inten-ogatories, or 
upon affidavit, or by commission. , 

(7) For the purpose of apjjroving a composition or .scheme by joint 
debtors the Court may, if it thinks fit, and on the report of the Official 
Assignee that it is expedient so to do, dispense with the public examina¬ 
tion of one of the joint debtors if he is unavoidably prevented 
from attending the examination by illness or absence abroad (e)., 
Rankin. C. J., however, ’said:—“I would like to say that, although 
there may be power under the Act to dispense Tvith the public 
examination of a debtor in a case where a composition is being 
proposed, it is a very strong thing to dispense with the public examina¬ 
tion. Tlie rules of this Court anticipate that public examination should 
bo held in all these cases. In my judgment a composition in the ab¬ 
sence of public examination, in a case where the debts are largo, is not 
consistent Avith an efficient administration of the Act”. 


Para. 71 


(<) Narai/an Singh v. Attar Stngh \ 
(IP33) 59 Cal. 143C. 141 1C. 840, 1 


(53) A.C. 129. 
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72. Transfer of proceedings.—Sec. 24 of the Code of Civil Proce¬ 
dure, 1908, provides that the High Court may transfer any proceeding 
pending before it for trial to a subordinate competent Court, and with¬ 
draw any proceeding pending in a subordinate Court and itself try and 
dispose of the same. The powers given to the Jnsolvency Court under 
sec. 90 of this Act are <mly such as are exercised by the Hig h Court in 
its ordinarj' origmal civil jurisdiction, and the power of transfer or with¬ 
drawal of proceedings from Courts subordinate to the High Court under 
sec. 24 of the Code is not one of such powers. Moreover, the jurisdic¬ 
tion conferred by the Pr^dency-towns Insolvency Act and that con¬ 
ferred by the Provincial Insolvency Act are distinct and the provisions 
of the two Acts diflfer in several important respects. The Insolvency 
Court, therefore, has no power under sec. 90 to transfer to itself an in¬ 
solvency proceeding pending in a District Court (/), nor has it any such 
power under sec. 5 (2) of the Provincial Insolvency Act (?). Further, 
the Insolvency Court has no power to transfer any insolvency proceed¬ 
ing pending before it to a District Court (k). But the High Court in 
its extraordinary jurisdiction on its appellate side has the power to 
transfer a proceeding from the District Court to itself for disposal. That 
power is derived from its powers of superintendence over all Courts 
subject to its appellate jurisdiction under the Letters Patent and under 
sec. 107 of the Government of India Act, and sec. 24 of the Code clothes 
the High Court with powers of transfer, which powers, unless taken away 
by express legislation must be presumed to continue (ij. 

73. Stay ot proceedings.—^Before the Presidency-towns Insolvency 
Act was amended by the Insolvency (Amendment) Act, 1930, it was 
held that the Insolvency Court had no power to stay insolvency proceed¬ 
ings pending in a District Court (j). Since the amendment it has such 
power; see new sec. 18A. 

74. Injunction.—Though the Court will not restrain a mortgagee 
or other secured creditor in the exercise of his legal remedies under sec. 
18 of the Act, it may, it seems, restrain him under 0. 39, r. 1, of the Code 


(f] Skaffinlal Maganial (1925) 49 

Bom. 788. 91 I.C. 100. (’25) A. B, 
643. Seo also Bt Jl/onrdlrc5a»wl 
(1023) 47 Bom. 275, 280. 75 I. C, 
61, r22) A. B. 390. 

(ff) Oomtr Ahmad BnW., In the 

of (1926) 4 Rang. 554, 100 I. C. 
265, (’27) A. R. 105. . 

(A) Srinitrua Att/angar v. OJficMl 
Aw'gnee (1915) 38 Had. 472. 21 
I.C. 77. 


(,•) fforlishtn Ul V. 

(1036) 17 Lah. 682. 160 I.C. 97-, 
(•36) A. L.. 60S. __ ^ 

(j) hi. A, Saseoon and Sone, v. 

Ooeta pehari Das (1927) si 
847. 103 I. C. 764. (’27) A. ^ 

Re h’aginlal Maganlat 

Botn. 788. 794. 01 I- 
A. D. 543; Sami Cha^ , itX' 
Darlaar d- Co. (JP29) 56 Cal. 71-, 
(•23) A. C. 702. 



PROCEDUBB 


76 


of Civil Procedure, 1908, if there are substantial grounds for impeaching 
his title (it). An adjudication order does not operate to vest the insol¬ 
vent’s immovable property situated in a foreign state in the Official 
Assignee or where there has been a Composition scheme approved of 
by the Court as the trustees of the Composition Scheme under the order 
approving the scheme. But the language of sec. 90 (I) is wide enough 
to confer on the Court the power of granting an inj’unction restraining 
proceedings in a foreign Court by creditors of an insolvent who is so 
adj'udicated in an Indian Court, and more so when the parties sought to 
be restrained carry on business within the Court’s jurisdiction even if 
they do not reside there and have assets within the jurisdiction which 
can be attached in case of any breach of the injunction. There is also 
nothing in principle which prevents the Court from restraining such 
proceedings (1). 

The Insolvency Court has power to retrain by injunction inter¬ 
ference with its own officer. Thus it may restrain a person from inter¬ 
fering with the Official Assignee or Beeeiver in carrying out his duties 
or wth the possession of the Official Assignee or Receiver: Ex parte 
Cochrane (1876) 20 Eq. 282; Helmore v. Smith (2) (1887) 35 Ch. D. 449. 

75. Section does not affect jurisdiction of the Court.—This sec¬ 
tion does not curtail the jurisdiction otherwise exercisable by the In¬ 
solvency Court (m). 

75A. Where special procedure Is prescribed.—See para. 77 below. 

75B. Cost of Enquiry.—Costs incurred by a creditor in an inquiry 
before the Official Assignee are not covered by sec. 90(2) of the Act 
and cannot be awarded by the Insolvency Court (n). 

B. Provincial Insolvency Act, s. 5. 

76, General powers of Court (s. 5).—(I) Subject to the provisions 
of the Provincial Insolvency Act, the Court, in regard to proceedings in 
insolvency, has the same powers and is required to foUow the same 
procedure as it has and follows in the exercise of original civil jurisdic¬ 
tion. 


(fc) Ex jjarte Bayly (1880) 15 Ch. D. 
223. 

(I) Jn re Sumermul Surana (1931) 
35 C.W.N. 606, 136 I.C. 141 (’32) 
A.C. 124; In re Sinjraj Sagarmal. 


(m) AMttl Kkader v. The Official Assig¬ 
nee of Madras (1917) 40 Mad. 810, 
36 I. C. 524; In the matter of L. W, 
Nasee (1929) 7 Bang. 201, 118 I.C. 
615, (’29) A. R. 229: Be Dinaram 
Somoni (1917) 27 C. W. N. 370, 
821. C. 76, (’23) A.C. 427. 

(n) Jn re Morarji Jairam Naranji 
34 Bom. L. R. 1175. (’32) A. B. 
669. 139 I.C. 687. 


Paras. 

74-76 


^0.:^ .liu. 


7C 


LECrUBK JI 


76^7 *2) Subject ns nlorrsnid. High Courts nnd Vhirict CotiHs, in regard 

» to proceedings under tho Provincial Insolvency Act in Courts subordi* 
nato to them, Iiavo the same power and arc roquiretl to follow tho same 
procedure ns thoj' have and follow in regard to civil suits. 

Poxetr of Correcting its own Errors, —An Insoivcno}' Court possesses 
tho same powers n.s tJjo Civil Courts im^*o to correct its omx errors coni' 
mitted inadvertently or by oversight (o). 

Poxcer to set aside an Expartt Order.^An Insolvency Court can 
always undo tho injustico likely to result from its erparie order when 
no innocent third person has acquired any right (p). 

Pojccr of i?ci’i'cje.—An Insolvency Court has power to review its 
own orders under sec. 5 (}) read iirfh O. 47 r. J of tho Civil Procedare 
Code (j). 


Pcncer to order PesKlution. —An Insolvency Court has jurisdiction 
to order restitution when its order is set aside on appeal or revision (r). 

Potcer to exercise Inherent Jurisdiction. —^An Insolvency Court 
possesses inherent powers of a Civil Court to moke necessary orders for 
tho ends of justice and to prevent the abuse of tlio powers of tho Court 
under sec. 161 of tho Civil Procedoro Code and the Court could add the 
omission at a later stage (s). 


77. Where special procedure Is prescribed by the Act.—Where 
the Act prescribes an express remedy, it is not open to a party to resort to 
the general provisions of the Code of Civil Procedure, 1903. The Pro¬ 
vincial Insolvency Act is a special law and in the absence of any specific 
provision to the contrary the Civil Procedure Code cannot limit or other¬ 
wise affect the provisions of the Insolvency Act (t). Thus a debtor 
whose adjudication has been annulled under sec. 43 (1) of the Act owing 
to his failure to appear at the hearing of his appb'cation for discharge, 
can apply only under sec. 10 (2) of the Act, and not under O. 9, r. 9, 


(o) Abdul Rahman v. Vtlayat Rutaain 
(1943) I.L.R. 23 Pot. 74. (’43) 
A. P. 142. 205 I.G. 670. 

(P) . 


1. C. 794. . _ 

(a) Radha Vallabh v. AuxhU Raja Ram 
r33)A. N. 39 141 IC. 48.iSa^a- 

narayana Rao v. Official Reem^, 
ir<«l Godavary I L.R. 1948 Mad. 
659 (’48) A. M. 233. 


(ri Ranna £al Sham Lai v. Abdullah 
XJaman (’33) A. A. 117, 1« I C- 
330 Sea also- RaJatiivelu v. Offik%al 
Receiver (’32) A. M. 66, (1931) 61 
M.L.J. 763. 135 I.C. 739 where 
th© Court executed its own orders 
directmg payment of mesne profits. 

(») Jaleel Sahib v. N. S. Snntvaaan 
I.L.R. 1951 Mad. 463. ( 51) A.M. 
605 

(0 TFali Mohamed v. Higan Lai I.L R. 
58 AiJ. 639. 161 I-C 311 (36) 
A. A. 80. 
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of tho Code (w). Conversely tlio general provision in section 25 of the 
Provincial Insolvency Act conferring discretion on the Insolvency Court 
to dismiss tho petition ‘for any other snflficiont cause’ cannot be taken 
to override the express provisions of law, especially on a question of 
procedure. Hence it has been held that where tho Court has no juris¬ 
diction to proceed under 0. 11, r. 21 of the Code, it cannot do so xmder 
the general provisions of sec. 25 of the Provincial Insolvency Act (v). 

78. Transfer of proceedings.—Tho High Court in the exercise of 
its original insolvency jurisdiction has no power under sec. 5 (2) of the 
Provincial Insolvency Act to transfer to itself an insolvency proceeding 
pending in a District Court (w), Tho High Court undoubtedly can trans¬ 
fer cases to be disposed of in the High Court imder its extraordinary 
jurisdiction («). See para. 72 above. 

79. Injunction restraining sale.—^After an insolvency petition has 
been presented, a Provincial Insolvency Court has the power, oven before 
adjudication, to rostrain a creditor by an injunction under 0. 39, r. 1, of 
the Code of Civil Procedure, 1903, from selling the debtor’s goods on 
which he claims a lien, \v'hcro the lien is denied by the other creditors (y). 
A fortiori it has the power to restrain a secured creditor from selling the 
goods after adjudication ( 2 ). 

79A. Application of 0. 21 of the Code of Civil Procedure, 1908.— 
The provisions of 0. 21 of the Code of Civil Procedure, 1003, relating 
to sales in execution -of decrees and to resistance to delivery of possession 
to the execution purchaser, do not apply to sales by the Receiver ■ see 
para. 690. 


(u) Veniujopalackanar v. Chunilal 
(1926) 49 Mad. 935, 937, 97 I. C. 
706, (’26) A. M. 912. 

(v) Premraj v. Nalhumal Jlupchand 
(1936) Nag. 142, 104 I.C. 740, 
(’36) A. N. 130. 

{ia) Owner Ahmad Bros., In the matter 
of (1926) 4 Rang. 654, 100 I.C. 265, 
(’27) A. B. 103; Ooculdoss Jumna- 
doss dr Co. V. Sadaaivier (1929) 
52 Mad. 67, (’28) A. M. 1091. 

(*) Uarkishon Lai v. Peoples Bank of 
Northern India I.L.R. 17 Lah. 
582 (’36) A. L. 608. 160 I.C. 972. 


(ff) Hajea Ally Mahomed v. Af. M. 
Bham (1928) C Bang. 352, Ill I.C. 
908, (’28) A. R. 241. 

(z) Livmi Industrial Bank, Ltd. v. 
Dinesh Chandra Roy (1928) 55 
Cal. 1053, 113 I.C. 105, (’28) A.C. 
609. See alao: Santiago v. Emperor 
I.L.R. 1937 Nag. 185 (’36) A. N. 
237, 166 I.C. 303 where it was 
held that tho Insolvency Court 
has jurisdiction to ^ issue such 
processes as prohibition and 
injunction to prevent alienation of 
his property by tho debtor. 
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Para. 80 


3.—COURTS TO BE AUXILIARY TO EACH OTHER. 

80. Courts to he auxiliary to each other [P.-t. L A., s. 126 ; Proy. 
I. A., s, 77].'—By soc. 126 of the Pre8idency*town9 Insolvency Act, 
it is enacted that all Courts having jurisdiction under this Act shall make 
such orders and do such things as may bo necessary to give effect to 
sec. 118 of the Bankruptcy Act, 1883, and to sec. 50 of the Provincial 
Insolvency Act, 1D07. 

By sec, 77 of the Provincial Insolvency Act, 1920, which is a reproduc¬ 
tion of sec. 60 of the Act of 1907, it is provided that all Courts having 
jurisdiction in insolvency and the officers of such Courts, respectively, 
shall severally act in aid of and be auxiliary to each other in all matters 
of insolvency, and an order of a Court seeking aid with a request to 
another of the said Courts shall be deemed sufficient to enable the latter 
Court to exercise, in regard to the matters directed by the order, such 
jurisdiction as either of such Courts could exercise in regard to similar 
matters within their respective jurisdictions. 

Sec. 118 of the Bankruptcy Act, 1888, referred to above, now Bank* 
ruptoy Act, 1014, sec. 122, is as follows:— 

“ The High Court, the County Courts, the Courts having jurisdiction 
in bankruptcy in Scotland and Ireland, and every British Court elsewhere 
having jurisdiction in bankruptcy or insolvency, and the officers of those 
Courts, respectively, shall severally act in aid of and be auxiliary to each 
other in all matters of b3nkrupt<y, and an order of the Court seeking aid, 
with a request to another of the said Courts, shall be deemed sufficient to 
enable the latter Court, to exercise, in regard to the matters directed by 
the order, such jurisdiction as either the Court which made the request, 
or the Court to which the request is made, could ^exercise in regard to 
smiilar matters within their respective jurisdictions.” 

The Indian Insolvency Act, 1848, which was repealed by the Presiden¬ 
cy-towns Insolvency Act, was an Imperial statute. Under sec. 7 of that 
Act the property of the insolvent ** whether within the territories within 
the limits of the charter of the East India Company or without ” vested in 
the Official Assignee. That Act operated throughout the British domi¬ 
nions, and a vesting order made under it operated as a statutory transfer 
of all the property of the insolvent within British India. It also operated 
as a transfer both of movable and immovable property within the British 
Empire outside British India, subject, in the case of immovable property 
to the carrying out of any formalities requisite under the local law in 
respect of conveyances or assignments of property. Thus if by the law of 
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the colony in which the immovable property was situate, registration was Para. 80 
necessary to pass the title, the title of tlio Official Assignee would not be 
complete until registration. But the vesting order could not operate 
so as to effect of itself a transfer of tlio insolvent’s property outside the 
British Empire (o). The Presidency-towns Insolvency Act, however, 
is an Act of the Indian legislature, and, consequently, it can operate 
only in India. Therefore, though the Act provides that on the 
making of an order of adjudication the property of the insolvent wherever 
eituale vests in the Official Assignee (6), the order, it is conceived, cannot 
operate as a transfer of immovable property within the British Empire 
outside India, and as to immovable property in a foreign country it 
would certainly not be effective unless specially recognized by the law 
of that country'. It is not to bo supposed that the framers of the Act were 
not aware of this limitation to its scope. The whole question was fully 
considered, and the words “ wherever situate ” were added in the section 
to give to an order of adjudication made by Courts imder the Presidency- 
towns Insolvency Act the widest possible effect (c). 

Though the vesting order may not operate so as to effect of itself a 
transfer of the insolvent’s immovable property outside India, the 
Courts of this country are to treat such property as the property, not of the 
insolvent, but of the Official Assignee. They can compel the insolvent, 
if he is personally within the jurisdiction of the Court, to execute a transfer 
of sudi property according to the form required by the law of the place 
where such property is situate and if the insolvent fails to do so, he may be 
committed for contempt (d). If the immovable property is situated 
in the British Empire, as, for instance, in England, the Official Assignee 
can apply under sec. 122 of the Bankruptcy Act, 1914, to the Court of 
Bankruptcy in England for an order in aid to enable hiTn to realize such 
property (e). Such an order would be made as a matter of course, but 
the title of the Official Assignee in such cas^ would commence from the 
date of the order of the English Court of Bankruptcy. Sec. 122 of the 
Bankruptcy Act, 1914, has effect thronghout the British Empire, and 
every British Court acting in insolveniyr bound to give effect to the 
orders of every other British Court in bankruptcy matters. It not only 
authorises one Court in the United Kingdom to aid and get aid from 
British Courts outside the United Kingdom, but also enables the British 
Courts outside the United Kingdom to aid each other. Therefore it 
authorises one High Court in India to aid another High Court in India 

(«) '' ' ■ These words did not occur m the 

Bill as drafted. 

’ ■ » P.-t. I. A., 8. 33 (2) (d), (4). 

: ' ■ : Be Levy's Trusts (1885) 30 Ch. D. 

(«*) ■ . . 119. 
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80 ^ Provincial Insolvency CJourfc in India. In order to give the 

» Court whose aid is sought by another Court jurisdiction to aid, there 
must, however, be an order of the Court seeking such aid together with 
a request (/). Sec. 126 of the Presidency-towns Insolvency Act 
enacts that Indian Courts shall do what is necessary to give effect to sec. 
118 of the Bankruptcy Act, 1883, now aec. 122 of the Banlcruptcy Act, 
1914. 

The Courts having jurisdiction under the Presidency-towns Insolven¬ 
cy Act are to act in aid of and be auxiliary to each other in all matters of 
insolvency. Similarly by sec. 77 of the Provincial Insolvency Act all 
Courts having jurisdiction in insolvency are to act in aid of and be auxi¬ 
liary to each other. But no Court has power to refer a matter over which 
it has full jurisdiction to another Court. The sections were enacted 
to enable one Court to assist another in dealing with matters which 
were withm the jurisdiction of the Court asked to act, but not to enable 
a matter proper to be dealt with by the requesting Court to be sent 
for trial to another Court (g) Further, the only Court which can be 
requested to act in aid of another Court must be a Court having insolvency 
jurisdiction {h). It has boon held by the Madras High Court that where, 
under the authority of sec. 77, an Official Receiver has taken possession 
and sold the insolvent’s property and delivered its possession to the 
purchaser, the auxiliary Court is empowered to conduct an enquiry 
subsequent to the delivery of possession into the claims of third parties 
who allege that possession was wrongfully delivered and adjudicate on 
their title under sec. 4 (t)- 


81. Orders in aid,—The English Court of Bankruptcy may on the 
adjudication of a British subject in England make an order under sec. 122 
of the Bankruptcy Act, 1914, seeking aid of the High Court of Calcutta 
In its insolvency jurisdiction with a request to the latter Court to direct 
the Official Assignee of Calcutta to deliver to the Official Receiver the 
assets of the bankrupt which came into his hands on the bankrupt’s 
subsequent insolvency in Calcutta (j). Similarly, the High Court of 
Bombay may make an order seeking aid of the Consular Court at Shan¬ 
ghai for obtaining possession of movables belonging to the insoh'cnt at 
Shanghai (b). Tho High Court of Calcutta may make an order requesting 


H\ Itamawamyi Cheitiar v. OJ/idal 
Aasigiitt of Madra$ (’32) A. if. 
204. 135 I.C. CIO. 

tg) Re Ilunilu (1917) 2 K. B. 1917.^ 
(A) CalUndtr Sylet d: Co. v. CdUrnM 


aing MtUhupalaniappa v. Raman 
Ckettiar ('41) A. M. 75. 

(/) See Jn the mailer of William 
Wateon (lOOl) 31 Cal. 761, 779. 
781. 


n^i^n^Chlftiar iVulAttfwtoif. j (1) Re Naorofl Sorabji Ta^liJlOOO) 


{,') Raman Chetliar v. Muihvpalant. 
appa (’41) A. It. 590 (F.B.) wver- 


33 Boro. 462. 467, 3 I.C. 9S7, 
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the District Court at Delhi to act under sec. 77 of the Provincial Insolvency Para, 
Act and to make over to tho Calcutta Court property of the insolvent 
in tho custody of the Delhi Court (1). In one case -where tho insolvent 
was adjudicated at Dacca, and an application was made to set aside a 
transfer executed by-him of his property at JIonghjT to a person who 
also resided at Jfonghyr, and tho witnesses lived in different and distant 
places, the High Court of Calcutta held that the proper course for the 
District Court of Dacca was to act under sec. 77 of tlio Provincial Insolv¬ 
ency Act, and to request the District Court of Bhaguipnr to act in aid 
of that Court and to e.Tamine the witnesses, Bhagulpur being the place 
most convenient to all the parties (m). The High Court of Madras has 
held that the Rangoon High Court had power to request the High Court of 
Madras and its ofRcera to act in aid of it and of tho Official Assignee of 
Rangoon in the matter of the insolvency to assLst in collecting the assets 
of an insolvent (n). 


However in a later Madras case the more difficult question arose 
whether a District Court, which was acting in aid of administration 
of an insolvent’s estate at the request of a Court of another British 
Indian Province, could continue to render aid in administration after 
•that Province had ceased to be part of British India before the insolvent’s 
estate was fully administered. There the adult members of a joint Hindu 
family residing at Ramnad in Madras were adjudicated insolvents by the 
Rangoon High Court in 1933. Thereafter in the same year the Insolvency 
Court acting under sec. 126 of the Presidency-towns Insolvency Act 
and sec. 77 of tho Provincial Insolvency Act, sent a letter of request 
to the District Court of Ramnad to direct the Official Receiver to render 
assistance to the Official Assignee of Rangoon in taking posse-ssion of the 
insolvents’ family house at Ramnad Burma xvas then part of Bntish 
India and remained so until 1st April 1937 whene the Government of India 
Act 1935 came into force. The necessary assistance was given and the 
Official Assignee of Rangoon rented the house to the wives of the insolvents 
who lived in the house -with their minor sons. In 1938 the Official 
Assignee of Rangoon sold the house and when the purchaser went to 
take posse.ssion he was obstructed on behalf of the minors. In 1941 
the purchaser applied to the District Court of Ramnad to place him in 
possession of the house. The Full Bench of the Madras High Court held 
that as the District Court of Ramnad had begun to act in aid of the 


{1) Re Jewandas Jhatvar (1913) 40 Cal. 
78. 18 I.C. 908. 

(»») Lalji Sahat Sing v. Abdul Oani 
(1910) 16 0. W. N. 253. 7 I.C. 765; 
Sheikh Abdul Rtzak v. Basirddin 


Ahmed (1912) 17 C.W.N. 405, 14 
I. C. 930. 

(nl Ramoswami v. Official Assignee 
(1932) 62 Mad. L. J. 96,'136 I.C. 
616, (’32) A. M. 264. 
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insolvent'» estate before the separation of Burma, 
* it had power to continue the same even after the separation as the applica¬ 
tion by the purchaser was on^y one step in the administration of the 
insolvent’s estate which had been ordered by the Rangoon High Court (o). 

An order under see. 122 of the Bankruptcy Act, 1914, made by the 
English Court of Bankruptcy seeking the aid of the High Court of Calcutta 
does not entitle the trustee in bankruptcy to apply for and obtain from the 
latter Court an order for the examination of a witness in Calcutta. Such 
an order can be made only by the Coiurt in England luider sec. 25 of 
the Bankruptcy Act, 1914 (p). Where some of the partners of a firm 
file their petition in insolvency in Calcutta and others have been 
adjudicated bankrupt in England, and in the insolvency proceedings in 
Calcutta an order is made that such proceedings are to be in aid of and 
auxiliaiy to the bankruptcy proceedings, the trustee in bankruptcy 
has no locus standi to oppose the personal discharge of the insolvents 
in the Calcutta Court. Opposition to a discharge is not a proceeding for 
carrying out the order in aid. The Court, however, may order the public 
examination of the insolvent for the purpose of aiding the Court in 
England (?}. 

8lA: Position alter the Constitution,—Courts in the BepuWic 
I of India are no longer British Courts and therefore sec. 122 of the British 
Bankruptcy Court, 1914 has no application to them. Art. 372 of the 
Constitution has not the effect of keeping alive sec. 122 of that Act 
in as much as art. 372 refers to those laws and statutes which were in 
force in the territory of India and does not in terms continue any laws 
which had international implications (r). 

By the operation of the well settled principles of the Comity of 
Nations, Insolvencj' jurisdiction can be invoked even in respect of a 
foreign country (s). In regard to foreign adjudication orders also, 
there is no question of any fiction of vesting but the Court merely acts 
in aid recognising the foreign adjudication as effective from the date 
of adjudication by a rule of International Law (<). 


( 0 ) 

(PJ 


Vandarguzal Achi v. S. I. Corpor- 
alien (1045) Mad. 10, (’44) AJtf. 
481 {F3.). 

He L. King <b Cc. (im) 38 CaJ. 


(tf) In the mailer of lasae Shrager (1906) 
33 Cal. 1060. 

(r) HtttJ Serewa v. Official Aaaignte 


{’51) A. Pvmjftb 356. 

Compare: Bergerem v. Maralt (1031) 
Bank Cvmjxninding up Report 
105. Re Kooperman (1028) B. Sc 
C.B.49. . , 

Aayaawami Chettiar v. pff^l 
Assignee I.L R. 67 Mad. 6I6. (134) 
A.M.344, 161 I.C. 14. 
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WHO MAY BE ADJUDGED INSOLVENT. 


82. Jurisdiction to make adjudication order.—Tho jurisdiction of 
tho Irsolveiicy Courts in India to make an order adjudging a person 
an insolvent is conferred by two Acts of tho Indian Legislature, namely, 
the Presidency-towns Insolvency Act, 1009, and the Provincial Insolvoncj' 
Act, 1920. The order of adjudication may be made on a petition 
presented either by a creditor or by the debtor. The Insolvency Courts, 
however, have no power to adjudicate any person an insolvent, unless— 

(1) ho is a “debtor” ; and 

(2) he has committed an “act of insolvency” os defined in the 
Acts (a). 

Insolvency is a very serious matter. It alters the status of the person 
who is adjudged insolvent. It is therefore the duty of the Court to see that 
both these conditions are satisfied before it admits on insolvency petition. 

This Lecture is confined to a consideration of the meaning of the term 
“debtor” os used in the Insolvency Acts. Acts of insolvency, which are 
the very foundation of tho jurisdiction of the Insolvency Court, are dealt 
with in tho nest Lecture. 


83. Debtor.—^The expression “debtor” m not used in tho Insolvency 
Acts in its popular sense. It has a limited meaning and includes only per¬ 
sons who are subject, either by birth and natural allegiance, or by tempo¬ 
rary residence, to the laws of India. It does not mean a debtor all the 
world over; it means only a debtor who is subject to the laws of India (6). 
An Insolvency petition can bo presented by the decree-holder against aa 
agriculturist judgment-debtor, notwithstanding the provisions of see. 
82 (b) of the Provincial Insolvency Act (c). 


84. Foreigners.—^A foreigner cannot bo adjudged insolvent by 
8 Court in India unless the act of insolvency was committed by him 
daring his personal residence in India. If the act was committed during 


(a) P.-t. I. A., s. 9} Prov. I. A., a. 6. 

(b) 6eo Jie Pearson (J892) 2 Q, B. 
263, 268; Cooke v. Charles A, 
Voqeler Co. (1901) A. C. 102, 110. 
There ^as no definition of the 
word “debtor” in tho B. A. of 
1883 upon which the two Insol. 


venc 7 Acte are based “Debtor” 
Js now de^ed in s. 1 (2) of tb» 
B. A. 1914. 

(e) Shankar Qanesh v. Satara Swado- 
Oti C. 0. Ltd., (’4S) A. B, 374. 
JLI..R. 1946 Bom. 618. 47 Bern. 
LJt, 352. 
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Para. 84 his personal residence, it is not necessary that ho should be personally 
present in India at tho time of the presentation of the petition against 
him. It is the act of insolvency, and not the petition, which gives jurisdic¬ 
tion to the Court (d). These propositions are based on decisions under 
the Bankruptcy Acts of 1869 and 1883. The principle of these decisions 
applies to cases under the Indian Acts. The Bnglish decisions are based 
on two fundamental rules (e). 


Tlie first rule is “that all legislation is prima fade territorial, that is 
to say, that the legislation of any country binds its o^vn subjects and the 
subjects of other countries who for the time being bring themselves within 
the allegiance ofthe legislating power”(/). The whole question is governed 
hy the broad, general, universal principle that English legislation, unless 
ihe contrary is expressly enacted or so plainly implied as to make it the duty of 
an English Court to give effect to an English statute, is applicable only to 
British subjects, or to foreigners who by commg into the country, whether 
for a long or a short time, have made themselves during that time subject 
to English jurisdiction (y) “Bankruptcy is a very serious matter. It 
alters the status of the bankrupt. This cannot be overlooked or forgotten 
when we are dealing with foreigners, who are not subjeetto ourj'urisdiction. 
What authority or right has the Court to alter in this way the status of 
foreigners who are not subject to our jurisdiction? If Parliament had 
conferred this power in express words, then, of course, the Court would be 
hound to exercise it'’ (ft). In Cooke v. Charles A. Vogeler Co, (»). Lord 
Halsbury said : “I think the judgments of James, L.J., and Sir George 
Hellish lay down a broad substantial rule in dealing with such question.?, 
which I should be soriy to see departed from. English legislation is 
primarily territorial, and it is no departure from that principle to say that a 
foreigner coming to this country and trading here, and here committing an 
net of bankruptcy, is subject to our laws and to all the incidents which those 
laws enact in such a case, while he is here, while he is trading, even if not 
actually domiciled, he is liable to be mode a bankrupt like a native citizen. 
And so, an Englishman by reason of his nationality is subject to the laws of 
his Sovereign wherever he may be. But the territoriality, so to speak, 
of the bankruptcy law is by necessary inference imported into both the 


(d) Ex parte Crispin (1873) L. R. 8 Ch. 
App. 374; Ex parte Blain (1879) 12 
Ch. D. 522, Be Pearson (1892) 
2 Q. B. 263; Be A, B, & Co. 
(1900) 1 Q. B. 541; Coole v, 
Charles A. Vogeler Co. (1901) 
A.C.102. , ^ 

le) Tho Engli'ih law was altered to 
some extent in 1913. Tho alter¬ 
ation was made by ss. 8 and 9 of 


the B. A. 1013, now reproduced m 
s. 1 (2) and s. 4 (1) (d) of the B A. 
of 1914. 

(y) Bx parte Blain (1879) 12 Ch. D, 
522, 528. 

(y) (1879) 12 Ch. D. 622, 526, supra. 

(A) Be A. B. Co. (1900) 1 Q. B. SH, 
544. 

(i) (1901) A. C. 102, I07-I08. 
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Acts [that is the Bankruptcy Acts of 1869 and 1883] to whicli t have 
referred,by thogeneralityofitsphrases. Tliowords ‘debtor’and ‘creditor’ 
certainly cannot be sufficient to give jurisdiction to the English Court of 
Bankruptcy, because, if unlimited, they would give jurisdiction all over the 
world in respect of debts, petitions, or acts of bankruptcy committed any¬ 
where and it is a familiar maxim of the law, Extra ierritorium jus dicenti 
non{7npun6paretur" A foreigner resident abroad but trading in England 
does not commit an act of Bankruptcj' within the meaning of the Act 
sec.l (1), (a) (2) bj* executing abroad a deed of assignment of his property 
for the benefit of his creditors generally and intended to operate according 
to the law of that foreigner’s domicile (j). 

Both the Presidenc 3 '-tomis Insolvency Act and Provincial Insolvency 
Act arc based on the Bankruptc}* Act, 1833. The principles stated above 
were laid down in cases decided under that Act and the Bankruptcj’ Act, 
1869. It follows fiom what is stated above that an Indian Court has no 
jurisdiction to make an order of adjudication against a foreigner resident 
abroad who, without coming into the jurisdiction, has in this country had a 
place of business, contracted debts and acquiretl assets, and has executed 
outside India a deed transferring the whole of his propertj- for the benefit 
of his creditors (k). Tlie e.xecution of the deed without doubt is an act 
of insolvency under the law of India, but the debtor being a foreigner 
and the act having been committed abroad, ho is not subject to the insol¬ 
vency law of India. On the other hand, a foreigner domiciled abroad 
who comes to India and contracts debts in India, is liable to be adjudged 
insolvent in India, if ho commits an act of insolvency in Incha, althougl\ 
he may have left India befoie the petition for adjudication is presented {!) 
He cannot be adjudged insolvent upon an alleged act of insolvencv 
committed outside India (Z). 


The second rule is that the act of bankniptcy must be a personal act 
and cannot be committed by the act of an agent u hioh the debtor has not 
authorised and of which he has no cognizance (m). This principle also 
applies in India so far as foreigners are concerned, and its application as 
regards foreigners is not affected by the Explanation to sec. 9 of the 
Presidency-touTis Insolvency Act and sec. 6 of the Piovincial Insolvency 
Act (n). That Explanation says that an act of insolvency may be 
committed by an agent even though the agent have no specific authority 
to commit it. The Explanation is to be read with the v oid “debtor” m 


{}) In re Debtors (No. 836 of 1935). 
(1936) 1 Ch. 622 (1936) 1 All. E.U. 
875. 

(t) Cooke V. Charles A. Co 

(1901) A. C. 102, supra. 


(l) (1873) L. B. 8 Ch. App 374, supra. 

(m) ExparteBlain (1879) 12 Ch. D. 52J. 

(n) See Mufhu Cheltiar v. Nagindns 
(1926) 28 Bom. L. R. 680. 98 I.C. 
431, (*26) A.B. 383 
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Para, 84 that section, and “debtor” in that section means a person subject to the 
insolvency law of India and docs not include a foreigner unless the act 
of insolvency was committed by him daring his personal residence io 
India. In the case, thcroforo, of a foreigner no order of adjudication can 
be made against him by a Court in India on an act of insolvency 
committed by his agent, unless tho act was authorized by him, or unless 
the agent occupied such a position that his principal must stand or fall 
by ill's acta as in Kasiurchand v. Dhanpat Singh (o). 

It baa been stated above that Parliament may in express words 
confer jurisdiction on tho Bankruptcy Courts of England to adjudge a 
foreigner a bankrupt. This hn.s now been done to a certain extent by the 
Bankruptcy Act, 1014, tho material provisions being those contained in 
sec 1 (2) andsec. 4 (1} (d)oftho Act. Sec. 1 (2) is in these terms: “In 
this Act, the expression ‘a debtor’, unless the context otherwise implies, 
includes any person, whether a British subject or not, who at the time when 
any act of bankruptcy was done or suffered by Mm (a) was personally pre¬ 
sent in England, or (b) ordinarily resided or had a place of residence in 
England, (c) or was carrying on business in England personally or by 
means of an agent or manager, or (d) was a member of a firm or partner¬ 
ship which carried on business in England.” Sec. 4 (1) (d) of the Bank¬ 
ruptcy Act, 1914, is in terms almost similar to those of see. 11 of the 
Presidency-towns Insolvency Act. 

Sec. 11 of the Presidency-towns Insolvency Act provides that the 
Court has no jurisdiction to make an order of adjudication unless inter alia 
the debtor “carries on business either in person or through an agent 
within the jurisdiction. [It was said in a Sind case that the words 
"either in person or through an agent” were introduced in the section 
for the purpose of removing a doubt which might otherwise have existed 
as to the jurisdiction of the Insolvency Court over foreigners carrying on 
business within the jurisdiction of the Court by the employment of agents. 

In support of this view reliance was placed upon the provisions of sec. 4 (1) 

(d) of the Bankruptcy Act, 1914, which are practically identical with 
those of sec. 11 of the Piresidency-towns Insolvency Act, and it was said 
that the provisions both of the Presidency-towns Insolvency Act and of 
the Bankruptcy Act, 1914, had tho same meaning and conferred jurisdic¬ 
tion over all debtors including foreignera who carried on business through 
an agent within the jurisdiction (p). This view, it is submitted, w not 
correct.] It is a mistake to suppose that any jurisdiction over foreigners 


(1896) 22 I.A. 162, 23 Cal. 26.] 
lie Reloomal Tolaratn (’29) A. S. 


24, 112 I.C. 134. 
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is conferred by the provisions of see. 4 (1) (d) of the Bankruptcy Act,1914. ParaJ 84 
It is conferred by sec, 1 (2) of the Act, which contains for the first time 
a definition of “debtor”. A “debtor” tmder that section may be a 
British or even a non*British subject. Sec. 4. (1) (d) does not come into 
operation unless there is a “debtor” within the scope of sec. 1 (2). Before 
sec. 4 (1) (d) can be applied, it must be determined whether the person 
sought to be adjudged bankrupt is a “debtor” within the meaning of 
sec. 1 (2), that is, a person capable of committing an act of bankruptcy. 

The capacity to commit an act of bankruptcy is to bo measured by sec. 

1 (2) and not by sec. 4 (1) (d) of that Act (g). An alien having for some 
years carried on business in England was assessed to excess profit tax. 

He subsequently disposed of bis business and left England, the debt 
remaining tmpaid, and thereafter resided in Eire, A bankruptcy peti- 
tion was issued at the instance of the Crown in respect of the debt. It was 
held; (1) that the debtor, although a foreign national domiciled 
abroad committed an act of bankruptcy within sec. 1 (1) (d) of the Bank¬ 
ruptcy Act 1914, since “with intent to defeat or delay his creditors he.... 
being out of England remained out of England; (2) that the debtor 
continued “carrying on business in England” within sec. 1 (2) (o) of the 
Act until all trade debts were paid; and (3) that the sum due in>m 
the debtor ’ to the Crown in respect of excess profit tax was a trade 
debt (f). 

![n a case before the Bombay High Court, a foreigner, who was a 
subject of the Nizam of Hyderabad and did not personaUy reside in British 
India but carried on business there through his agents within a year of 
the presentation of the petition by his creditors, was sought to be adjudi¬ 
cated an insolvent on the ground that a decree was passed against 
by the Bombay High Court and in execution of that decree his goods 
were seized in his absence. It was held that to be a debtor within sec. 2 (b) 
of the Act a person must be either a subject of India or have committed 
or suffered within India an act of insolvency. Therefore, a foreigner 
not committing any act of insolvency during his personal residence in 
India cannot be adjudicated irsolvont by a Court in India. A foreign 
subject whoso gooc^ remain in attachment in Bombay for a period of 21 
days in execution of a money decree against liim is not a debtor to which 
the Act applies if he does not reside within the jurisdiction of the Bombay 
High Court during the period his goods were seized in execution oven if 


{?)] S«o 2 ?« Fearfon (1892) 2 Q. B. 263; (r) Theophile v. TAe SaIiciU>r Oetiertji 
tU Clark (1896) 2 Q. B. 476. See (I960} A.C. 186 (H.L.) (1950) 
also WilUams on Bankruptcy, I61h 1 405. 

ed., pp. 40 and 56. ' ' ' 
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Para. 84 he carries on business through his agent or agents in Bombay within a 
year of the presentation of the petition for adjudication order, since he 
is not when his gooda were seized within the jurisdiction of the Bombay 
High Court, The Bombay High Court has therefore no jurisdiction to 
grant a declaration of insolven<y against him (s). 


If the words “cameson business either in person or through an agent” 
in sec. 11 of the Presidency-towns Insolvency Act were intended to confer 
jurisdiction over a foreigner carrying on business within the jurisdiction 
through an agent, the Explanation to sec 9 of the Act which says that 
for the purposes of that section the a-ct of an agent may be the act of a 
principal would be superfluous. Moreover, the Explanation does not 
say that an act of insolvency committed by an agent is in every case the 
act of the principal What it says is that it may be an act of the principal. 
The words “may be” at once suggest a limitation, being the one indicated 
in the Privy 'Council case of Kasturchand v. Dhanpat Singh (f). This 
hmitation would not have been introduced if the words “carries on business 
either in person or through an agent” in sec, 11 of the Ptesidency-towns 
Insolvency Act were intended to confer jurisdiction over a foreigner 
carrying on business in India throwghanagent. Sec. 11 of the Presidency' 
towns Insolvency Act defines merely the local jurisdiotion of Insolvency 
Courts. It merely indicates the Court to which an insolvency petition 
should be presented. Before that stage is reached, the primary condition 
that the debtor has the capacity to commit the act of insolvency alleged 
against him must be satisfied. The capacity to commit an act of insolven¬ 
cy is not governed by sec, II. That is a matter upon which the Indian 
Acts are silent, and it is to be determined irith reference to the Engli-sli 
law as it stood at the date when those Acts were passed. The precise 
operation of sec. 11 in the case of foreigners is as follows • 


A foreigner may commit an act of insoU'enoy in India, and con¬ 
sequently be a “ debtor ” for the purposes of the Act. This, Jioo'ever, 
does not by itself entitle a creditor to present an insolvency petition 
against him. To entitle him to present a petition the debtor must have, 
in cases govemetl by the Presidency-towns Insolvency Act, ordinarily 
resided or carried on l)^lsmc^s within the local limits of the ordinary 
original civil jurisdiction of the Court within a year before the date of 
the presentation of the petition, or some one of the other conditions 
laid down in sec. II must have been complied with. The result is that a 


(») Oanf^hnarayan Onlarmat v. i*rw- j 361, (’38) A. B. 161. , 

’ tap^rji AWsvV* Bom, p) inW} Si I, A. 162, 23 C«I. -«• 

301. 40 Boin. L. R. 33, 174 l.C. \ Kw* ISfi. 
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creditor cannot present a petition against a debtor merely because the 
debtor has committed an act of insolvency while present on a pa‘?sing 
visit in India (w). 


85. Minors.—In India a minor is absolutely incompetent to contract. 
Therefore agreements by minors for the repajTnent of money lent or for 
goods supplied are absolutely void (r). ^Vliere, however, necessaries 
are supplied to a minor, the person who furnishes such supplias is entitled 
to be reimbursed from the property of the minor; but the minor does 
not incur any personal liability to pay for the necessaries {ic). Fiuthcr 
since a minor’s agreement is absolutely void, there can be no question 
of his ratifying it on attaining majority (a:). 

It follows from what is stated above that a minor cannot under any 
circumstances be adjudged insolvent either on his own petition (y) or on 
the petition of a creditor (z), even though the debt was contracted m the 
course of a trade carried on by him. The fact that he fraudulently makes 
n representation that ho is of full age does not, it seems, make any differ¬ 
ence (a). Also since a mmor’s agreement cannot be rntiHed, he cannot 
be adjudged insolvent in respect of a debt contracted by him duimg his 
minority and purporting to be ratified by him after he has come of age (6). 
If a minor is adjudged insolvent, the adjudication must be annulled (c) 

As to necessaries it is enacted in England by sec. 2 of the Sale of 
Goods Act, 1893, that where necessaries are sold and delivered to an 
infant, he must pay a reasonable price therefor. The liability to pay is 
a personal one, and it is an open question in England whether a minor can 
be made a bankrupt in respect of a debt incurred for necessaries (d). In 


(u) See Dicey, Conflict of Laws, Rule 
69. 

(f) Indian Contract Act, 1872. s. 11; 
Mohori Bibee v. Bhurmodaa Ohose 
(1903) 30 I. A. 114, 30 Cal. 639. 
As to the English law, see the 
Infants’ Relief Act 1874. 

(«’) Indian Contract Act, 1872, s. 68. 
As to the English law, see Sale of 
Goods Act, 1893, sec. 2. 

(x) Ani»M«?oTt V. Durojsinpo (1914) 37 
Mad. 38, 12 I. C. 668. 

(j/) Re Haneraj Malji (1883) 7 Bom. 
411: Re. A. and M. (1926) 1 Ch. 
274. 

(i) Ex parte Jones (1881) 18 CJi. D. 
109, Sanyaei Charayi Mandal v. 
Kriahnadhan Banerjee (1922) 49 
- I. A. 108, 49 Cal. 560. 67 I. C. 
124, (’22) A. PC. 237 ; Sanyaei 


Charan Mandal v. Aeutosh Ghose 
(1915) 42 Cal. 225, 26 I. C. 836; 
Re Robodetp Ckunder Shaw (1886) 
13 Cal. 68; Re SUal Prasad (1916) 
43 Cal. 1157, 37 I. C. 663; 
Jagmokan Naratn v. Gnsh Babu 
(1920) 42 All. 615, 38 I. C. 5.')7, 
Re Hiralal Shxv A'cmin (’27) A.S. 
18, 97 I. C. 446. 

(а) See Mahomed Syedol Ariffix v. 
Teod Ooi (1916) 43 I. A. 256. 263- 
264. 39 I. C. 401 P. C. followme 
Leslie v. Shiell (1914) 3 K. B. 607. 

(б) Ex parte Kibble (1873) L. R. !l> Cli. 
App. 373. 

(e) JagtmJian Karain r'. Grish Babu 
(1920) 42 All. 515, 58 IC. 557. 
Piara Lai v. Ami Cfiand (1936) 
162 I, C. 481; (’36) A. L 376 
(d) Re SoRgleff (1891) 1 Q. B. 413. 
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liability to pay for necessaries is not personal, and it seems that a 
minor cannot be adjudged insolvent in respect oven of such a debt (c). 

In England it has been held that it is not against pubh'c poL'ey that 
an infant should bo adjudicated bankrupt, nor is there any inconvenience 
in such an adjudication, for the discretion vested in the Court to refrain to 
make a receiving order, prevents the use of the Act in an inappropriate 
case. Where an infant has incurred debts in the strict sense, that is, 
debts legally enforceable against him ns an infant, a receiving order may be 
made against him under sec. 3 of the Act. Eor the status of infancy is 
irrelevant to the question whether the Bankruptcy jurisdiction applies. 
The liability to pay purchase tax being by virtue of sec. 31 (2) of the 
Act of 1940 a debt legally enforceable against the debtor though an 
infant the Court was of the opinion that a receiving order should have 
been made against him (J)- 


86. Minor partner [F.-t. I. A., s. 99 (2)].—^A minor, being incom¬ 
petent to contract, cannot become a partner by contract. He may, how¬ 
ever, be admitted to the benefits of partnership in which case his " share ” 
in the property of the firm is liable for the debts of the firm, but he cannot 
be made personally liable for such debts. The " share " which is liable for 
the debts of the firm is his share in the property of the firm after its 
obligations have been satisfied (g) The share may be ascertained by 
the Insolvency Court. It is not necessary that it should be determined 
in a suit (h). 


Since a minor cannot be adjudged insolvent, it follows that where a 
firm consists of adult and minor partners, the adult partners alone can be 
adjudged insolvent, but not the minor partners. If in such a case an 
adjudication order is sought against the firm itself, it wifi not be made 
against the firm, but it will be against the firm other than the minor 
partners (i). In either case on the making of the order of adjudication 
all the property of the firm will vest in the Official Assignee or Receiver 
including the minor’s share, and if any part of it has passed improperly 


(e) See lie Sital Pratad (1916) 43 Cal. 
1157, 37 I. C. 663. 

{/) In re A Debtor (No. 664 of 1949), 
Exparte CommUaionera of Cuatoma 
and Excise v. The Debtor (1950) 
a. 282 (1950} 1 All. E B. 308. 

(j?) Indian Contract Act, 1873, 8eo.247; 
Sanyaai Charan Mandal v, Kriah- 
nadhan Banerji (1922) 49 I. A. 
108, 49 Col. 560, 67 I. C. 124, 
(’22) A. PC. 237. 

(li) Lindley on Partnership, 9lh eo-, 
pp. 800, 801 ; Be Hirolal Shiv 


Narain (’27) A. S. 18, 22, 97 I. C. 

446. 

(») Lovell <£• Christmaa v. Beauchamp^ 
(1894) A. C. 607 ; Be Hanara} 
Malji (1883) 7 Bom. 411; San^ 
Chmvn V. Aautoak Qhoah (1916) 
42 Cal. 225, 26 I. C. 836; Be 
Setal Praaad (1916 43 Cal. 1157, 
37 I. C. 663; Jagmohan Narmn 
V. Orish Bobu. (1920) 42 .UL 
.516, 68 I. C. 657; Be Stralal 
Shw Narain (’27) A. S. 18, 97 
I. C. 446. 
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into tiie possession of tho minor, tho right to recover it is in tho Official 
Assignee or Receiver 0’)* same principles apply to a joint Hindw 
family firm containing minor partners (t). See para. 01 below. 


87. Married women.—In England a einglo woman or a widow has 
always been iiold to bo subject to tlio bankruptcy law, but the case of a 
married woman stands on a different footing. As a general rule, a married 
woman could not, by tho common law, make binding contracts, or at 
possess or dispose of personal estate, and, therefore, could not be made 
bankrupt. At common law a woman could not during marriage legally 
enter into any contract Avithout tho authority of her husband, and no 
action could bo maintained upon such a contract against her or her 
husband. If during marriage sbo entered into a contract without the 
authority of her husband, tlmro was no remedj’ in respect of it; if she 
entered into a contract with his authority, it was hia contract and ho 
alone could bo sued upon it. An important alteration in the law was 
made by tbo Harried Women’s Property Act, 1882. By that Act it was 
provided that a mamod woman could acquire, hold and dispose of pro¬ 
perty as a. feme sole, and could enter into contracts affecting Iier separate 
property, and could suo and bo sued ns a feme sole m respect of such 
property, without joining her husband. Further, a married woman 
carrying on a trade separately from her hmhand was, m respect of her 
separate property, made subject to tho bankruptcy law ns if she were a 
femesoh{l). Bysection 125oftheBankruptcyAct, 1014,itwas provided 
that every married woman who carries on » trade or business, loftetiVei* 
separately froDi her husband or vot, shall be subject to the bankruptcy 
laws as if she were a feme sole (m). A woman not engaged in trade or 
bui^iness could still by marriage put herself out of the reach of the Bank- 
niptcy Court. In one case the debtor was sued while a single woman 
and judgment was obtained against her. She committed an act of bank¬ 
ruptcy and a petition in bankruptcy was presented against her. When 
the petition came on for hearing, she promised to settle the demand, and 
prevailed on the Registrar to adjourn the case till JIarch 3. She married 
on March 2, and thereby deprived the Court of power to make her bank¬ 
rupt (n). However by see. 1 (d) of the Law Reform (Married Women and 
Tortfeasors) Act, 1935, (which repealed sec. 125 of the 1914 Act), it was 
enacted that a married woman shall " be subject to the law of baak- 


U) - w , , .. . . 

(i) ■ ■ ■ ■ ■ '■ ■- 

(’16) A.C. 482. Sanyasi Oharan 


Mandat v. KrUhnadhan Banerji 
(1922) 49 r. A. 108, 49 Cal. 660- 
67 I. C, 124., (’22) A. PC. 237. 

(() Ss.l,2and5. 

(m) 8.125(1). 

(n) Be A DeUor (1898) 2 Q. B. 576. 
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para. 87 ruptcy and to the enforcement of judgments and orders in all respects 
as if she were a/erne sole'*, and thus her special position has been finally 
abolished. 

The provisions of the Indian Jnsolreney Act, 1848, were extended by 
sec. 63 of that Act to married women. That section has been omitted 
both in the Presidency-towns Insolvency Act and the Provincial Insolv- 
eitoy Act. The provisions of the enactments referred to below rendered 
its inclusion unnecessary. The first of these enactments was the Indian 
Succession Act, 1865. By sec. 4 of that Act it was enacted that “no 
person shall, by mamage, acquire any interest in the property of the 
person whom he or she marries or become incapable of doing any act in 
respect of his or her own property which he or she could have done if 
unmarried”. This provision has been replaced by sec. 20 of the Indian 
Succession Act, 1925. Sec. 4 of the Act of 1865 did not apply to any 
marriage, one or both of the parties to which professed at the time of the 
marriage the Hindu, Mahoniedan, Buddhist. Sikh or Jain religion; 
nor does sec. 20 of the Act of 1925 apply to such a marriage. All women 
subject to the Indian Succession Act are ab.solute owners of property 
i-ested in or acquired by them, and their husbands do not by tbeir marri¬ 
age acquire any interest in such property (o). Further, it is enacted by 
the Married Women’s Property Act, 1882, that the wages and earning’’ 
of a married woman m any employment, occupation or trade carried on 
by her and not by her husband, and also any money or other propert)’ 
so acquired b}’ her through the exercise of any hterarj*, artistic or scientific 
skill, are to be deemed to be her separate property (p) Sec. 7 of the Act 
enables a manned woman to sue in her own name in respect of her separate 
property as if she >^’ere unmarried. Sec. 8 renders her liable to be sued 
on a contract entered into with her by a person with reference to her 
separate property, as if she were unmarried, but her liability is limited 
to such property (j). By sec 9 it is provided that a husband, married 
after the 31st day of December 1865, is not by reason only of such marriage 
liable for the debts of his wife contracted before marriage, but the wife 
is liable to be sued for, and is, to the extent of her separate property, 
liable to satisfy such debts as if she had contmued unmarried This Act 
nko does not apply to anj* married woman who at the time of her marriage 
professed the Hindu, Sfahomedan, Buddhist, Sikh or Jain religion, or 

(o) 

(/■) S.4 


. , irindu (g) As to the fonn of the deere« lo 

u- parsed apainst a married '*®™*”* 

, in Me Seott v. Morley (188.) -0 

Q.B.P. 120.132. 
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whose husband at the time of such marriage professed any such religion. 
This, however, does not mean that a Hindu or a Mahomedan married 
woman cannot enter into contracts affecting her separate property, 
or that if she does so, her separate property is not liable for debts contract¬ 
ed by her. It is well established that a Hindu married ^wman may con- 
tract, but her liability will be limited to her stridhana (r). The result 
is that in India a married woman possessing separate property may be 
adjudged insolvent in respect of debts contracted by her, even though 
she may be a Hindu or Slahomedan. 


88. Lunatics.—lunatic cannot commit an act ol insolvency which 
involves intent, e.g., a transfer of his property with intent to defeat his 
creditors, or a departure from his dwelling house with similar intent, but 
he may, it seems, be adjudged insolvent when he has contracted the debt 
and committed an act of insolvency whilst sane (s). In England where 
aperson is found lunatic by inquisition,and an actof bankruptcy is suffered 
after the inquisition, as where the lunatic’s property in the hands of the 
committee appointed by the Court in Lunacy has been sold in execution 
of a decree against the lunatic, the Court in Lunacy wiU give leave to the 
committee in the name of the lunatic to consent to an adjudication in 
bankruptcy against the lunatic {t), or to present a bankruptcy petition 
under the Bankruptcy Act (u), if it is for the benefit of the lunatic to do so. 
A person of unsound mind (whether found lunatic by inquisition or 
not) can be adjudicated a bankrupt under sec. 18(1} of the Act, mthout 
the concurrence of the Court in Lunacy. Where the act of bankruptcy 
has been committed before the debtor came under the jurisdiction of 
the Court in Lunacy, but the direction and control assumed by the Court 
. in Lunacy could not be ousted by the trustees in bankruptcy, although 
if the debtor received his faculties the trustee could then admmister the 
property for the benefit of the creditors (»). The same principles, 
it seems, would apply in India (tr). 


89. Joint debtors.—A creditor is entitled to present a single petition 
against two or more joint debtors provided some act of insolvency lias 
been committed by each of them. That act may be a joint act, and whore 
a joint act of insolvency is relied upon, it must be shown to be the act of 


{r) 


(») 

(0 


Oot'truiji V. Lal-midaa (1880) 4 
Bom. 318; NarotaM v. Nanka 
(1682) 6 Bora. 475; Se the Peixtwn 
of Hadhi (1888) 12 Bom. 228. 
.4non (1807) 13 Ves. 590. 33 E. R. 
415. 

Be Lee (1883) 23 Ch. D. 216; 
See also Ex parte Caken (1870) 
L. R. 10 Ch. D. 183; Re 


Eamham (1895) 2 Ch, 799, s c. 
(1896) 1 Ch 836. 

(u) Jte James (IS84J 12 Q. B. D. 332. 
(») Ih re A Debtor (No. 1 of 1941) 1 Ch. 

487(1941) 3 All. E. R. 11. 

(it) Ab to Rules under the P.-t. I. A. 
neo Born. Rulo 159, and Cal. 
Rule \m. 
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all (a:). Thus if a creditor obtuDs a decree against three persons jointly 
and property jointlj’’ belonging to them has remained under attachment 
for a period of not less than 21 days, the creditor may presei t a single 
msolvency petition against them all. But if the property belongs only 
to two of them, the third cannot be adjudged insolvent, for he having no 
interest in the property, the attachment is not an act of insolvency as 
against him (y). In a Calcutta case ( 2 ) it was held that a single petition 
cannot in any case be presented against several joint debtors, but this, it 
is submitted, is not good law. A joint petition by several debtors i& 
maintainable provided the conditions on which debtors may petition 
are satisfied in the ease of each petitioner. The true test in such a case 
would be whether a joint petition would be bad for multifariousness ( 0 ). 
See paras. 90 and 91 below. 

90. Partners : Firm [P.-t. I. A., s. 99; Prov. I. A., s. 79 (2) (c)].— 
A creditor is entitled to present a separate petition against any one 
member of a firm without including the others (6). He is also entitled 
to present a joint petition against two or more of them. In order to 
sustain a joint petition agaimt ttoo or more partners it is necessary that 
some act of insolvency should have been committed by each of them. 
This may bo a joint act of insolvency; but it is not requisite that they 
should have committed a joint act of insolvency or that they should 
all have committod an act of insolvency of the some kind. In order to 
support a joint petition against all the members of a firm, the act of 
msolvency must have been committed during the continuance of o joint 
debt, and the petition must bo founded on a joint debt (c). 

If two persons, A andI7, carry on business in tho firm name of A.B. 

Co., and debts arc incurred by tho firm, they are both liable to bo adjudged . 
insolvent oven if ono of them is not in fact a partner. It is, however, neces¬ 
sary that tho person denying his status as a partner should have hold 
himself out as a partner to tho world and not merely to o small number of 


(rj Ex parte Clarke (1832) 1 D. and 
Ch. 644, ciloil in Williams on 
Bankruptcy, ICth «d., p. 217; 
J/aun^ Kat/ Oh v. S. Jii. A. £. 
Amuehallam Chetly (1024) 2 Banc. 
300, 81 I. C. OCS. (*25) A. «. 36; 
Jtam Kiehen v. llam Dirt (1031) 
130 I. C. 783, (’31) A. B. 381; 

Oadt IJhUaji V. Gorirwtraa JJapuji 
(1037) IfiO 1. C. 810. (’37) A. N. 127. 
(y) llarith Chandra itulhrrjfe x. The 
Eaet India Coat Co., LLi. (1912) 
16 Oil. W. X. 733. 14 I. C. 576 
(a ca«* of j'artivT'). 

(0 A’oli Charan Saha v. //on Mehan 
Ita»ak (lOIO) 24 C.W.N. 461, M 1- 


C. G31. 

(а) Srojendm Ifandan v. 

Behari (1035) 30 C. \V. X. J0». 
154 I. C. 775, (’35) A. C. 174. 

(б) Sr-o P..t. I. A.. «. 05. 

(e) PunioAn v. Ketarmal (1027) 50 
MimI. 250. 00 I. C. 185. (’27) A. 31- 
121; Ex parte Clarke (183J) 1 D.»»d 
Ch. 541. citod in Willjam* on 
niptcy, ICth «kI., n. 217; 5*'^ 
V. Brnnftt (1SI4) 2 M. A «• 

105 K. Jl. 48H; //077 v. 

(1818) 8 Taunt. 203. 120 h. B- 
360; Ex parte .Manor (1816) 1? 
Vn*. 5(3. 31 K. It. 616. 
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the creditors of the firm (^). If he has held himself out as a partner to 
a small number only, he Trill be personally liable to them, but he cannot be 
treated as a partner for any purpose rrhatever of administration in 
insolvency («). 

Sec. 99 of the Pre3idenc3’’«toTvns Insolvency Act is only a procedural 
section. It does not confer any dot? rights or impose any new liability. 
It proceeds on the assumption that each of the partners of a firm has 
committed an act of insolvency and alloTrs proceedings to be taken in 
the name of the firm instead of its individual partners. It cannot apply 
to a case where a decree against a firm cannot be executed against all the 
partners of the firm (/). 

According to the English law the act of bankruptcy must be a personal 
act. No act of bankruptcy, therefore, could be committed by ft firm as 
such, and no adjudication can be made against a firm in the firm name ; it 
can only be made against the partners individually (g). Under the 
Presidenoy*towns Insolvency Act (sec. 99), however, an adjudication 
order may be made against a firm in the firm name (^), and such an 
order operates as if it were an order made against each of the persons who 
at the date of the order was a partner in the firm (i). To support an 
adjudication against a firm each of the partners must have committed 
some act of insolvency. If a joint act of insolvency is relied upon, it 
must bo shoTvn to be the act of all. Thus where one partner who resides 
at the place of business of the firm and is the only partner who transacts 
the business, the others residing at a distance, stops payment and departs 
from the place of business, it is not evidence of a joint act of insolvency 
and on such evidence no order of adjudication can be made against 


(d) Ex parte Ilayman (1878} 8 

D. 11, 23; Re Rowland and 
Crankihaw (1866) L. R. 1 Ch. 
App. 421. 

(e) Ex parte Sheen (1877) C Ch. D. 235. 

'V. 

m. 


u, 

622; Bankruptcy Rules 285 and 
288. But a firm can now com¬ 
mit an act of bankruptcy in 
Rnplond by non-complianco with 
a bankruptcy notico founded on 
a judgment againfit the firm, and 
by virtue of eec. 119 of tho Bank¬ 
ruptcy Act, 1914, can haw a 
receiving order made against 
a firm. Tha od[;Wic<j/ion, how- 
e\*cr, must be made against the 
partnert indindualiy, and not 


against the firm in the firm name. 

(A) Ookuldoas Qoverdhan Does v. Parry 
«C- Co. (1925) 48 Mad. 795, 91 
I. C. 127, (’25) A. 31. 1249. Soe 
Brovn v. Carbenj (1864) 16 C. B. 
(N. S.) 2,143 E. R. 1023. 

(s) 8oo Rules mode under P.-t. I. A.— 
Calcutta Rule 151, Bombay Rule 
154. In Madras it is prortded 
by Rule 47 that "an order ^ of 
adjudication shall bo made ajatnet 
the partners individually”. But 
tide, it has been held, does not 
mean that an order of adjudiea. 
tion cannot bo made against a 
firm, and that if tho rule doori 
mean it, it is ultra vires: GokulJoss 
Gorerdhan JPoas v. Parry <£■ Co. 
(1925) 48 Mail. 795, 91 I. C. 127. 
(•25) A. M. 1219. 
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90, 91 


the firm (j). An adjudication order may be made against a firm, though 
the firm is dissolved, if the debts of the firm have not been paid (*:), 
provided that the act or acts of insolvency have been done during the 
continuance of a joint debt or debts, though they may have been done 
after dissolution (/). Where a peraou carries on business in the name of 
a firm, a petition may be presented agamst him also in the name of tlie 
firm. See para. 137 below. 

Where a petition is presented against two or more partners in the 
name of the firm, or where it is presented agamst a person in the name 
of the firm m which, he carries on business, the Court may, on application 
by any person interested, order the names of the persons wlio are part¬ 
ners in the firm, or the name of the person carrying on business under a 
partnership name, to be disclosed in such manner and verified on oath 
or otheruise as the Court may direct. 

There is no provision m the Provincial Insolvency Act, eoxi'espontl- 
ing to sec. 11 (d) and .sec. 99 of the Presidency-towns Insolvency Act. 
Sec. 79 (2) (c), however, of the Provincial Insolvency Act provides for 
rules being made by the High Court as to the procedure to be followed 
where the debtor ia a firm. This assumes that an adjudication order 
can be made under the latter Act agamst a firm in the firm name, and 
rules in fact have been made under that Act regulating such procedure (fM)- 
There was no provision even as to rule-making in the corresponding 
section (sec. 51) of the Provincial Insolvency Act, 1907. It was accord¬ 
ingly held in a Calcutta case under that Act that an order of adjudica¬ 
tion could not be made against a firm in the firm name («)• Under 
the Act of 1920 it has been held that such an order can be made (o). It 
i.s not clear whether the provision for making rules in sec. 79 (2) (c) of the 
Provincial Insolvency Act lets in by implication, in cases under the 
Provincial Insolvency Act, the provisions of law relating to the adjudi¬ 
cation of partners and of firms imder the Presidency-towns Insolvency 
Act. In any case it is desirable to reproduce those provisions in the 
Provincial Insolvency Act. 


91. Joint Hlodu family.—The members of a joint Hindu family 
may bo adjudged insolvent on a single petition by a creditor, if they are 


{j) MtlU V. Bennett (1814) 2 31. & S. 
55C. 105 E. R. 488; Copal AWu 
V. Mohanlal Kamjalal (1026) 49 
Mad. 189, 91 I. C. 874, (’26) A. 
31. 200. 

(1) OoLvldosa v. Porry 

Co. (1025) 48 .>(<ul. 795, 01 I. C. 
127. (-25) A. 31. 1219- 
(() Bx pniie Clarke (1832) 1 D. A Ch, 
3;4, cited in Williams on Bank- 


I runtcy 16th e<l., p. 217. 

(m) Calcutta Rules, 19 to 27. AlW.a- 

I bad Rulei, 22 to 30; Bombay Ruw 

' xxvin. 

(n) Kali Chitran Saha v. Ilari .UeAm 

Ba»a (1919) 2* C. W. N. 4'‘1. 
.'.8 I. C. 531. . , . 

(o) Mohammad Umar v. OJpaal Bent’ 

t-r (‘29) .A. L. 417. H» I. C. -3'- 
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personally liable on a joint debt and, have committed a joint act of Para. 91 
insolvency, as, for instance, a joint transfer of family property in favour 
of a creditor by way of fraudulent preference (p). The test is whether 
if the petition were treated as a suit, the suit would be bad for misjoin¬ 
der of causes of action and defendants. If the suit would not be bad 
on that ground, a single petition for adju<Ucation is maintainable (g). 

It is submitted that a single petition can also be presented even if an 
act of insolvency is separately committed by each of them, as where 
each member departs from the dwelling-house with intent to defeat or 
delay the creditors of the family, provided it is done during the conti¬ 
nuance of a joint debt or debts (r). fri a Calcutta case (s), it was held 
following an earlier decision of the same High Court (t) under sec, 344 of 
the Code of Civil Procedure, 1882, that a declaration of insolvency can¬ 
not be asked for in one petition against joint debtors. This decision, 
it is submitted, is not good law. 

Acts of insolvency, as defined in the Acts are acts or things done 
or suffered to bo done creating a personal liability. Although the father 
or manager in a joint Hindu family can act on behalf of the family the 
recognised restrictions on his power to act in his representative capacity 
as to impose any personal liability on any other members of the family, 
render it impossible to treat any act of insolvency committed by him 
in relation to the affairs of the family generally as an act of insolvency 
committed by the other members of the family also. Consequently 
the joint Hindu family cannot as such be adjudicated insolvent, but two 
or more members of the family who have incurred a joint personal lia¬ 
bility may present a joint petition in insolvency or may be proceeded 
against on one creditor’s petition in case the joint act of insolvency 
can be brought home to them (u). "Where the business of a joint 
Hindu family is carried on by the manager of the family and 


(p) 2^Iamam^a v. K, R, llict Alttl Go. 
(1921) 44 Mad. 810, C3 I. C. 916, 
(’21) A. M. 294 ; Mvthn Veerappa 
V. &'tt'o^run<ilAa (1026) 49 Slad. 
217, at p. 218. 92 I. C. 603, (’26) 
A. M. 133; Pams Pa>n v. AmtV 
Chand (1928) 10 Lah. L. J. 207, 
109 I. C. 464, (’28) A. L, 354, 
whoro tho dobt was not a joint 
debt; Kalu Ram v. Oirwar Stngh 
(1930) 12 Lah. L. J. 06; 126 I. C. 
445; (’30) A. L. 692; AtoAoWr 
Prasad v. Ram ToAal (1937) 
16 Pat. 724 ; 172 I. C. 731; (’37) 
A.P. 665; Pohio Mai v. Basant Ram 
(1941) Lah. 55. 192 I. C. 632 (’40) 


A. L. 462. 

(?) Rrojendm Ifandan v. Neliinja 
Bfhari (’35) A. C. 174, 30 C.tV.N. 
104, 154 I. C. 776. 

(r) v. Ilam Din (’31) A.L. 
334. 130 1. C. 783. 

(s) Kali Charon Saha v. Hari Mohan 
Basal- (1010) 24 Cal. W. N. 401. 
S3 L C. 631; Kamal Lai v. Chandri- 
ha Charon (I93S) 177 I. C. 829, 
p39) A. P. 18, whore tho rulmg In 
the Calcutta case was not discussed. 

(I) Saroda Prosad VHl v. J7arn 

Ghandm (1005) 2 Cal. L. J. 318. 
(h) Mohabir Pra^ v. Ram Tahal, 
Supra. 
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Para. 91 debts are contracted by him in the course of the business, the 
other members are not personally liable for the debts and they 
cannot therefore bo adjudged insolvent in respect of those debts, 
xmless they render themselves pereonally liable by taking an active 
part in the business or otherwise (n). It does not make any difference 
that the family consists of father and sons and that under the Hindu 
law the sons are liable for the lather’s debts. \Vliere a partnership 
exists between a stranger and a joint Hmdu family consisting of father 
and sons some of whom are mmors, upon the adjudication of the firm 
as insolvent, its assets including the minors’ share therein vest in the 
Official Receiver, although as partnere in the firm they were under no 
personal habUity, and no property of theirs which was not the property 
of the firm could be touched by the Receiver. The Receiver is however 
entitled to proceed against the inter^ts of the minor sons in the joint 
family property, and they could obtain exemption on proof that 
the father’s debts were tainted by immorality (tr). If the father 
contracts a debt in the course of the business and he dies, and a 
decree is obtained by the creditor against the sons limited to the 
assets of the family in their hands, the sons cannot be adjudged insol¬ 
vent in respect of that debt, they not being personally liable for the 
debt (»), and it does not make any difference even if the son asks for 
and obtains time for the payment of the father’s debt. If the under¬ 
mentioned case ( 2 /) lays down any proposition to the contrary, it is not 
good law. An application for insolvency by some of the members of a 
Hindu joint family does not Ipso facto result in the insolvency of all the 
members of the family (s). A minor member of a joint Hindu family 
can in no case be adjudged insolvent (a). Even if he takes an active 
part in the jomt family busings after attaining majority, ho cannot be 
adjudged insolvent m respect of business debts contracted during his 
minority {b). See para, 86 above. If minors are made parties to the 


(v) yagasuhrahmania Mudaliar v. 
KrishnamaehaHaT (1927) 50 Mad. 
981. 986, 104 1. C. 642, (’27) 
A. M. 922. 

(w) Bhola Prasad v. Ramkumar (1932) 
11 Pat. 399. 139 I C. 13, (*32) 
A.P.231. 

(*) (1927) 50 Mad. 981, 104 I. C. 642, 
(’27) A. M. 922. supra-. Purrtaffya v. 
Koltauya (1931) 61 M.I/.J. 518; 
135 I. C. 31; (’31) A.M. 788; C. P. 

Co. V. OSieinl Reetittr 
(1940) Mad. 191; 186 I. C. 123; 
(’40) A. M. 30. 

(y) Mulhtt Veerappa Chtttiar v. Sita- 


gurunatka Pillai (1926) 49 
217, 93 I.C. 603, (’26) A. M. 


(6) Qtfidol AssxgrKte p/ Aladrtts y 
Pahniappa ChtU'j (1918) 41 Jfad. 
824, 49 I. C. 220. 
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petition, the proper course is to amend the petition by striking out their 
names (c). 

A joint Hindu family firm is not a ** firm ’* in the sense in which that 
word is used in the law of partnership. Therefore, no insolvency petition 
can be presented against a Hindu joint family firm as such. A petition 
can only be presented against the members of the joint family; but 
they must be adults (d). 

92. Corporate and registered companies.—!N'o insolvency petition 
can be presented against any corporation or against any association or 
company registered under any enactment for the time being in force (e). 
Companies are wound up under the Indian Companies Act, 1913. Where 
there is a conflict between the Companies Act and the Insolvency Act, 
the provisions of the Companies Act must he given eflFect to (/). 

93. Traders and non-traders.—Prior to the Bankruptcy Act, 
1861, no person could bo adjudged bankrupt unless he was a trader. 
Sec. 65 of the Bankruptcy Act, 1849, contained an enumeration of traders, 
and they alone were liable to bankruptcy. The list included apothecaries, 
auctioneers, bankers, brokers, millers, bleachers, carpenters and persons 
who made their living by buying and selling goods or commodifies Non- 
traders were excluded from the Bankniptcy Court, and a special Court 
called the “ Court for the Relief of Insolvent Debtors ” was instituted for 
their benefit. Relief was granted by that Court to msolvent debtors from 
the liability to imprisonment on surrender of their property ; but their 
after-acquired property remained liable to the creditors unless they 
could either arrange with all their creditors or obtain a sufficient majority 
to bind the minority to a comproml<« with the sanction of the Court of 
Bankruptcy under the provisions of the statute 7 and 8 Viet. c. 70 {g). 
The Bankruptcy Act, 1861, made all debtors, whether traders or non¬ 
traders liable to bankruptcy, and abolished the Court for the Relief of 
Insolvent Debtors, and repealed the enactments relating thereto. But 
the Act still preserved certain di^inctions between traders and non¬ 
traders, and certain acts of bankruptcy were confined to traders only. 

‘ The Bankruptcy Act, 1883, abolished all distinction between traders and 
non-traders, e.vcept as to certain matters which apply only to traders. 


(c) Ham Kiahen v. Ham Din (1931) 
130 I. C. 783; (’31) A. L. 384. 

(d) See Sanyasi Charan Mandal v. 
KriahnoTiandJian Barterji (1922) 49 
I. A. 108, 49 Cal. 660, 67 I. C. 124, 
(’22) A. rC. 237; PoMo Mai v. 
Basant Bam Mehenhand (1941) 


Lali. 55, -192 I. C. 532, {'40) A. L. 
462. 

(«) P.-t. I. A., s. 107; Prov. I. A., s. 8, 
(/) Seertfari/ of State v, Punjab Indus- 
trial Banl- Ltd- (1931) 12 Lah. 678, 
134 I, a 200. (’31) A. L. 351. 

(g) See 1 and 2 Vict. c. 110; 5 and 6 
Vict. c. 116; 7 and 8 Vict. c. 96. 


Paras. 

91-93 
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Para. 93 The Indian Insolvency Act, 1848, made a distinction between traders 
and non<traders (k), but the distinction bos now been abolished except as 
to certain incidents of insolvency which apply only to traders. One of 
them is the doctrine of reputed ownership (i). Another relates to the 
insolvent’s discharge, as where being a trader he has omitted to keep 
books of account or continued to trade after knowing himself to be 
insolvent {j). 


(h) 8m 88. 8 and 9 ofl to acts of uwol* 

vency. and s. 60 as to discha^. ] 0) 
i,) A., s. 62 (2) (c): Viov. 


1. A., 8.23 (3). 

P.-t. I. A., a. 39 (2) (b) and (o); 
Prov. r. A., a. 42 (1) (b) and (e). 
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LECTURE IV. 

ACTS OF INSOLVENCY. 

( P.-t, I. A., s. 9; Prov. I. A., s. 6.) 

94. Origin and objects of acts of insolvency.—^Tt has been stated 
in Lectme IV that a person cannot be adjudged insolvent unless he is a 
“debtor” ■within the meaning of the insolvency law and has committed 
an act of insolvency. Both these lio at the very basis of the insolvency 
jurisdiction of Courts. A debtor, we have seen, is a person subject to 
the insolvency law of India. An act of insolvency is something done or 
suffered by a debtor which gives the Court jurisdiction to make an order 
of adjudication. One of the principal objects of the insolvency law is 
to distribute the debtor’s property among tbe creditors in the most 
expeditious and economic manner. It is, therefore, of great importance 
that an insolvent debtor should he brought under the operation of law 
08 soon as possible after his affairs have become embarrassed; and for 
this reason certain acts have been prescribed as indicia of insolvency. 
These acts are called acts of insolvency, and no person can be made an 
insolvent unless he has committed ono of such acts. But immediately 
upon his committing an act of insolven<y a debtor becomes liable to bo 
adjudged insolvent (a). 

Tho earliest specification in tho English statute law of acts of bank¬ 
ruptcy is to be found in 13 Eliz. c. 7, and this has been added to and 
varied ^ subsequent statutes. The acts wliich now constitute acts of 
bankruptcy in England are specified in sec. 1 of the Bankruptcy Act, 
1914, In India they are specified in tho Presideniy-toums Insolvency 
Act, sec. 9, and the Provincial Insolvency Act, sec. 6. 

95. Acts of insolvency.—^Tho acts of insolvency enuim rated in tho 
Presidency-towns Insolvency Act, sec. 9, arc the same as those men¬ 
tioned in tho Provincial Insolvency Act, sec. C. It is enacted by those 
sections that a debtor commits an act of insolvency in eacli of the fol¬ 
lowing cases, namely 

(a) if, in India or elsewhere, ho makes a transfer of all or sub¬ 
stantially all his property to a tiurtl person for the benefit 
of his creditors generally; 


Paras. 
94, 95 


(a) KobaoD on Bankruptcy, 7th cd., p. J32. 
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' Paras. 
95, 96 


(b) if, in India or elsewhere, he makes a transfer of his property 
or of any part thereof with intent to defeat or delay his 
creditors; 

(c) if, in India or elsewhere, he makes any transfer of his pro* 
perty or of any part thereof, which would, under this or 
any other enactment for the time being in force, be void as 
a fraudulent preference if he were adjudged an insolvent; 

(d) if, with intent to defeat or delay his creditors,— 

(i) he departs or remains out of Part A States and Part 
C States, 

(ii) he departs from his dwelling house or usual place of 
business or otherwise absents himself, 

(iii) he secludes himself so as to deprive his creditors of the 
means of communicating with bim ; 

(e) if any of his property has been sold or attached for a period 
of not less than twenty*one days in execution of the decree 
of any Court for the paj-ment of money: [the words “or 
attached for a period of not less than twenty-one days” do 
not occur in the Provincial Insolvency Act] ; 

(f) if he petitions to be adjudged an insolvent; 

(g) if he gives notice to any of his creditors that he has sus¬ 
pended or that he is about to suspend, payments of his debts ; 

(h) if he is imprisoned in execution of the decree of any Court for 
the payment of money. 

Explanaiicm. —^The act of an agent may be the act of the principal, 
even though the agent have no specific authority to commit the act. 
The Presidoncy-toims Insolvency Act uses the word “states” in place 
of India and Part A States and Part C States, the word “states” having 
been defined in see. 2(j) to mean all the territories for the time being 
comprised within Part A States and Part C States. [The words 
“oven though the agent have no specific authority to commit the act, 
do not occur in the Provincial Insolvency Act, but this does not moke 
any difference.] 

(fi) Transfer Jor benefit of creditors generally. 

[P.-t. I.A., 9. 0 (a) ; Prov. I.A., a. C (a)]. 

96. Transfer for benefit of creditors generally.—A debtor com¬ 
mits an act of insolvency if, in India or elsewhere, he makes a transfer 
of all or substantially all his property to a third person for the benefit 
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of his creditors generally. A transfer for the benefit of creditors generally 
though it was not expressly mentioned in the Bankruptcy Acts prior 
to the Act of 1869, was always treated as an act of bankruptcy, the rea¬ 
son being that the transferor thereby,deprived himself of the power 
of carrj’ing on his trade, and endeavoured to put his property into a 
course of distribution among his creditors different from that which 
would take place under the bankruptcy law and without the safeguards 
which that law provides (&) A transfer for the benefit of creditors 
generally was first expressly* mentioned as an act of bankruptcy by the 
Bankruptcy Act, 1869, sec. 1 (2). In order that a transfer for the bene¬ 
fit of creditors may be an act of insolvency, it is necessarj* that the trans¬ 
fer must ho for the benefit of all the creditors, and not a particular class 
of creditors. A transfer by a debtor for the benefit of his trade creditors 
only is not an act of insolvency under clause (a), though it may amount 
to a fraudulent transfer under clause (b) or a fraudulent preference under 
clause (c) of the section (c). A composition deed whereby the debtor 
transfers his property to trustees for the benefit of such of his creditors 
as may sign it within a specified period is a transfer for the benefit of 
creditors generally, and as such an act of insolvency (d). The transfer 
again must be of the whole or substantially the whole property of the 
debtor (e). For a transfer under this clause to constitute an act of insol* 
venoj’ it is not necessary to prove an intent to defeat or delay creditors 
as it is m clause (b); such a transfer has always been deemed in itself 
to have that effect (/). 

For a transfer for the benefit of creditors to constitute an act of 
insolvency there must be an operative transfer of all or substantially 
all the debtor’s property so as to put it out of his power to deal with it (gr); 
and, further, the transfer must be to ‘‘a third person.” A mere declara¬ 
tion of trust by the debtor, or a mere agreement by him that his pro- 


(6) Rt Spaclman (1890) 24 Q.B.D. 728, 
738; Re HW (1872) L. K. 7 Cb. 
App. 302; Ift the tiKiCter o/ Brij- 
mohan Dobay (1897) 2 C. \V, If. 
30. 

(c) Re PhilUpa (1900) 2 Q. B. 329. 

(d) Karsandas v. Maganlal (1902) 26 
Bom. 476; Lalchand v. Hutsainto 
(’27) A. S. 78, 97 I. C. 257. 

(e) Be Spnchman (1890) 24 Q.B.D. 728. 
(/) DuUon V. Morrison (1810) 17 Ve«. 

193, 199. 34 E. R. 75. 77; R« 
Sharp (1900) 83 L. T. 416. Seo 
also Ex T^Tie Villars (1874) 


L. R. 9 Ch. App. 432, 443. 

to) Be Hvghtx (1893) 1 Q. B. 595. M 
to the dcGnition of “transfer of 
property” see the Transfer of 
Property Act, 1682, s. 6. Refer¬ 
ring to the definition of “transfer” 
in that Boction, and the words 
‘‘m future ” in particular. 
Marten J. aaid in Re Mahomed 
<t* Co. (1922) 24 Bom. 
I,. R. 861, 871, 75 I. C. 203. {’23) 
A. B. 107, *T do not see that that 
definition applies to P.-t. I. A.” 
See also the Indian Trusts Act 
1882, 8. 5 and s. 78 (c). 
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shall bo dealt Ttith for the benefit of his creditors {h), or a mere 
letter by the debtor to a third person authorising him to realise his pro¬ 
perty and hold the proceeds for the benefit of his creditors {i), is not 
such a transfer as is contemplate by the section, and does not constitute 
an act of insolvency. 


97. Act of Insolvency commltteil abroad.—^The words “or else¬ 
where" coupled with tho words “or remains out of India" in clause (d) 
(i), fehow that a, tTansfer of his pTOi>erly by a debtor for the benefit of 
his creditors executed outside India may bo an act of insolvency, in other 
words, that an act of insolvency may be committed abroad. In that 
case, however, the debtor must be domiciled in India, and the transfer 
must be intended to operate according to the law of India (j). A trans¬ 
fer executed by a foreigner, who has never been in this country and has 
himself personally done no act within tho jurisdiction of the Insolvency 
Courts of India, is not an act of insolvency, though ho may have traded 
through an agent in this country and may have contracted debts and 
acquired property in this country (I*)* 

98. Patty or privy to transfer for benefit of creditors.—A creditor 
who has assented to a transfer for the benefit of creditors cannot, as a 
rule, take advantage of it as an act of insolvency (1), but he may do so if 
his assent has been procured by misrepresentation of his assets by Ibe 
debtor (m), or if the transfer is fraudulent as against him, aa for instance, 
on the ground of a secret preference given to another creditor (»). Where 
creditow, who have heard a statement by the debtor about his inability 
to pay his debts, do not press their rights but accept a portion of their 
just dues and do not interfere with the carrying on of the debtor’s busi¬ 
ness, they are not estopped from relying on the act of insolvency for 
adjudicating the debtor as insolvent (o) 


99. Transfer for benefit of creditors void as against Official Assignee 
or Receiver.—If a debtor transfers all or substantially all his pioperty 
for the benefit of his erectors generally and is adjudicated an insol- 


(ft) Jte Spaceman (1890) 24 Q. B. p. 
728. The words used m tbe 
B. A., 1914, are “conveyance or 
assipnment." These words have 
been held to include a declaration 
of trust of leaseholds ; He Bvghes 
(1893) 1 Q. E. 595. 

(i) Lipion V. Hell (1924) 1 K-B. 701 ; 
Re Spofkrnan (1890) 24 Q. B D. 
728. 

(J) yxirte Crtajyin (1873) I,. R. 8 Ch. 
App. 374, 380. 

(ft) Cooie V. Charles A. Togeter Co, 


(1901) A. C. 102. ^ ^ 

(!) Ex parte Stray (1867) L, B* - 

App. 374 ; Jfe Thomas Bovhy 
(1897) 4 Mans. 41 ; Rf BnndZ^ 
(1906) 1 K. B. 377 Re MiUs (1906) 
1 K. B. 389. 

(m) J?e Tonfnfturp (1889) 60 T. ■<-70, 

6 Moir. 49. ^ 

(n) Et parte Milner (1885) 15 Q. E. P- 
605, 

(o) J. Mclver v. Alaoappct CheUiar 
(1936) 70 M.LhT. 646, 163 I.C. 722, 
(■36) A. M. 27. 
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vent •within three months after the date of the transfer, the transfer 
is void as against the Official Assignee or Receiver whether the adjudi¬ 
cation was on the petition of a creditor {p), or of the debtor (?), and the 
trustees of the deed must hand over the property to the Official Assignee 
or Receiver as the case may be. A transfer, however, for the benefit 
of creditors generally ia not void in itself, and effect will be given -to 
it if insolvency does not ensue •within three months. It is void only 
if insolvency supervenes and that too within three months from the 
date of the transfer (»■). If the debtor is not adjudged insolvent within 
that period, the trustees of the deed will continue to hold the property 
for the benefit of his creditors ; and the debtor being divested of all 
interest in the property, it cannot be attached in execution of a decree 
against him, though the decree-holder was not a party to the deed («). 

(b) Transfer with intent to defeat or delay creditors. 

[PA. I. A., 3. 9 (6); Prov. 1. A., 3. 6 (6)]. 


100. Transfer with Intent to defeat or delay creditors.—A debtor 
commits an act of insolvency if, in India or elsewhere, he mokes a trans¬ 
fer of his property or any part thereof with intent to defeat or delay his 
creditors. This act of insolvency was first introduced by 1 Jao. 1, o. 16» 
sec. 2. It is quite different from the act of insolvency dealt with above. 
The transfer in this case need not be of oil or substantially all the pro¬ 
perty of the debtor; it may be a transfer of “any part’* of his property (0- 
further, it need not be in favour of creditors generally ; it may be in 
favour of a single creditor («), or of some one who is not a creditor at all (w), 
but it must be made by him with intent to defeat or delay his creditors. 
“A transfer by the debtor of his interest in property which is protected 
from attachment and sale by a Civil Court or insolvency proceedings 
will not be regarded as an act of insolvency (»«).” 


lOOA. Intent to defeat or delay creditors.—Sec. 1 (I) (b) of the 
Bankruptcy Act, 1914, is in the following terms: "A debtor commits 
an act of bankruptcy if, in England or elsewhere, he makes a fraudulent 


(p) I'x parte Viltnra (1874) L. R. 9 Cb. 
App. 432. 443. 445; Re tlinh 
(1899) 1 Q. n. 612. 

(?) Khoo Krxal Siev: v. H'ooi Taik 
Ihcat (1892) 19 Cnl. 223, 19 I, A. 
15; Mnnniohanda* Ramji v. JV. 
0. Marleod (1902) 26 Bom. 765. 
776-779. 

(r) Re riirth (1899) 1 Q B. 612, 621. 
{») Darnanji v. A’aonyV (1864) 1 Bom. 
II. C. 233 ; Bapiiji v. tlmedbhai 


(1871) 8 Bom. H. C. 245; Lai- 
tAand v. Httejainio (’26) A. S. 78, 
82, 97 I. C. 257. 

(0 Re Prior (1922) C. & C. R. 1, on 
anneal from (1921) R. & C. R. 193. 

(u) Re Wood (1872) L. R. 7 Ch. App. 
302. 

(v) See Re David and Adlard (1914) 
2 K. B. 694. 

(ic) JfoRoZ- Chand v, Laihmi Dat 
(1934) 148 X.C. 832. (*34) A. L. 507. 
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IfM’. 


‘l''l»'rfy or traiitfrr of hii projx'rty or of nny |>aft thrrr- 
♦ of. Thp Il.-vnkni|i!ry Act, mol llir* c.nriirr fr»titrtlnp<l al<o 

lljc «»inU “with intf-iU to •l^'fr.it or il^I-iv Ju< cmlilon." 

\\VT\' iimittM for tho tm»r m tho Umikniptcy Aft. Is»i3. xcc. 0 (i), 
nnil Ifn'y !m%r fifx'n «mittr<l in fitiln<'r{itrnt Arti», Ah to llm nif-minc of 
til'' wonU ‘'fm»j«lul<':it‘* anil "wijli jntrtil to or ilrl.-iy crr<lilon’' 

in tlio An «if Isjn. it \raH rani in I{^ ll'o-vf ^x), tli.at the non! "fratida* 
Iciil” Mir.nnt frmidiilrnt hh nenm^t cr^litom: that iho conveyance, 
Imvinp to ho frnudnlrtit npainHl crnlitor*, it munt l>o ujth intent 
to dcfrantl rmlitorn nn«l Iho wonlt “nitli intent to ilrframl crrditorH" 
werr tlnTcforr to l>e itt]|iti«-il; tlmt then* «'in ho ilifTcrmn* Ifclwccn a 
t'onvcyance fmutlnlrnt nn acattint crr^htfin* nntl a conveyance nitli intent 
In defeat op delay crr^litorn Merpt that in the funner cav* the intent 
not ft matler of fad hut n conclutioii of law ; and that the wordn 
'“with intent to ilcfo.ai or delay erwlilori'* wen' left out in the Act cf 
1800 na iia]i;rfiuan< and inideadin*.;. 


The w'ftnla u«ed in the Indian Act<* nre "with intent to defeat or 
delay crc<litora.'* The exprrM.»ion “fmiidnient’’ doen not occur in either 
'of the two Acti. It ^^ouId eecm that where ft tron^fer in entirely for » 
pant consideration, the pre-mmplion that it was made with intent to 
defeat or delay creditors Is Immesliatcly raided. Where, however, it is 
for ft jiresent consideration, proof of intent to defeat or delay crcciitors 
is ncccss.ary ; the intent may 1m* inferwl from Burroundinp circumstan- 
ce.s (y). Intent to defeat or delay creditors may nlso bo pathered from 
the consequences of the debtor’* net. If ft transfer by the debtor has 
the effect of fiiihstantially reclucinp the nrea which was available to the 
creebtors for realising their debts by temporary alienation and if the 
transfer by itself is not enough to bring in sufficient money to discharge 
his existing liabilities, the transfer must ho deemed to have been made 
with intent to defeat and delay creditors, although tho primarj’ motives 
of tho debtor in elTecting tho transfer might bo different (c). 


lOOB. Transfers fraudulent under Transfer of Property Act, 
1882, sec. 53.—Soc. 53 of tho Transfer of Property Act, 1882, is taken 
from tho statute 13 Eliz. c. 5, known os the statute of Elizabeth. Both 


(*) 

(y) 


(1812) 1.. R. 1 Ch. App. 302, 307; 
Be Prior (1922) B. & C. R. 1. 
See Be Colemere (18C5) B. R. 1 Ch. 
App. 128; People's Bank of A’or- 
Ihem India v. Yusa/ Ah (’37) 
A. L. 405: Chaman Lai v. OeMnd 
Samp (’40) A. L. 496; Saijnath 
V. Atal Prasad (1936) 168 I. C. 
140, (’37) A. P. 134; Dammu 


Vighnteam v. Sararingha 
(1040) 190 I. C. 663. (’40) A. P- 
187; Hardirari Lai v. CWo^^y 
(1940) 185 I. C. 771. (’40) A, O- 
205 ; In re Adamah Nalvala (19^-; 
3 4 Bom. L. R. JIC2. (’32) A. B. 680. 
Skagvan Das v. Md. Nawaz Sha/t 
I.L B. 1939 Lah. 403, (’39) A.L. 
319, 185 I.C. 489. 



ACTS OF INSOLVENCY. 


107 


relate to transfers fraudulent as against creditors. The statute 13 Eliz. ^ta. IW 
c. 5 (nou* the Law of Property Act, 1925, sec. 172), after reciting that 
it is made for the avoiding of fraudulent feoffments and grants of lands 
and of goods, which feoffments and grants are devised of malice and fraud 
to the end and purpose to delay, hinder and defraud creditors of their just 
and lawful actions, enacts that every feoffment and grant made for any 
intent or purpose so declared, shall be deemed and taken only against the 
person whose action shall he in anywise disturbed, hindered, delayed or 
defrauded, to he clearly and utterly void. The statute contains a pro¬ 
viso for the protection of purchasers in good faith and for considera¬ 
tion. See. 53 of the Transfer of Property Act provides that every transfer 
of immovable property, made with intent to defeat or delay the creditors 
of the transferor, is voidable at the option of any person so defeated or 
delayed, hut that nothing contained in the section shall impair the rights 
of any transferee in good faith and for consideration (a). The section 
does not, as the statute does, refer to movable property, but the same 
principles have been lield to apply to this kind of property also (6). 


A transfer under sec. 53 of the Transfer of Property Act may bo a 
colourable transfer as in Twyne's case (c), or a voluntary transfer or gift, 
or it may be a transfer for consideration. In Ttvyne'e case a debtor 
who had several creditors purported to transfer the whole of his property 
to one of the creditors in satisfaction of his debt. The transfer was 
made secretly and the debtor continued in possession of the property 
and dealt with it as his own. It was held that the intention of both 
the parties was that the transferee should in fact take no beneficial 
interest, but be a trustee for the transferor, and that the transaction 
was a mere sham devised for the purpose of putting the property out 
of the reach of the creditors and therefore voidable at their option. 
^Vhe^e a transfer is voluntary, it will be presumed to have been made 
with intent to defeat or delay creditors if the necessary consequence of 
it is to defeat or delay creditors (d). Where the debtor executes a mort¬ 
gage in favour of his son-iu-Iaw at a time when he is involved heavily 
in debt, the presumption that the mortgage was to defraud his creditors 


(o) Pre^^ous to the Transfer of Pro¬ 
perty Act, the Courts in India 
were Ruidod by the principles 
of tbe statute 13 Eliz., c. 5: see 
AWoof Bye V. Aftr Mahomed 
Mo^Jfer Hosseifi (1884) 11 I. A. 
10, 10 Ca?. 016. 

(6) A'unAn Pothanaafiar v. Pam Bair 
(1023) 46 ilad. 478. 481, 72 1. C. 
727. (’23) A. -M. 658. 

(f) 1 Sm. L. C., 12th ed,, 1. See al«o 


jfajan v.'Araeanif lissu) ■* i>om. 
70; Muaadee Mohamed v. Ally Jl/a- 
homed (1854) C M, X. A. 27; 
Rangxbhai v. Vinayak (1887) 11 
Bom. 666 ; Chidani^ram v. iSrint* 
«i»o (1914) 18 C. tv. N. 841, 23 
I. C. 714 (P. C.) 

(d) - **.- - 
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is very naturally raised against him, especially when the evidence of the 
consideration is open to suspicion (e). But where a transfer is for 
consideration, it is necessary in order to avoid the transfer, to show 
want of good faith on the part of the transferee. It must be noted that 
a transfer under sec. 63 is not voidable iinless it was made with intent to 
defeat or delay creditors generally. A transfer therefore is not voidable 
xmder that section, if its effect or object is to prefer one creditor to another 
even though it is made with the intention to defeat an anticipated exe¬ 
cution. What sec. 53 invalidates is a transfer which removes the whole 
or a part of the debtor’s property from the creditors as a body to the 
benefit of the debtor (/). 


lOOC. Transfers fraudulent under insolvency law.—For the pur¬ 
poses of insolvency law there are two classes of transfers which by rea¬ 
son of being considered to be fraudulent as against creditors are acts of 
insolvency, namely, (I) transfers which are fraudulent under the Insol¬ 
vency Acts, such as a transfer under cl. (b) now under consideration 
and (2) transfers winch are fraudulent under the Transfer of Property 
Act, 1882, see. 63. Transfers fraudulent imder the Transfer of Property 
Act, sec. 63, are acts of insolvency within cl. (b), and will support an 
insolvency petition if presented within three months of the transfer. 
A transfer, though for consideration, would be an act of insolvency within 
cl. (b) of this section, if it was made with intent to defeat or delay credi¬ 
tors. But a transfer for consideration is not fraudulent within sec. 53 
of the Transfer of Property Act unless the transferee was a party to the 
fraud. Such a transfer, therefore, cannot he an act of insolvency (g). 

Transfers fraudulent under the insolvency law, that is, made with 
intent to defeat or delay creditors within cl. (b) of this section, may he 
divided into two classes, namely:— 

1. Transfers of all or substantially all the property of the debtor 

[paras. 101 to 108]. 

2. Transfers of part only of the property of tho debtor [para. 109]- 

101. Sale or mortgage ol substantially the whole property for 

past debts.—A sale or mortgage of tho whole or substantially tho whole 
of a debtor’s property witliont present equivalent is a fraud upon the 


(e) .tmir Cfuind v. OJieiaJ Jt€rtirfr 
(1031) 134 I. C. IlUS. ('31) A- L. 
667. 

(/) v. IfaUm Lot (1910} 

43 I. A. 104. 43 Cal. 621. 32 
1. C. 345 : Afmararn v. Dayaram 
(’29) A.S. 94. 115 I-C' 330; 
OUffy V. Dfomlry (1912) 5 K. D. 
474,492. 


S«o Re Craneton (1892) 0 
ICO; £.r Petrie Ch^plm (*®Y^ 
26 Cli. D. 319. prr .> 

«t p. 336: /It 

a.. 1. (19J3) D. * C. 5' 

Ilirth (1899) 1 Q. B. 

por Vauahon WUIhu^;; • 

.V. 335. 340. 40 J. C. 19C. 
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bankruptcy law. This was first laid down by Lord Mansfield in Worseley Para. 
V. De Mattos {h), and it has been followed in later cases. A transfer 
by a debtor of all or substantially all his property in consideration of a 
past debt, that is, a debt already incurred, whether made absolutely 
or by way of security, is an act of insolvency within the meaning of this 
clause, whatever the motives of the parties may have been as such transfer 
has the effect of withdrawing all the debtor’s property from the legal 
process which, bis creditors have a right to enforce against him (i). 

Such a transfer necessarily defeats or delays the other creditors by pre¬ 
venting them from issuing execution; this being so, no evidence of 
actual intent to defeat or delay creditors is necessary {j). It is different, 
however, where the transfer is of part only of the property. If the 
debtor has disposed of part only of his property, the intention to defeat 
or delay creditors must be proved as a fact: see para. 109 below, 
“Transfer of part only of debtor’s property.” 


An assignment by a debtor to a creditor in consideration of a past 
debt and a secret verbal agreement that that creditor will pay the other 
creditors generally is in effect an assignment for a past debt, ond as such 
an act of bankruptcy. In Ex parte Chaplin (b), a trader in embarrassed 
circumstances assigned the whole of his property to a creditor in considera- 
tion {as expressed in the deed) of the release of a debt of £3,271. In 
fact, only £1,370 was then duo and the real consideration was the re¬ 
lease of that debt and a secret verbal agreement to undertake the pay¬ 
ment of the assignor’s debts. The business continued to bo carried on 
by the assignor in his own name as before though he wan in fact acting 
under the directions of the assignee and as his salaried servant. At the 
date of his bankruptcy nearly all the trade debts duo at the date of the 
deed had been paid in the courao of the business. It was held that the 
deed was void as an act of banJeruptcy, its neoessazy offect being to 
defeat and delay the creditors in enforcing their ordinary remedies for 
tlie recovery of their debts and there being no means by which they 
could compel the fulfilment by the assignee of his agreement to pay their 
debts. Cotton, L. J., in giving judgment said:—“If persons will take 
from a man wlio is in difficulties a debt of this description, which has 


W (1758) 1 Bwrr. 467. »7 E. R. 407. 
(») U’or«cZ«v V. De Mat!oa (175S) 1 
Burr. 467. 07 E. R. 407; Ite 
IFoorf (1872) L.R. 7 Ch. App. 302; 
Kriihnn Daa v. Raja Ram (1030) 
C2 All. 476, 126 I. C. 363, (’30) Au\. 
282. 

(;) Re Wood (1872) L. R. 7 Ch. App. 
502, 308:Er jwrtr EUa (1876) 2Ch. 
D. 7D7; Re Raymeni (1809) 6 


Mans. 288; Re Jule^ (1002) 2 K. 
B, 63; Re Prior (1922) B. & C- 
R. 1; Krishna Das v. Raja Ram 
{evpra), 

(t) (1894) 26 Ch. D. 310 ; Re 

(1892) D Morr. 160, 163, 170;/n re 
Adamaii KaloaJa (1932) 34 Bom. 
L. R. 1162, (’32) A. B. 580, HI 
I. C. 057. 
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the effect of tvithdraning and is intended to withdraw ali the property 
of the debtor from the legal process which his creditors have a right 
to enforce against him, and bankruptcy ensues, the debt is void under 
the bankruptcy law. It is fraudulent as well as void, whatever may have 
been the view of those who were engaged in the transaction that it might 
pe the best thing for the debtor or it might afford an effectual way of 
paying the creditors.” 


102. Sale of substantially the whole property for a present 
consideration.— A doHUfide sale by a debtor of the whole or substantially 
the whole of his property for a present consideration is not an act of 
uisolvency. Such a transaction amounts merely to a conversion of goods 
into money (Z). The sale, however, will constitute an act of insolvency 
if the seller intends to defeat bis creditors, as where he intends to abs¬ 
cond with the proceeds of sale, and he does in fact abscond, although the 
purchaser, if he is not aware of the fraudulent intention of the debtor, 
will be protected by sec. 57 of the Presidency-towns Insolvency Act 
[Provincial Insolvency Act, sec. 65} (m). The conversion by a trader 
in embarrassed circumstances of his business, which constitutes the 
whole of bis assets, into a one-man company, consisting really of himself, 
the consideration being not cash, but shares which are practically worth* 
less and an undertaking by the company to pay his debts, amounts to 
an act of bankruptcy (n). But “a fair and bona fide sale is scarcely 
within the mischief for which the Bankruptcy Act proposes a remedy” (o). 
The burden of proving that the sale is not bona fide lies on the 
party who alleges it (p). The consideration need not be of the same 
value as the property sold. “A bona fide sale of goods in * season of 
pressure by a trader for whatever ready money can be obtained is valid, 
though the price may be small” (g). 


103. Mortgage of substantially the whole property for a present 
consideration.—A bona fide mortgage or pledge by a debtor of the 
whole or substantially the whole of his property for a present consideration 
is not an act of insolvency, even though the consideration may not be 
strictly adequate. The reason is that even if the advance bears a smaU 
proportion to the property pledged, it might be of more advantage to 


U) Bo-<e V. Hayeoch (1834) 1 Ad. & 
EH 460, 110 E. R. 1283; Baxter 
V Pntchard (1834) 1 Ad. & EH. 
456. 110 E. R. 1282 ; Lee v. Bart 
(1865) 11 Exoli. 880. 

(m) Shears v. Goddard (IS96) I Q- B. 
406; Jte 1^02) 2 K. B. 

58, and Ex parte Myer* (1908) 
1 K. li. 941 fwliere tho transftsreo 


was a party to the fraud}. 

(n) Jte Ihrth (1899) 1 Q. B. 612. 

(o) Rose V. Haycock (1834) 1 Ad- 
Ell. 460, 110 E. R. 1283. 

(p) Bose V. Hoycock, eupra. 

(Vj Billlestone v. Cooke (18S6} 6 L.a 
li. 206, 309, 119 E. B. 875. SS® • 
Be Cra^uton (1892) 9 Morr. 16«. 
164. 
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the trader and his creditors than the property itself. Thus where the 
property pledged was w'orth £6,000 and the limit of the advance stipulated 
for was £1,800, and both the lender and borrower thought that the advance 
was requisite to carry on the business and would enable the borrower 
to do so, it was held that the pledge did not constitute an act of bank¬ 
ruptcy. Campbell, C. J., said : “ In times of pressure an advance in ready 
money of a very small amount may very often enable a trader to avoid 
stopping payment, and so enable him to pay 20s. in the pound. I 
cannot therefore say that the inadequacy of the advance makes the 
deed fraudulent”. In the same case Erie, J., said: “ The power of 
raising a small sum in ready money on an emergency may often, in the 
exigencies of trade, he of immense value. It would be dangerous to 
lay down that an arrangement by which a trader under such circumstances 
raises money is as a matter of law void because of any disproportion 
between the security and the sum raised ” (r). 

The advance and the mortgage need not be contemporaneous. As a 
general rule, where a sum of money is advanced on the faith of a promise 
that a mortgage shall be given, and a mortgage is subsequently given in 
pursuance of the promise, such sum is to be treated as a present advance 
on the security of the goods and not as a past debt, provided the promise 
to give the mortgage is a bona fide and an absolute one. But where 
it is agreed between the parties that the execution of the mortgage should 
be postponed until the trader was in a state of insolvency, in order to 
protect his credit, such postponement is evidence of an intention to 
commit an actual fraud against the general creditors, and it will vitiate the 
mortgage as one made for a past consideration (s). The promise in such 
a case is neither bona fide nor absolute. It is only a device to enable the 
debtor to acquire a false credit (0- 

104. Mortgage ol substantially the whole property securing existing 
debt and present advance.—A mortgage of the whole of the debtor’s 
property partly in consideration of on existing debt and partly in con¬ 
sideration of a present advance is not of itself an act of insolvency. The 
reason why a mortgage of the whole of a debtor’s property in considera¬ 
tion of a past debt is per se an act of insolvency but a mortgage of the 
whole property in consideration of a past debt and a substantial present 
advance is not, is that while in the former case tho mortgagee can step 
in and put a atop to tlio business and thus sweep off the whole of tJio 

(r) BittUstone v. Cooke (1856) 6 E. & App. 63G, 042, G44-CI3. 

B. 200. no E. R, 875; Ex parte (*) Ex parte Kxlner (1879) 13 Oi. D. 

IJauxvell (18S3) 23 Cli. 1). 626. 102. Seo also Ex parte I/auxirrll 

(*) Ex parte Fisher (1872) L. R. 7 Ch. (1883) 23 Cli. D. 626. 


Paras. 
103, 104 



114 


LECTOBE IV. 


Paras. 
105,106 


judgment their Lordaliips said: ** The well-known rule of law is, tliat if a 
trader assigns all his property except on some substantial contempora¬ 
neous payment, or some substantial imdcrtaking to make payment in 
Juluro, that is an act of bankruptcy, and is void against the creditors and 
the assignee simply because nothing is left with which to carry on his busi¬ 
ness; whereas if he receives substantial assistance something is left to 
cany on tho business". Their Lordships then reviewed the evidence and 
held that tho mortgage was partly in consideration of a past debt and 
partly in consideration of present and future advances, and said: " That 
being so, their Lordships consider that this deed must be held to be valid 
They are not aware of any case in which, a simultaneous advance of a 
large amount being made and future support being promised of a large 
amount, the validity of such a deed has been seriously colled in question. 
In this case the simultaneous advance was nearly as much as the pre* 
existing debt and the undertaking to give future advances was consider¬ 
ably more. It has been argued for the assignee that the proper test is, 
whether it was tho intention of the parties that the trader giving such a 
security should cany on his business. Their Lordships conceive that 
that question hardly arises except in those cases where the amount of 
additional assistance given at the time of the mortgage is so small as to 
create a doubt whether it is substantial; and then comes in the inquiry 
into the motives of the parties, whether they did really intend that the 
business should be carried on or not. It is impossible to raise such a 
question here, where the amount of simultaneous and future advance 
is very large.” 


106. Consideration,—^The principle upon which a transfer by a 
debtor of the whole or substantially the whole of his property for a present 
consideration or partly for a past debt and partly for a present or future 
advance is protected, is that the debtor receives an equivalent for his 
property. It is not essential, however, in the case of a transfer by 
Tvay of mortgage, that the advance should be proportionate to the pro¬ 
perty charged or be of equal value with the existing debt, if it be made 
6ona fide to .enable the debtor to meet his engagements, or, if he he a 
trader, to enable him ,to continue his business (e). 


The consideration need not be in a cash payment (/). It may consist 
in a release of the debtor’s pre^rty from a charge already affecting it {g), 
or it may be a sum paid to another creditor to release a previous ch arge on 

to debtor] ; Ex parts Reed (1872) 
L. R. 14 Eq., 682 [retiring bills 
upon which debtor was liable]- 
(g) JVhUmore v. Claridge (1863) 33 L J. 
Q. B. 87. 


if) 


Ex parte Tkrelfall J- 

Bk. 8 ; Ex parte Evans (1879) 39 

Ex parte Tkrelfall (1876) 4C E. J. 

T.._ n re. _.1 _ r\f cmtwiA 
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the property (/i). But payment by the transferee to some creditors 
though honestly made, is not a suf&cient equivalent to prevent a transfer 
of the whole of the debtor’s property from being an act of insolvency (t); 
nor an agreement by him with the debtor to pay creditors {j). Mere 
forbearance to seize under an execution (h), or giving time to a debtor 
to pay (Z), is not a sufficient consideration to prevent a transfer of the 
■whole of a debtor’s property from being an act of insolvency. 

107. After-acquired property.—In Graham v. Chapman (m) it was 
held that a transfer by a debtor of the whole of his property to secure a 
past debt and a present advance was an act of bankruptcy, if the transfer 
included property which the transferor might purchase with the advance, 
the ground of the decision being that such a transfer would enable the 
transferee to take the whole of the transferor’s property including /uture 
assets and to apply it in payment of both the old and the new debt in 
preference to the claims of the other creditors. This decision was over¬ 
ruled by the Court of Appeal in Ex parte BauxwtU (n), and it was held 
that such a transfer was perfectly valid though it included after-acquired 
property, even if such property was purcb^d by means of the fresh 
advance. In a Calcutta case decided thirteen years after Ex parte 
EauKwell, the mortgage was to secure existing debte and future advances 
and it included future assets as in parte Eauxwell. The Court held, 
following Graham v. Chapman, that the mor^ge was an act of insolvency 
and was therefore void against the Official Assignee (o). The attention 
of the Court was not drawn to Ex parte BaxtxweU. The Calcutta decision 
is clearly wrong. 

108. What Is whole of debtor’s property.—The answer to the 
question what is the whole or substantially the whole of the debtor’s 
property depends upon the circumstances of each case. The point is 
important, for a traiafer by a debtor of pari only of his property, though 
it be in consideration wholly of a past debt, is not necessarily an act of 
insolvency (p). If notwithstanding the transfer, the transferor is able 
to meet his engagements, or, if a trader, to carry on his business as before, 
the transfer is not an act of insolvency; but if, notwithstanding the 
property excepted from the transfer, the effect of the transfer is to dela^' 


(M 

(f) 

0 ) 

(^) 


Lomax V. Buxton (1871) L. R. 6 C.P. j 
107. 

.Re Sharp (1900) 83 L, T. 410. 

Ex parte ChapUn (1884) 20 CL. P. 
319. 

Woodhouse v. Murrai/ (1807) L. B. 

2 Q. B. 034; Sx parte Cooper 
(1878) 10 Ch. D. 318. 


(l) Ex parte Cooper (1878) 10 Ch. D. 

(m) (1852) 12 C. B. 85. 133 E. B. 833. 

(n) (1883) 23 Ch. D. 620. 

(o) in tAe maf{«T of /Imferoee iSummerjf 

! (1896) 23 Cal. 592. 

(p) Young v. Ward (1852) 6 Es:. 321. 
155 £. R. 1328. 


Paras. 

106-108 
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Paras. 
108,109 


creditors or to render the transferor incapable of carrying on his business 
as before, the transfer ■will be an act of insolvency (j). The burden of 
proving that the transf^ is calculated to delay creditois or to stop 
business lies upon the person who sets up the transfer as an act of in¬ 
solvency (r). 

The effect of the transfer may be judged to a large extent from the 
value of the property excepted from the transfer. In determining that 
value, the value of book debts is to be taken into account (s). If the 
exception is substantial, the transaction ■will be allowed to stand, but 
if it is merely colourable the transaction ■will be declared an act of insol¬ 
vency. Where the excepted portion consists of property •which would 
not pass to the Official Assignee or would not be capable of being 
seized in execution, it cannot be said to be substantial (t). 


109. Transfer of part only of debtor’s property.—A bona fide 
transfer of part only of a debtor’s property in consideration of a present 
advance is not an act of insolvency. " The law has been long established 
that for a debtor to part with a portion, although it may be the larger 
portion of his goods, and to receive for those goods some consideration in 
return, although the consideration may not be adequate or to their full 
value, is not a fraud ” («). 

A transfer of part only of a debtor’s property in consideration of s. past 
debt is not an act of insolvency per ae. Such a transfer is an act of 
insolvency if made with intent to defeat or delay creditors, and such 
intent must be proved. It may even be inferred from surrounding 
•circumstances. The portion however, which is excepted must be real and 
substantial; it must not be a mere colourable exception 'of a part of the 
debtor’s property (v). ^ansfers of part only of a debtor’s property 
in consideraticai of a past debt mostly fall under the head of fraudulent 
preferences within cl. (c) of this section; but a transfer of part of a 
debtor’s property may be fraudulent as against creditors ■within cl. (b), 
oven though there be no preference of a creditor or creditors. 


It is obvious that a transfer of part only of a debtor’s property in 
oonsideration of a past debt does not stand on the same footing, so far as 


<?) 


Ex parte Foxley (1868) L. B. 3 Ch. 
App. 615; Re Bayment (1899) 6 
Mans. 288. See also Re QlenvUU 
(1885) 2 Morr. 71. 


<r) 


! -wy M. \A 


(•) 

w 

(«) 

(») 


Ex parte Burton (1879) 13 Ch. D- 


parte Hawker (1879) L.R. < Ch. 
(1692) 9 M™, 

68; Pennell v. Reynoldt (ISG-l 


E R., 974 , 979. 

In re Adam-ali Nulvata, eupra. 
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it affects creditors, os a transfo*’ of the whole of his property in considera¬ 
tion of such a debt. While a pre-existing debt may amount to Rs. 20,000 
the total assets may bo worth Rs. 50,000, and in such a case it is obvious 
that a transfer of part of tho assets to satisfy the debt ^\•ilI still leave 
sufficient assets in the hands of tho debtor to enable him to meet his other 
engagements, or, if a trader, to carry on his business as before. Such 
a transfer cannot constitute an act of insolvency, as it cannot be said 
of tho transfer that it was made with intent to defeat or delay creditors. 
It has always been held that it is competent to a trader to appropriate 
specific portions of his property in payment of, or b 3 * way of security for. 
particular debts («?). If this were not allowed, commerce could not be 
carried on. The true principle applicable to cases of this kind seems to be 
that if the debtor has other property* of a substantial amount, with which 
he can carry on his business as before, the transfer of a portion may be 
good (x). If, however, a transfer of a portion is made on the eve of 
insolvency with intent to defeat or delay creditors, the transfer will be 
an act of insolvency and void against the Official Assignee (y). See para. 
lOS above, “ What is whole of debtor’s propertj’”. 

110. “Transfer”,—A transfer, to be an act of insolvency under this 
clause, must pass or purport to pass some interest in the property (s). A 
deed of sale of immovable propertjr executed by the owner to a third 
person, nominally for a consideration, but in reality without any con¬ 
sideration, to screen the property from his creditors, is a transfer within 
the meaning of this clause, for tho deed purports to pass the owner's 
interest in the propertj* (o) A partition effected bj’ a debtor with liis 
brother whereby he gave the latter all his property and himself took onlj* a 
small amount in cash without providing for the settlement of his debts 
was regarded as an act of insolvency (6). 

111. “Gilt”.—The void “ transfer ” in this clause includes a gift. 
A gift by a debtor of tho whole or substantially the whole of his property is 
per se an act of insolvencj*, and the gift will be void against tho Official 
Assignee if the debtor is adjudged insolvent within three montlis from 


(w) ^Yorseley v. De Mottos (1758) I 
Burr. 467, 97 E. R. 4a7. 

(^). Young v. TFord (1852) 8 Ex. 221, 
165 E. B. 1338: In re Adamalt 
(1932) 34 Bora. L.- B. 162, (’32) 
A B. 580. 

(j/) Ex parte Pearson (1873) L.R. 8 Ch. 
App. 6 67; Oadi BhUaji v. Cfovlnd’ 
rao Bapujt (1937) 169 I. C. 846, 
(’37) A.N. 127. 


(z) Uitt V .Beeston (1RC7) L.R. 8 Ex. 26. 
(<i) Secretary oj State for India v. Dadi 
Beddi (1919) 36 Mad. L. J. 181, 
51 I. C, 748; Purari Kalh v. At- 
(1916) 13 All. L. J. 434, 2'» 
I. C. 217 [collusive suh] 

(6) War Deo v. Haidar Hassan (1936) 
- 161 I, C. 978, (’36) A. 1.. 336; 
Bajirao v. Daulatrao (1930) 128 
I.C. 404, (’30) A.N. 215. 


Paras. 
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111-115 


the date thereof (c). A gift of part only of the property is not an act of 
insolvency per se. It is an act of insolvency if it was made with intent to 
tlefeat or delay creditors (d). See Presidency-towns Insolvency Act, sec. 
55, and Provincial Insolvency Act, sec. 53. 

112. Mortgage by partner of partnership property.—It is an act 
of insolvency if a partner, who knows that his drm is insolvent, gives a 
charge upon the partnership assets for his own private debt, or for future 
advances to he made to himself. Such a transfer necessarily tends to 
defeat the creditors of the partnership, and to prevent the proper distribu¬ 
tion of the partnership assets under the bankruptcy law, and is void 
against the Official Assignee (e). 

113. Act of insolvency committed abroad.—The same principles 
which apply to transfers for the benefit of creditors executed outside 
India apply also to transfers made with intent to defeat or delay creditors 
executed outside India. See para. 97 above, imder the same heading. 

114. Transfer when void as against Official Assignee.—Trans¬ 
fers made with intent to defeat or delay creditors, which are void as acta of 
insolvency within cl. (b), are void against the Official Assignee only if they 
are executed within three months of the presentation of the petition f/l* 
Such transfers are void as from the date on which they were executed. 
Such a transfer, however, may amount to a fraudulent transfer within 
the meaning of sec. 53 of the Transfer of Property Act, 1882. If it does, 
it may be availed of >vithin three months as an act of insolvency. Even 
if it is not so availed of, it is liable to be avoided on proceedings taken 
by the Official Assignee or Receiver at any time within the period 
prescribed by the Indian Limitation Act, 1908. See para. 138 (8), 
where the subject is fully discussed. 


(o) Transfer by ivay of fraudulent preference. 


iP.-t. J. A., 8. 9 (c); Prov. 1. A., s. 6 (c).] 


115. Transfer by way of fraudulent preference.—“A debtor 
commits an act of insolvency if, in India, or elsewhere, he makes any 
transfer of his property or any part thereof, which would, under this or 
any other enactment for the time being in force*, be void as a fraudulent 


<ci S(*o jTorsely V. -De JJatto* (1758) 1 
Burr. 467, and B. A., I9M, a. 1 (1) 
(b); Singha v. CAtranJi Lai (1939) 
182 l.C. 466. (’39) A.L. 35. 

(d) See OnanaftAai v. Srinivata (1868) 
4 Mad. H. C. 84. _ 

^e) Ex petit SnoirftoK (1872) 1.. B. 7 


Ch. App. 634, 646-547; Rt fte 
ha»t (1917) 22 C.W.N. 335. 461. C 

iltntr V. TtUrton 11868) 

Ex. 104; Jonex v. Harbrtr (1870) 
L. B. 6 Q. B. 77. P.-t. 1. A; » »*• 
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'profcrcncc if ho wro ndjtidgctl nn insolvent”. This net of insolvency wfts 
first introduced into tho Statute Book by the Bankruptej' Act, 1883 [sec. 4 
(c)]. It u-as, bowover, aln^iya held from n verj* cnrly period of tho bank* 
ruptcy law to l>o on net of bankruptcy (y), nnd ^^w apparently introduced 
to set at rest a dou!)t on tho aubjcct occaaioned by tho decision in Ex 
patle StubbinJf (A). Tliis act of insnlvenc 3 * is ncldom made o ground for 
■tho prwentation of a petition. Tlio rMson is that before adjudication it 
la nlvrajT? more difiicafit to prove tho factn conatituling \mduo prefercnco 
than after ndjiubcalion, for it ia only nftor adjmlicaf ion that tho debtor*8 
nlTaira nre iuve.stigated and facts constituting unduo preforenco nro 
gatheretL In almost cverj’ case where undue preference Is proved, tho 
petition Is founded on some other act of iasolvcncy. Tlio onus of proving 
that the alienation b\‘ the debtor coo-stilutctl fraudulent prefereneo is 
on tho partj* impugning the transfer and tho test is to see what was tho 
dominant motive of the debtor in satisfying theso particular croditors (i). 
Sec. 60 of tho PresidenC 3 *-town.s Insolvency Act [Provincial Insolvency 
Act, aec. 64] relates to tmnfnclions by wa 3 ’ of fraudulent prefereneo includ* 
ing transfers b 3 ' way of fraudulent preference. Tlio clause now under 
consideration is confino<l to imw/rrs by wa>* of fraudulent preference. 
TIio subject of fmudtilont prefereneo is dealt svith in Lecture X, Part V, 
liclow. 

(d) Dcparlurc or absence from Imlhy or (hvelUng 
house or place of business. 

IP.4.1. .1., s. 9 (d); Pror. /. A. C (d).] 

116. Avoiding creditors,—.4 debtor commits an act of insolvency, 
if with intent to defeat or delay his croditors— 

(i) ho departs or remains out of Part A States nnd Part’B States; 

(ii) ho departs from his dwcUuig-house or usual place of business 
or otherwise absents himself; 

(iii) ho secludes himself so ns to deprive his creditors of the means 
of communicating with Him. 

These acts of bankruptc 3 ' wore introduced some by tho statute 34 
■and 35 Hen. 8, c. 4, and some by the statute 13 Eliz. c. 7. The words 
■*‘or usual place of busincia” do not occur in any English Act. 

117. Intent to defeat or delay.—All tho acts mentioned in this 
clause are in themselves innocent, and to make them acts of insolvency, 

-(?) Seo HofTTKjn V. PMAer (1774) Cowp, (f) Z>euian Ohattd v. Daulat Sam (’42) 

117, 98 E. R. 998. A.L. 121, 201 I.C. 200. 

<h) (1881) 17 Ch. D. 68. 
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117-119 


it is necessary to prove that tho act was done wth intent to defeat or 
delay creditors (j). If any of these acts is done with intent to defeat 
or delay creditors it is immaterial that no creditor has in fact been de¬ 
layed (i*). Tho intent should bo alleged specifically in tho petition {/), but 
if it is not, tho defect may bo cured by nn amendraent at any time be¬ 
fore adjudication. In that caao tho amended petition should be served 
on tho debtor (m). Statements mado or letters uTitten by a debtor are 
admi.'?siblo ns evidcuco of intention (n). 


118. Departing or remaining out of India.—^ITio departure of a 
debtor out of India, to constitute an act of insolvency, must bo with 
intent to defeat or delay hts creditors. If there bo no such intent, as 
where tho debtor departs from India for tho purposes of his business, 
tho departure uill not constitute an act of insolvency, oven if creditors 
arc delaj’ed thereby (o). Tho intent to defeat or delay creditors is in 
most cases a matter of inference. Thus if a trader leaves India without 
maldng any provision for tho pajTncnt of his bills, it will bo presumed 
that his intention was to delay his creditors (p), but this may not be 
80 , if tho debtor’s permanent rosidcnco is outsido India (j). The act 
of insolvency now under consideration is complete at tho moment of 
departure (r). As to tho departure of an agent, see paia. 136 below, 
“Act of insolvencj’ committed by agent.” 

The words “remains out of India” imply that tho person who remains 
out of India has his horn© or place of busine.ss in India, and cannot rea¬ 
sonably be held to apply to the case of a foreigner who leaves India for 
Ills own homo and remauis in his bom© («). The same principle applies 
in'thd case of a domiciled British subject whose permanent residence 
is out of India (t). Remaining out of India is a continuing act of insol¬ 
vency (u)- 

119. Departure or absence from dwelling house or place of busi¬ 
ness.—Absenting oneself is no act of insolvency, unless it be with intent 
to defeat or delay creditors. Whether that intention exists is a question 


0) Be Wood (1872) L.R. 7 Ch. App. 
302,306 

(il) WtlUams V. Nunn (1809) 1 Taunt. 
i ■ > 1270, 127 E. B. 837. 

(l) Sx parte Coates (1877) 6 Ch D. 
979, 36 l-.T. 806; Abu Haji v. 
Haji Jan (1906) 8 Bom E. ». 
648. 

(m) Be Ftdduin, Squire dk Co. (1893) 
eOL.T. 203. 

(n) " Ex parte Brandon (1884) 26 W». D. 

500, 503; Bateman v. Benley 

(1794) 5 T.R. 512, 101 B.R. 288. 

(o) Ex parte Osborne (1813) 1 Rose. 
387 ; Warner v. Barber (1816) 


Holt. N. P. 175. 


P. 600. , . 

(r) Ex parte Gardner (1812) 1 Ves. and 

[») Ex parte Crispin (1873) L.R. 8 Ch. 

App. 374, 380. . ^ n 

[t) Ex parte Brandon (1884) 25 Ch. P- 
500. ■ .as 

») EeAW«-wn{1895)lQ. B. 183,180. 
Be Burrows [1944] Ch. 49. 
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of fact (v). Thus if a debtor departs from his place of business with all Para. 11& 
his available cash with the avo'Wed object of defeating a threatened 
attachment, it is'clearlj* an act of insolvency {to). If a trader shuts up 
his shop during business liours, or departs from his dwelling house, 
without leaving instructions where he is to be found if creditors call 
or without making arrangements for carrying on his business, he mu<»t 
be presumed to have left to avoid his creditors (x); but the absence 
may be satisfactorily accounted for and the presumption may be re¬ 
butted (y). No such presumption, however, arises where the debtor 
has left a representative behind (a), or has left a direction that letters 
are to be addressed to him at a particular place (o). A departure to 
avoid an arrest, though under a groundless misapprehension, is an act 
of insolvency (6). In cases of departure, length of absence is immaterial 
if the intent bo proved, as the act of insolvency is complete at the time of 
departure (c). 


The words “othertviso absents himself” seem intended to cover cases 
which are not expressly specified in clause (d) of the section The 
words mean “absenting liimself” from his place of abode for the time 
being, though it may not be his dwelling-house, or from his place of busi¬ 
ness, or from some particular creditor at some other place (d). Thus 
concealing oneself in the back room of a house to avoid arrest is an act 
of insolvency (c). In order to prove “absenting” it is not necessarj' 
to show actual physical absence from a particular place. Presence in 
disguise may constitute “absence.” “Absenting” may equally be car¬ 
ried out by change of tlie debtor’s name or the name of his house (/). 
The mere failure of the debtor to keep an appointment with a creditor 
is not an act of insolvency, unless ft is accompanied with intent to defeat 
or delay. Thus where a debtor promised to call at an appointed time 
on a creditor and pay the money, and having failed to procure the money 
he did not call but he was to be found at his own place of business it 
was held that there was no act of insolvency (y). If, however, a debtor 


(i») Ex parte Meyers (1872) L. R. 7 Ch. 
( App. 188,190. 

(to) i?« Aranvayal SabTiapaly (1897) 21 
Bom. 297. 

E,-- ... .- -O"-. 


'lK.B.309. 

(y) Ex parte Barney [1863) 17 L.T.iSS. 
(s) Be TVooIslenholme (1887) 4 Jlorr. 
258. 

(o) Ex parte Addisott (1849) 3 De G. 

& S. 680, 64 E.R. 615. 

(ft) Warner v. Barber (1816) Holt, N.P. 


176; Xewinan v. Sletch (1829) 
ilos. & 51. 338, Spencer v. Billtntj 
(1812) 1 Ro<te. 362. 

(c) Ex parte Gardner (1812) 1 V. & B 
46; BayUy v. Schofield (1813) 1 51. 
& S. 338, 105 E. R. 127. 

(ti) Bemosconi v. Farehrolher (1830) 
10 B. & a o40, 109 E. R. 5.55 , 
HtAroyd v. Gwynne (1809) 2 Taunt. 
176, 127 E. R. 1044. 

(e) Ch^owth V. Hay (1813) 1 51. A S 
676, 105 E.R. 252. 

(/) Re Alderson (1895) 1 Q. B, 183 
(y) Ex parte Meyer (1872) L R. 7 Cli. 
App. 188. 
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119, 120 


absents himself from a place at which he has appointed to meet 
his creditors with reference to a settlement of their demands with intent 
to defeat or delay them, it is an act of insolvency, although the place 
at which the appointment was made was not the debtor’s usual place 
of business (^). Absenting oneself with intent to defeat or delay is a 
continuing act of insolvent^ {*). 


120. Secludes himself.—^If a debtor with intent to defeat or delay 
his creditors secludes himself so as to deprive his creditors of the means 
of communication with him, it is an act of insolvency. This is called in 
English law “beginning to keep house." If a debtor gives a general 
order to be denied to creditors or others, and a creditor is in 
consequence denied, it will constitute an act of insolvency (j). 
The denial must be connected with the order to deny (b), and it must 
be to a creditor or bis duly authorised agent {1). If the order to be 
denied to creditors is not followed by actual denial to a creditor, it seems 
there is no act of insolvency (w). It is not an act of insolvency if a 
debtor denies himself to a creditor at unreasonable hours, as for 
instance, at eleven o’clock at night (n). 


There are various other circumstances besides denial to creditors 
from which this act of insolvency may be inferred. Thus it may be 
inferred if the debtor withdraws from that part of the house where he 
usually sits to a more retired part to avoid his creditors (o); but the 
inference does not arise if he is still accessible to his creditors, for he 
could then be served with process in the ordinary way (p). It ^^7 
similarly be inferred if » banker closes the bank against customers and 
remains within (g). Where a warrant has been issued for the arrest 
of a judgment-debtor in execution of a decree and the debtor conceals 
himself in order to avoid arrest, such conduct amounts to an act of insol- 
Tency (r). As to seclusion by an agent, see para 136 below, “Act of 
insolvency committed by agent.” 


(h) Bussell V. Bell (1842) 10 M. * W. 

340, 152 E.B. 500. 

<t) Re Alderson (1895) 1 Q. B. 183. 
(;•) Lloyd V. Beatheote (1820) 3 B. & B. 
388. 

<i-> Rx parte Foster (1810) 17 Vos. 414, 
34 E. R. 160. 

II) Ex parte Bamjord (1809) 15 Vos- 
449, 33 E. B. 824. 

(m) Fislier v. Boucher (1830) 10 B. & 
C. 705, 109 E, R. «12. 

<„) Ex parte BaU (1753) I Aik. 202, 


(o) 

(P) 


26 E. R. 130; Smith v. Currie (1813) 
3 Camp. 349, 170 E. R. 1407. 

Key V. Shaw (1832) 8 Bing. 320, 
131 E. R. 417. 

Kastur Chand v. Dhanpat Singh 
(1896) 23 Cal. 26, 33-34, 22 I. A. 


( 7 ) 

(0 


Gumming v. Bailey (1830) 6 Bing. 
363, 130 E. B. 1320. 


Jam Labhaya Mat v. -TtrOT C^an- 
hat Singh (1932) 133 I. C. 026, 
’32) A. L. 28. 
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(e) Sale or attachment in execxttion. 
tP.-l. /. s. 9 (e) ; Prov. J. A., «. 6 (e).] 

121. Sale or attachment In execution.—In cases governed by the 
Presidency-towns Insolvency Act, a debtor commits an act of insolvency 
if any of his property has been sold or attached for a period of not 
less than Uveniy-one days in ezccntion of the decree of any Court for the 
pajTuent of money. The words in italics do not occur in the Provincial 
Insolvency Act, as it was thought that iUnsive attachments in favour of 
the debtor’s friends or relatives with a view to take the property out of 
the reach of creditors were not so common in the mofussil as in presi¬ 
dency-towns. The result is that in cases governed by the Provincial 
Insolvency Act, it is only a sale in execution that can operate as an act 
of insolvency. The act of bankruptcy consisting in the holding of the 
debtor’s goods by the sheriff for twenty-one daj'S was first introduced 
by sec. 1 of the Bankruptcy Act, 1890. 

Leaving aside for the moment the act of insolvency which consists in 
imprisonment [cl. (h)], it may be stated that the acts of insolvency other 
than those mentioned in clause (e) are the debtor’s own acts, while that 
mentioned in clause (e), though called the debtor’s act in the first part 
of the section, is not his act at all. Where the act of insolvency is the 
debtor’s own act, it dates from the time when it is begun ; where the 
act of insolvency is not the act of the insolvent, it dates from the moment 
after the completion of the act. Thus a transfer for the benefit of cretU- 
tors generally is an act of insolvency of the debtor’s own, and the act 
dates from the time when it is begun, and it is void as against the Official 
Assignee as from the moment of its commencement. On the other hand, 
the act of insolvency now imder consideration, not being an act of the 
debtor, dates from the time when it is completed, that is, from the mo¬ 
ment after the completion of the sale or from the expiration of twenty- 
one days from the attachment as the case may be. As the sale consti¬ 
tutes an act of insolvency only from the moment after its completion, 
it is not void as against the Official Assignee as is a transfer for the bene¬ 
fit of creditors (s). The words ‘property has been sold in execution of 
a decree’ do not refer to an indefeasible sale but to a sale which has 
actually been held. Consequently it has been held that the fact of 
a sale of the debtor’s assets in execution of a decree is enough, and a 
subsequent deposit whereby the sale is set aside or a subsequent objec¬ 
tion founded on some material irregularity resulting in the setting aside 

(«) Ex parte Villara (1874) L. K. 9 Ch. I (3) j Prov. I. A., s. 61 (3). 

App. 432. See P.-t. I. A., s. 6$ I 
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124 


LrcruRE IV 


Paras. 

121-122 


of tfie sale, will not alter the fact that the property was sold in execu¬ 
tion of a decree (t). But an insolvency petition cannot, it is submitted; 
be maintained on the strength of a sale which has boon sot aside before 
the insolvency petition was presented. As to the rights of an attach¬ 
ing creditor to rovivo the proceeds of the sale, and of the execution- 
purchaser, SCO paras. 592 to 602 below («), 

121A. “Has been sold**.—Property is said to bo “sold” within 
the meaning of this sub-section when the property is imocked do^m to 
the highest bidder, and not on the day when the sale is confirmed (v). 

121B. Changing Order under 0. 21, r. 49.—The Court is obliged 
to treat the words of the statute with strictness w'hen they relate to 
the acts of insolvency. Following that rule of strict interpretation, 
it has been held that a changing order on a debtor’s interest is a partner¬ 
ship, under 0. 21, r. 49, is not an attachment witliin the moaning of this 
clause, and is therefore not an act of insolvency {w)- 

122. Twenty-one days.—The limit of twenty-one days is an allow¬ 
ance of time to the debtor within whicli to redeem if he can. The 
allowance of time being for the benefit of tho person affected, as much 
time should bo given as the language admits of. Such being the case, 
the attachment should have continued for the full period of twenty-one 
days Tho day on which tho goods are attached is to be excluded. Thus 
if the debtor’s goods are attached on June 27, 1929, and sold on July 18, 
1929, the period of attachment, excluding June 27, is twenty days and 
a fraction, and not tw'enty-one tvhole days. The attachment therefore 
cannot constitute an act of insolvency (ar). An attacliment before 
judgment can bo relied upon as an act of insolvency where the decree 
holder elects to avail himself of the attachment and applies for execu¬ 
tion inasmuch as from the moment of such application the attachment 
becomes available for the purpose of execution there being no neces¬ 
sity for a fresh order of attachment by the Court (y). 


The fact that the attachment continues for more than twenty-one 
daysisnot a continuing act of insolvency. Noris there a repetition of t e 
act of insolvency at the expiration of every twenty-one days thereafter. 
Once these days have elapsed, the a ct of insolvency is complete (z) - 

(I) Venkatakruhnayya v. Malakonday- 
ya (1942) 1 M. I-. J. 38, 199 I. C. 

793, (’42) A. M. 306. 

in) Soe also P.-t. I.A., 3. 63, andProv. 

I. A., s, SI. 

<u\ Kanai Lai v Tinkan Dt (1933) 

37 Cal. W. N. 635. 145 I.C. 429, 

('33> A.C. 564, Lai Chand v. BogKa 
Ram (1938) 179 I. C. 367, (’38) 

A.L. 819. 
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A petition therefore must be presented \pithin three months of tiie comple¬ 
tion of tho first twenty-one days, though the attachment may continue 
for more than twenty-one days. Thus if goods are attached on March 23, 
1929, the period of twenty-one days expires on April 13,1929. A petition, 
therefore, for adjudging the debtor an insolvent founded on this act of 
insolvency, must be presented within three months of the completion 
of the twenty-one days. If it is presented after that period, the debtor 
cannot be adjudged insolvent on that petition {a). But a debtor maj’^ 
commit more than one act of insolvency of the same nature, and the 
period of twenty-one days can he counted for the purpose of presenting 
the petition from the date of tho commission of anyone of the insolvency 
of the same nature (6). As to imprisonment, see para 135 below, 
“ Remaining in prison.” 


123. In execution of decree for payment of money.—The sale or 
attachment may be of the debtor’s goods or it may be of any other 
property belonging to him, but it must be one in execution (c), and the 
decree must he one for the payment of money (<£). In England it has 
been held that a sale in execution ofan award under sec. 12 of the Arbitra¬ 


tion Act, 1884, constitutes an act of bankruptcy (c), but the words in the 
Bankruptcy Act are *' process in an action or in any civil proceeding,” 
and, the decision rested upon the words ‘‘ process in any civil proceed- 
(/)• The words in the present section are “in execution of the decree 
of any Court." An award for the payment of money filed in Court 
under sec. 11 of the Indian Arbitration Act, 1890, is not a “decree" 
within the meaning of the present clause, although it is enforceable under 
that Act <w if it were a decree. No insolvency petition can therefore 
be founded on an attachment or sale in execution of an award (y). It is 
therefore for consideration whether clause (e) should not be amended by 
adding the words “ or in execution ofan award for the payment of money.” 


(fl) Be Betston (1899) 1 Q. B, 62tt; 
i?e Hyderbhai Huesenbhai (1928) 
52 Bom. 126, 106 I. C. 36, (’27) 
A. B. 633; IFor Lee Lane & Co. 
V. E. E. B. M. V, Chettyar Fim\ 
(1929) 7 Rang. 816, (’29) A. B 
313, 121 X.C. 812; Mt. Anupama 
Debt V. Ourudae Chatterji (1929) 
67 Cal. 1274. 131 I- C. 690, (’31) 
A. C. 246. 

(b) Ebrahim Sait v. ^etlupalayam 
Narayani Bant; Ltd. (1940) S 
M.L.J. 495, 191 I.C. 687, (’40) 
A.JiI. 958. 

(f) Seo Ex parte Peareon (1873) L. R. 
8 Ch. App. 667, a ca'«e undor s. 6 
(5) of the Bankruptcy Act of 1869. 


{d) 5ooRa6a) v. Tnbhowandas (1908) 
32 Bom, 602; Deyumbar v. Ashufoe 
• (1890) 17 Cal. 610; Saw Durmay 

V. Bagyah Singh (1925) 3 Ran?. 
213, 90 I. C. 969, (’25) A. R. 351; 
Venkatesa Mudah v. Desappa Mu- 
dali (1940) 2 M. L J. 655. 193 I. C. 
787 (’41) A. M. 09; Kamla Bai 

V. Chitra Prasad (1938) All. 84, 
173 I. C. 876, (’38) A. A. 59. 

(e) Ex parte Cancasiati Trading Cor- 
jjoratton (1896) 1 Q. B. 36S. 

(/) These words were first introduced 
by tho B. A., 1890. 

(g) ^msohai Mull v. Joylal (1928) 32 
aW.N. 608, (’28) A. C. 840. See 
Tribhuvandas v. Jivanchartd (1911) 
35 Bom. 196, 8 1. C. 179. 
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as. It has been held that a decree on the footing of a mortgage is not a decree 
124 for the payment of money trithm the meanmg of sec. 6 (e) and (h) of the 
Provincial Bisolvency Act, on the ground that what is contemplated by 
the expression “ in execution of the decree for the payment of money ” 
is a decree capable of execution by the aixest of the person or against the 
general estate of the person against whom the decree is passed, whereas 
the decree on a mortgage even where personal relief is provided for, is not 
capable of enforcement against the person or the general estate of the 
mortgagor until the property which has been secured by the mortgage is 
exhausted. That view of the Madras High Court (h), is, it is submitted, 
open to doubt. The form of the decree on a mortgage shows that it is 
essentially one for the payment of money. There is nothing in the statute 
itself to justify the distinction. The Chief Court of Oudh on the other 
hand has held, and rightly so, that a decree for the payment of money 
under els. (e) and (f) of sec. 6 of the Act means a decree personally against 
the person concerned and does not include a decree for sale on a mort- 
gage (0< The decree passed against a person in his capacity as the legal 
representative of another is not a decree of the nature contemplated by 
sec. 6 (e) of the Act. It means a decree that is personally enforceable 
against the judgment debtor and hence a sale of property in execution 
of such a decree is not an act of insolvency under the Act (y). 


Where after a warrant for attachment of goods has been issued, the 
judgment-debtor pays the amount of the decree with the consent of the 
Judgment-creditor to the sheriff to prevent attachment, the payment does 
not constitute an act of insolvency, because there is neither attachment 
nor sale in such a case (1;). 


124. Sale pending adjudication.—The clause now under con¬ 
sideration is intended to apply to a person who is responsible for the 
payment of his own dobt and not to n person against whom an order 
of adjudication is talcing operation. Therefore a sale of a debtors 
property, pending an adjudication order against him which ho has applied 
to annul, in execution of a decree against him, does not constitute a fresh 
act of insolvency, although the adjudication is subsequently annulled. A 
is adjudged insolvent in July 1926 on the petition of S. Ho then applies 
for an annulment of the adjudication. Pending the application one 
of A’s properties which ho had mortgaged to is sold in execution of a 
mortgage decree, the Official Assignee being made a party to tho suit. 


(A) Lalthmawa v. Suh!i>i Uao (1037) 

' ' 170 I. C. 65, (-37) A Jl. 433.^__ 

(f) Jlaij A’olA V. Gajadhar PnW 
' IJ,.R. 11 Lack.Cl. CSSIA-O. 40«. 
161 I. C. OOS. 


(/) 


Kamla BA v. CMira 
I.L.R. 1038 All. 6* ( 3"^) AJV. 60, 

{L} Ex (1874) L. R. 0 Ch. 

App. 301. 
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The adjudication is annulled in FebruMy 1927. 5 then presents a fresh 
petition for adjudging A insolvent, the petition being founded on the 
sale as an act of insolvency. The sale is not an act of insolvency, it having 
been made during the subsistence of tlie adjudication, though the adjudi¬ 
cation Tvas subsequently annulled. It is true that under sec. 23 of the 
Presidency-tomis Insolvency Act provincial Insolvency Act, sec. 37], 
where an adjudication is aimuUed, it is as though it had never been made, 
and the property of the insolvent vests in him retrospectively, but this 
cannot be a ground for treating an execution-sale pending adjudication 
as an act of insolvency (?). 


125. Decree against partners.—^Where a firm consists of two oi 
more partners, and a decree is passed against the firm or the members 
thereof for a partnership debt, it is not sufficient, to adjudicate one of the 
partners insolvent, that the separate property of the other partner or 
partners has been attached or sold. It is the property of the partner 
sought to be adjudged insolvent that should have been attached or 
sold (m). But it is otherwise if the property attached or sold belongs 
to the firm (n). 

(£) Petition by debtor for adjudication. 

[P.-(. I. A., s. 9 (/) ; Prop. I. A., s. 6 (/),] 


125A. Debtor’s petition.—A debtor commits an act of insolvency 
if he petitions to be adjudged insolvent. The presentation of a petition by 
the debtor is in itself an act of insolvency (o). It does not cease to be so 
even if the petition is disriiiased, and any creditor may present an insol¬ 
vency petition against the debtor foxmded on this act of insolvency; but 
it must be done within three months from the date on which the debtor 
presented his petition (p). 

(g) Notice of suspension of payment, 

[P.-1. 1. A., s. 9 (j) / Prov. J. A., s. 6 (j/).] 


126. Notice Of suspension of payment—A debtor commits an act 
of insolvency if he gives notice to any of his creditors that he had suspend- 


(l) Lachmi CJuxnd v, Bepin BeTiary 
(1928) 32 C. W. N. 716, {’28) A.C. 
644. 

(m) Harisekatidra Mulherjee V. The 
East India Coal Co., Ltd. (1912) 16 
C.W.N. 733, 14 I. C. 576; Hama, 
sanlcara Aii/ar v. Krishna Aiyar 
(1926) SI Mad. L. J. 326, 97 I. C. 
393, (’26) A. M. 978. 

(n) 51 Mad. L. J. 326, 97 I. C. 393, 
(’26) A. A. 976, supra. 


(o) Be© abo P.-t. I. A., e. 10; Pro. I.A, 
e.7. 

(p) Jamal Din v. Vishambar Dial (’29) 
A. I.. 72, 109 I. C. 678. See also 
P.-t. I. A., 8. 11 (1) (c); Prov. I. 
A., s. 9 (1) (c); KanaiLal v. Tinhari 
De (1933) 37 C. W. N. 635, 145 
1. C. 429, (’33) A. C. 564; Muradan 
Sardar v. Secretary oj Stale (1939) 
1 CtoL 425, 1S2 I. C. 701, (’39) 
A.C.313. 
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12&-128 


ed, or that he is about to suspend, payment of his debts. This act of 
bankruptcy "was first introduced into the English lair by the Bankruptcy 
Act, 1883 (?). 


127. What is notice.—^The Act does not require any particular form 
of notice Nor does it require that it should be in ■writing. A verbal 
statement uill do, hut whether verbal or written, it must amount to a 
notice (r). The word “notice” cannot be made clearer than it is by 
any verbal explanation (s). A mere casual conversation, not intended 
to convey to the mind of the creditor that the debtor ivas about to sus¬ 
pend payment, ■will not be sufficient (t). The notice must be given to a 
creditor or creditors or his or their representative (u). A person whose 
only right is to bring an action for damages is not a creditor (v). 


A letter .sent by a debtor to his creditors amounting to a notice of 
suspension is admissible as proof of this act of insolvency, though express¬ 
ed to be “ ■without prejudice.” The reason is that the rule which excludes 
documents marked “ without prejudice ” does not apply unless there is a 
dispute or negotiations and terms are offered for the settlement of the 
clispute. Jforeover, the rule has no apph'cation to* a document which, 
m its nature, may prejudice the person to whom it is addressed, whether 
he accepts the offer contained in it or not (u»). 

128. What is suspension of payment.—The notice must amount to 
a declaration that the debtor has suspended, or that he is about to suspend 
pa 3 -nient of his debts. Suspension of payment is a business term usually 
applied to traders; it means failure to meet one’s engagements and to pay ^ 
debts in the ordinarj* course of business as they become duo and pa 3 nnent 
is called for fx). The expression “ suspended payment of liis debts ” 
means tlie entire suspension of his whole indebtedness and a general 
intention to stop payment to every creditor (y). A refusal to pay 
creditors whose debts are disputed is not a suspension of pa 3 Tnent (r). 


S. 4 (1) (h). now B. A. 1914, s. 1 

( 1 ) 00 . 

Ex parte -YicioH (1884) 13 QB.D. 
4C9: .Varo»n Uas Chiman Lai 
(1927) 49 All. 321, 102 I. C. 191, 
(’27) A. A. 2C6; Eatxarsi Dot ▼. 
Maman Chaiid (1933) HI I. C. 
62, (’33) A.L. 113. 

(#) Clouyh V. Samuel (1905) A.C. 442, 
444. 

(0 Ex parte Oastler (1884) 13 Q.B.D. 
471 : Kanhyalal Dharyaca v. Ban- 
irariLol (1936) 166 I, C. 037, fSO) 
,4. C. 2C9. • ^ , 

(u) MaharoJKtthore Khanna v. 


<9) 

(0 


I land* Trading Soerfty (1929) 34 
C.W.N. 401 (counsel]; Jle A Deb- 
f tor (1929) 1 Ch. 362 [solicitor’s 

I manneing clerk]* 

I ( 0 ) Be ihlUr (1901) 1 Q- B. 61. 

I (w) Be Dainlrev (1693) 2 Q. B. IIC 
1 (X) Be Lamb (1837) 4 Morr. 25, 32; 
I .Vunuiromi ^’axdu v. Bangachan 

> (’37) AJiI. 961. „ , , . 

‘ (y) Jndo Burmah Tradert Bank Ltd. 
j V. Barada Charan Dhar, ’44) A.C.) 

370. 48 C.\V.K. 714. 

Ms) i:ara\nDa*v.ChimmanLal{\t)i,) 

I 49 All. 321, 102 I. C. 191, (27) 
A. A. 266. 
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129. Notice o! suspension.—^What the section requires is notice of 
suspension of payment. Therefore, mere sirapension of payment will not 
suffice. There must be a notice of suspension (a), that is, a statement 
which is intended to give the creditor to understand that the debtor 
has in fact suspended payment (6). 

It is important to note that suspension of payment is something 
different from and over and above inability to pay (c). A statement 
made by a debtor to a creditor that he is unable to pay his debts does 
not of itself and without reference to context or circumstances amount 
to a notice that he has suspended or is about to suspend payment of his 
debts so as to constitute an act of insolvency within the meaning of this 
section (d). Such a statement may in one set of circumstances be merely 
a statement that he cannot pay, but in another set of circumstances to 
which one is entitled to look for the purpose of interpreting words that 
are not words of art, it may clearly mean to any ordmary human being 
listening to it, that he is stating that he has not the intention of paying 
his debts when they become due (c). “ The result is that in each case 
all the circumstances must be looked at; and we have to find, beyond a 
simple declaration of inability to pay, some evidence of an intention on 
the part of the debtor to suspend payment of his debts—that is to say, 
to abstain from pajing his debts as they fall due, at least for a time ” (/). 
The mere service of notice by the Insolvency Court informing the creditor 
of the date on which the Insolvency petition is to be heard cannot amount 
to giving notice by the debtor to his creditors that he has suspended 
payment (g). 


130. Temporary suspension.—^There may be an act of insolvency, 
though the suspension indicated in the notice is only temporary. Dealing 


(n) Vasaanji v. Mulji (1926) 60 Bom. 
624. 96 I. C. 435, (’26) A. B. 405; 
Bulomal v. Sumar Kluin (’28) AJS. 
177, 112 I. C. 646; Rarbana Lai v, 
Bute Khan (1933) 146 I. C. 628. 
(’33) A. L. 725. 

(5) Re A Debtor (1929) 1 Ch. 362, 
372-373. 

(c) Clough V. Samuel {1905) A. C. 442, 
444, 448 : Re Lamb (1887) 4 Morr. 
25, 32 ; Durga Ram v. Rar Ktahen 
Daaa (1926) 23 All. L. J. 536. 88 
1. C. 440, (’25) A. A. 664; Mer- 
eaniile Sank of India, Ltd. v. 
Official Aasigtiee (1916) 39 Afad. 
250, 259, 35 I. C. 042; Barkiahan 
Lai V, People's Bank, Lahore (1932) 
140 I. C. 276. (’32) A. L, 643; 
Hardayan Daaa v. Jagamalh 
Mancari (1934) 152 I. C. 635, (’34) 


A. P. 626. 

(d) Ex parte Oaatler (1884) 13 Q.B.D. 
471; Crook v. Morley (1891) A. C. 
316, 320; Vaasanji v. Mutji (1926) 
60 Bom. 624. 96 I. C. 435. (’26) 
A. B. 405; Piare Lai v. Md. Sala- 
mat ailah Khan (1937) All. 616, 
170 I. C. 635, (’37) A. A. 435: 
Kanhyalal Bhargava v. Bantcart 
Lai (1936) 166 I. C. 637. (’36) 
A. a 269. 

(e) Re A Debtor (1929) I Ch. 362, 
371-372. 

(/) Re Reja (1901) 2 K. B. 769, 779. 
aOmd. BUb nom; Clough v. Samuel 
(1905) A. C. 442. 

(g) Afuradon Sardar v. Secretary of 
State (1939) 1 Cal. 423, 60 C.L.J. 84, 
182 I. C. 701, (’39) A. C. 313. 
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witK this question, Lord Selbome said : “ To * suspend in its natural 
signification rather means something -vrliich may not be permanent than 
that which necessarily is so. A perpetual stoppage of payment would be a 
suspension and something more; but to say (A) that the word ‘ suspen¬ 
sion ' means nothing, in its context, but a necessarily permanent stoppage 
of payment, is a proposition to which I cannot agree. A stoppage 
of business in the ordinary course, and of the pa 3 anent of debts in the 
ordmary course, is so serious a thing in many if not in all businesses, 
certainly for example in the business of a banter, that the legislature 
might well consider it a sufficient reason for giving the creditors the power 
of treating it as an act of bankruptcy in itself, without entering into the 
question whether in conceivable circumstances and by conceivable me¬ 
thods it might not come to an end and business be resumed. I cannot 
but think that it would be doing violence to these words if a suspension 
of payments de fade, whether in circumstances which might make it 
possible to resume them or in circumstances which might make that 
impossible, were held not to be enough” {»). 


131. Test.—^The test whether or not a notice amounts to an act of 
insolvencj’ under this clause, lies in the effect which the notice would 
produce on the mind of a creditor receiving it as to the intention of the 
debtor with regard to his creditors. If the language of the notice can only 
lead the creditor to infer that, if an offer of composition made by the 
debtor is not accepted, suspension is the only alternative, it amounts 
to a notice that the debtor is about to suspend payment of his debts (j). 
Thus where a debtor issues a circular to his creditors offering a composi¬ 
tion of ten shillings in the pound, and intimates that unless it is accepted 
by all the creditors, “ there is no alternative but to seek the protection 
of the Court of Bankruptcy,” it is a notice of suspension ; for when a 
debtor says that imless the composition offered by him is accepted, he 
will go into the Court of Banfcruptry^, he renders inevitable the inference 
that he does not intend to go on meeting his engagements in the ordmary 
business u-ay (h). fiTimilarly, a circular making an offer of five shillings 
in the pound, and stating that the debtor has no other property, and 
adding that “ it is not his intention to go again into business, or to look 


(ft) It was 80 said in (1888) 

60 t. T. 154. 

{»•) Crool V. (1801) A. C. 316, 

319; J!e Band Sasatxm and Co. 
(*20) A. S. 240, 249. 95 I.C. 453; 
Banarei Das v. Maman Chand 
(1033) 141 I. C. 62. (’33) A. L. 113. 
(}) C’rooi V. Horlfii (1891) A. C. 316, 
321 ; Clough v. Samuel (1905) A. C, 
442 ; Be Lamb (18S7) 4 Morr. 25, 


32-33; Re A Debtor (1929) 1 Ch. 
362; Gangu Veera Brahman^ v. 
Oangu Jaganadha Charyula (35) 
A. M. 589. 09 MX-T. 184, 163 
1. C. 96C. 

(M - -.. 
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for a situation,” is a notice Within this clause, for in such a caso no alter- Para. 131 
native is offered but suspension (Z). On the same principle an offer by a 
debtor at a meeting of creditors of a scheme providing for part pa 3 nnent 
of the debts by instalments and 6<atisfaction of the remainder by allotment 
of shares in a company controlled by the debtor, with the verbal intima¬ 
tion that if tho scheme bo not accepted, “ it would be a bad thing for the 
creditors,” is a notice of suspension (m). A request by a trader, who was 
unable to pay for and take dcliverj* of goods, to his creditors eitlier to 
accept three annas in tho rupee of their estimated claim or to wait till 
the market improved, was held to amount to a notice that he was about 
to suspend payment (»). An offer of composition, however, may be so 
worded as not to lead to an inference of suspension of payment, in which 
caso it will not bo treated as a notice of suspension (o). A declaration 
of inability followed by negotiations by the debtor with particular 
creditors as regards their particular debts, docs not amount to a notice 
that the debtor is about to suspend payment (p). Where a debtor 
convened a meeting of the creditors and informed them that if they did 
not want him to sell tho property and pay them individually, they could 
sell the property and rcalho their debts by selling it themselves, it was 
held that this did not amount to a notice to suspend payment (?). 

The true test is whether the effect of the notice on the mind of a creditor 
receiving it is that the debtor ^^as about to stop payment or had stopped 
payment. So, where a debtor informs his cte<Htor that he could pay no 
more than some annas in the rupee to his creditors his statement amounts 
to notice that he is about to suspend paym^t of his debts and is therefore 
an act of insolvency (r). Tho sending ’ of a registered postcard by a 
debtor bearing his signature to one of his creditors stating that there 
were so many debts that he was unable to pay, and that it was useless 
for the creditor to continue to make demands and that he might do 
whatever he likes in the matter, amounts to an act of insolvency (s). 


_ (I) Re Lamb (1887) 4‘JroiT. 25. 

’ (»n) Re Midgley (1913) 108 L. T. 45. 

(n) Re David Sassoon and Co. (’26) 

, A. S. 246, 951. C. 453. 

(o) Re Walsh (1885) 2 Morr. 112. See 
this case explained in 'Re 'Lamb 
(1887) 4 Morr. 25, at p. 30. See 
also Re Phillips (1897) 76 L. T. 
531, where it was held that it 
was no act of bankruptcy if the 
debtor said to the creditor, “If 
you do not continue to supply 
me with bricks, I shall not be 
able to cony out my contracts 
and shall have to stop paj-ment.” 


(p) ■ Clough V. Samuel (1905) A. C. 442, 
afSnmng s, c. sub nom; Re Reis 
(1904) 2 K. B. 769 { Barkishan Lai 
V, people's Bank, Lahore (,supra): 
Lakhi Prasad v. Ugrah Afwro (’33) 
A. P. 461: Arunachalam v. Krishna- 
siRxmt (1046) A. M. 232; 1 M.L.iT. 2; 
225 I. C. 464. , 

(a) 

M ■ 

•'ll 

{.) 
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Para. 131 When it has to be decided whether a debtor’s statement amounts 
to suspension of payment or not, the following principles may be applied : 
the first xs that a mere statement by a debtor that he is xmable to pay his 
debts, however insolvent he may be, is not necessarily a notice within the 
Act, that he is suspending or about to suspend payment. The second 
principle is that one has to ascertain what the words used by the debtor 
would reasonably and ordinarily convey to the mind of the creditor. 
The third is that in construing the statement of the debtor it has to be 
seen whether he has closely indicated that not only is he not going to pay 
a particular creditor but that he intends to deal with his creditors collect¬ 
ively. Although no written notes of such suspension is necessary, yet 
it must be in a sense formal and must not merely be the result of a casual 
conversation {t). A notice of suspension of payment of debts may 
be oral or in writing, but must be a notice deliberately given and must 
amount to an intimation to the creditors that the debtor intends to 
suspend payment of his debts due to all his creditors, but mere intimation 
of inability to pay his debts does not ordjnanly amount to such notice, 
though taken with other circumstances it may so amount. The notice 
must be such that the creditors may be led naturally to infer that the 
debtor intends to suspend payment of his debts («). 

Where a judgment*debtor who is arrested in execution of a decree is 
brought up before the Court and he intimates to the Court in the presence 
of the decree-holder or his counsel that he would apply to be declared an 
insolvent within one month, and asks for his release under sec. 65 (4) of the 
Code of Civil Procedure, 1908, his statement amounts to a notice that he is 
about to suspend payment (r). 

Where a trade-debtor by circular, summons his creditors to a meeting 
to consider his affairs, ho thereby giv^ notice that he will not in the 
meamokile pay any individual creditor. This is notice of a temporary 
suspension of payment and amounts to an act of insolvency (w). The 
most typical case on this subject is Crook v. MorUy {x). In that case a 

(i) ' T» 

(«) -■■■.■ 

14 Laii. li/. to-; A. L. i/S«, iiw 
I. C. 375, 

(v) 2 ^ahar<tj Kishort KkanKa V. Nftker- 
landa Trading Socitl'j (1930)^ 34 
C. \V. N. 401, (’30) A. C. 653. 

(h) Crook V. Motley (1891) A. C. 316; 

Ite Simonton (1894) 1 Q. B. 433; 

He Dagnall (1896) 2 Q. B. 407; 


t Seltpood (1894) 1 Mans. 66: 

I jPeldor (1929} 1 Ch> 362; Curmulh 

Singh V. Jlam JDi/ta Mai, (’29) A. 
L. 136, 112 I. C. 132. 

(x) (1891) A. C. 316, affirming 24 Q.B. 
D. 320. “I also think that the 
effect of the notice of suspoMion 
of payments is not impaired by 
the suggestion that ho may rMume 
payments in tho event of his 
creditors making armngemente 
which will permit of his so doing. 

<6. p. 324, per Lord Watson. 
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debtor sent to his creditors a letter in these terms : “ Being unable to 
meet my engagements as they Jail due I invite your attendance at ” (a 
specified place and time) “ when I tctll submit a statement of my position 
for your consideration and decision''. It w'as held by the House of Lords 
that the letter would naturally induce the creditors to believe that the 
debtor intended to suspend pajTnent of his debts and therefore amounted 
to a notice that he was about to suspend payment of his debts. A 
similar 'circular issued by a non4rader would not necessarily be an act of 
insolvency. Where, for example, such a circular was issued by a 
physician, it was held that it did not constitute a notice of suspension. 
Philliraore, J., said: " We have to consider what effect this circular, 
issued by a non-trador following a lucrative profession and earning a 
good deal of money by bis abill, would have on the minds of bis creditors 
who received it. A trader who cannot meet his business obligations 
must cease to do business, but a suigeon who owes moneys to his 
creditors need not cease from carrying on his professional duties, and I 
do not think any of his creditors would infer from the circular that he 
intended to do so ” (y). See para. 134 below’. 

132. Estoppel.—The Law of Estoppel does not operate<and cannot 
operate to prevent the provisions of the Insolvency Act havmg effect. 
It is an act of insolvency if a debtor gives notice to any of lus creditors 
that ho has suspended or is about to suspend payment of his debts, but 
it must be noticed that he is suspending payment of his debt generally 
and not that he is suspending the payment of a particular debt. The 
fact that the insolvent and his creditor has agreed that default in payment 
of an instalment under the mortgage should be treated as an act of 
insolvency does not make it incumbent upon the Court to regard it as 
an act of insolvency. What the Court has got to consider is whether 
an act of insolvency as defined by the Act has. been committed, and in 
deciding the question it can only look at the provisions of the Act (s). 
A creditor.who has been a party or privy to a deed of transfer for the 
benefit of creditors is estopped from setting up a circular leading up to 
the transfer notice of suspension of payment under cl. (g) of the 
section (o). 

133. Koticc by agent.—See para. 136 below’, “Act of insolvency 
committed by agent”. 


(y) Be A Debtor (1912) 106 L. T. 812. (a) Be Thomas Hauley (1897 4 Mans. 

(*) Munwu-amt Naulu v. Bangaehen 41 ; Me Jver v. Alagappa ChetHar 

I. L.,R, 1938 Mad. 123, (’37) (1938) 70ML.J. 645, 162 I. C. 722. 

A. M, 961. 173 I. C. 689. {’36) A.M. 27. 


Paras. 

131-133 



134 


LECTUBE rv. 


Paras. 
134,135 


134. Non-traders.—Though this clause applies both to traders and 
non-traders, there is somo difTcrcnco between the position of the two, 
for what would be notice of suspension in ordinary course in the case of 
a trader is not necessarily so in the case of a non-trader (6). See para. 131, 
sub'-para. (3). 


(li) Imprisonment in execution of money decree. 

[P.-t. 1. A., tf. 0 (A) .■ Prov. 1. A., 3. G (h).] 


135. Remaining in prison.—-A debtor commits an act of insolvency 
if he is imprisoned in execution of the decree of any Court for the payment 
of money. Lying in prison was first made an act of bankruptcy by 1. Jac. 
1, and it was included in subsequent Bankruptcy Acts, the period of 
imprisonment varying in different statutes. The last Bankruptcy Act in 
which it appeared was that of 1840, and the term of imprisonment to 
constitute it an act of bankruptcy was two months. Then came the 
Debtors Act, 1869, by which imprisonment for debt except in a few cases 
was abolished, and lying in prison ceased to be an act of bankruptcy 
under the Bankruptcy Law of England. 


In India lying in prison was declared by the Indian Insolvency Act, 
1848, to be an act of insolvency, in the case of non-traders by sec. 8, and 
in 'the case of traders by sec. 9 of the Act, the term of imprisonment to 
constitute an act of insolvency being twenty-one days. No term of im¬ 
prisonment is specified either in the Presidency-towns Insolvency Act 
or the Provincial Insolvency Act. In a Bombay case which was under 
’sec.-' 9 of tlie Indian Insolvency Act, 1848, it was held that the petition 
could be presented even after the discharge of the debtor from prison (c). 
In a later Bombay case which was under sec. 8, it was held that the peti¬ 
tion must be presented while the debtor was still in prison (d). The 
former decision, it is submitted is not correct. Nothing turned upon the 
difference in the language of the two sections, the material words in 
both being the same. The words used in the present section are “if 
he is imprisoned". These words show that the debtor must be in prison 
at the time of the presentation of the petition. An insolvency petition 
against a debtor founded on this act of insolvency cannot be presented 
after he had been discharged from prison (e). Under the Indian Insol¬ 
vency Act, 1848, sec. 8, it was held that the only person who could ob¬ 
tain an order of adjudication against a debtor on the ground of his lymg 


(6j Scott (1896) 1 Q. B. 619. 

(c) In the tnatter of Thucktr Ehaffwan- 
das Barjiwan (1880) ^ Bom. 489. 


(d) He Ahmed Ismail Mttnsht (1902) 
26 Bom. 649. 

(e) Seo P.-t. I. A., s- H (a) f Brov. I.A. 

s. 11. 
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in prison was tho creditor in execution of whose decree he had been 
imprisoned (f). Tliis decision turned on the language of sec. 8 of that 
Act. No such limitation is imposed either by tho Presidency-towns 
Insolvency Act, or the Provincial Insolvency Act. There is a continuing 
Act of insolvency throughout tho period of imprisonment {< 7 ). 

135A. Insolvency Notice.—By the Presidency-towns Insolvency 
and the Provincial Insolvency (Bombay Amendment) Act 1939 (Bombay 
Act No. XV of 1939) sec. 9 and sec. 6 of the respective Acts were 
amended by inserting cl. (1) in each, and see. 9A and sec. 6 A were 
inserted as new sections incorporating therein provisions as regards insol' 
vency notice, corresponding to the provisions of sec. 1 ( 1 ) (g) and of sec. 2 
of the Bankruptcy Act 1914. See. 9 (1) and sec. 6 (1) of the respective 
Acts provide:—(1) if after a creditor has served an insolvency notice on 
him in respect of a decree or an order for the payment of any amount 
due to such creditor, the execution of which is not stayed he does not 
within the period specified in tho notice which shall not be less than 
one month, comply with the requirements of tho notice. 

Provided that the debtor shall not bo deemed to have committed 
an act of insolvency for not complying with the requirements of the 
notice if he has a counterclaim or set off which equals or exceeds the 
decretal amount or the amount ordered to be paid by him' and which he 
could not lawfully set up in the suit or proceeding in which the decree 
or order has been made against him. 

See. 9A and sec. 6 A of the respective Acts run as follows:— 


Insolvency Notice : (1) An insolvency notice under this Act shall 
be in the prescribed form and shall be served in the prescribed man¬ 
ner (A). It shall require the debtor to pay the amoimt due tmder 
the decree or order, or to furnish security for the payment of such amount 
to the satisfaction of the creditor or his agent and shall state the conse¬ 
quences of non-compliance with the notice. (2) Such notice shall not 
be invalidated by reason only that the sum specified in the notice as the 
amount due exceeds the amount actually due unless the debtor within 
tho time allowed for payment gives notice to the creditor that he dis¬ 
putes the validity of the notice on the ground of such misstatement but 
if the debtor does not give such notice he shall be deemed to have com- 


(/) Rt Ahmed lamail (1902) 26 Bom. 
649. 

(y) Karam v. Jhanda Mai (1931) 131 
I. C. 112, (’31) A. L. 112. 

(A) See Rules 62A to 52 G and Form 


No. 1-B, Presidency Towns Insol. 
vency Rules, Bombay, and Rule 
IIIA and Forms 2A and 2B, Pro¬ 
vincial Insolvency Rules, Bombay. 


Paras. 
135, 135A 
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1<ECTUEE IV. 


Para. 135A plied with the msolveney notice if Arithin the time allowed he takes such 
steps as would have constituted a compliance with the notice had the 
actual amount due been correctly sjwcified therein. 

The amendments it will be noticed carry out the suggestion made in 
Para. 32 ati^e and bring the provisions in regard to acts of insolvency in 
India on a par with those of the Bankruptcy Act, 1914. 

Sec. 9A(2) and sec. 6A(2) prevent a notice from being bad by rea¬ 
son of an overstatement of the amount actually due (t) unless the 
debtor gives the notice required. 


The expression “creditor” means not only a decree holder but also 
an assignee of a decree holder- An equitable assignee of a decree passed 
against a debtor can therefore maintain an insolvency notice agamst 
him (j). The words “execution of which is not stayed” (“execution 
thereon not having been stayed”) are not confined to cases where there 
has been an express stay of execution but cover all cases in which the 
creditor at the time when the bankruptcy notice is issued is not in a 
position to issue execution. Where in a suit agamst an msolvent firm 
only (k) one partner was served but the decree was passed agamst the 
firm and the creditor took out an insolvency notice against the firm 
callmg upon the firm to pay the decretal amount within the speoified 
time, it was held that O. 21. r. 60 (2) C.P.C. constituted a statutory stay 
of execution of the decree against the partners other than those who had 
been served in the suit and »s only one partner had been served in the case 
theinsolvencynotice could not be served in respect of the decree against 
the other partners who were not served in the suit. No such notice 
can therefore be taken out in respect of all the partners of the firm (1). 


The insolvency notice must only be in respect of a decree or an 
order for payment of any amount due to the creditor. A notice for 
payment of the amount stated in the preliminary decree in a mortgage 
suit less the figure at which the creditor has valued his security under 
sec- 9 (2) of the Presidency-towns Insolvency Act is not in compliance 
with the provisions of the Act (m). "Where summarj' judgment has been 
given for part of a claim with h'berty to defend ns to the balance 


(t) Such as was hehl fat"! to the 
valUhty of the iiotico *n lie A 
Dfbtor (IPOS) 2 K. D. 0S4. 

In) Jugal Ktahore Sara/ v. Haw Cotton 
Co. Ltd.. S6 Bom. L- R. 905. 
Anirmcfl in appeal to the Supreme 
Court in (’55) A. S. C. 376, 1055 
I-UU. 1300. 


(i) Ez parte Woodall 13 Q B.D. 479. 

He 2d« 17 Q.B.D. 755. 

( 1 ) - ■ 


(m) 

iVc' iio.' 
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a notice can be issued and served in respect of the judgment (n) Para. 135A 
debt. Interest on judgment debt may bo included in the notice (o). 

In Kaiihushroo Pirojsha Ghiara v. G. P. Syndicate Ltd., Nagpur (p)» 
tlie question arose whether on insolvency notice requiring a debtor to 
file an affidavit in regard to a counterclaim within 7 days of the service 
of the notice ^vas irregular and invalid on the ground that it was repug* 
nant to the main provision of the notice according to which the Court 
is to be satisfied in regard to counterclaim within 30 days. It was held 
that a period of 30 daj’s provided in the Act for raising the defence was 
not cut down by rule 52B(3) of the Bombay Insolvency Rules in com¬ 
pliance vith which the notice was issued to the judgment debtor calling 
upon him to file the affidavit of counterclaim or set off within 7 daj's. 

Rule 62B (3) is a mere procedural rule and it does not debar a 
debtor against whom an insolvency notice has been issued, in those 
cases where ho secures a counterclaim after the expiry of seven days, from 
putting it forw'ard within the period within which he is required to satisfy 
the Court in regard to the counterclaim. Reference was made to O.E.B. 
in rc ( 5 ) where Vaughan Williams, L. J., has expressed the view that a 
counterclaim, set off or cro.ss demand referred to in the bankruptcy notico 
must be one which is effective at the time of the hearing of the applica¬ 
tion to set aside the bankruptcy notice and also to A Debtor, m re (r) 
where it was held that it is open to a debtor to take an assignment of 
a claim after the service of the bankruptcy notice and to set it up as a 
counter claim in answer to the notico. 

Where an insolvency notice is taken out under the rules of the 
original side of the Bombay High Court and served on the judgement 
debtor, the latter may file on affidavit in opposition within seven days of 
the service either personally or by his constituted attorney provided that 
the power of attorney authorises the constituted attorney to make the 
affidavit in the matter, "lyhere' the affiadavit filed in opposition raises 
counterclaim and set off, they must be against all the creditors applying 
and not against one only as any one of them is entitled to the payment 
of the decree (e). 

' A creditor who has served a bankruptcy notico which has not been 
complied with is not precluded from issuing and serving a second notice 


(n) i?e ZowenlAa/54 S.J. 761. 

{o) lit Lthmnn, 7 Mod 181. 

{p) 52 Bom. L. R. 189. 1949 F. C. R. 
501, (’60) A.F.C. 8. 

(7) (1903) 2 K. B. 340. See also: 
Framroze ^erwanji v, Horviasji 
Mantckjx (’47) A. B. 204. 


(r) (1914) 2 K.B. 726. 

(«) Morarjtt Gokuldas <£■ Co. v. Sltola- 
pur Spinning and Weaving Co., Ld. 
I. L. R. 1941, Bom. 89, 42 Bom. 
L. B. 948, 193 I. C. 698, (’41) 
A. B. 37. 
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Para. 135A in respect of the same debt and the existence of an available act of bank¬ 
ruptcy does not excuse the debtor from compliance therewith (0- 
A second notice may bo issued in respect of a debt where the first is 
withdrami and there is a balance duo and no staj’ of execution (u). 
Non-compliance with a judgment is however not an act of bankruptcy 
60 long as the terms of tlio judgment are controllwl by an outside agree¬ 
ment. The creditor who has agreed by a collateral agreement to accept 
pajment by instalments would not bo entitled to issue a bankruptcy 
notice imtil all the instalments provided by the agreement had become 
payable (r). 

Where tho judgment is against several persons jointly a notice may 
issue against one without including tho others (tp). 

Tho sections of tho Acts specifying nets of hankniptoy must be 
strictly interpreted and therefore a bankruptcy notice is not a good notice 
if founded not on tho judgment according to its terms but on judg¬ 
ment as modified by somo collateral agreement (ar). ^^^le^o a notice 
required tho debtor to pay to //. and other trustees of a certain charity 
only and tho judgment was headed “if. and others” not describing them 
as trustees, the notice was held bad because it did not follow the judg¬ 
ment and also as being calculated to perplex tho debtor in not informing 
him when he was required to pay (y). In a Bombay case also where 
the decree was obtained by the decree holders as trustees and the insol¬ 
vency notice required tho debtors to pay tho decree holders in respect 
of the decree obtained by them and neither in the title nor in the body 
of the notice it was stated or suggested that the decree holders had not 
obtained their decree in their own personal right but in their capacity 
as trustees, the notice was held calculated to perplex the debtors and, 
therefore, invalid (s). 

Bankruptcy proceedings brought by a company in liquidation 
must be brought in the name of the company in liquidation and not 
in the name of the liquidator and a direction in the bankruptcy notice 
must not require the debtor to pay a sum of money to or set up a coun¬ 
terclaim against the liquidator except as liquidator of the company 
in liquidation. Failure to comply with these requirements is a defect 
which is not capable of remedy and is one which will invalidate the pro¬ 
ceedings (a). . _ 

(») He Fredtrick and Whilioorih (1927) 

I Ch. 263. 

{«) Ex parte Feast 4 Mor. 37. Followed 
in i?e Vogel 109 L. T. 325. 

(v) Be H. B. (1904) 1 K. B. 94. 

(u.) Re Loio (1895) I.Q.B. 734. CL Re A 
Debtor (1036) 1 Ch. 292. 


(y> Re Howee (1892). 2 Q.B. 628. 

(«) Shapury* v. Byramji (’45) A. B. 

165, 46 Bom. L. R. 871. 

(a) Re Debtor (No. 41 of 61) Debtor 
V. Hunter (1952) Ch. 192, (1952) 
1 All. E. R. 107. 
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On an application to set aside a bankruptcy notice the Court cannot 
go behind the judgment and inquire into the validity of tho debt as it 
can in the case of a petition or proof, tho power to set aside tho notice 
being confined to tho cases mentioned in the clause (6). 

Act of iiisolvenci/ committed hy agent, 

[P.-f. I.A.,s. 9, Expln,; Prov. J.A., s. 6, Expln.] 

136. Act of insolvency committed by agent.—^Tbe Explanation 
to sec. 9 of tho Presidency*towna Insolvency Act says that “the act of 
an agent may be an act of tho principal, oven though the agent have no 
specific authority to commit the act.” The words “oven though the 
agent have no specific authority to commit the act” do not occur in the 
Provincial Insolvency Act. This, however, does not make any difference 
in suhstanco. If the agent has specifio authority to commit an act of 
insolvency, his act nill be the act of the principal oven without the 
Explanation. It is only when tho agent has no specific authority that 
tho question arises whether his act is by imputation the act of the prin* 
oipal. 

The words used are “may be,” and not “is”. This clearly shows 
that an act of insolvency committed by an agent is not in aU cases the 
act of the principal. To impute the gent’s act to the principal, it is 
necessary— , 

(i) that the act must be one which tho principal has authorised j 
or 

(ii) that tho act must have been done by an agent who represents 
the business so entirely that the beneficial owners have no 
practical control over it; in other words, the 'agent occupies 
a position such that the principal must stand or fall by his 
acts, so that his acts are by imputation the acts of the prin¬ 
cipal, as pointed out in tho Privy CoimcU case of Kastur 
Ghand v. Dhanpat Singk (c). 

In England the act of bankruptcy must be a personal act, and could 
not be committed hy the act of an agent which the principal had not 
authorised and of which he had no cognizance. In other words, the 
only case in which an act of bankruptcy committed by an agent could 
be imputed to the principal is where the act was expressly authorised 
by him and was one of which he had cognizance (d). It has thus been 

(6) Re Easton 10 Mod. Ill i 522, 629; Cooke v. Chariea A, 

(c) (1896) 22 I. A. 162, 23 Cal. 26. VogOer Co. (1901) A. C. 102. 

(d) Ex parte Slain (1879) 12 Ch. D. I 


Paras 
135A, 136 
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PRta. 136 held in England that if a firm of accountants acting under instructions 
from the debtor sends out a circular to the creditors, which amounts m 
effect to a notice of suspensimi of payment, the act of the accountants 
is the act of the debtor, and the debtor may be adjudged bankrupt on 
that act (e). Similarly, it has been held in India that if an agent stops 
payment and departs from the usual place of business under instructions 
from his principal, the act of the agent is the act of the principal (/). 
Wliile, however, the English law does not impute an act of bankruptcy 
committed by an agent to the principal except in the case mentioned 
above, the Indian Jaw does so m other cases also, those being cases where 
the agent occupies such a position that the principal must stand or fall 
by his acts. This is a distinct departure from the English law, and ob¬ 
viously a necessaiy one. In India there is a class of agents called 
gomashtas or munims. These gomashtas do not always occupy the bare 
position of an agent. There are many 6rms in India which are exclusively 
managed by them. The beneficial oumera have no practical control 
over the firm and they are unknown to the customers. This was recog¬ 
nised by their Lordships of the Privy Council in Kaslur Ckand’s case 
referred to above, and their Lordships refused to accept the view taken 
by the Calcutta High Court that the only case in which an act of insol¬ 
vency committed by an agent could be imputed to the principal was 
where the act was expressly authorised by him or was one of which he 
had notice. The Explanation to the section gives effect to the obser¬ 
vations of their Lordships. We now proceed to consider the subject in 
greater detail. 

In Ee Burruck Chund {<?), it was held by the High Court of Calcutta 
that the act of a gomashta may be the act of his principal uithin the 
meaning of sec. 9 of the Indian Insolvency Act, 1848. This decision was 
dissented from by the same High Court in Be Dhanpat Singh {h), which 
was a case xmder the same Act. It was held in that case, following the 
English law, that a man cannot commit any act of insolvency by an act of 
his agent which he has not authorized and of which he had no cogmzance, 
meaning thereby that for the act in question to be the act of the principal 
the agent must have specific authority, and that the authority cannot 


(e) Be Lamb (1887) 4 Morr. 25 SO 0 
also Re Hxralal Shiv Narain, (’27) 
A. 8. 18, 97 I. C. 446. 

(/) In the matter of Brijmohan Dobay 
(1897) 2 C. W. X. 306, a case under 
the I. I. A., 1848. In KtMianji v. 
The Bank of Sladras (1916) 39 
Mad. 693, 699, 3! I. C. 583 it was 
wrongly suppo«ed, a-s pointed out 


in Gopal Baidu v. Mohantal (1925) 
49 Mad. 189, 198, 91 I. C. 874, 
(’26) A. 31. 206, that it was a 
decision under the Prov. I. A. 
1907. 

( 9 ) (1880) 5 Cal. 605 [a ease under 1.1. 
A., 1848). 

(A) (1893) 20 Cal; 771 {a ease under 
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flow out of his general position. Tho case was taken on appeal to tho Para. 136 

Privy Council sub. nom. Kastur Chand v. Dhanpat Singh (i). Their 

Lordships refused to assent to the principle laid down by the High Court, 

and approved the decision in Re Hurruek Chand. Their Lordships 

observed that the act of an agent may he the act of the principal, 

even though the agent have no specific authority to commit the act, 

and that the authority to commit the act can flow out of the agent’s 

general position. Their Lordships said : ** The position of a gomashta 

differs in different cases. In some cases ho may bo little more, or no 

more tlian an ordinary manager. In others, he may represent the 

business so entirely that the beneficial owners have no practical control 

over it and are quite unknown to the customers. And it is a question 

in each case whether the gomashta occupies such a position that the owner 

must stand or fall b}’ his acts, so that his fraud or his flight shall by 

imputation be the fraud or the flight of the owner or multitude of owners, 

for the purpose of bringing their case within the statute of insolvency ” 

[that is the Indian Insolvency Act, 1848]. In Kastur Chand’B case the 
principal had his office and business at Azimgunge, and he carried on 
business also at Calcutta through a gomashta. The principal took an 
active part in the business at Calcutta as a responsible owner, and he 
occasionally came to the office at Calcutta. His residence and head 
office at Azimgunge were well known, and when difficulties arose, he 
was applied to by tho gomashta to meet them. The gomashta sus* 
pended payment at Calcutta, and when the creditors came for inquiry, 
he told them that ho had communicated with his principal and that ho 
was coming, and he asked them to u^ait until ho came. Upon these facts 
their Lordships held, agreeing with the High Court, that the gomashta 
u'as no more than an ordinary agent and manager and that he did not 
occupy such a position as to make the principal liable to be declared 
insolvent on tho ground of the gomashta’s conduct. The conduct of the 
gomashta sought to be imputed to the principal was that he stopped 
payment on the 6th February, 1883, and withdrew from the room in 
which the business was conducted to his own apartment in the same house. 

Such conduct, it wa- contended, amounted to a departure from the place 
of business -with intent to defeat and delay the creditors ; but it was 
found as a fact that he was accessible to all creditors either in the office 
or in the private room and their Lordships held, agreeing with the High 
Court, that there was no such departure. 

It will be seen from what is stated above that there is a distinction 
bet%veen an ordinary agent and an agent who has exclusive control of the 


(»■) (1896) 22 I. A. 162, 23 Cal, 26. 
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business and occupies such a position that the principal must stand or 
fall by his acts. In the former case an act of insolvency committed by the 
agent is not the act of the principal. In the latter case an act of insolvency 
committed by the agent ■will be the act of the principal. Such act may 
consist in executing a transfer for the benefit of the creditors, or to 
defeat or delay creditors, or by way of fraudulent preference, or in depar¬ 
ture from the principal’s usual place of business {j). It may also consist 
in giving notice of suspension of payment of debts. An ordinary agent, 
as pointed out in Kastur Ghand'e case, cannot give such notice, for it is 
not within the ordinary scope of an agent’s authority to commit an act 
of insolvency (k). The assumption by tho High Court of Madras in 
Kallianj i v. The BanH: of Madras (1), that everj’ act of insolvency commit¬ 
ted by an agent is the act of the principal is obviously wrong. In a 
Calcutta case the agent of a firm in England in charge of a branch office 
in Calcutta closed the place of business in Calcutta and put up a notice 
that the firm had suspended payment. It was held upon tho facts 
that the agent occupied such a position that his principals must stand 
or fall by his acts, and that his'departure should by imputation be regard¬ 
ed as tho departure of his principals (m). It is a question offset in each 
case whether the agency is of the ordinary kind, in which case the act 
to bind tho principal must have been expressly authorized by him, or 
whether it is of tho special kind described in Kastur Chand’e case, 
in which case tho authority to commit tho act flows out of the general 
position of tho agent. 

137, Partner as agent.—-Under the English law the act of bank- 
ruptcy must bo a personal act and it could not bo committed by tho 
act of an ayent which tho debtor had not authorised and of which be had 
no cognizance (n). According to that law, to support an adjudication 
against a firm, each of tho partners must have committed some act of 
bankruptcy. Such act maj' bo a joint act of bankruptcy; but it is not 
requisite that they sliould have committed a joint act of bankruptcy, or 
that they should all hnvo committed an act of bankruptcy of tho samo 
kind. If, however, a joint act of bankruptcy is relied upon, it must bo 
sho^m to bo tho act of all (o). Tliua where ono of three partners in a 
banking concern who resided at tho phico where tho banking house was, 


0) Ktutur Chand v, Vhanpot Stnyk 
(I89G) 23 C*!. 20. 36. 22 I-\. 162. 
(1) .IfutAu .VoTiWa# (I92CJ 

2R IVam. 1.. 11. a«0. V8 I. C, 431, 
(■JO) A. h. 3S3. 

(h (1916) 39 JItul. Cl‘3. TOO, 31 I. C. 
fiR3. 

(ch) In tK* mcltrr of iril/iart ire/«on 


(19(M> 31 Cal. "61, 770, a caw 
tintlrr tha I.lJt.. IMS. 

(nj rrparTeJlh{n(l670}l2Ch.I).Z2:> 
(o) MUU V. Bmntit {ISI4) 2 M. A S- 
.'>.'56, 103 K. It. 48S; /lofj v. 
IJndytt (1818) 8 Taunt. 200, 
129 K. 11. SCO. S«» para. 90 
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and •w^as the only partner who transacted the business, the other two Para.,137 
residing at a distance from it, absented himself from the banking house, 
shut it up and 8topx>ed payment, it was hold that this was no evidence 
of-a joint act of bankruptcy by all three (p). These principles have been 
followed by the Courts in In^a. It has thus been held that if one of two 
partners departs from his usual place of business with intent to delay 
and defeat the creditors of the firm, an adjudication order cannot be 
made against the firm, even though the departing partner was the manag¬ 
ing partner and the other partner was residing at a distance (q), unless 
the other partner also has departed with the like intent or done some 
other act of insolvency (r). Similarly, if property belonging to two out 
of three partners has remained under attachment in execution of a decree 
against them all for twenty-one days, -the third partner not having any 
interest in the property, the act of insolvency arising out of the attach¬ 
ment is the act of the two to whom the property belongs, and the third 
partner cannot be adjudged insolvent on account of that act, but only 
the two partners to whom the property belonged, there being no act of 
insolvency on the part of tho third partner (s). In a Sind case it was 
held that where one partner gives notice that his firm has suspended 
payment, it is prima facie a joint act on behalf of all tho partners, and 
that tho burden lies upon tho other partners to show that they wore 
solvent and able to pay the debts of the firm for which they wore liable (<). 

This view, it is submitted, is not correct. There is no prima. facte joint 
act of insolvency in such a case, and no burden lies in the first instance 
Upon the other partners. Tho cardinal rule applicable to all acts of 
insolvency is that the burden of proving an act of insolvency lies on 
the person who alleges it («). Tho actual decision, however, is correct for 
it was found as a fact that the notice was ^ven with the knowledge and 
consent of the other partners. 


(p) Mdls V. Bennett (1814) 2 M. & 8. 
656, 105 E.B. 488. 

(9) '’.. .. 


Where an act of Insolvency com¬ 
mitted by the eldest brother, 
■who along with his two younger 
brothers formed a partnership firm, 
was deemed to be tho act of tho 
two youngor brothers, tho latter 
bomg his principals. 


(r) Re Mahomed Haaham di Co. (1922) 
24 Bom. L. E. 861, 75 I. C. 203, 
(’23) A. B. 107. 

(») tfarieh Chandra Muiherfee v. The 
Eaet India Coal Co,, Ltd., (1912) 
16 C.W.N. 733, 14 I.C. 676. 

(0 Re David Saesoon d> Co., Ltd, 
(’27) A. S. 165, 100 I.C. 389. 

(u) Bx parte Oeiael (1882) 22 Ch. D. 
436, 438; Harish Chandra Muk- 
herjee v. The East India Coal Co., 
Ltd. (1912) 16 O.WJJ. 733, 733. 
I4I.C. 676. 
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Para. 138 


B.—PRINCIPLES COMMON TO ACTS OF INSOLVENCY. 


138. Principles common to all acts of insolvency.—Having dealt 
with the several acta of insolvency it may be as well to point out some 
general principles common to all acts of insolvency. 

1 . Acts of insolvency as foundation of jurisdiction. —It is the act of 
insolvency, and not the insolvency petition, which gives jurisdiction to 
the Insolvency Court (a). 

2. Acts of insolx^ency a creation of statute. —^Nothing can be deemed 
an act of insolvency which is not made such by statute. There is no 
such thing as an act of insolvency except that which the statute declares 
to be one, not even if the consequences of the act may be precisely the 
same as those of an act of insolvency (6). Thus if a merchant dishonours 
all his bills, not being able to meet them, it does not constitute an act of 
insolvency, though it may rightly be said that ho is in insolvent circum¬ 
stances. If, however, he gives notice to any of his creditors that he has 
suspended, or is about to suspend, payment of his debts, it amounts 
to an act of insolvency. See cl. (g) of the section A charging order 
under 0. 21, r. 40, cl. (c) is not an attachment and therefore not an act of 
insolvency (c). See cl. (e) of the section. Concealing property to defeat 
creditors is not an act of insolvency (d). 

3. Act of insolvency must be committed in India.—’Every act of 
insolvency must be committed in India unless otherwise provided by 
statute (e). It is so provided in clauses (a), (b) and (c) of the section. 

4. Act of insolvency is personal, —Under the English law an act of 
bankruptcy must be the personal act or default of the person to be made 
bankrupt. Thus a firm as such cannot strictly be said to commit an act 
of bankruptcy although it may petition in the firm’s name or be petitioned 
against as such for an act, which, being an act of a partner, is deemed 
to be the act of the firm as a whole. Nor can a man commit an act of 
bankruptcy by a particular act of his agent which he has not authorised 
and of which he has no cognizance (/). It is different, how'ever, in India. 


(«) 

(«*) 


(0 


'Ex parte Crirpin (1873) L. R. 8 
Ch. App. 374. 379. 

Ihiiton V. ilorriion (18l0) 17 
193. at pp. 196. 197, 199, 34 E. R. 
75 at pp. 70, 77; Be Beesion (1899) 
1 Q. B. 626, 631-632; Vtuanji v. 
ilulji (1926) 50 Bom. 6.J4, 96 I.C. 
435, {’26) A. B. 403. ^ ... 

Oulam Mustaffa v. Haaanlal (1931) 


58 Cal. 624, 130 I.C. 877, (’31) 
A. C. 167. 

(d) Harbans Eal v. Bute Khan (’33) 
A. L. 725. 

(e) Inglis V. Orant (1794) 5 T. R. 530, 


(/) i;j:parfeitom{I879) 12 Ch.D. 522, 
529. 
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In India, an act of insolvency may be committed by a firm os such (g). Para. 
It may also be committed by an agent even if lie has no specific authority, 
provided the agent occupies such a position that his principal must 
stand or fall by his acts (h). 

6. Act of iiiaohmcy cannot he purged. —^An act of insolvency, 
once committed, cannot be purged by subsequent circumstances. Thus 
if a debtor, being unable to pay his debts, gives instructions to his servant 
to say to a creditor, if he comes and asks for payment, that he is not at 
home, and the servant does so, the debtor commits an act of insolvency 
within cl. (d) (iii) of the section, and he cannot purge it by subsequently 
taking a loan from his friend and paying that creditor, though the pay¬ 
ment may be made on the same day. In such a case, any other creditor 
may present an insolvency petition against him fotmded on that act of 
insolvency against the debtor (t). 

6 . Voluntary and involuntary acts —^An act of insolvency may be 
tlie volimtary act of the insolvent himself, e.g., a transfer with intent to 
defeat creditors, or it may be involuntary, e.g., a sale or attachment of his 
property in execution of a decree for the payment of money. In the 
former case the act of insolvency dAtes from the time when it is begun; 
in the latter case from the time when it is completed (j). See para. 121 
above. 


7. Act of insolvency must have been committed tcUhin three months 
before presentation of petition. —In the case of a creditor’s petition, the act 
of insolvency on which the petition is founded must have been committed 
within three months before the presentation of the petition (ifc). Where 
the petition by the creditors is defective in that it is not in the petitioner’s 
firm name nor in the name of all the partners, nor signed on behalf of all 
the members of the firm, the addition of new names to remove the defect 
after the expiry of three months cannot be allowed (i). 

8 . Transfers which are in themselves acts of insolvency. —Of the 
various kinds of transfers of property which a person may execute there 
are only three which are declared by statute to be acts of insolvency, 
namely, (1) a transfer by a debtor for the benefit of his creditors generally 
within cl. (a) of the section, (2) a transfer with intent to defeat or delay 


See para. 90. 

(A) See para. 136. 

(») Collett V. Freeman (1787) 2 T. R. 
60, 100 E. R. 33. 

O’) Ex parte Vtllars (1874) L. R. 9 Ch. 
App. 432, 446. 


All. L. J. 941, U11. C. 136, (*28) A. 
A. 676. See I. A. s. 12 (1) (c); 
Piov. I. A., B. 9 (1) (c). 

(1) Vatthianatka v. Vaithianatfia (1931) 
61 JL L. J. 544, 135 1. C. 613, (’32) 
A. M. 112. 
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Para. 138 creditors within cl. (b), and (3) a transfer by way of fraudulent preference 
within cl. (c). Neither a transfer for the benefit of creditors nor a transfer 
by way of fraudulent preference is void in itself, but if an insolvency 
petition is presented within three months from the date of the transfer 
and the transferor is adjudged insolvent, the transfer is void as against 
the Official Assignee or Beceiver as representing the general body of 
creditor^. If no petition is presented within three months, the transfer 
cannot afterwards he impeached as an act of insolvency available for a 
petition, nor in any other way under the insolvency law {m). In Ex parte 
Oamts (u), Thesiger, L. J., said : “ It appears to me that no consequence 
whatever can follow from an act of bankruptcy of which the creditors 
might have availed themselves if they had applied in time, but of which 
they did not avail themselves as an act of bankruptcy within the time 
jimited by the Bankruptcy Act.” 

A transfer, however, with intent to defeat or delay creditors stands 
on a different footing. Such a transfer may be fraudulent as against 
the creditors of the transferor in two ways. It may be fraudulent 
only as an act of insolvency within the meaning of sec. 9 (b) of the Presi¬ 
dency-towns Insolvency Act and sec. 6 (b) of the Provincial Insolvency 
Act. It may also be fraudulent in some oases within the meaning of sea. 
63 of the Transfer of Property Act, 1882. If the transfer amounts only to 
an act of insolvency, it may be availed of as an act of insolvency by any 
creditor within three months from the date thereof. If it is so availed of, 
and the transferor is adjudged insolvent, the transfer, being in Itself an 
act of insolvency, is void as against the Official Assignee or Beceiver. 
After tho expiration of three months it cannot be impeached as an act of 
insolvency, or in any other way under the insolvency law. It cannot be 
impeached even under any other law, unless it is voidable on tiie ground 
of fraud or misrepresentation or such other ground. But if the transfer 
is also fraudulent under the Transfer of Property Act, it maj' he availed 
of as an act of insolvency by any creditor within three montlis from the 
date thereof, in which case, the transfer being in itself an act of insolvency, 
is void as against the Official Assignee or Beceiver. Even if it is not so 
availed of, and the transferor is adjudged insolvent on a petition founded 
on another act of insolvency committed more than three months after 
tho date of tho transfer, as for instance, departing out of India with 
intent to defeat crotlitors, the Official Assignee or Beceiver, as representing 
tlio general hotly of creditors, is entitled to impeach it, prondod action 
is taken bv liim within the period prescribed by tlio law of limitation to 

(mt .flWfH V. (1S70) L. II. 5 C!«. > note w Ojjiciat Atti^nte of ila'lm 

App. S77. 582. ! (103I)613I.L.J.27.130|.C.7.-.3. 

<n) (1K70) 12 Ch. D. 33*- Itama • (’31) A. .^f. ZC6. 
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impeach such a transfer (o). This he may do by an application to the Para. 138 
Insolvency Court (p), or by a suit in a civil Court (j). In a case from 
Madras it was held that where on effecting a mortgage, the mortgagor 
was adjudicated an insolvent and the same order also declared the mort¬ 
gage which constituted the act of insolvency to be void as against the 
Official Receiver, the latter part of the order was without jurisdiction, for 
the Insolvency Court could not avoid the alienation until moved by the 
Official Receiver under sec. 53 of the Provincial Insolvency Act or by an 
aggrieved party. In the result it was also held that the order could not 
operate as res judicata in a subsequent suit by the mortgagee for a declara¬ 
tion that the mortgage was valid (r). 


Summarizing the above, it may be said that every transfer which 
constitutes in itself an act of insolvency is void as against the Official 
Assignee or Receiver if insolvency supervenes within three months from 
the date of the transfer. If no insolvency supervenes within that period, 
the transfer cannot afterwards bo impeached as an act of insolvency 
available for a petition nor in any other way under the insolvency law. 
But if the transfer is also fraudulent imder the Transfer of Property Act, 
it is void as against the Official Assignee or Receiver even after the expira¬ 
tion of three months, if the debtor is adjudged insolvent on a petition 
fo;mded on another act of insolvency subsequently committed by him. 
In Allen v. Sonnett (a), Giffard, L. J., said: “ It appears to me to follow 
from this section (t) that where there is a deed which cannot be set aside 
under the Statute of Elizabeth (tt), or generally as fraudulent including 
in the term a fraudulent preference (v), but soldp and only as being an act of 
hanhruptcy, the lapse of twelve {to) months before any fiat issues validates 
that which would otherwise be impeachable ; and that if a given transac¬ 
tion of this description cannot be treated os a ground for adjudication, 
it cannot be treated a.s having the consequences of an act of bankruptcy 
in any sense or for any purpose”. 


(o) Alien V. Bonneit (1870) L. R. 5 Cb. 
App. 677, 682; Bt parte Vtllars 
(1874) L. R. 9 Ch. App. 432, 443; 
Bx parte Games (1870) 12 D. 
314, 334; Manmohandas v. N, O, 
Mcleod (1902) 20 Bom. 765. 

(p) Seo P.-t. I. A., 8. 7; Prov. I. A., 
s. 4; Chenehayya v. Bapayya 
(1932) C2 M. L. J. 177,138 I.C. 31, 
(’32) A. M. 233. 

(7) Soo para. C2A. 

(r) Chenelutyya v. Bapayya (tupra), 
(») (1870) L. R. 5 Ch. App. 677, 582. 
(f) That 19, B. 88 of B. A., 1849, which 
provided a period of 12 months. 


Seo P.-t.'I. A., 8. 12 (1) (c) and 
Prov. I. A., B. 0 (1) (c), which 
provide a period of threo months, 
(u) Conospondm;- to 8. 63 of tlio 
Transfer of Property Act, 1882. 

(o) Tho case was decided under the 
B, A, of 1849. Fraudulent pro. 
ferenc© was first declared an act 
of bankruptcy by tho B. A. of 
1883, though it was treated as 
such in most coses under tho 
earlier Btatutes. 

(w) TTodor tho Indian Acta ttio period 
is throe months. 
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It has been stated above that a transfer which is in itself an act of 
insolvency is void as against the Official Assignee or Receiver if insolvency 
supervenes within three months from the date of the transfer. It follows 
from this that if a debtor transfers, his property for the benefit of his credi- 
tors generally, and he Is adjudged insolvent within three months from the 
date of the transfer, the trustees of the deed of transfer will have to hand 
over the property to the Official Assignee or Receiver. Similarly, where 
property is transferred with intent to defeat or delay creditors or with a 
view to give a particular creditor preference over the other creditors, the 
transferee may be compelled to hand over the property to the Official 
Assignee or Receiver. A transfer, however, may come within the protect¬ 
ed transaction section (x), in which case it will he protected although it may 
constitute an act of insolvency. Thus if a debtor sells the whole of his 
property with a view to abscond with the money, it will be an act of insol¬ 
vency so far as the debtor is concerned, but a bona fide purchaser for value 
•will be protected by that clause (y). Such cases, however, are very rare. 

9. ' Any creditor can found a petition on any act of insolvency .—^A 
■petition can be presented by any creditor in respect of any act of insol* 
venoy committed by the debtor. But a creditor cannot rely upon a 
transfer for the benefit of creditors executed by the debtor as an act 
ofin8olvency,ifthe creditor is a party or privy to it or has acquiesced in it 
{z). Ifin bankruptcy proceedings theexecution of a deed of assignment is 
xelied upon by the creditor as an act of bankruptcy by a debtor and as a 
ground for the making of a receiving order, the Court may dismiss the 
petition and refuse to grant the petitioning creditor relief if it appears that 
he was himself a participator or sharer in bringing the deed into exis¬ 
tence (a). Apetitioningcreditorwhobasinanyway assented to or recog¬ 
nised or approved of a deed of asrignment by a debtor cannot after¬ 
wards allege that the execution of the deed constitutes an act of bank- 
Tuptcy (6). See para. 148 (16) below. 

10. Burden of proof. —The burden of proving that a person has 
eommitted an act of insolven*^ lies upon him who alleges it (c), and 
that burden must be strictly discharged. An act of insolvency must 
bo strictly proved (d). 


<*) P.-t. 1. A., R. 67 ; Prov. I. A., s. 65. 
<t/) Shears v. Ooddard (1896) 1 Q. B. 
406. 

Vr) Melver and Hadow of Bwson 
(, Tod <fc Co. V. K. r. AU Rm. Ala- 
gappn Chefttar A. M. 27. 70 
in) MX-r. 645, 162 I. C. 722. 


(а) /n re A Debtor (No. 11 of 1935) 
(1936) 1 Ch. 165. 

(б) Jn re A Debtor (No. 5 of 1936) 
(1936) 1 Ch. 728. 

(e) Ex parte Oeisel (1882) 22 Ch. D. 
430 at p. 438. 

(d) Jn re Adamali Eulcala, supra. 
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LECTURE V. 

PART I. 

PETITION AND ORDER OP ADJDDICATION. 

Presidency-towns Insolvency Act [ss. 10-15], 

139. Power to adjudicate (s, 10).—^The scheme of tho two Acts 
as regards procedure differs in some material respects. It is therefore 
proposed to consider the provisions of the two Acts separately. Part I 
of this Lecture is confined to insolvency petitions under the Presidency- 
towns Insolvency Act, and Part II to petitions under the Provincial 
Insolvency Act. At the same time there are certain provisions, sucli 
as consolidation and withdrawal of petitions, which are common to 
both the Acts, and they are considered together in Part III. Proceed¬ 
ings m insolvency arc commenced by a petition presented either by a 
creditor or by a debtor. A creditor’s petition must be founded upon a 
previous act of insolvency committed by tho debtor. Where tho debtor 
presents a petition against himself, the act of presentation is an act of 
insolvency. 

There can be no order of adjudication except on a petition. It has 
accordingly been provided by sec. 10 of tho Presidency-towns Insolvency 
Act that subject to the conditions specified in tho Act (cc), if a debtor 
commits an act of insolvency, an insolvency petition may be presented 
either by a creditor or hy the debtor, and the Court may on such peti¬ 
tion make an order called an order of adjudication adjudging him an 
insolvent. That order must be founded on the evidence recorded, if 
any, and not by mere consent of the parties, without giving opportunity 
to the opponent to adduce evidence in rebuttal (6). Bankruptcy 
being a matter which affects not only a debtor and his creditors but also 
the general public a duty is imposed upon the Court to see that all the 
requirements of the Act and the rules are observed (c). 

140. Court to which petition should he presented (s. 11).—The 
Court has no jurisdiction to make an order of adjudication, rmless— 

(a) the debtor is, at the time of the presentation of the insolvency 
petition, imprisoned in execution of the decree of a Court for 

(a) See P.-t, I. A.> as, 12 and 14. I A.M. 603. 

(b} Paihwma BiM v. Muthvswami \ .(c) In re A Debtor (No. 591 of 19.34) 

Ohettiar (1939) 1 L. J. 907 (’39) | (1935) 1 Ch. 353 (C. A.) 


Paras. 
139,140 
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the payment of money in any prison to which debtors are 
ordinarily committed by the Court in the exercise of its ordi¬ 
nary original jurisdiction; or 

(b) the debtor, within a year before the date of the presentation 
of the insolvency petition, has ordinarily resided or had a 
dweUing-house or has carried on business either in person 
or through an agent 'within the limits of the ordinary original 
civil jurisdiction of the Court; or 

(o) the debtor personally works for gain within those limits ; or 

(d) in the case of a petition by or against a firm of debtors the 
firm has carried on business within a year before the date of 
the presentation of the insolvency petition within those 
limits. 

140A. Restriction on jurisdiction.—Sec. II restricts the power 
of the Court to make an order of adjudication in the cases specified therein. 
The most important practical result is that a creditor may not present a 
petition against a debtor merely because the debtor has committed an 
act of insolvency while present on a passing visit in India (d). 

141. Imprisonment within jurisdiction.—To give the Court juris¬ 
diction under sub-cl. (a) the debtor must have been not only arrested, 
but also imprisoned. 

Though the attachment of a debtor’s propeity is one of the facts 
which entitles him to present an insolvency petition (e), the mere fact 
that the property attached is situate within the jurisdiction of the Court 
to which a petition is presented will not give jurisdiction to that Court 
to entertain the petition. It is necessary that the debtor should be 
residing or carrying on business within the jurisdiction of that Court 
or that some one of the other conditions laid down in sec. 11 should be 
complied with. 

142. Ordinarily resides or has a dwelling-house.—To give the 
Court jurisdiction under this section the debtor must have ordinarily 
resided -ndthin the jurisdiction -within a year before the date of the pre¬ 
sentation of the petition. This was the period prescribed by the Bank¬ 
ruptcy Act, 1883 (/), on which the Presidency-towns Insolvency Act is 
based, and the same period is prescribed by tho Bankruptcy Act, 1914 {g). 
The condition as to tho period of residence is important. It docs not 


Id) SooDiwpy.CoaflictofLaws.Knlo CS.} (/) S. 6 (1) (d). 
(0 r..t.I.A.,*.14(l)(c). * (?) S.4(l)(d). 
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occur in sec. 16 of the tiode of Civil Procedure, 1908, or in sec. 11 of the Para, 142 
Provincial Insolvency Act. It is sxifScient to give the Court jurisdic¬ 
tion, under the Code that the debtor “resides” within the jiurisdiction, 
and, under the Provincial Insolvency Act, that the debtor “ordinarily 
resides” uithin the jurisdiction. Decisions, therefore under the Code 
and the Provincial Insolvency Act must be accepted with caution. As 
to dwelhng-houso also the conation is that the debtor must have had 
it within a year before the date of the pres^tation of the petition. See 
para. 189 below. 

What constitutes residence within the meaning of the Act is a 
question of fact in each case. English cases on the subject are instructive. 

IVhere “a debtor, who was not domiciled in and had no dwelling-house 
or place of business in England, had for 18 months previous to the pre¬ 
sentation of a banluruptcy petition against him retained a room at an 
hotel in London for which he paid continuously during that time, and 
was treated as an ordinary resident there, it was held that ho had “ordi¬ 
narily resided in England” within the meaning of the Bankruptcy Act, 

1883, and that the creditor was entitled to present a bankruptcy petition 
against him (ft). The same was held of a foreigner who in order to carry 
on an action stopped at hotels in England for nine, months before the 
petition (i). Casual visits to London and residence in lodgings on such 
occasions have been held not to constitute “ordinary residence in Eng¬ 
land” (j). Where a debtor, who had resided in a house of his o%vn in 
England, had gone to reside abroad, and abandoned the house as his 
residence more than a year before the presentation of a petition against 
him, and had not again adopted it as his residence, though he might at 
any time during the year, had he chosen to do so, have gone to reside 
in it, it was held that he could not be considered to have a “dwelling- 
house” m England within the period prescribed by the section (fc). The 
Madras High Court has held that it is sufficient for the requirements of 
the section that the debtor has had a divelling house, within the juris¬ 
diction of the High Court, available for his occupation as a dwelling 
house, should he choose to dwell there, although he has ordinarily resi¬ 
ded elsewhere and has not actually dwelt in the house within the year 
preceding the presentation of the petition (1). It may he noted that 
there was no abandonment of the house as his residence in this case (1). 

In Re Hecquard (m), a domiciled Erenchman, who had come to England 
to prosecute an action commenced by him in an English Court, took 

{h) Re Norris (1888) 6 Morr. 111. (1) Viswanatha v. Official Assignee 

(*) Re Bright (1903) 19 T. L. R. 203. (1930) 58 M.L.J. 189, 124 I. C. 129 

{3) Re Ersline (1893) 10 T. L. R. 32. (’30) A.M. 544. 

(*) Re NordtnfeU (1895) 1 Q. B, 161. (m) (1890) 24 Q.BJ). 71. 
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furnished rooms in a Iiouse in London ivluch ho occupied exclusively 
for three months with his wife and servants from AFarch to June. During 
the three months he paid frequent visits to Franco and at the end of that 
penod ho returned to Prance. In September of the same year a bank- 
ruptcy petition was presented against him in the Ixmdon Bankruptcy 
Court. It was held that he liad a “dwelling-house” in England within 
a year before the date of the presentation of the petition within the mean • 
ing of the Act, and that the petition was properly presented against him. 
The mere fact that a debtor has been providing money to enable his 
mother and sister to live in a house does not make that house his dwelling 
house (n). 


143. Carrying on business.—The term “business” has a more 
extensive significafice than “trade” (o). Any occupation for the pur¬ 
pose of making prodts is “busing” (p). A debtor does not cease to 
cany on business merely because he has closed his business. If business 
debts remain unpaid and assets have to be realised, he will be deemed 
to carry on business within the meaning of this section (q). In England 
“vmpaid business debts” have been held to inclade unpaid income tax 
in respect of the business, and although the debtor was not actively 
carrying on business for many months before the presentation of the peti¬ 
tion, he was held not to have ceased to trade for the purpose of the Act 
until all sums due in respect of the business were collected and all debts 
were paid, there being no difference in this respect betvreen trade debts 
incurred by buying and selling and excess profits tax (r). It is true 
that an occasional speculation, even if such speculation was repeated at 
intervals over a period might not amoimt to carrying on a business but 
if over a considerable period such dealings were repeatedly carried on 
in order to make a profit and were frequent and systematic, they might 
properly be held to constitute the "carrying on of a business.” It is 
a question in each case of fact and degree (e). 


144. Carrying on business through an agent.—The business need 
not be carried on by the debtor in person. It may be carried on through 
an agent. The agent must be a sjwcial agent who attends exclusively to 
the business of the principal and carries it on in the name of the principal. 


/«) I>oat Idahomed v. Brotene (2930) 
53 Jlad. 487, 125 I. C. 255, (’30) 
A- M. 354. „ 

(o) Smith V. Andefson (1880) 15 Ch. D. 
247, 259; Boils v. MiUer (1884) 
27 Cai. D. 71, 85, 87. 

Ip) Rt A Debtor (1927) 2 Cb. 97. 

(»j> QohuMoas Oovardhandao v. Parry 
d; Co. (1925) 48 Mad. 795, 911. C. 


127, (’25) A. M. 1249. 

(r) Be A Debtor sfRrroed sub-nom. 
Tkeophtle V. Solicitor General 
[1950] A. C. 186, (1950) 1 All. E.B. 
406. 

(*) In re A Debtor: Ex parte Debtor 
(No. 490 of 1935) (1936) 1 Cb. 237 
(C. A.). 
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and not a general agent who docs business in his own name for any one Paras, 
who pays liim. Business done by a general commission agent in his 144-145A 
own name, though on behalf of undisclosed principals, is not business 
carried on througii an agent (<). 

145. Adjudication ol firm.—A petition may be presented by or 
agauist a firm if the firm has carried on business within a year before the 
date of the presentation of the petition within the limits of the Court, 

A firm will bo doomed to carr^’ on business so long as debts remain to 
be paid and assets remained to bo realized. The mere fact that the firm 
was dissolved more than one year loforo the date of the presentation 
of the petition or that a receiver has been appointed of the assets of the 
firm in a suit by one of its members against tho other members for part¬ 
nership accounts is no bar to the adjudication of tho firm («). Where 
a firm has its principal office in one place and a subordinate office in 
another place, a petition may bo presented against it in cither place. 

As in tho case of an individual, so in tho case of a firm, the business of 
the firm may be carried on either by the proprietors or by their agents (v) 

See para. 90 above 

145A. Personally works for gain.—^Vhcthe^ tho Court has juris¬ 
diction to entortam tho petition depends upon whether the debtor per¬ 
sonally works for gain within the limits of tho original jurisdiction of the 
Court within the meaning of sec. 11 (o) of tho Act. A person maybe 
working in more places than one. The place where payment is made to 
him is not the test, but it is one of the ingredients which has to be con¬ 
sidered in determining where he works for gain, and in this connection 
the important point is tlie place where the money is actually paid and 
not tho place whore the payments are made out or where the payment 
may bo regarded as notionally made. Occasional visits would not 
constitute what is required under sec. 11 (o) as personally working for 
gain. An Engine Driver between Bhusaval and Igatpuri who resided 
and received his pay at Bhusaval but was only occasionally obliged to 
go to Bombay was accordingly held by the Bombay High Court not to 
be working for gain within the local limits of the original jurisdiction 
of the Bombay High Court (w). 

Carrying on business though a very indefinite term means entering in¬ 
to transactions wluch may result in personal liabilities. A distinction has 

D. T-.T——on. 1S7, (’25) A. M. 1249. 

' ■ (w) Chetanda3 Mohandas v. Satli Bro^ 

, • tA«'«(’35) A. S. 163, 831. C. 135. 

i..V..,.,-. (tej Uden^ v. Hall I.L.Ie^. 66 Bom. 

(m) Ookuldoss Oovardkandcss r. Pam/ 630, (’SZ) A. B. 432, 34 Bora. L.R* 

tfc Co. (1925) 48 Mad. 795, 91 I. C. 844, 139 I. C. 591. 
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been drawn in the Act between "carrying on business" and "working for 
gain.” Where a debtor merely manages a business under a power of 
attorney given to liim by his son who owns the business, the debtor 
technically works for gain (x). 

146. Presentation o! petition to a wrong Court.—By sec. 08 (3) 
of the Bankruptcy Act, 1914, which provides for the local jurisdiction 
of the English Courts, it is enacted that nothing in that section will inva¬ 
lidate a proceeding by reason of its being taken in a wrong Court (y). 
Having regard to that provision it has been held that if a petition is by 
inadvertence presented in a Avrong Court, the Court has jurisdiction to 
make a receiving order, and th© proceedings can afterwards bo trans¬ 
ferred to the proper Court ( 2 ). If, however, the petition is wilfully 
presented in a wrong Court, it is a ground for dismissing it (o). There 
is no such provision in the Presidency-towns Insolvency Act. There is, 
however, a provision in the Provincial Insolvency Act contained in sec. 
11 of the Act. By that section it is provided that no objection as to 
the place of presentment will be allowed in appeal or in revision unless 
the objection was taken in the Court by which the petition was heard at 
the earliest possible opportunity, and unless there has been a consequent 
failure of justice. There was no such provision in the Provincial Insol¬ 
vency Act, 1907. It was accordingly held under that Act that the pro¬ 
visions of sec. 21 of tbe Code of Civil Procedure, 190S, which applied 
to suits filed in a wrong Court, did not apply to insolvency petitions (6). 

It was to supersede that decision that the proAuso was added in the Pro¬ 
vincial Bisolvency Act, 1920. There is no such provision in the Presi¬ 
dency-towns Insolvency Act. 


(z) In Tt Sol Sicimi 39 C.W.N. 324, 
164 I. C. 627. 

(u) Same &s s. 95 (3) of tbo B.A., 1883. 
(*) Be French (1890) 24 Q.B.D. tf3. 


{<») Ex parte JUoy (1885) 14 37. 

(6) ItJadho Perehaud v. A. L. TValion 
(1913) 18 C. W. N. 1050, 20 I. 
C. 370. 
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1 .—Conditions on which creditor may petition^ 

P.4. 1. A., 8. 12. 


147. Req[uisites of creditor’s petition (s. 12).—Assuming that an 
act of insolvency has been committed, and assuming that it has been com¬ 
mitted by a person who is a “debtor” within the meaning of the Act, it 
by no means follows that any creditor can present a petition against him. 
A creditor is not entitled to preset an insolvency petition against a 
debtor unless— 


(a) the debt owing by the debtor to the creditor, or, if two or more 
creditors join in the petition, the aggregate amount of debts 
owing to such creditors, amounts to Rs. 600, and 

(b) the debt is a liquidated sum payable either immediately or at 
some certain future time, and 

(c) the act of insolvency on which the petition is grounded has 

' occurred within three months before the presentation Cf the 

petition. 

148. Who may be a petitioning creditor.—As a general rule, 
any person who has a right to take legal proceedings for the recovei'y of 
a debt may present an insolvency petition against the debtor. 

1. Joint creditors .—Where a debt is due to several persons jointly, 
they must all join m the petition. Thus one of two partners is not by 
himself a good petitioning creditor id respect of a debt due to the firm (o), 
though where a petition is presented in the firm’s name, his signature to 
the petition is suf&dent. Similarly one of several joint judgment-credi¬ 
tors is not alone entitled to present an insolvency petition against the 
judgment-debtor (6). 


2. Partners: Finn. [P.-t. 7.A., a. 99]—^A petition by a partnership 
firm may be presented in the name of the firm (c). Where the petition 
is filed by a firm in the name of the firm, it should contain the names in 
full of the individual partners, and should be accompanied by an affida¬ 
vit made by the partner signing the petition showing that all the part¬ 
ners concur in filing it (d). 


(a) BucXland v. yeu'Sami (1S09) 1 
Taunt. 477, 127 E. B. 919. 

{h) Ananta Kumar v. Sadku Ckaran 
(’26) A. C. 234, 87 I. C. 751. 

(c) P.-t. I. A., 8. 99. See He Wenham 


(1900) S Q. B. G9S. 

(d) Boles made under P.-t. I. A,—Cal- 
cotta Buie 150; Bombay Rule 
153; Madras Rule 45. 


Paras. 
147, 148 
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3. Company .—company incorporated under the Indian Com¬ 
panies Act, 1913, may be a petitioning creditor (e). The petition must 
be in the name of the company. The liquidator of a company in course 
of trinding up must petition in the name of the company (/). A com¬ 
pany may petition against one of its shareholders [g). 

4. Executor .—^An executor may petition on a debt due to the 
testator before taking out probate ; but probate should be obtained before 
the order of adjudication is made. Also one of several executors may 
be a petitioning creditor (A). 

5. Married women. — A. married woman may present a petition 
in respect of a debt due to her for which she can sue in her own name (t). 

6. Minor .—A minor can by a next friend present a petition in 
respect of a debt due to him, e.g., wages due to him O'). 

7. Lmaiic .-—A lunatic so adjudged may present a petition in insol¬ 
vency by a manager of his property appointed by the Court. 

8. Factor.—A factor who has sold goods to a debtor in his own name 
may petition against him, because he might have sued for the amount 
in his own name (i). 


9. Trustee .—A bare trustee may be a petitioning creditor, as where 
the beneficiary is xmder disabihty. But he cannot petition alone where 
the beneficial owner is not under any disability, and the beneficial owner 
must join in the petition, in accordance with the time-honoured rule of 
the Court of Bankruptcy which required not only the oath of the person 
to whom the debt was legally due that he had not been paid, but also 
the oath of any beneficial o^vner capable of receiving or releasing the 
debt (/). If, however, the trustee is himself beneficially entitled to part 
of the debt sufficient to support a petition, that is, Rs. 600 or upwards, 
he may present a petition on the debt without joining the beneficiary (m). 


10. Undischarged insolvent,—An undischarged bankrupt who has 
obtained judgment in an action in respect of some personal wrong, 
may present a petition in resjiect of the judgment-debt, if the Official 
Assignee or Receiver has not intervened to claim the money (n). 


(f) Ex partt Dan Eylandt Ltd, (1891) 
64 L.T. 742. 

(/I Be Baetett (1895) 2 Jlans. 177. 
ig) Be Calthrop (1876) L. R. 3 Ch- 
App. 252. 

(A) Ex parte Paddy (1818) 3 Mad. 
241, 56 E. R. 49S; Ttramre v. 
Janet, 1 Selwyn. R. T. 253. 

(0 Sw* Mamed Womon’a Property 


I Act. 1882, 8. 7. 

(f) Ex parte Brocf-U^anl: (1877) 0 Ch. 
D. 358. 

(t) fiad/«-v.X«:7A{1815)4Canip. 195. 

171 E. B. 03. 

(l) ExporteCwIl«sr(1878)9Ch.D,307. 

(m) Be Oamgee (1891) W L. T. 730. 
{») See Bose v. Buekett (1901) 2 K. B. 

449. 
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11. Assignee of a debt .—^Where a debt has been assigned in accor¬ 
dance with the provisions of sec. 130 of the Transfer of Property Act, 
1882, the assignee can present a petitioa. 

12. Foreigner.—A foreigner can present a petition in respect of a 
debt whenever he can sue for the debt (o). 

13. Sole creditor .—A man who ia the only creditor of a debtor can 
present a petition against him. The mere fact that a man has only one 
creditor is not a sufficient ground for saying that insolvency proceedings 
cannot be maintained against him. The reason for this is that the Official 
Assignee or Receiver may be able to set aside transactions and get in 
assets which could not be set aside or got in without an adjudication of 
insolvency (p). 


14. Stock Exchange creditor .—A Stock Exchange creditor of a 
defaulting member of the Stock Exchange can present a petition against 
him for the balance due to him, notwithstanding that the creditor has 
received a dividend from the Stock Exchange in the winding up of 
the debtor’s affairs (?). 


16. O^cial Assignee or Rtuiver .—The Official Assignee or Receiver 
may present a petition in respect of a debt due to the insolvent (r), 


16. Creditor privy to act of insolvency .—A creditor who has been 
privy to an act of insolvency cannot present a petition foimded on that 
act of insolvency. Thus a creditor who has assented to, acquiesced in, 
or has been a party or privy to a deed of transfer by the debtor of all his 
property for the benefit of his creditors, cannot rely upon it as an act of 
insolvency (a), unless the transfer is fraudulent as against him, as, for 
instance, on the ground of a secret preference given to another creditor (I), 
or a misrepresentation of his assets by the debtor («). The burden 
of proof of assent is on the person who alleges it {t>). Proof of actual 


(o) Sea Ex parte Pascal (1876) 1 Ch. 
D. 509. and C.P.C., 1908, s. 83. 

(p) Ee Hecqitard (18S9) 24 Q. B, D. 71, 
76. 

(y) Mendelssohn v. Ealdiffe (1904) 
A. C. 456. 

(r) Ee Eagley (1911) 1 K. B. 317. 
(») Oliver V. King (1851) 25 L. J. Ch. 
427; Ex parte Alsop (1860) 29 
L. J. Bk. 7 ; Ex parte Stray (1867) 
L. R. 2 Ch. App. 374 ; Ee Thomat 
Hawley (1897) 4 Mans. 41; Pe 
Brindley (1906) 1 K. B. 377; Pe 
(1900) 1 K. B. 3S9 ; Putmant 
.4mmal v. Eajagopala Iyer (1924) 


48 Mad. 294, 84 I. C. 281, (’24) 
A. M. 839; Muciver and Hadow 
of Hitaon Tod and Co. v. K. V. 
A.E.R.M. Atagappa Chettiar, (’36), 
A. M. 27, 70 M. 1a. J. 645, 1621. C. 
72S; In re A Debtor (1936) I. Ch. 
165; In re A Debtor (1936). 1 Ch. 
728. 

(0 Ex parte Marshall (1841) 1 M. B. & 
D. 576; Danglish v*. Tenneni (1866) 
L. R. 2 Q. B. 49; Ex parte Milner 
(1885) 13 Q. B. P. COS. 

(«) Ee Tanenburg (1889) CO L. T. 270, 
6 Morr. 49. 

(r) Pe Michael (1891) 8 Morr. 305. 
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assent is not necessary if the creditor has acquiesced in the transfer bv 
intentionally taking advantage of it {to), or otherwise by his conduct [z). 
Delay on the part of the creditor in presenting a petition for the ad¬ 
judication of the debtor or oth^wise expressing dissent from the deed 
of transfer may amount to acquiescence, unless the delay can be satis¬ 
factorily explained {y). Mere attendance of the creditor or his representa¬ 
tive at the meeting which refers to the deed does not amount to approval 
or assent ( 2 ). A creditor who has assented to a proposed deed of transfer 
may revoke his assent before the deed is executed (c). 

Arrangements between a debtor and his creditors otherwise than in 
pursuance of the bankruptcy law are governed in England in certain cases 
by the Deeds of Arrangement Act, 1914. There is no such Act in India. 

17. Surely .—A surety is entitled tb present & petition against the 
debtor (6). A surety cannot present a petition against his co-surety 
unless he has paid more than his own proportion of the debt (c). 

18. Receiver. —A receiver is entitled to present a petition, if he can 
sue in bis own name, as where a judgment-debt is assigned to him, but not 
otherwise (d). 


19. Benamidar. —A benamidar can sue in his own name (e), but it is 
doubtful whether he is entitled to present a petition (/). 


149. Debt must exist before act of insolvency.—The petitioning 
creditor’s debt must have existed at the time of the act of insolvency (gr). 
It must also have existed at the time of the presentation of the petition, 
and must have continued to exist at the hearing and down to the making 
of the order of adjudication (4). If there was a good petitioning creditor’s 
debt at the time of the act of insolvency, it is immaterial that judgment 


(iff) He l^ichoel (1891) 8 Moir. 305, 
(i) Be Adamson (1894) 2 Mans. 153} 
Be Woodroff (1897) 4 Mans. 46} 
Be Sunderland (1911) 2 K. B. 
658. 

(ij) Be Dat/ (1902) 85 1.. T. 238.- Be 
Carr (1902) 85 L T. 662. 

(s) Be Carr (1902) 85 L. T. 652; J?« 
MilU (1906) 1K. B. 389; Be Beesley 
(1913) 109 L. T. 910. 

(a) Be Jones Bros. (1912) 3 K. B. 234. 
lb) Boderioues v. Bamasuvmi ChetUar 
(1917) 40 Mad. 783, 38 I. C. 783. 
(e) Ex parte Snouyion (1881) 17 Ch. 
D. 44. 

(fO Be Maeoun (1991) 2 K. B. 700. 
(e\ Our 2iarain x.Sheo Lai Singh (1919) 
40 I.A. 1, 40 Cal. 550. 49 I.C. 1; 
Vaithesurara v. Srinivasa (1910) 


42 Mad. 348, 60 I.C. 399. 

(/) {3eo Ketol-ey Charan v. Sretmutt'i 
Sarat (1916) 20 C. M*. N. 995, 37 
I.C. 71. 

(g) Ex parte Hayicard (1870) L. R. 0 
Ch. App. 646 ; Ex parte Sadler 
(1878) 39 B. T. 361, (1878) 48 L. J. 
(Bank.) 43; Chhaibar Smgh v. 
Mrs, Baines (1936) 17 Lab. 680. 
165 I. C. 161, (’36) A. L. 800. 
District Board, Bijnor v. ^ohd. 
Abdul Salam (1947). A. A. 383. 

(h) Ex parte Hammond (1873) L. R. 10 

Eq. 614; Stables (1891) ! 

Jlan-s. 68; Be A Debtor v. Scott 
(1954) 3 All. E. R. 74 .’Ahmed 
Afal.omed v. BraphuJla Eath Tagore. 

(1033) 1 Cal. 13. 181 I.C. 251, 
(’29) A. C. 35. 
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heis been subsequently obtained for it and it has become merged in 
the judgment (i). In a Madras case it was said that it was sufficient if 
the petitioning creditor’s debt exited at the time of the presentation of 
the petition, and that it was not necessary that it should continue to exist 
at the time of the order of adjuffication (j). In a Bombay case it was 
held that a creditor can prove a debt which is barred by limitation at the 
date of the order of adjudication of an insolvent, but is not so barred 
at the date of the act of insolvency on which the adjudication is founded. 
That view was based on the fact that the insolvency commences on the 
commission of the act of insolvency and from that date the property 
would vest in the Official Assignee. The Limitation Act ceases to have 
any application from that date and the relationship of debtor and creditor 
also ceases to exist. As the commission of the act has the effiect of vesting 
the insolvent’s property in the trustee, it must be recognised that unless 
debts are already barred by the statute of limitations when the trust is 
created, they are not afterwards affected thereby. The material date 
therefore is the date of the commission of the act of insolvency (fc). 

150. Amount of debt.—^The debt must be not less than Rs. 500 at 
the date of the act of insolvency; an accretion of the costs of a suit to 
recover the debt, after the date of the act of insolvency, will not be suffi* 
cient (1). An insolvency petition may be presented by a single creditor 
whore the debt amounts to Rs. 600 or by two or more creditors if the 
aggregate amount of debts owing to such creditors amounts to Rs. 500. 
A bond for Rs. 600 upon which the debtor is jointly and severally liable 
with others is sufficient to support a petition for adjudication against 
the debtor (m). If a debt to the requisite amount is due to a creditor 
from a firm, he may present a petition against any one of the partners 
without joining the others {n). 

151. Debt must be liquidated.—The debt must be a liquidated sum, 
although it maj* be payable either immediately or at some future time 
provided the time be certain. A trader who takes a bill for the price of 
goods may petition, if the debtor commits an act of insolvency, although 
the bill has not matured. The act of insolvency terminates the period 


(i) J?e JCi'nj and Beealen (1895) 1 Q.B. 
189. 

{}) VenLatarama Atyar v. 2?urnn Sherijf 
(1926) 60 Mad. 39G, 99 I. C. 536, 
(’27) A. M. 153. 

(1) JJi/rawji Bomanji v. OJ^tefal 
A$»iynfe (1936) Bom. 444, 33 Bom. 
L. It. 71, 161 I. C. 736, (’36) 
A.B. ISOjBoe nlsoE’r parte Bosev. 
Co/m (1827) L. G. X. J. 330; Exp. 


Lancaster Banking Carp., re IVestby 
(1878) 10 Ch. D. 776. 

(!) Ex parte Sadler (1878) 48 L. J. 

(Bonk.), 43, (1878) 30 L. T. 361. 
(ml Ananta Kumar v. Sadku Cfiaran 
(’26) A. C. 234, 87 I. C. 751; AV 
parte Bagaraloo Clielti (1892) 15 
Mad. 356. 

(») P.-t. I. B. 95. 


Paras. 
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of credit given by the bill and the price becomes a debt payable immediate¬ 
ly. The fact that the bill has not matured does not, in the event of an act 
of insolvency supervening, prevent the price from being a debt payable 
immediately (o). It is only when an accoimt is of a simple nature 
that it can form the basis of insolvency proceedings. If there are entries 
m the accounts which are open to serious disputes and the account is 
necessary to ascertain which items and which counterclaims are true 
then it is not a claim for a liquidated sum and the insolvency Court 
cannot accept such a claim as the basis for adjudicating a person 
insolvent (p). 

A liability to pay damages is not a liquidated sum, and cannot be the 
foundation of a petition until the amount payable is definitely fised in 
legal proceedings or by agreement of the parties (j). “ ^Vhere a judg¬ 
ment debtor in a mortgage suit in which a preliminary decree for fore¬ 
closure is passed obtains a stay of proceedings by giving security of his 
standing crops to the extent of a particular araoimfc, such amount is 
not a debt of a liquidated sum which the exact value of the crops is not 
ascertained at the time when the petition is presented and the debt is 
consequently not a liquidated sum (r). The claim by government to 
recover a sum embezzled by its servant being of the nature of 
unliquidated damages is not a debt” (s). If interest has been contracted 
for, it may be added to the principal to make up the requisite amount, 
but not when it can only be recovered as damages (t). 


152. What debt msuEBcIent.—A debt barred by the law of limita¬ 
tion is not a good petitioning creditor’s debt (w), nor is a debt founded 
on an illegal consideration (t>). Such debts cannot support an adjudica¬ 
tion. If a partnership debt is not extinguished, the fact that a decree 


(o) Re Raatz (1897) 2 Q. B. 80; Re 
Baar (1896) IQ.B. 616. 

(p) Ratnasami Natdu v. Subba Reddiar 

(1943) 2 M. L. J. 168. (’43) A.M. 
766, where it was held that where 
there are disputed crossclaimS 
upon an account it cannot be 
accepted as proof of liquidated 
debt; Bibt Janhi v. Alt 

(1942) Nag. 518,1951. C. 706, (’41) 
A. N. 167, where a Mabommedan 
husband’s liability for deferred 
dower was regarded as a good 
debt. 

(7) Re MxlUr (1901) 1 Q- B. 51. 
(r) Woman Ramb?iau Marathe v. Ha- 
moom (1037)Nag 485,1681.0.212, 
(’37) A. N. CO, where it was also 
held that a decree against a father 


to which the son’s name^is sub- 

{«) ■ . ■ 
w . ■ ■ ■ 

191. 

(w) Ez parte Tynte (1880) 15 Ch, D. 
125. 

(v) See Wells v. Oirhng (1819) 1 B, & B. 
447; Raja Ram v. Chandi Prasad 
(1932) 138 I. C. 627, (’32) A. O. 
107, where a claim against a 
servant for the amount alleged to 
have been embezzled, for winch 
no action was taken against the 
servant either in a Civil or a 
Criminal Court, was held not to 
be a debt. 
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has been obtained against one of the partners will not disentitle a creditor 
from supporting an order of adjudication against all the partners founded 
upon the partnership debt (w). 

153, Joint debt.—^Tho liability of joint debtors to bo adjudged 
insolvent has already been discussed in paragraphs 89 and 91 above. 


154. Act of Insolvency must be rrithin three months of petition.— 
A creditor’s petition must allege the specific act of insolvency on which 
it is founded (para. 168) {«). The act of insolvency on which the petition 
is founded must have occurred within three months before the presenta¬ 
tion of the petition. Attachment of property for execution for more than 
21 days not being a continuing act of insolvency, once these days have 
elapsed the act of insolvency is complete and no petition can be founded 
upon it after the expiration of three months from the completion of the 
period of 21 days {*/). “ Month ” means calendar month (z). Under the 
Bankruptcy Act, 1849, an act of bankruptcy was available for twelve 
months. The Bankruptcy Act, 1869, reduced the period to six months. 
The Bankruptcy Act, 1883, further reduced the period to three months. 
The Indian Acts follow the Bankruptcy Act of 1883 in this respect. In 
computing the three months the day on which the petition is “ presented ” 
is to be excluded (a). A petition is **presented” when it is received 
and put on the file of the Court (6). A petition may be presented on the 
same day as that on which an act of insolvency is committed (c). \Vhere 
a petition is presented by a creditor within three months of an alleged 
act of insolvency, but is returned as not having been accompanied by a 
deposit required by Rules made under the Acts, and the petition is re¬ 
presented three months after the date of the 'act of insolvency together 
with the deposit, the petition will be deemed to have been properly 
presented. Where a deposit is required by the Rules of the Court, 
the correct procedure is to accept the petition and require the petitioner 
to make the deposit within a specified time (d). If a creditor is not added 
as a party to the petition from the beginning, he cannot be added by the 


(w) 

(z) 


(o) 

(e) 


In re Valhbhat Adamjt (1933) 35 
Bom. L. B. 881, 145 I. C. 619, 
(’33) A. B. 407. 

Harlishan Lai v. People’s Bank, 
Lahore (1032) 140 I. C, 275, (’32) 
A. L. 643. 

Anupama Debt v. Qtirudas Chatterji, 
I.L.R. 57 C»l. 1274, (’31) A. C. 246, 
131 I. C. 690. 

General Clauses Act, 1897, fl. 3 
(33). 

Re Hanson (1887) 4 Morr. 98. 
Re Crippa (188S) 6 Morr. 226, 229, 
Re Hayixea (1890) 7 Morr. GO; 


Karam v. Jhanda Mai (1931) 131 
I, C. 112, (’31) A. L. 112, where 
it was hold that an act of msol- 
veaev contmues throughout the 
pQrl<^ of detention in prison in 
execution of a decree. 

(d) ChhoM>ha% v. Dajibhai (1924) 26 
Bom. L. E. 433, 80 I. C. 482, 
(’24) A.B. 472, a case under the 
Prov. I. A., 1920. See Bombay 
Provincial Buie XXVTI (4); see 
also Indo'Burmah Traders Bank v, 
Borada Charan (1944) 48 C. W. N. 
714, (’44) A. C. 370. 
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amendment of the petition, if by that time three months have expired 
from the act of insolvency alleged in the petition (e). 


An act of insolvency ceases to he available for any purpose gua an 
act of insolvency at the expiration of three months after it has been 
committed (/}. Sec. 9 of the Provincial Insolvency Act was in the 
same terms as sec. 12 of the Presidency-towns Insolvency Act and under 
that section it was held by a Full Bench of the Allahabad High Court (g) 
that the period of 3 months prescribed by sec. 9(1) was a period of time 
taken, that sec. 10 of the General Clauses Act applied to a creditor’s 
petition in insolvency and that if the period of 3 months expired on a day 
when the Court is not sitting the petition can be validly presented on the 
next day when the Court is sitting. The Calcutta, Madras and Nagpur 
High Courts however held that {h) the period (t) of three months fixed (;) 
by sec. 9(1) (c) is not a period of limitation but constituted a condition 
prescribed to an adjudication, that as no period of limi tation is presisribed 
in the Act within which the petitioning creditor is to present his applica¬ 
tion, the provisions of sec. 6 and sec. 14 of the Limitation Act could not 
come into play and the time for presenting the petition cannot be extend¬ 
ed even xmder sec. 10 of the General Clauses Act when it expired during 
the closing of the Court. The petitioning creditor could not under 
those circumstances set up the alleged act of insolvent^ as a ground for 
adjudication. 

The conflict of decisions is however now resolved by the amendments 
introduced in sec. 12 of the Presidency-towns Insolvency Act 1920 by 
sections 2 and 6 respectively of the Insolvency Law (Amendment) Act 
1950 (Act 3 of 1950) which provide in identical terms as under:— 

“ Provided that where the said period of three months referred to in 
cl. (c) expired on a day when the Court is closed, the insolvency petition 
may be presented on the day on which the Court reopens”. _ 



Ch^ncTiuramana v. Anmadtalam 
(!935) 58 Mad. 79<. 158 Lai, 
{'3o) A. M. 857 (F.B.); 

V. Subha pao (1937), 170 1. C. 65, 


(’37) A. M. 433. 

I Raja PandB v. Sheopujan Pandt 
I. L. B. 1943, A«. 84, {’42) A. A. 
429, 204 I. C. 1 {F.B.) 

I Alwadan Sardar v. Stcreiary of 
State, I. L. B. 1939, 1 Cal. 425 (’39) 
A.C. 313, 182, I. C. 701. 
Chenchvramana Redd* v. Anna- 
chalam Reddi, I. L. B. 58 Mad. 
794, (’35) A. M. 857, 158 I. C. 1. 
Overruling (’34) A. M. 294, 160 
I. C. 339: Kumarappa Chettiar v. 
Chtdambaram ChetUar, I. L. B. 
1939 Mad. 24, (’38) A. M. 898, 178 
I. C. 737. 

Chintatnan Laxman v. Ramjapal 
Roahunathadas, I. L. B. 1948, 
Xag. 523, (’48) A. N. 385. 
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Thus accepting the view talien by the Full Bench of the Allahabad 
High Court set out hereinabove. 

As to what is the starting point for the completion of this period of 3 
months there is abundant authority for the proposition that the date of 
registration and not the date of the execution of the deed of transfer 
is the starting point where such transfer is relied upon as an act of insol¬ 
vency (it). The contrary view would ignore the circumstance that if the 
registration was not affected within the period of three months the 
creditor would be deprived of his remedy of relying upon the Act of 
transfer as constituting an act of insolvency. See para. 138 (8) above. 


155. Secured creditor’s petition.—If the petitioning creditor 
is a secured creditor, ho must in his petition state that he is willing to give 
up his security for the benefit of his fellow creditors in the events of the 
debtor being adjudged insolvent, or give an estimate of the value of his 
secuiity. the latter case he may be admitted as a petitioning creditor 
to the extent of the balance due to him, after deducting the value so 
estimated, in the same manner as if he were an unsecured creditor. The 
reason of the rule is that a petitioning creditor in insolvency must be an 
unsecured creditor, that is to say, he must be a creditor who either never 
had a security, or, if he had one, has given it up or valued it, asserting 
it to be less in value than the debt, and w*ho presents his petition as 
being well founded on the balance of the debt after setting off the value 
of the security, and that balance must amount to Bs. 500 (1), It has 
been held by the Allahabad High Court that a secured creditor who has 
obtained a decree on his mortgage is not thereby precluded from making 
an application vmder secs. 7 and 9 of the Provincial Insolvency Act (m). 


A secured creditor, who omits in his petition either to state that he is 
willing to give up his security or to give an estimate of its value, does not 
thereby forfeit the benefit of bis security; the only result is that an 
adjudication made on such a petition would be bad (n). Where a petition 
is presented imder sec. 130 of the Act and the petitioners have by in- 


(fe) Lakhmicfiandv.KeihoJ!am,I.‘L.'R. 
16 Lah. 735, (’35) 565, 168 


Oodbole V. Harati, I. L. R. 1037 
Nag. 403, (’37) A. N. 197, 169 I. C. 
883; Sarvaihoda Ishicarayya v. 
Kumbaaubbamma, I. L. K. 68 Mad. 


166, (’34) A. M. 637,1611.0. 1054; 
District Board of Bijnorv. Mahomed 
Abdul Satam, I. L. R. 1947 All. 
624 (’47) A. A. 383. 

(l) Jlfoor V. AnglO'Italian Bank (1879) 
10 Ch. D. 681, 689. 

(m) Sarbhu Lai v. Mahesh Das (1031), 
All. L. J. 102, 129 I. C. 557, (’31) 
A. A. 224. 

(") . * ’ r..,.... ,. , 
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advertence omitted both in tho petition and in the proof to value a security, 
of considerable substance but greatly below the value of tho debt, the 
Court has jurisdiction to give leave to amend the petition and the proof 
by valuing tho security (o). An omission through inadvertence to mention 
a security which is of little or no value has been held not to be fatal, and 
the petition can be amended even after the order of adjudication is 
made (p) and the proceedings need not be wholly set aside (g). The 
omission of a statement in the petition that the creditor is willing to give up 
his security has been held to be merely a formal defect, and the petition 
may be amended at the hearing (r). 

If the estimate is a real one and not a mere sham, the Court will not on 
the hearing of the petition go into the question of its correctness. But 
when the creditor comes to prove for dividend, he will be bound by the 
estimate in the absence of mistake (a). If he does not prove, the OfiBcial 
Assignee or Receiver cannot compel him to hand over the security on 
payment of the estimated value (i). 


A creditor to whom the insolvent owes secured as well as unsecured 
debts cannot be held to he a secured creditor of the imsecured debts and is 
entitled to file a petition for insolvency without valuation of the security 
or its abandonment as contemplated by sec. 9 (2). If this were not so the 
equity of redemption would operate as security for the unsecured debts 
due to the secured creditor t.e., a situation which is the very opposite 
of what is envisaged by the Insolvency Act. The object of proceedings 
in insolvency is to render the assets of the insolvent as at their inception 
available undiminished, if not augmented for liquidation of his liabili¬ 
ties (w). 

156. Limitation.—Sec. 14 of the Indian Limitation Act, 1908, does 
not apply to proceedings in insolvency. Hence if a petition is filed 
in a wong Court and it is rejected by that Court, and it is subsequently 
presented to a right Court, the period of three months is to be calculated 
not from the date of presentation of the petition to the wrong Court, 
but from the date of presentation to the right Court (w). The Madras High 


( 0 ) 

(P) 

(2) 

{*■) 

W 


Jn re Spratl: Westminster Bank v. 
Trustee (1934) I Cb. 541. 

Re A Debtor (1922) 2 K- B. 109. 
See P.-t. I. A. 8. 118. There is 
no such section in the Prov, I. A. 
Ahamed Mahain.n%ad v. PrapkuOa- 
noth (1934) 61 Cal. S94, 164 I. O. 
524, paS) A. C. 84. 

Ex parte Vartdelinden (1882) -0 
Ch. D. 289. 

Re BuJion (1903) 1 K. B. 602; 1 
parte Taylor (1884) 13 Q B.D. 128; 


M. E. Moolla and Moolla <fr Sons, 
Ltd. V. Chartered Bank of India 
(1927) 6 Hang. 685, 107 I. C. 860, 
('28) A. R. 36. 

(t) Re Vautin (1899) 2 Q.B. 549. 

(«) Ourwwami P%llai v. Skri Chtlra 
Gordamom Co-operative Society 
Bank Ltd., I. L. R. 1954, Tr-Cochin 
93, (’54) A. Tr. Co. 419. 

(e) Trasi Dem Rao v. Parameshweraya 
(1914) 39 Mad. 74, 27 I. C. 144. 
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Court has held that sec. 6 of the Limitation Act does not apply to an 
insolvency petition as it is not an “ application”. Hence an insolvency 
petition cannot be allowed to be amended by the addition of a creditor 
after three months have expired since the act of insolvency (w). 

2.— Contents, verification, etc», of creditor's petition. 

157. Contents and verification of creditor’s petition [s. 13 (1)].— 
A creditor’s petition must state the facts which entitle him to present 
the petition (sec. 12) and the facts which give the Court jurisdiction 
to entertain it (sec. 11). The petition must be verified by an affidavit 
of the creditor or of some person on his behalf having knowledge of the 
facts. 


158. Amendment of petition.—Under the provisions of the Li- 
solvency Act the provisions relating to amendments of pleadings con* 
tained in the Civil Procedure Code would be applicable to the petitions 
made vmder the Act. The Courts have wide powers in the matter of 
allowing amendments but they have to be exercised judicially and ivith 
care (a). An insolvency petition which alleges as an act of insolvency 
that a debtor has departed from his dwelIing*house or otherwise absented 
himself, but omits to allege that he did so with intent to defeat or delay 
his creditors, may be amended provided such amendment is made before 
adjudication, and no injustice is thereby caused to the debtor by reason 
of the amended petition being directed to bo re-sorved (axe); but the 
amendment cannot be made after adjudication (y). 

Adjudication of a debtor as an insolvent at the instance of the 
creditors involves considerable disgrace and legal disabilities to the 
debtor; therefore it is all the more necessary that the act of insolvency 
alleged to have been committed by him should bo clearly and precisely 
described in the insolvency petition to enable the debtor to meet the 
charges brought against him and unless the facts alleged bring the deb¬ 
tor’s conduct well within the ambit of the statute the Courts should stay 
its hands both in the matter of adjudication and the appointment of 
interim Receiver. Further no amendment should bo allowed except 
on strong grounds (z). 


(tc) Oangjee Premji <L' Co. v. 0. L, K. K. 
N. I'irtn (1932) 55 Mad. 7CG, 
137 I. C. 740, (’32) A. M. 352; 
Fat/7i><]na/5a v. VailhianalTta (1931) 
Gl M-LJ. 544, 135 I. C, 013, (’32) 
A. M. 112; lialan Chand v. 

(’33) A. L. 821. 

(x) Palammappa ChtUtar v. Chidam. 
baratn Chettiar (’38) A. 51. 53,176 
I.C. 750. 1937, 2 il.LJ. 737. 

(xx) J?e Fiddan Sguirt <fc Co. (1892) 66 


L. T. 203 ; JanLiprasad v. Hi/ath- 
khan Saheb (1033) 144 I.C. 44, 
(’33) A. M. COS; Shrirangan Chei. 
har V. Sorrtam FiUai (1935) 07 

M. L. J. 924. (’35) A. 5L 202. 

(y) £xpar*e Coa/M (1877) 5 Ch.D. 079. 
(*) Harkuhan LaU v. People'/ Banl: of 
India Ltd., Lahore I.L.R. l4 
lAh. 117, (’32) A.L. 643, 140 I.C. 
275. 
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A crcditor’fl petition must allege the specific act of insolvency on which 
it is founded and tho facts wluch constitute the act. It is not sufficient 
to make vague allegations in the petition, and then endeavour by means 
of evidence to prove that somo hitherto unspecified act of insolvency 
has been committed (o). Nor is it sufficient just to mention tho acts of 
insolvency, without mentioning tho dates on which they were com¬ 
mitted (6). A debtor cannot bo adjudged insolvent on an act of insol¬ 
vency not alleged in a creditor'a petition (c). ^\^lere, however, an act of 
insolvencj’ alleged in a petition is based on a wong clause of sec. 9 of the 
Presidency-towns Insolvency Act or a wrong clause of sec. G of tho Pro¬ 
vincial Insolvency Act, e.g., cl. (a), tho potition may bo allowed to bo 
amended if anotlicr act of insolvency can bo alleged on tho facts con¬ 
tained in it, e.g.y cl. (b) or cl. (c) (d). 

Where a petition is presented by several creditors, but tho aggregate 
debts do not amount to Rs. GOO, some of tho alleged debts having no 
existence at all, the petition cannot be amended after throe months , 
from the date of the commission of tho act of insolvency by adding a 
fresh petitioner or a fresh debt {<). 

If the effect of tho amendment is to introduce creditors as petitioning 
creditors who could not themselves present a petition after three months 
have elapsed or to put it differently, if its effect is to introduce a debt 
which after the same period has elapsed would not be a debt upon which 
the petition could be founded, then the Courts will not give leave to 
amend. But if on the contrary, within that period a debt has been 
made the ground of the petition and it afterwards becomes desirable to 
add another party, the case stands on an entirely different footing (/). 

3 .—Procedure at hearing of creditor's petition (s. 13). 

159. Facts to be proved at the bearing (s. 13).—At the hearing 
the creditor must prove (!) that he has a good petitioning creditor’s debt, 
and (2) that an act of insolvency has been committed within the time 
specified in sec. 12 (1) (c). See paras. 149 to 154 above. 


(o) VcMsanji v. Mulji (1926) 60 Bom. 
624, 96 1. C. 435, (’26) A.B. 405; 
Muthtt Chettiar v, Nagtndas (19S6) 
28 Bom L.R. 680, 98 I- C. 437, 
(’26) A. 3.383. 

(6) Krishna Das v. Charulata Pal 
(1932) 35 C.W.N. 567, 137 I.a 31, 
(’32) A C. 290. 

(c) Kondappa v. Ptdappa (1929) Il9 
r. C. 46, ('29) A. M. 910. 

(d) Re Phillipa (1900) 2 Q. B. 329.331. 


(«) Re Mavnd (1895) 1 Q. B. 194. See 
P.-t, I.A, 8. 90 (4); Vaithianatha 
V. Yaithtanaiha (1932) 61 M.LJ. 
644, 135 I. C. 613, (’32) AJU. 112. 
Jankiprasad v. HyaMihan Sahth, 

(ft ^hlcicdingam Chettiar v. Muthidh 
Chettiar, 1939 Mad. 144, 

(’38) A.M. 884. 1939. 2 M.LJ. 390, 
183IC.660. Seeolso Raruppidh 
v. Veerabadram (’51) A. hi. 45S, 
1950, 2 701. 
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160. Debtor as a witness.—^Formerly it was the practice not to 
allow a petitioning creditor to call the debtor in support of an adverse 
petition for adjudication against the debtor. The reason of the rule was 
that proceedings in bankruptcy were considered as of a quasi-cnminal 
nature and a criminal cannot be called as a witness to prove a case 
against himself {g). The nature of bankruptcy proceedings was con¬ 
siderably altered by the Bankruptcy Act, 1869, and now that a debtor 
can petition for an adjudication of insolvency against himself, which 
he could not do before that Act, bankruptcy proceedings are no longer 
considered as of a quasi-criminal nature. The creditor is therefore 
entitled to call the debtor himself as a witness in support of his petition. 
He is also entitled to production of the debtor’s books for the purpose 
of proving the allegations in the petition {gg), but an order for discovery 
or for interrogatories will not bo made for that purpose (h). 

161. Inquiry Into consideration for debt: power to go beUnd 
Judgment.—The petitioning creditor’s debt must be a real debt, that is, 
a debt for a consideration. The Insolven<y Court therefore has power to 
go behind a judgment and inquire into the consideration even for a 
judgment debt, and this although the judgment may have gone by de¬ 
fault (i), or by consent (j), and though the judgment may have been 
affirmed on appeal (i*). In msolvency the question which arises is not 
merely one between the petitioning creditor and the judgment debtor. 
The rights of other creditors of the judgment debtor have to be con¬ 
sidered. If an order of adjudication is made the rights of those creditors 
to recover payment independently of their debts are taken away. There¬ 
fore the Court must consider whether the petitioning creditor in fact 
has a good debt and it is not bound by any decree as between the creditor 
and debtor. The debtor himself may be estopped from denying the 
debt, but there is no estoppel as against an Insolvency Court (i). There 
are obviously strong reasons for this, because the object of the bankruptcy 
laws is to procure the distribution of a debtor’s estate among his just 
creditors. If a judgment were conclusive, a man might allow any num¬ 
ber of judgments to be obtained against him by his friends or relatives 
without any debt being due to them at all; it is therefore necessary 


(ff) Ex parte Castrique (1864) 10 L. T. 
{N.S.) 767; Be HoUaieay (1853) 1 
Bank, and Ins. Bep. 244. 

(gq) Be X. Y. (1902) 1 K. B. 98. 

(M Be A Debtor (1910) 2 K. B. 69. 
(») Ex parte K\bble (1875) L. R. 10 Ch. 
App. 373. See also Bam Lai 
Tandon v. Kashi Charan (1928) 20 
All. L. J. 241, 108 I. C. 147. 


(j) Ex parte Lermox (1886) 16 Q. B. D. 
315. Seo also Be Hawkins (1895) 
1 Q. B. 404. 

{k) Be Frazer (1892) 2 Q. B. 633. 

(1) Jethmal Norandas v. Mahadeo 
Anandji (1941) Bom. 156, 42 Bom. 
LJR, 1078,1931.C.54 (’41) A3.62; 
Choclalinqam Chettiar v. Palaniap- 
pa Gheitiar, [1933] 2 MU 585. 
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that the consideration of the judgment debt should he liable to investi¬ 
gation (m). The Court has power to enquire into the nature of the judg¬ 
ment debt, that is, whether it was a partnership debt on which other 
partners were liable, although not parties to the judgment (n). The 
Insolvency Court will not, as a matter of course, inquire into the validity 
of a judgment debt. It will do so only where there is evidence that 
the judgment has been obtained by fraud or collusion, or that there has 
been some miscarriage of justice (o). The fact that the judgment is irre¬ 
gular or wrong in form is not sufficient ground for going behind it (p). 
The inquiry may be made not only at the instance of the Official Assignee 
or Receiver, but also at the instance of the debtor (y). The object of 
the inquiry is to ascertain whether there is a good petitioning creditor’s 
debt. If the Court finds that there was no consideration for the judg¬ 
ment debt, all that the Court can do is to dismiss the creditor’s petition. 
It has no power to set aside the judgment of the civil Court ; the judg¬ 
ment is res judicata as between the debtor and the creditor (r). 

162. Service of petition.—The Act does not provide for the service 
of petition on the debtor except where the hearing is adjourned [s. 13 (3)]. 
If the hearing is adjourned and service of the petition is ordered, service 
must be proved. If it is not proved, the petition must be dismissed (s). 


163. Adjourning hearing of petition.—The Court has power to 
adjourn the hearing of the petition and order service thereof on the deb¬ 
tor. See para, 163 above. 


164. Dismissal of petition fsec. 13(4)].—If the creditor fails to give 
the necessary proof of the facts specified in para. 159 above, the petition 
will be dismissed. Even if these facts are proved and the necessary 
conditions are complied with, the Court must dismiss the petition if the 
debtor appears and satisfies the Court that he is able to pay his debts, 
or that he has not committed an act of insolvency, or that for ot^r 
sufficient cause no order ought to be made (t). ^Vhat the Act means 
by “ability to pay debts’’ in sec. 13 is not merely that the man has assets 
which if liquidation proceeds may in the result provide sufficient money 
to discharge his debts. It means that he is not so embarrassed that he 


.. . 

W ■ 

A.B. 40'3. __ 

(o) Re Flatau (1889) 22 Q.BJ5. 83. 
See also Choekahngam Chtttiar v. 
Palanxappa Chettiar, supra. 

(p) Re Beauchamp (1904) 1 K. B. 672, 


(1904) 11 Mans. 5. 

(q) Ex parte Lennox (1886) 16 Q.B.D. 
315. 

(r) Re T’iloria (1894) 2 Q. B. 387. 

(*) NathmuU v. Ooneahmull (1921) 34 
Cal. L. J. 349. C6 IC. 886, (’21) 
A.C. 106. 

(4) Muni Lai v. Bira Lai (’33) A. L. 
682. 
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cannot meet his debts in the ordinary way by making legal tender and 
discharging his debts. The circumstance that a man has aasets and the * 
assets are not liquid assets and therefore he cannot pay his debts is a 
circumstance which stands in favour of having a liquidation and not 
against having a liquidation. The burden of proof of ability to pay 
the debt in order that the creditor’s petition may be dismissed is on the 
debtor himself (u). 

165. Petition may be dismissed for sufficient cause.—^The Act is 
based on the English Bankruptcy Act and the words “other sufficient 
cause” in sec. 13 (4) (b) should not be construed as ejusdem generis 
in relation to the earher part of the section. The widest possible inter¬ 
pretation should be put on the words. When a petition for adjudica¬ 
tion is filed the judicial discretion can bo used in favour of debtors only 
on the principle of estoppel and on fraudulent or improper conduct on the 
part of the petitioning creditor (e). What is sufficient cause will depend 
on the facts of each case. It is not a sufficient cause for refusing an order 
of adjudication that the debtor has no assets available for distribution, 
for at the time of the hearing the Court will not have sufficient materials 
for judging whether there are assets or not, and the public examination 
of the insolvent at a later stage may disclose some assets (uj), or the deb¬ 
tor may get some property before his dischai^e {x). As stated by Erie, 

C. J., in Morgan v. Knight (y) “property is not an essential for constitut¬ 
ing bankruptcy. If there is the....debt, and act, the bankruptcy is 
valid without any property.” If, however, the Court is satisfied, not 
merely by the statement of the debtor, but from all the circumstances 
of the case, that there cannot be any assets or any prospect of any com¬ 
ing into existence, and that if an order of adjudication is made, the only 
effect will be a mere waste of money in costs, it will dismiss the petition (z). 

Where the debtor has only one asset, and the effect of adjudication would 
be to destroy this asset, the Court may dismiss the petition. Thus where 
the only asset to which a debtor was entitled was a life interest in the 
income of certain property, which Was determinable on bankruptcy, 
and the debtor proposed to insure his h’fe and to set aside half his income 
for the purpose of keeping up the insurance and paying his creditors 
a composition of ten shillings in the pound, it was held that the fact that 

(u) Pratapmal Rameshwar v. CAuniJal v. K. I'. A. 1. Af. Alaffappa 

Jahuri I.L.B. 60 Cal. 345 {’33) .••>«. a -tr 

A. C. 417, 144 T. C. 142. See (w) ‘ 

Af«nv LaJ V. HtVo Lai (’33) A. L. 682 (ar) *' ' * 

and para. 209, Oadi Bhiihaji (v) ' ■ ' ' ' -1 

V. Oovindrao Bapuji (’37) A. N, ‘ , '' ' 

127. 169 I. C. 816. 947. 

(t>) Hadow of Hudson Tod Co. (z) Be Betts (1897) 1 Q. B. 60. 
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1 R^^RR the effect of a receiving order would be to deprive the debtor of the only 
asset available for the payment of a composition to his creditors was a 
sufficient cause why no receiving order should be made {a). It is not a 
sufficient cause that the costs of insolvency proceedings will probably 
exhaust the assets (6). Nor is it a sufficient cause that the questions raised 
are too difficult or complicated for the Insolvency Court to decide (c); 
nor that the debtor has, with the assent of a large majority of his cre¬ 
ditors, executed a deed transferring the whole of his property to trustees 
appointed by the creditors to bo administered by them as in insolvency, 
if the petitioning creditor has not assented to the deed; the execution 
of such a deed is in itself an act of insolvency {d). Nor is it a sufficient 
cause that a mortgagee’s reason for applying to adjudge the debtor insol¬ 
vent is to save the court-fee stamp which would be necessary in case a 
suit were filed (e). The fact that payments have been made by the 
debtor to the petitioning creditor between the filing of the creditor’s 
petition and the date of the hearing is not a sufficient ground for dis¬ 
missing the creditor’s petition!/). A statement by the creditor that 
his debt has been paid and that the petition should be dismissed may 
be a groimd for dismissal under sec. 26 (1) of the Provincial Insolvency 
Act (g). 


165A. Creditor’s petition against undischarged insolvent for second 
adjudication.—An undischarged insolvent who after the date of his 
insolvency has resumed business and contracted fresh debts may be 
adjudicated insolvent a second time on a creditor’s petition (h). If, 
however, there are no assets available for distribution under the second 
insolvency, and there is no probabihty of there being any, the Court 
will in the exercise of its discretion refuse to make a second order of adju¬ 
dication (*). As to second petition by an undischarged insolvent, see 
para. 181A below. 


166. Abuse of bankruptcy laws.—If the presentation of the peti¬ 
tion is an abuse of the process of the Court, it should be dismissed. Thus 
where a creditor’s petition is dismissed, and the same creditor presents a 


(a) 

(&) 

(c) 


(«) 


Be Oticai/ (1895) 1 Q. B. 812. 

Be Jubb (1897) 1 Q. B. 641. 

Gangi Beddi v. Nantrimha Beddei 
(1941) 2 M. L. J. 362, (’41) A. M. 
895. _ 

Ex parte Dixon (1884) 13 Q. B. P. 
118; Ex parte Oram (1885) 15 
Q. B. D. 399; J. Melver v.Alagappa 
Chettiar (1936) 70 M. L. J. 645, 
102 I.C. 722, (’36) AJJ. 27. 

Kanehi Bam v. Bamam (1930) 
1291. C. 218, (’30) A. L.602. 


Tara Chand v. Jugul Kiahore 
(1924) 46 All. 713, 831. C. 967, (’24) 
A. A. 686. 

Bamaawami Iyer v. Stibramantam 
Chettyar (1938) 2 M.L-T. 179, (’38) 
A. ai. 267. 

Morgan v. Knight (1864) 33 L. J. 
C. P. 168, (1864) 15 C. B. (N. S.) 
669, 143 E. B. 947; Ex parte 
Wataon (1879) 12 Ch. D. 380. 
Be Betta (1897) 1 Q. B. 60. 
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second petition founded on the same debt and the same act of bankruptcy, 
only adding another creditor as a co-potitioner, the second petition was 
dismissed as vexatious and an abuse of the process of the Court (j). 


Where a creditor files an application for adjudication of a debtor 
not for the purpose of having the debtor’s assets distributed proportion¬ 
ally amongst his creditors but with the object of injuring his credit by 
dragging Him into the insolvency Court and persists in it notwithstanding 
the fact that the Court permits the petitioning creditor to be paid out 
of the funds in the Court, the creator’s action is dishonest and amounts 
to an abuse of the process of the Court. Such action cannot be con¬ 
demned too strongly and the Court is perfectly justified in refusing 
adjudication {k). 


The Court will not permit bankruptcy proceedings to be used for 
an inequitable purpose, e.g., to extort money from the debtor. If money 
has been extorted or attempts are made to extort or to get an undue 
advantage secretly over the other creditors, it is a “sufficient cause” for 
dismissing the petition. Thus where a creditor obtains or endeavours 
to obtain payment of money from the debtor as a condition for agi'eeing 
to an adjournment of the petition, the petition will be dismissed (0> 
Similarly if a creditor refuses to assent to a deed of assignment of ail 
the debtor’s property for the benefit of his creditors unless the debtor 
gives a promissory note for the difference between the amount to be paid 
under the deed and the amount of his debt, and the debtor refuses to 
do so, and the creditor afterwards presents a petition founded on the act 
of insolvency constituted by the execution of the deed, the petition will 
be dismissed (m). It is otherwise if the creditor openly at the meeting 
of creditors tries to obtain terms. Thus where a creditor, from whom 
the debtor had had delivery of goods on credit when he was hopelessly 
insolvent, attended a meeting of the creditors, and refused to assent to an 
assignment of the debtor’s property for the benefit of his creditors unless 
the goods were returned to him or their value allowed, it was held that 
there was neither fraud nor extortion, either accomplished or intended, 
and consequently there was not sufficient cause for dismissing a petition 
founded on an act of bankruptcy constituted by the execution of the 
deed (n). Where a creditor consents to his petition being dismissed upon 


O') -Re Larard (1896) 3 Mans, 317. See 
also Ex parte Harsukdas Bcd^- 
sendas (1924) 39 Cal. L. J. 612, 
83 I, C. 941, (’24) A. C. 964. 

(fc) Nastah V. 5urj/anaroi/ana (1944) 
Mad. 21, 210 1. C. 266 (’43) 
A.M. 355. 


(I) i^e Alkirum (1893) 9 Morr. 193 ; 

1?« Otvxxy (1895) I Q. B. 812. 

(w») R« Shavf (1901) 83 L. T. 754; Be 
A Debtor (1005) 91 L. T. 664, 
affirmed sub nomine Be Oaldberg 
(1905) 21 T. L. R. 139. 

(n) Be Sunderland (1911) 2 K. B. 658. 
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the terms of the debtor agreeing to pay a fresh debt of an increased 
amount, it is not an abuse of the process of the Court for the creditor, in 
case of the debtor making default, to present a second petition based upon 
the new* debt, provided he has not used extortion or pressure towards 
tlie debtor (o). Nor is it an abuse of the process of the Court if a creditor, 
whose debt is insufficient to support a petition, huys up another debt in 
order to present a petition against the debtor, provided that there hag 
been no pressure and no attempt to extort money (p). 

The mere fact that the petitioning creditor is actuated by a motive 
other than the mere desire to obtain a distribution of the debtor’s estate 
in insolvency, e.g., by a wish to put an end to a partnership with the 
debtor, does not constitute an abuse of the process of the Court nor is it 
a fraud upon the Court. The creditor has a right to have his debtor 
adjudicated insolvent if he satisfies the conditions imposed by the Act 
for filing a petition for adjudication. The question as to the motive of a 
creditor or whether adjudication waslikely tobenefithim is immaterial {?). 
Motive cannot in itse^ constitute fraud. Courts of justice have no con. 
cem with the motives of parties who have asserted a legal right (r). 

167. Where Insolvency pcoeecdlDgs are pending In another Court.— 
The fact that the same debtor has been adjudged insolvent by Court 
A does not oust the jurisdiction of Court B to adjudicate him an insol* 
vent if the elements necessary to give Court B jurisdiction exist in the 
case. Court fi, however, is not bound to make an order of adjudication 
but hae a discretion to refuse it. If having regard to all the circura* 
stances of the case it considers an adjudication entirely useless, it may 
refuse to make the order. If, however, there are assets within the 
jurisdiction of Court B, the Court will as a general rule make an order of 
adjudication, leaving for future determination the question in which 
Court the assets ought ultimately to be administered. The presence 
of assets within the jurisdiction is a strong circumstance in favour of 
making such an order («). The same rules apply where the prior order 
of adjudication has been made, by an English Bankruptcy Court or by 
a Court of a foreign country (t). 

(1897) 21 Bom. 297 [Ind. Ins. 
Act, IS45] ; In the fnatter of William 

(0 - 

I , * 

362. 


i?e Bebro (1900) 2 JJ. Jio. 

Be Baker (1888) 5 Morr- 5. 

Oangu Veera Brahman vs. Qaugu 
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As to the discretionary power of the Court, it is to be observed that 
while a Court under the Presidency-towns Insolvency Act has always a 
discretion in making an order of adjudication (tt), it is not so under the 
Provincial Insolvency Act. Under the latter Act, so far as a creditor’s 
petition is concerned, the Court has the power to dismiss it for a “sufficient 
cause” (y), and it may well be said that where there are no assets within 
the jurisdiction it is a “sufficient cause” for dismissing the petition. As 
regards a debtor’s petition, the Court has no choice in the matter. A 
debtor’s petition can only be ffismisaed if the Court is not satisfied of his 
right to present the petition ; if it is not dismissed, the Court “shall” 
make an order of adjudicaj-ion (te). I do not think any such difference 
was contemplated by the legislature. 

168. Dismissal ot petition after discharge.—^A petition cannot 
be dismissed after discharge (x). 

169. Order of adjudication,—^The Court may make an order of 
adjudication if it is satisfied with the proof of the facts which are required 
to be proved at the hearing {para. 159 above) or if on a bearing adjourned 
for the purpose of serving the petition on the debtor, the debtor does not 
appear and service of the petition on him is proved, unless in its opinion 
the petition ought to have been presented before some other Court having 
insolvency jurisdiction. 

170. Stay of proceedings to ascertain amount of debt.—Where 
the debtor at the hearing denies that he is indebted to the petitioner 
or that the amount of the debt is sufficient, the Court, on such security 
(if any) being given as the Court may require for payment to the petitioner 
of any debt wliich may be established against the debtor in due course 
of law, may, instead of dismissing the petition, stay all proceedings on 
the petition for such time as may be required for trial of the question 
relating to the debt. Sec. 13 (6) only contemplates that there should 
be a stay for such period as may be necessaiy for the determination 
of other matter in issue between the parties and that ultimately there 
shall be a trial on the question relating to the debt. The sub-section 
never contemplates that a conditimial order of adjudication should be 
added by way of sanction to an order for furnishing security in connec¬ 
tion, with the postponement of the deienmnation of the question as to 
whether or not there was a debt. Such an order cannot be supported 

(m) See P.-t. I. A., ss. 13 and 15. (») Ahamed Mahammad v. Praphvlla- 

(») See Prov. I. A., s. 25 (1). noth (1034) 61 Cal. 924, 164 I. C. 

(w) See Prov. I. A., e. 26 (2) and a. 27 524. (’35) A. C. 84. 
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and ■will bo set aside (y). If npon the trial of that question the debtor 
admits the debt and pays the amount of the debt and costs into Court, 
the petitioning creditor is not boimd to accept payment of the debt 
by taking the money out of Court, but may proceed \Tith the petition 
and obtain an order of adjudication. A creditor cannot be required 
after presentation of a petition to accept payment of a debt when he is 
not drilling to receive it (z). 

Security will not bo required where the probability of success is as 
much in favour of the debtor as of the creditor and there is a bona fide 
dispute as to the debt (a). But it is other^vise if the debtor has no reason¬ 
able prospect of establishing his defence (6). 

Stay of proceedings on the petition of one creditor should not be 
allowed to' prejudice other creditors. It has accordingly been provided 
that where proceedings on the petition of one creditor are 8 ta 3 'ed, the 
Court may, if by reason of the delaj' caused by stay of proceedings or 
for any other cause it thinks just, make an order of adjudication on the 
petition of some other creditor. In the latter case the Court must dis¬ 
miss, on such terms as it thinks just, the petition on which proceedings 
have been stayed. Where an order of adjudication is made on one peti¬ 
tion, all other petitions should be dismissed. 

170A. When order of adjudication takes eflect.—An order of adju¬ 
dication is made on the day it is pronoimced, and not on the day it is 
drawn up (c). 


In the matUr of the Petition of 
Ramsabale Mister (1870) 6 Beog. 
L. B. 310. 

Re Gentry (1910) 1 K. B. 825. 
See Ex parte Turner (1874) Jj. R. 
10 Ch. App. 175.- 


(5) See Ex parte TVard (1882) 20 Ch. 
D. 356 ; Ex parte Jacobson (I8S3) 
22 Ch. D. 312. 

(e) Re JJanning (1895) 30 Ch. D. 480 ; 
Blount V. WhUleley{li9^) 6 Mans. 
48, (1899) 79 L. T. 635. 
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1. Conditions on which dfditor may petition. 

P.4.1. A., s. 14. 


171. Cottdltloiis on which debtor may petition (s. 14).—debtor 
is not entitled to present an insolvOTcy petition unless— 

(a) his debts amount to Rs. 500; or 

(b) he has been arrested and imprisoned m execution of a decree 
for the pajnnent of money; or 


(c) an order of attachment in execution of a decree for the 
payment of money has been made and is subsisting against 
his property. 

A debtor is entitled to present an insolvency petition if any one of the 
three condition mentioned above is complied with. If none of these 
conditions is fulfilled, the petition must be dismissed. 

172. Debts must amount to Bs. 500.—^Where several debtors 
are jointly and severally liable on a bond for Es. 500 or upward, each is 
entitled to present an insolvency petition (d). 

Debt ” includes money payable under a decree (e). Money due 
under a decree of a Revenue Court is a “ debt ” (/), though it may not be 
a provable debt {g). The fact that a suit is commenced to enforce a 
bond is not a bar to a petition for adjudication based on that debt 
provided the debt is proved in the ]jisolven<y Court (A). In England 
an unpaid demand for municipal rates has been held to be a “ debt ” 
within the meaning of sec. 4 (1) of the Bankruptcy Act 1014 although 
it is not enforceable by action at law (t). 


173. Imprisonment of debtor.—^The imprisonment must be sub¬ 
sisting at the time of the presentation of the petition (j). Eurther, it 
must he in execution of a decree for the payment of money. 


174. Attachment of debtor’s 
be in execution of a decree for the 


d) Ghidatn Haider v. Mangal Sen (’26) 
A. L. 235, 98 I. C. 425; Qhulam 
Bitsain v. liameshtcar (’27) A. L. 
108, 99 I. C. 524. 

(e) P.> 1.1. A., s. 2 (b). See also OAuZam 
Haider v. ilarigal, (’26) A. L. 235, 
98 I. C. 425, a case under the 
Prov. I. A. 

(/) Jilunna Singh v. Dightjai Singh 
(1921) 19 All. L. J. 273. 60 I. C. 
758, (’21) A. A. 74. 


property,—^The attachment must 
payment of money, and it must be 


(?) Parbati v. Paja Shgam Ptkh (1922) 
44 All. 29C, 66 I. C. 214, (’22) 
A. A, 74. 

(A) Ananta Kumar v. Sadku Charan, 
(’20) A. C. 234, 87 I. C. 761. 

(») lie SIcareaveif [1950] 1 All. E. R. 
442 (A.C.); {Ex parie Jilc-Greavey v. 
Benfleet Urban District Council 
4 A. M.) (1950) 1 Cb. 269. 

(i) Jumai V. Muhammad Kasim AU 
(1903) 25 All. 204. 
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subsisting at the time of the presentation of the petition (it). An attach¬ 
ment before judgment is not an attachment in execution of a decree and 
will not support a petition (1). It need hardly be stated that the attach¬ 
ment-must be of the debtor's own property (m). 

175. Petition by debtor whose adjudication has been annulled 
for failure to apply for discharge [s. 14 (2)3,--A debtor in respect 
of whom an order of adjudication whether made under the Presidency- 
towns Insolvency Act or tho Provincial Insolvency Act has been annulled 
owing to his failure to apply or to prosecute an application for his discharge 
is not entitled to present an insolvency petition without the leave of the 
Court by which the order of adjudication was annulled. Such Court 
should not grant leave unless it is satisfied either that the debtor was 
prevented by some reasonable cause from presenting or prosecuting his 
application, as the case may be, or that the petition is founded on facts 
substantially different from those contained in the petition on which 
the order of adjudication was made. 


The above clause [which is sub-sec. (2) of sec. 14] is new". It was 
inserted by Act XI of 1027. It is in almost the same terms as sec, 10 (2) 
of the Provincial Insolvency Act, 1920. It provides for cases where an 
adjudication has been annulled under sec. 41 of the Presidency-towns 
Insolvency Act or under sec. 43 of the Provincial Insolvency Act owing 
to the debtor’s failure to apply for his discharge. There was no such 
provision in the Provincial Insolvency Act, 1907. In the absence of 
any such provision in the Act of 1907 a dishonest insolvent hardly ever 
applied for his discharge, for if he did so, he ran the risk of his malprac¬ 
tices being exposed and dealt with by the Court, and if his adjudication 
was annulled owing to his faflure to apply for his discharge within the 
specified time (re), he came fonv'ard with another petition for adjudication 
and applied for a protection order and again obtained immimity from 
arrest. In most cases the second petition was founded on the same facts 
and was in respect of the same debts and the same creditors as the previ¬ 
ous petition. In two such cases, which were both under the Presidency- 
towns Insolvency Act, the High Court of Calcutta held that the present¬ 
ation of the second petition was an abuse of the process of the Court 
and that the Court had inherent povrer in such a case to annul the order 
of adjudication made upmi the second petition (o). Successive petitions 


fc) See Jumai v. Muhammad Ka^m 
AH (1903) 25 AU. 204, 206. 
h Makhan Lai v. Qulzan Mai (1884) 
6 All. 289. 

m) Hariah Chandra Mukherjee v. The 
East India Coal Co., Idd. (1912) 
16 C. W. N. 733, 14 I. C. 676. 


(n) P.-t. I. A., a. 41; Prov. I. A., a. 43. 

(o) See Malckand v. Copal Chandra 
(1917) 44 Cal. 899, 39 1. C. 199 ; 
Re Ballav Cband Sertnogee (1922) 
27 C. W. N. 739, 80 1. C. 651, 
(’23) A. C. 703. 
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for adjudication without any application for a discharge were not un¬ 
common; and it was to prevent this abuse that the legislature introduced 
in the Provincial Insolvency Act, 1920, tho wholesome rule that a debtor 
in respect of whom an order of adjudication lias been annulled owing 
to his failure to apply or to prosecute his application for his tlischargo 
is not entitled to present an insolvency petition without tho leave of tho 
Court by which tho order of adju^cation was annulled. A similar 
provision was introduced seven years later in tho Presidency-towns 
Insolvency Act by Act XI of 1927. By the same Act power was given 
to Insolvency Courts both under tho Presidency-towns Insolvency Act 
and Provincial Insolvency Act to annul an order of adjudication made 
upon a petition presented without the leave of tho Court (p). 

When an adJutUcation has been annulled owing to the insolvent’s 
failure to apply or to prosecute an application for bis discharge, leave 
to present another petition on tho same facta will not bo granted unless 
the Court is satisfied that the insolvent was prevented by some reason¬ 
able cause from presenting or prosecuting his application (j). 

2 . Contents of petition and order of adjndication. 

176. Contents of debtor’s petition (s. 15 (1)].—A debtor’s petition 
must allege that he is unable to pay his debts (r). If an order of adjudi¬ 
cation is made on tho allegation that tho debtor is unable to pay his 
debts, and the allegation turns out to bo false, tho adjudication must bo 
annulled under sec. 21 of the Act (a). 

177. Dismissal of debtor's petition [s. 15 (3)].—A debtor’s petition 
must be dismissed if he fails to satisfy tho Court that he is entitled 
to present the petition (t). It must also be dismissed, as now provided 
by Act XIX of 1927, if, on the making of the order admitting his petition, 
he fails to produce his books of account (unless the Court otherwise 
directs), or to file such lists of creditors and debtors and afford such 
assistance to the Court as may be prescribed by tbo rules. 

178. Order of adjudication [s. 15 (1)1,—K the debtor proves that 
he is entitled to present the petition («), the Court may make an order of 
adjudication, unless in its opinion the petition ought to have been 


(p) See P.-t. I. A., 8. 21, and Prov. 
I.A., B. 35, as amended by Act 
XI of 1927. 

(g) See Venugopalacharia v. Chunilal 
(1926) 49 Mad. 935, 97 I. C. 700, 
(’26) A. M. 942 ; Bdi Ram v. 
Mongol Dae (’28) A. L. 452 [where 
leave was granted]. 

(»•) Bee Bombay Buies—App. 1, Form 


No, 2; Calcutta Rules— ^App. Ill, 
Form No. 7. 

(#) ’ - ' - ’ 


(*) P.-t. I. A., 8, 14. 

(u) P.-t. I. A., 8. 14. 
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presented before some other Court having insolvency jurisdiction. In 
a Bombay case (tt) Beaumont, C. J., observed that the words “ought to 
have been presented before some other Court” must mean “ought as a 
matter of convenience to have been presented before some other Court”. 


The fact that the debtor’s estate ia under the management of the 
Court of Wards under the Court of Wards Act does not prevent the 
msolvency Court from adjudging the debtor insolvent. If the debtor 
satisfies the condition laid do\vn by the Presidency-towns Insolvency 
Act he is entitled to be adjudicated insolvent under the Act (iti). 


179. Advertisement of order of adj'udication (s. 20).—^Notice of 
every order of adjudication, stating the name, address and description 
of the insolvent, the date, of the adjudication, the Court by which the 
adjudication is made and the date of presentation of the petition, shall 
be published in the Gazette of India and in the local official Gazette and 
in such other manner as may be prescribed. The Court has power under 
see. 94 of the Act to make an order staying advertisements and all 
proceedings under an order of adjudication (ar). An order for adjudica¬ 
tion cannot be annulled for failure to deposit costs of pubhcation of the 
order (y). 


180. Gazette to be evidence of order of adjudication ($. 116).— 
A copy of the official Gazette containing any notice of an order of 
adjudication shall be conclusive evidence of the order having been duly 
made, and of its date. 


Under the English law the production of a copy of the London 
Gazette containing any notice of an order adjudging a debtor bankrupt 
13 conclusive evidence in all legal proceedings of the order having been 
duly made, and of its date. It has accordmgly been held that an adjudi¬ 
cation is, so long as it stands, conclusive evidence as against a third 
person that the act of bankruptcy on which the adjudication was founded 
was in fact committed and that the title of the trustee relates back to 
that act of bankruptcy. The order, however, may be appealed from 
by any party aggrieved by it ( 2 ). In India also a copy of the official 
gazette containing any notice of an order of adjudication is conclusive 


(r) 

(tr) 


XldcTO} V. Hall (1932) 5G Bom. 531. 
139 I. C. 591, (’32) A. B. 432, 34 
Bom., L. R. 844. 

Amuhja Mohan v. Motnuddin 
(194!) 1 Cal. 318, 190 I. C. 170, 
(’41) A. C. 503. 

r.t A Deltor (1901) 84 L. T. 66. 
flar KiahoTt v. .Votum .4/i Khan 
(1930) 6 Luck. 479, 124 I. C. 3C8 I 


(*) 


<‘30) A. 0. 53. 

Ex parte Learoyd (1878) 10 Ch. T>. 
.3; Hatclina v. Douche (1921) 37 
T. L R. 748, 750. Sen B.A., 
18C9, 8. 10; B. A. 1914, e. 137, and 
lie Durrova (1944) Ch. 49 at p. 52 
M to til© nece'Mory linaitation of 
the operation of that ©oction. 
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evidence of the order having been duly made, and of its date. It has, Para. 180 

however, been held that the only effect of an order of adjudication is 

that the act of insolvency on which the order is founded should be 

regarded as such, but that it does not operate as a decision against a 

third person who has not had any opportunity of being heard when the 

order was made. Thus if the act of insolvency on which an order of 

adjudication is founded is a payment by way of fraudulent preference 

by the debtor to a creditor, the Official Assignee is not entitled to payment 

back from the creditor on the strength merely of the decision, given 

when the order of adjudication Was made, that the debtor had made a 

payment by way of fraudulent preference. The decision was for the 

sole purpose of making the order of adjudication, and it is not binding 

on the creditor. The Official Assignee can recover back the amount 

from the creditor only by adopting the ordinary procedure, namely, 

by way of notice of motion to set aside the transaction under sec. 56 of 

the Act (a). See para 788, “Appeal against order of adjudication”. 

The decision was however overruled by the Privy Council in Mahomtd 
Biddigue, Yousuf v. Official Assignee of CalcuUa (6). It was held that 
where a creditor’s petition and the order of tuljudication based thereon 
both alleged as one of several acts of insolvency the assignment of decree 
by the insolvent to the appellant with the intention of preferring him 
over other creditors, the order of adjudication notice of which had, been 
duly published in the Official Gazette, was by virtue of sec. 116 (2) conclu¬ 
sive against the appellant in subsequent proceedings taken by the Official 
Assignee to set aside the transfer of the decree that the act of insolvency 
alleged had in fact been committed, even though the order affected his 
rights and was passed in his absence. Their Lordships of the Privy 
Council observed : “No doubt it is anomalous that a decision affecting 
the right of a third party should be conclusively.determined against 
him in his absence and even without notice to liim, but tho words of the 
section and the importance of maintaining the status of.the debtor as 
determined by an order of adjudication and the necessity of securing 
tho stability of administration of the debtor’s estate onco his status has 
been fixed have been justly held to outweigh the consideration of hard- 
sliip to the private citizen. But the third party who is placed in this 

(а) Official Assignee of Madras v. 208 I. C. 351. Seo also Sahaara- 

0. Ji, 0. B, S, Firm (1027) 50 budhe v. K\laehand ,I.L.R.. 1947 

Mad. 541, 101 I. C. 12. {’27) A. M. Nag. 85 (’47) A. N. 161, 230 I.C. 

520. J95 (where tho minority opinion of 

(б) 70 I, A. 03,1.L.R. 1943 2 Cal. 617, " Bom) J., is in accord wUh this view). 

(’43) A. PC. 130, 47 C.WJJ. 914, ... 
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anomalous position is not Tvithont redress his remedy is to appeal as a 
person aggrieved against the adjudication order which has so far deter¬ 
mined his rights. This being the sole remedy is one which justice 
demands that the Court should carefully protect and if an exteiisioa 
of time for appealing is reasonably required such extension should be 
granted ex debito justitia**. 


181. Refusal to adjudicate on debtor’s petition on ground of abuse 
of process of Court.—The Bankruptcy Court in England has inherent 
power to refuse an order of adjudication in cases where the presentation 
of the debtor’s petition is an abuse of the process of the Court. 
Thus where a debtor was undischarged imder three previous bankruptcies 
in two of which he had himself petitioned with the view of evading 
committal orders, and he presented another bankruptcy petition and a 
receiving order was made on it, it was held that the presentation of the 
petition was an abuse of the process of the Court, and that the receiving 
order founded upon it must be dismissed (c). Following the English 
decisions the High Court of Calcutta held in two cases, both under the 
Presidency-towns Insolvency Act, that where an insolvent, in respect 
of whom an order of adjudication has been annulled o\Ting to his failure 
to apply for Ids discharge, presents another petition for odj'udication 
on the same facts, and an order of adjudication is made upon such 
petition, the presentation of the second petition is an abuse of tho process 
of tho Court, and the adjudication should bo annulled (d). The first 
of these cases was beforo tho Privy Council ruling in Ghhatrapat Singh 
Diigar v. Kharog Singh Lachmiram (c), and the second, i?e Ballav Chand 
Seroxegee (/), was after it. In Chhatrapai Singh Dvgar’d cast, which was 
one under tho Provincial Insolvency Act, 1D07, tho Higli Court of 
Calcutta had refused an order of adjudication on a debtor’s petition on 
the ground that there was misconduct on tho part of tho debtor in relation 
to hi-s creditors and that tho presentation of tho petition was on abuse 
of tho process of tho Court. Thb decision was reversed by tho Privj' 
Council, and it was held that onco tho conditions laid down in tho Pro¬ 
vincial Insolvency Act were complied with, tho Court had no power to 
dismiss a debtor’s petition on tho ground that tho presentation of tho 
jwtition was an abuse of tho process of tho Court. It was further held 


(C) 


(0 


rt litllt (1001) 2 K. P. 39 5 lie 
Paint/T (JSW) J Q. JJ, 

//onwt (1001) I K. P. OSS; (e) 
lU PonJ (IBSS) 21 Q.U.D. 17 but 
roTtjjiatw Jl* jMtnn (1002) ) K.I1. 

107. . . 

v. Gop’il CAun.//^ CAoru 
(U»>7) 4« Tal. hOO. 30 l.C. I!»5 (/) 

/!f (1937) 


27 C. W. K. 730, 60 l.C. 631, 
(*23) A. C. 703. 

(lOlC) 44 Cat. 03*., 44 I. A. 11. 30 
l.C. 78s, AUIul KudJiu V. Muiunt 
/. d' r. Corp. (tndxl) Ltd. (1930) 
61 C.L-r. 545, 123 l.C. 182. ('30) 
A. C. 576, 

(1022) 27 C. W. K. 739, 60 I, C. 
031, ('23) A. C. 703. 
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that misconduct on the part of tho debtor was to bo dealt with upon the Para, 
debtor’s application for his discharge, and tliat it was not n ground upon 
which an order of adjudication could bo refused. In Ballav Ckand 
Seroicgee's case, wliich was subsequent to tho Privy Council ruling referred 
to above, tho High Court of Calcutta maintainod that it had inherent 
power to refuse an order of adjudication if tho presentation of tho petition 
was an abuse of the process of tho Court. As to tho Privy Coimcil 
ruling the High Court said that tho facts of that case were quite different 
from the case before it. 

As stated above, tho case before tho Privy Council was one under 
the Provincial Insolvency Act, 1907. It is provided by that Act that 
in tho case of a petition presented by a debtor, the Court shall dismiss 
the petition if it is not satisfied that ho is entitled to present the petition 
(<?), and if the petition is not dismissed, the Court shall make an order 
' of adjudication (A). The language of see. 16 of the Presidency^towns 
Insolvency Act is different. That section says that “if the debtor 
proves that he is entitled to present a petition, the Court may make an 
order of adjudication”. The word used being “may”, and not “shall” 
as in the Provincial Insolvency Act, it is submitted that the Court has 
discretion under the Presidency-towns Insolvency Act to refuse to make 
an order of adjudication even if tho conditions which entitle tho debtor 
to present a petition are complied with, and tho Calcutta decisions may 
be supported on this ground. If the Calcutta cases bad arisen tmder the 
Provincial Insolvency Act, 1920 the second petition could not have been 
presented except with the leave of tho Court which annulled the first 
adjudication (i). Even so, there was a defect in that Act, for it did not 
contain any provision for the annulment of the second adjudication if 
such adjudication was made on a petition presented without the leave 
of tho Court. This defect was remedied in 1927 (j) by the amendment 
of sec. 35 of that Act. At the same time the Presidency-towns insol¬ 
vency Act Was brought into lino with the Provincial Insolvency Act 
by the amendment of sec. 14 and 21 of that Act. The result is that 
cases like the Calcutta cases referred to above, where a second petition 
was made after annulment of the first adjudication, would no longer be 
disposed of on the ground of the abuse of tho process of the Court. 

They would now be dealt with imder sec. 14 (2) of the Presidency- 
towns Insolvency Act and sec. 10 (2) of the Provincial Act, as the 
case may be. See paras. 223 and 25^ below. 

(?) Prov. I. A., 1907, a. 16 (1); Prov. (») Prov. I. A., 1020, a. 10 (2). 

I.A., 1920, 8. 26 (2). (j) Tho amenctoent was introduced by 

(h) Prov. I. A., 1907, 8. 16; Prov. by Aet XI of 1927. 

I-A., 1920,8. 27. 
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181A. Petition for adjudication by undischarged Insolvent.—, 
Sec. 14 (2) of the Presidency-towns Insolvency Act applies in terms to the. 
case where an adjudication has been annulled under sec. 41 owing to 
failure on the part of the insolvent to apply or prosecute an application 
for hia discharge. WTiero the adjudication has not fieen annulled, the 
question arises whether the debtor is entitled to present a second petition 
for his adjudication. There is no doubt an undischarged insolvent who 
after the date of his insolvency has resumed business and contractedi 
fresh debts may be adjudicated insolvent a second time on a creditor’s 
petition (see para. 165-A above). Whether an undischarged insolvent 
can file his own petition pending proceedings in the first insolvency^ 
has not been definitely decided (i*). It seems that he can unless 
the presentation of the petition is an abuse of the process of the 
Court as in Re Betts (/) cited in para. 181 above. Re Betts was the"* 
case of a “professional bankrupt”, that is, a bankrupt who was in the' 
habit of incurring debts and filing bankruptcy petitions with the view 
of evading committal orders. If the presentation of the petition is an* 
abuse of the process of the Court, the petition must be dismissed, and'if 
an order of adjudication is made on it, the adjudication must be annulled." 

It has been held by the Lahore High Court that there is nothing in 
the' Provincial Insolvency Act, nor any other provisions of Jaw which 
debars either a creditor or a debtor from proceeding by a fresh appH-f 
cation {m). 'In that case the debtor was adjudicated insolvent tmder the. 
Punjab Laws Act prior to the passing of the Provincial Insolvency Act' 
of 1907, and ho had not obtained an order of discharge in respect of that, 
insolvency. The Lahore decision is thus based on the interpretation 
of the local law. ’ 

181B. insolvency Rules as to petition.—As to Buies under the' 
Presidency-towns Insolvency A'ct," see Calcutta Rules' 66-87, Madras 
Rules 16-26i Bombay Rules 53-70. . ,. 

181C. Insolvency Rules as to adjudication.—As to. Rules imder 
the Presidency-towns Insolvency-Act, Calcutta Rules 94-102, Madras' 
Rules 63-69, Bombay Rule 85. 


(k) See Er-pdrte Sydney (1875) L. R. 10 
Cli. App. 208 a case of second peti¬ 
tion in liquidation under’ B.A, 
1869. 


(l) (1901) 2 K. B. 39. 

(m) TuUi Ram v. Fleming Shaw <fr Co. 
(1936) 164 L C. 846, (’36) A. L. 407. 
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LAW. 

182. Receiving order under the English law.—In England a receiv¬ 
ing order precedes an adjudication order ; it is made in the same circum¬ 
stances in which an order of adjudication would bo made in India. A 
receiving order is not equivalent to an adjudication in bankruptcy. 
It does not divest the debtor of his property, nor does it vest any estate 
or interest in the receiver. It merely protects the debtor’s estate until 
an adjudication order is made. It constitutes the Official Receiver 
receiver of the debtor’s property and so precludes all valid deahngs 
by the debtor in respect of liis property. Though a receiving order 
does not make the debtor a bankrupt, a creditor cannot, after the making 
of a receiving order, commence any action or other legal proceedmg 
against the debtor in respect of a debt provable in bankruptcy without 
the leave of the Bankruptcy Court. An Official Receiver is appointed 
by the Board of Trade, and is an officer of that department, but at the 
same time be is an officer of the Court to which he is attached. In India 
there is no such thing as a receiving order. There is only one order 
made and that is an order of adjudication. 


Paras. 

182-184 


183. Adjadlcation order under the Eugllsh law.—A receiving 
order is the first step towards a debtor being adjudir^ated a bankrupt. An 
adjudication order is made at a later stage. After a receiving order is 
made, the Official Receiver lias to summon the creditors to a meetmg 
which is called the first meeting of creditors. The debtor may put 
before the creditors some proposal of a composition in satisfaction of his 
liabilities or a scheme of arrangement of his affairs as an advantageous 
alternative to bankruptcy. If the creditors accept the scheme, it has to 
be approved by the Court. If the creditors at the first meetmg resolve by 
an ordinary resolution that the debtor be adjudged bankrupt, or if they 
pass no resolution or do not meet, or if no composition or scheme is 
approved within fourteen days after the conclusion of the public examinat 
tion of the debtor or such further time as the Court may allow, the Court 
must make an adjudication order. When an adjudication order is made 
the property of the bankrupt vests in a trustee called “ the trustee in 
bankruptcy”, just as in India it vests in the Official Assignee or Receiver. 
The Official Receiver is to be trustee until a trustee is appointed. 

184. Official Receiver under the English law.—The duties of the 
Official Receiver in England have relation both to the conduct of the 
debtor and to the administration of hfe estate. As regards the debtor’s 
conduct it is the duty of the Official Receiver to investigate it and to 
report to the Court whether the debtor has committed any act which 
would justify the Court in refusing, suspending hr qualifying an order 



184 


McnruE V. 


Paras. 
184,185 


for his discharge. It is also his duty to take such part as may be directed 
by the Board of Trade iu the pubhe examination of the debtor, and to 
take such part and give such assistance in relation to the prosecution 
of any fraudulent debtor as the Board of Trade may direct. As regards 
the estate of a debtor, it is the duty of the Ofl5cial Receiver, pending the 
appointment of a trustee, to act as receiver and manager of it, to summon 
and preside at the first meeting of creditors, to report to the creditors 
as to any proposal V'hich the debtor may have made with respect to the 
mode of liquidating his affairs and to act as trustee ex officio during 
any vacancy in the office of trustee. Every Official Receiver is account^ 
able to the Board of Trade (n). The Board of Trade is a State department 
and it is entrusted with certain duties in the administration of the estate 
of bankrupts. It also audits the accounts of Official Receivers and 
trustees. 

185. Trustee In bankruptcy under the English law.—The appoint¬ 
ment of a trustee of the debtor’s estate rests in the first instance with 
the creditors. If the creditors appoint a trusteCi the appointment 
is not complete until the Board of Trade has certified that it has been duly 
made. If no trustee is appointed by the creditors within four weeks from 
the date of the adjudication, the Official Receiver is to report the matter to 
the Board of Trade, and the Board of Trade will thereupon appoint some 
fit person to be trustee of the bankrupt’s property and will certify the 
appointment. But this does not preclude the creditors from afterwards 
appointing a trustee of their own choice and they may at any time appoint 
a trustee, and on the appointment being certified by the Board of Trade, 
the trustee so appointed %riU supersede the trustee oppointed by the 
Board (o). MTien the appointment of a trustee has been certified ho 
becomes an officer of the Court, and all the property of the bankrupt 
wherever situate becomes vested in him. The duties of a trustee are to 
realise the properly of the bankrupt and to dbtribute it amongst his 
creditors (p). 


U) II.A.. 19I4.*«.7i.73»tul74. j (p) H.A.. JPH. *. 
{o) 11. A.. 1914, ■. 19. ‘ 
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PETITION AND ORDER OF ADJUDICATION. 
Prov. I. A., ss. 7,9-13,19,24,25,27. 


186. Power to adjudicate (s. 7).—^This part of the Lecture is Para. 186 
confined to insolvency petitions under the Provincial Insolvency Act and 
the hearing of such petitions. Before dealing with this subject it is neces* 
sary to consider the power of Courts exercising insolvency jurisdiction 
under the Provincial Insolvency Act and the restrictions on their juris¬ 
diction. Subject to the conditions specified in this Act (o), if a debtor 
commits an act of insolvency, an insolvency petition may be presented 
either by a creditor or by the debtor, and the Court may on such peti¬ 
tion make an order, called an order of adjudication, adjudging him an 
insolvent. The presentation of a petition by the debtor is deemed an 
act of insolvency, and on such petition the Court may make an order 
of adjudication. 

The two essential conditions to be fulfilled before an order of adjudi* 
cation can be made are, first, that there must be a “debtor” within the 
meaning of the insolvency law, and, secondly, that there must be an 
act of insolvency done or suffered by the debtor. An order of adjudi¬ 
cation can only be made on a petition. It may be a petition presented 
by a creditor called the petitioning creditor, or by the debtor. A peti¬ 
tion is the first step in insolvency proceedings leading upto adjudication. 

A Hindu son who has not incurred any debt himself but is only liable 
for the debt of the deceased father to the extent of the assets inherited 
by him is not in respect of such liability, a debtor entitled to present a 
petition in insolvency under the provisions of sec. 7 and sec. 10 of the 
Act (6). A sum of money due on a decree obtained by the petitioning 
creditor against the fathfir of the insolvent in which the insolvent is sub¬ 
stituted as judgment-debtor after the death of his father is not a debt 
which entitles the petitioning creditor to present an insolvency petition(c). 

The acts of insolvency available to a creditor are specified in sec. 6 of 
the Provincial Insolvency Act. In the case of a debtor’s petition, the 

(o) °—<— "..J lA-f.u-tJ-T . ... jfatnan Jiambhau Maratke v. 

(6) ■■ ffortioom I. L. K. 1937 Nag. 485, 

• (’37) A. N. 60, 168 I. C. 212. 

L-. l.JOa. * 
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presentation of the petition is deemed an act of insolvency. The peti¬ 
tion must be presented to a Court which has insolvency jurisdiction. 
There are, however, certain restrictions which are placed upon the juris¬ 
diction of the Court to make an order of adjudication. They are set 
out in sec. 11 of the Act. We proceed to consider that section. 

187. Court to which petition should be presented (s. 11).—Every 
msolvency petition must be presented to a Court having jurisdiction 
under this Act in any local area m which the debtor ordinarily resides 
or carries on business, or personally works for gain, or if he has been 
arrested or imprisoned, where he is in custody : provided that no objec¬ 
tion as to the place of presentment shall be allowed by any Court in the 
exercise of appellate or revisional jurisdiction unless such objection was 
taken in the Court by which the petition was heard at the earh'est pos¬ 
sible opportunity, and unless there has been a consequent failure of 
justice. 


188. Local jurisdiction.—Sec. 11 defines what may be called 
the local jurisdiction of Provincial Insolvency Courts. The proviso 
to the section is a reproduction mutalis mutandis of sec. 21 of the Code of 
Civil Procedure, 1903. An insolvency petition under this section can only 
bo presented to a Court haring jurisdiction in any local area (a) in which 
the debtor ordinarily resides, or (b) carries on business, or (o) personally 
works for gain, or (d) is in custody. If he resides in one place and carries 
on business in another, a petition may bo presented agoinst liim in either 
place or in both, and he may bo adjudged insolvent by tho Court having 
jurisdiction in each of those places. So also if he carries on business 
in two places. Tho place where tho debt is incurred is immaterial if tho 
debtor is subject to tho jurisdiction of tho Court (d). Nor does it make 
any differenco if tho majority of his creditors are outside the jurisdic¬ 
tion of tho Court. It is also immaterial where his property is situated ; 
tlie reason is that “property is not no essential for constituting bank¬ 
ruptcy” (e). 


189. “Ordinarily resides”.—^Tho word “residence” Ls an elastic 
word, and whether it Is uswl in n particular Act or in a particular sec¬ 
tion in a narrow or more extended meaning is to bo dctcmiinctl according 
to what the Court believes to hovo been tho intention of tho leglslaturo 
in framing tho provision in which tho word occurs (/). Tho word “rcsi- 


(rf) S<v« Kr parte Paerat {197C) 1 Ch. 
1>. S09. 

If) Monan v, (ISC*) 33 L. J. C, 

1\ 16«. (ISCII 15 C. n. (X. 8.) 
cr.o. 143 K. II. OIT. 

(/) JfoAo»nf«/ SKuJ”i V. lalJtn AMutti 


(IR79) 3 Horn. 2 i.. 2-’9 J 
f/oem/ni v. Shri Gorenlhan Lalj% 
llSOO) 14 Horn. 511. 517 ; AntlMa 
V. DMrmJri, (1020) 32 C«I. U. J. 
314. 57 I. C. 76S. 
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dence” denotes tho place where a person eats, drinks and sleeps; the Paras, 
mere fact, therefore, that a person owns a house in a place does not 189-191 
constitute that house Ids residence (gr).' 


The residence contemplated by the section need not be permanent 
or continuous. It may bo temporary, but it must bo bona fide. If a 
person abandons Ids last residenco and goes to another place with the 
bona fide intention of residing there, he will bo deemed to reside in that 
place within the meaning of section 11. In such a case tho duration of 
his residenco is immaterial. A temporary residence, however, at a 
place with tho solo object of taking the benefit of tho Act is not residence 
within the meaning of the section {k)s Occasionally staying with a 
friend or a relation at a certain place does not constitute that place a 
residence (i). The section says, “ordinarily resides” and not merely 
“resides” (j). A visitor, therefore, to a place, is not “ordinarily resident” 
in that place (A). A debtor may reside at two places, and in that case 
an insolvency petition may be presented by or against him in both places 
and he may be adjudged insolvent simultaneously in both places (2). 
See para. 142 above. 

190. “Canles on business’*.—^Any occupation for the purpose of 
making profits is “business” (m). A person does not cease to carry on 
business merely because he undertakes no new business. If the business 
debts remain unpaid and outstandings have to be recovered, he will be 
deemed to carry on business within-the meaning of section 11 (»). The 
business need not bo carried on by the debtor in person ; it may be car¬ 
ried on through au agent. When, however, it is a question of “work- 
ing for gain”, the work must be one done'by him personally.' 

191. Custody within jurisdiction.—^It is sufficient to give the 
Court jurisdiction under this section if the debtor is either under arrest 

(?) R. V. North Curry (1825) 4 B. <fc C. 86 I. C. 220. VUwanalha v. O^Tidal 

953, 107 E. R. 1313 ; Kumud Nath A$9igwe (1030) 58 M. L. J. 189, 

Roy Ckowdhury v. Jotindra Nath 124 1. C. 129, (’30) A. M. 644. 

Chowdhury (1911) 38 Cal. 394, 9 (i) Madho Per$haud v. A. L. Walton 
I. C. 189 ; Re Manekji (1008) 10 (1913) 18 C. W. N. 1050, 1051, 20 

Bom. L. R. 84, at pp. 85-86. 1. C. 370. 

(A) In the matter of F. De Momet (j) Madho Perakaud v. A. L. Walton 

21 Cal. 634 ; Sheikh Abdul Rezab (1913) 18 C. W. N. 1050, 1051, 20 
V. Baairuddm Ahmed (lOII) IT I. C. 370. 

C. W. N. 405, 14 I. C. 980; Lak- (Jfe) Re Eraltne (1893) 10 T. L. B. 32. 

ahminarayana Aiyar v, Suhrama- (t) Kaai Ayer v. Official Receiver, 

ntrt Aiyar (1923) 45 M. L. J. Taniore, 93 I. C. 914, (’26) A. M. 

129, 73 I. C. 74, (’23) A. M. 685; . 228. See Prov. I. A., a. 36. 

. In, the matter of Tariney Chum (m) Be'A Debtor (1927) 1 Ch. 97. 

, Coho (1873) 11 Beng. L. R.. App. (») Chkuidoaa Govardhandosa v. Parry 

2G ; Periya Kamppan Ckettiar v. and Co. (1925) 48 Mad. 795, 91 
Angappa Cheltiar (’25) A. M. 483, , ” I. C. 127, (’25) A. M. 1249. 
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or IS imprisoned at the time of the presentation of the petition. It 
is not necessary that he should hare been both arrested and imprisoned. 

Though the attachm^t of a debtor’s property is one of the facts 
■which entitles him to present an insolvency petition (o), the mere fact 
that the property attached is situate within the jurisdiction of the Court 
to which a petition is presented will not give jurisdiction to that Court 
to entertain the petition. It is necessary that the debtor should be 
residing or carrying on business within the jurisdiction or that some one 
of the other conditions laid down in the present section should he complied 
with. 

191A. Jurisdiction and burden of proof.—The burden lies on 
the petitioner to show that the Court to which the petition is presented 
has jurisdiction to entertain it (p). 

192. Where , petition presented to a wrong Court.—^The proviso 
to the section is taken almost verbatim from sec. 21 of the Code of Civil 
Procedure, 1908. There was no such provision in the Ptovincial Insol¬ 
vency Act, 1907. In the absence of any such pro'vision it was held in a 
Calcutta case that if a petition was presented to a "^ong Court and an 
order of adjudication was made on the petition, the Appellate Court 
was botmd to entertain the objection and set aside the adjudication, even 
if no objection to the place of presentment was taken in the Court which 
made the order. It was also held in that case that the provisions of sec. 21 
of the Code of Civil Procedure, 1908, which relate to suits did not apply 
to insolvency petitions (g). It was to supersede this decision that the 
proviso was added to this section. The result is that no objection to 
the place of presentment will now be allo'wed in appeal or re'rision unless 
it was taken in the Court by which the petition was heard at the earliest 
possible opportunity and unless there has been a consequent failure 
of justice (f). 


(o) Prov. I. A., 8. 10 (1) (c). 

(p) Itt Erskine (1893) 10 T. L. R. 32; 

AfadAo Perahaud v. A- L. Walton 
(1913) 18 C. W. N. 1050, 20 I. C. 
370. ^ , 

(^) Madho Perahaud v. A. i. Weuton 


(1913) 18 C. W. N. 1050. 20 I. C. 
370. 

M Penva Karvppan Chethar v. 
Angappa Chettiar (’25) A. M. 483, 
86 I. C. 229. 
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193. Conditions on which creditor may petition (s. 9).—Assuming 
an act of insolvency to have been committed, and assuming that it is 
committed by a person who is a ** debtor *’ within the meaning of the 
Act (5), nono the less a creditor is not entitled to present a petition agamst 
the debtor unless certain additional conditions are fulfilled. The condi¬ 
tions which must bo fulfilled before a creditor may petition under tho 
Provincial Insolvency Act aro the same as those laid down in see. 12 of 
the Presidency-towns Insolvency Act. These have already been consider¬ 
ed in paragraplis 148 to 166 above. 

Under sec. 19 a decree holder has a right to present an insolvency 
petition against his judgment debtor who is an agriculturist. Soo. 82 (b) 
is no bar to such an application (t). 

194. Petition to be In writing and verified (s. 12).—^Eveiy 
creditor’s petition must be in writing and must be signed and verified in 
the manner prc.scribed by tho Code of Civil Procedure, 1008, for signing 
and verifying plaints. Tho rules as to the signing and verification of 
plaints aro contained in 0. 0, rr. 14 and 15, of the Code of Civil Procedure, 
1008. Tho provisions of sec. 12 and sec. 18 do not convert an 
insolvency petition into a plaint. Thoy simply make somo specific 
provisions in tho Code relating to plaints applicable to insolvency 
petitions («). As to amendment of petition, see para. 158 above. 

195. Contents ol creditor’s petition [s.l3(2)].—Every petition 
presented by a creditor must contain the following particulars, namely .— 

(a) tho place where the debtor ordinarily resides or carries on 
business or personally works for gain, or, if he has been arrested 
or imprisoned, the place where he is in custody; 

(b) the act of insolvency committed by the debtor and the date 
thereof; and 

(c) the amount and particulars of his pecuniary claim against the 
debtor. 


In a petition for adjudication as well as an adjudication order, the 
exact acts of insolvency together with the dates should be carefully 
particularised, to enable the debtor to meet the charges brought against 
him. If the petition does not give the exact particulars of the acts 


(«) See Jagan Nath v. Bam Saran (’29) 
A. L, 239, 115 I. C. 419. 

(0 Shankar Oanesh v. Satara Swadtahi 
Commercial Co, Lid., IX.K. 1946 
Bom. 678, (’45) A. B, 374, 47 Bom. 


L.R. 352. 

(u) Aladanlal v. Buler of Bampur State 
IX.B. 1940, 1 Cal. 344 (’40) A C. 
344, 44 C.WJJ. 333, 189 I.C. 067. 


Paras. 

193-195 
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LECrUBE V. 


Paras. 

199-201 


199. Examination of debtor [s. 24 (2), (3), (4)],—The Calcutta 
Higli Court has held that thcso provisions aro mandatory and at the 
hearing tho Court is required to oxamino the debtor, if he is present, as to 
his conduct, dealings and property, in tho presence of such creditors as 
appear at the hearing, and tho creditors have tho right to question the 
debtor thereon (j). The Court must, if sufficient cause is shown, grant 
time to tho debtor or to any creditor to produce any evidence which 
appears to bo necessary for tho proper disposal of tho petition. A 
memorandum of the substanco of tho examination of the debtor and 
of any other oral evidence given is to bo made by the Judge, and it will 
form part of tho record of the 


200. Scope of the examlnntlon.—If tho debtor is present in Court 
there is an obligation on the Court to examine him. The Calcutta High 
Court has held that these provisions are mandatory and failure to examine 
him vitiates the order of adjudication (A). The Nagpur High Court 
is however of the opinion that failure to examine the debtor is not one 
of the grounds upon which the Court is bound to dismiss the petition 
and, unless the debtor is thereby prejudiced, failure to examine tho debtor 
does not ipso facto vitiate the adjudication (»). From this it does not 
follow that every matter which forms the subject of the debtor’s examina¬ 
tion must be decided before an order of adjudication is made. It is not 
for the Court to decide before an order of adjudication is made whether the 
debts stated in the petition are real debts (j) or whether tho debtor has 
made a true and full disclosure of his property in the petition (A), or 
whether he has fraudulently transferred his property (1). These are 
matters which ought to be inquired into at the hearing of the application 
for his discharge (m). See para 209 below. 


201. Dismissal of creditor’s petition [s. 25 (1)].—If the creditor 
does not satisfy the Court (1) that he is entitled to petition (»), (2) that the 
notice of the order admitting the petition has been duly served, and (3) 
that the debtor has committed the act of insolvency alleged against Mm 
the petition will be dismissed. Even if these facts are proved, the Court 
will dismiss the petition if it is satisfied by the debtor that he is able to 


(o) Murh V. Sohan Lai (1930) 127 
I.C. 3G0, (’30) A.Ii. 855. 

(h) Gangadas v. Percival (’27) A. C. 
32 97 I. C. 792 ; Ananta Kumar 
V. Sadhu Charan (’26) A. C. 234, 
87 I. C. 751. 

(t) Sttaram'V.Amrulrao (’37) A. ^ 226. 
I.L.R. 1939 Nag. 463, 174 I.C. 61. 

(i) Jeer v. Jtengaaami (1913) 36 Mad. 
402, 12 I. C. 618. 


(*) Laxmi Bank, Limited, Poona v. 
Ramchandra (1922) 46 Bom. 757, 
67 I. C. 238; (’22) A. B. 80. 

(l) Ghulam Husain v. Ramesicar Das 
(’27) A. L. 108, 99 I. C. 524. 

(m) Sadhu Ram v. KishoH Lai I. L. R. 
1938 Lah. 535 (’38) A. L. 490, 
177 I.C. 217. 

(n) Prov. I. A., a. 9. 



creditor’s PETmOM—^PBOV. I. A. 


193 


pay his debts, or that for any other sufficient cause no order ought to be 
made (o). The onus lies on the debtor to satfafy the Court that he is able 
to pay his debts (p). 

201 A. Dismissal of credifor*s petition and res Judicata.—The 
dismissal of a creditor’s petition imder O. 9, r. 2, of the Code of Civil 
Procedure, 1908, for default in payment of process-fees does not operate 
as res judicata so as to bar a subsequent petition on the same facts (g). 

202. Debtor as a witness.—As regards proof of the petitioning 
creditor’s debt, the debtor himself may be called by the creditor as a 
•witness and he may be required to produce his books for the purpose of 
proving the allegations in the petition. See the cases cited in para. 
160 above. 

203. Inquiry Into consideration for debt.—The Court has the 
power to inquire into the consideration for the debt, even if the debt is 
a Judgment-debt. That inquiry can bo instituted at the instance of a 
transferee from the debtor whose transfer is challenged xmder sec. 63 
by the receiver or the creditor (r). This subject has been discussed in 
para. 161 above. 

204. Dismissal ol creditor’s petition It service of notice on debtor 
not proved.—If the debtor does not appear at the hearing, the creditor 
must jprove service on the debtor of the notice of the oider admitting 
the petition. If the Court is not satisfied with the proof of service, the 
petition must be dismissed. Omission to serve the notice is not a mere 
irregularity (s). The notice must be served in the manner prescribed 
for the service of summons in 0. 6 of the Code of Civil Procedure, 1908. 
If the debtor resides outside the jurisdiction but has an agent holding 
a general power of attorney to carry on his business •within the jurisdic¬ 
tion, service of the notice on the agent is good service {t). If no notice 
has been served and the debtor is adjudged insolvent, the order of adjudi¬ 
cation must be annulled. The fact that the debtor knew all about the 
adjudication is not equivalent to service of notice (a). 


<<») 


<P) 

(’30) A. L. 592. 

(g) Abdul Aziz v. Habid MUtri (1919) 
49 I. C. 229 ; Chauthmat v. Khem 
Karan Das (’28) A. P. 116. 

(r) Khanderao Govind Eao v. Udhao 
Ganesh (1940) Nag. 564, 190 I.C. 
885 ; (’40) A. N. 393. 

(«) See Nalhmull v. GoneshtnuU (1921) 


34 Cal. L. J. 349, 66 I. C. 886 
(’21) A. C. 106 ; Komara Sami v, 
Oomnd (1887) 11 Mad. 136; Jilool- 
(hand v. Sarjoog Pershad (1901) 7 
Cal. L. J. 268. 

(/) KaUianji v. The BanJc of Madras 
(1916) 39 Mad. 693, 31 I. C. 583. 

(u) Doraiswami Chetly v. The Official 
Assignee of Mt^ras (1926) 61 
JDid. D. J. 130, 95 T. C. 446, (’26) 
A. U. 946. But see Bhaguxm Das 
V. Chuni Lai (1930) 1211. C. 303, 
(’30) A. X,. 996. 


Paras. 

201-204 
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LEOTDTIE V. 


Paras. 

205-207 


205. Dismissal of creditor's petition for sufiQcient cause.—The 
petition must bo dismissed if the insolvency proceedings are used for the 
inequitable purpose of extortion or if they constitute an abuse of the 
process of the Court (v). This subject has been discussed in paras. 165, 
166 and 167 above. The words “for any otlier sui&cient cause” cannot 
be taken to override an express provision of law especially on question 
of procedure. When the documents are neither in the possession or 
power of the creditor the Court has no juiisdiction to proceed under 
0.11, r. 21 C.P.C. and if it cannot proceed under that rule it cannot 
proceed imder the general provisions of sec. 25. ^Vhen the Court 
dismisses the creditor’s petition on this ground, it acts withouv- 
jurisdiction («?). 


206. Order of adjudication on creditor's petition (s.27).—If the 
Court does not dismiss the petition, it sTiall make an order of adjudication. 
Where, however, the adjudication has been obtained without proper 
service of notice of the <Ute fixed for hearing, the insolvent may apply 
underOrder9oftheCodeofCivilProcedure,resdwithsec. 6 of the Pro¬ 
vincial Insolvency Act, to have the order of adjudication set aside (x). 


207. Publication of order of adjudication (s. 30).—Notice of an order 
of adjudication stating the name, address and description of the insol¬ 
vent, the date of the adjudication, the period within which the debtor 
shall apply for liis discharge, and the Court by which the adjudication, 
is made, must be published in the local official Gazette and in such other 
manner as may be prescribed by the Rules. The object of the publica¬ 
tion is to provide conclusive evidence in all legal proceedings of the order 
of adjudication having been duly made and its date. The irregularity 
in the publication of the notice does not vitiate the proceedings {y)~ 


As regards thd effect of the publication of notice of the order of 
adjudication under sec. 3 of the Provincial Insolvency Act, it has been 
held by a Full Bench of the Madras High Court that there are wide differ¬ 
ences between the Presidency-towns Insolvency Act and the Provincial 
Insolvency Act, and the publication of notice of the order of adjudica¬ 
tion under sec. 3 of the Provincial Insolvency Act does not constitute- 
evidence of the facts therein os in the case of sec. 116 of the Presidency- 
Towns Insolvency Act. An order of adjudication under the Provincial 


(tj) Ex parte JlarauldoJi V. BalktsaeTuJae 

(1924) 30 Cal. L. J. 612, 83 I. C. 
. 941, (’24) A. C. 964. 

(w) PremraJ v. NaChumall. E. B- J936 
Nag. 142, (’36) A. N. 130. 164 I.C. 
740. 


(*) Bhagtvan Dm v. Chun* Lai (1930) 
121 I. C. 303, (’30) A. L 996 
(w) Btahan Chand v. KUatOal (1939). 
Nag. 478, 2821, C. 214, (’39) A. N 
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Insolvency Act based on an act of insolvency held by the Court to be Para. 207 
a fraudulent preference does not preclude the transferee from showmg 
by independent proceedings that the transaction did not constitute a 
fira-udulent preference. The order of adjudication does not of itself 
operate to set aside the transaction ( 2 ). The Privy Coimcil decision in 
Mahamed Siddigue Yussuf v. Official Assignee of Calcutta (supra) was 
considered by the Full Bench and it was held that it applied to orders of 
adjudication under the Presidency-towns Insolvency Act alone. 




o? 




I i 


_O 


■ f)c[ 






'i‘S 







(*) Official Receiver, Ountur v. Qopal \ 
KmftnwA I. L. R. 1945 Mad. 541, [ 


<’45) A. M. 66 (F.B.) 218 I. C. 
240. 
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LECTITBE T. 


n.—DEBTOR’S PEITTION. 


Paras. 
208, 209 


208. Conditions on which debtor may petition fs. 10 fl)].—A debtor' 
is not entitled to present an insolvency petition unless— 


(1) be is unable to pay his debts, and 

(2) (a) bis debts amount to Bs. 500; or 


(b) he is under arrest or imprisonment in execution of a 
decree for the pa 5 nnent of money; or 

(c) an order of attachment in execution of a decree for the 
payment of money has been made and is subsisting against 
his property. 


The conditions necessary to entitle a debtor to present a petition are 
<aj that he is unable to pay his debts and (b) that one of the three facts 
mentioned in clause (3) above exists (a). A joint petition for adjudication 
may be presented if the conditions of sec. 10 of the Provincial Insolvency 
Act are satisfied. The true test to apply is to see whether a joint petition 
treated as a plaint Tvould be bad for misjoinder of parties and causes of 
action (6). 


Under Hindu Law the heirs even if they be sons, grandsons, or 
^eat graudsons are not personally liable for the debts of the deceased. 
They are not debtors entitled to present a petition in insolvency under 
.sections^? and 40 (J). 


209. The debtor must be unable to pay his debts [s. 24 (1) (a)].— 
jIs under the Provincial Insolvency Act, 2907 {d), so under the Provincial 
Insolvency Act, 1920 (e), a debtor’s petition m\ist contain a statement 
-that he is unable to pay his debts. The Provincial Insolvency Act, 
1920, however, contains a further provision that a debtor is not entitled 
to present an insolvency petition unless inter alia he is unable to pay his 
-debts (/). In other words, inability to pay debts is made a condition 


.(o) Prov. 8. 25 (2); Gobind 

J^rasad v. Knhun Z/ott (’24) A. P. 
166, 69 I. C. 622 ; Jiala JIam-Sant 
Ram V. Oayan Singh (1930) 126 
I. C. 439, (’30) A. L. 746. 
lb) Brojendra Xandan v. iJtkunja 
Behari (1935) 39 C.W.N. 104, 
154 1. C. ns. (’35) A. C. 174. 
Je) Abdul Rahman Mia v. Oaytndra 
LaJ Saha J. B. B. 193S, 1 Cal. 1Z2, 
41 C. W. X. 1288. 
id) S. 11(1) (a). 


(e) S. 13(1) (a). 

if) A petition presented under the 
Act of 1907 should be disposed 
of under that Act, and not under 
the Act of 1920. though it is 
heard after the latter Act came 
into force: Mohiruddm v. Oayan 
Nath (1929) 33 C. W. K. 221. 
(’29) A. C. 316. Boo also Kali 
Kumar Da* v. Oopi KrwAno Ray 
(1911) 15 C. W. K. 990, 12 I. C. 
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precedent to the presentation of a debtor’s petition. Before adjudica- Para. 209 

ting an applicant to be insolvent the Court has got to be satisfied that 

he is not in a position in fact to pay his debts. The Court is boimd to 

accept the statement of the petitioner but should investigate the fact 

for itself (g). The debtor, however, has not to furnish at the hearing 

of his petition conclusive proof as to his inability to pay his debts. He 

has to furnish only such proof as to satisfy the Court that there are prima 

facie grounds for believing that he is unable to pay his debts, and the 

Court, if and when so satisfied, is not bound to hear any further evidence. 

The Court is not required to go into an elaborate inquiry as to the validity 
or otherwise of the debts. It is sufficient if the Court is satisfied that 


there are prima facie grounds for believing that the debtor is unable to 
pay his debts and if he makes out a prima facie case he should be 
adjudicated insolvent (A). If the debtor deposes to his inability to pay 
his debts and his evidence is not disbelieved, the Court should not refuse 
to make an order of adjudication because he has not called independent 
evidence to prove his inability to pay his debts {%). H there are prima 
facie grounds for beheving that he is tmable to pay his debts, the Court 
should not hold an inquiry for the purpose of determining whether some 
of the debts mentioned in his petition are real debts (j), or whether there 
has been fraudulent concealment of his property, or whether he has 
transferred his property benami to defraud his creditors. These are 
matters to be dealt with upon the debtor’s application for his discharge 
(A). But the petition must be dismissed if the Court has reasons to 


(g) Jagamath Sahu v. Btni Prasad 
I. L. R. 12 Pat. 866 (’34) A. P. 97, 
147 I. C. 842. 

(ft) Prov. I. A., 6. 24 (1) (a); iUuI 
Singh V. Bam .Singh (1924) 6 
Lah. L. J. 306, 89 I. C. 325, (’24) 
A. L. 724 : Afonindro Nath Roy v. 
Bojnk Lai, (’27) A. C. 69, 97 I. C. 
463 ; LaTcahmtnarayana Aiyar v. 
iSuftramamo Aiyar (1923) 45 Mad. 
L. J. 129, 73 I. C. 74. (’23) A. M. 
685 5 Ram Rattan v. Nalhu Ram, 
(’29) A. L. 87, 109 1. C. 552; 
Moti Ram v. Kewtl Ra/n (’28) 
A. L. 202, 105 I. C. 669. 0 Lah. 
L. J. 650. Jogndra Nath v. i?oi 
Kiahori Daai (1932) 69 Cal. 1279, 
36 C.\V.N. C98, 140 I. C. 465, 
(’32) A. G. 817; Kaka v. Nand43o 
(1930) 125 I.C. 638, (’30) A. L. 
644. 

(») Dholai Karaim v. Deaai (1025) 
100 I. C. 1004, (’27) A. R. 329; 
Nihal Chand v. Oela Ram (1930) 
127 I. C. 720, (’30) A. L. 75. 

(i) Narayanappa v. Shetmappa (1926) 


92 I. C. 641, (’26) A. M. 494 ; 
Uday Chand Maitl v. i?ain Kumar 
Khara (1910) 15 C. W. N. 213, 7 
L C. 394 5 Sadhu Ram v. Kishori 
Lai I. L, R. 1938 Lah. 535. (’38) 
A. L. 490, 177 I. C. 217. 

(ft) Keramat AH v. Baida Nath (’26) 
A. C. 955, 95 I. C. 297 ; Bhagirath 
V. Aft. Jetnunt (’27) A. P. 188, 
101 I. C. 445; A’arayan Miatri v. 
Ram Daa (1928) 7 Pat. 771. 
Ill I.C. 647, (’28) A. P. 477; 
Raaul Bakah v. Oulab Rai (1929) 
4 Luck. 62, 113 I. C. 20, (’29) A. O. 
371 ; Ptrianambi v. Naraaimha 
(1929) 56 3Iad. L. J. 597. 113 I.C. 
290. (’28) A. M. 1193 ; Chaudhari 
Raaul Bakhah v. Oulab Pat (1920) 
4 Luck 62. 113 I. C. 20, (’29) A.O. 
371; Saahi Dhuaan Maily v. Fani 
Bhuaan Boat (1033) 37 C.W.N. 
841. 148 I. C. 131, (’34) A.C. 27 ; 
Sohna Afol v. Jnran Baas (1933) 
142 I.C, 690, (’33) A. L. 330; 
Sadhu Bam v. Kiahori Lai (Supra). 
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Para, 209 beJievo that all or almost all the debts arc detitions (1). A creditor is 
entitled to lead evidence to show that the debts arc fictitions and that 
the debtor is in a position to discharge his liabilities (m). The fact that 
the debtor’s father is a rich man {») or that he has a chance of succeeding 
as heir to a rich parent or relation (o) are matters absolutely foreign to 
the mquiry. 

The burden of proving that the debtor is unable to pay his debts 
lies on the debtor (p). If the debtor fails to make ont a prima facte 
case, the petition must be dismissed (j). 


The expression “imable to pay his debts” means that the market 
value of the realizable assets is Jess than the total amount of the debts (r). 
If the petition itself shows that the assets exceed the liabilities, the debtor 
must show that the assets, if realised, would be less than the liabilities ; 
otherwise the petition should he dismissed («). It is the value of the 
assets, if realized, which is the determining factor, and not their value 
on paper (i). '‘Where occupemoy rights in land can be sold to the 
landlord, their value can be taken into considerotion in assessing the 
value of the insolvent’s assets («).*’ The fact that th only property to 
•which the petitioning debtor is entitled is his share in the joint family 
property of which be cannot, under the Hindu law, enforce partition 
during the Iife-time of his father, is no ground for holding that the debtor 
has no property avadable for payment of his creditors. His interest 
in the property is alienable notwithstanding the restriction, and its 
value must be taken into consideration in determining whether he is 
unable to pay his debts (v). Further, lands cannot be said to have no 
market value because they are inahenable by statute except upon certam 


(l) Perianambi v. Narasintka (1029) 
113 I.C. 290 (’28) A. M. 1193, 
56 Mad. L. J. 597. _ 

(m) ... 


in) 

(o) 

iP) 



Okulam Haider v. Durga Z}at ('27) 
A. E. 136, 99 I. a 7. 

Mott Bam v. Keical Bam (*28) 


A. L. 202, 105 I. C. 569, 9 Lab. 
L J. 550; Bislian Singh v. Man 
Singh ( 1934 ) 147 I. C. 679, (’35) 
A. L. 213; Siya Bam v. Ktahori 
Lai (1933) All. U J- 043, 147 
1. C. 11, (’33) A. A. 841. 

Prov. I. A., s. 25 (2). 

Ponntieamt Chetty v. A/ara»tmma 
[1913) 25 Mad. L- J* MS, 21 
UC. 293 ; Joioalla Hath v. PaHtotty 
Bibi (1887) 14 Cal. C91; 


Das V, Sukhdeo Das (1897) 19 
All.' 125 • Perianambi v. Hara- 
simha (1929) 113 I.C. 290. (’28) 
A. M. 1193, 56 Mad. L. J. 597. 
(«) Moti Bam v. Ketoal Bam (’28) 

A. L. 202, 105 I. C. 569, 9 Bah. 

B. J. 550: Dad Khan v. Chandi 
Bam (’25) A. B. 630, 89 I.C. 585. 

(I) Bam Battan v. Nathu Ram ( 29) 
A. B. 87. 109 I. C. 552. 

(«) Shanhar Das v. Fajja (1934) 154 

I. O. 365, (’34) A. L. 133; IFod- 
hawa Shah v. Amir Singh (1935) 
154 I.C. 605, (’34) A, B. 985; 
Allah DUta v. Deica Singh (1935) 
153 I. C. 460, (’35) A. B. 183. 

{©) Bhagiraih Lai v. Kanieal Naraxn 
(1929) 11 Lab. B. J. 490, (30) 
A. L. 227. See also Siya Bam v. 
Kishort XjoI (’33) AA. 841, 147 BC. 

II . 
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conditions, c.g., without the previous consent of the landlord (w), or Para, 
except to a certain class of persons (x). 

The petition should not be dismissed merely because upon a nice 
calculation of the value of the assets it might be possible to hold that 
the value of the assets exceeds the amount of liabilities (y). Whatever the 
order of the Court may be, the Court should in each ease record the reasons 
for its finding (z). 

Where a debtor against whom an insolvency petition is presented 
alleges that he is able to pay his debts, and to show his ability to pay the 
debts deposits in Court the amount of the petitioning creditor’s debt 
under protest, the petitioning creditor is not entitled to withdraw the 
amount (a). 

Sec. 10 of the Provincial Insolvency Act, 1920, lays down that a 
debtor shall not bo entitled to present an insolvency petition, unless he is 
unable to pay his debts. All that was required by the Provincial Insol¬ 
vency Act (sec. 11), 1907, was that the petition should contain a statement 
that the debtor was unable to pay his debts. Under that Act inability to 
pay the debts was not a condition precedent to the presentation of the 
petition as it is under the Act of 1920. It was accordingly held under 
that Act by Jenkins, C. J., that a debtor’s petition cannot be dismissed 
on the ground that he could not satisfy the Court that he was xmable 
to pay his debts (6). On the other hand, it was held by IMacleod, C. J., 
that the Court had the power even imder the Act of 1907 to dismiss the 
petition if the Court was satisfied either on the face of the proceedings 
or on a representation of the opposing creditor that the statement in the 
petition that the debtor was imable to pay his debts was not correct 
and that there was no material difference in this respect between the 
Act of 1907 and that of 1920 (c). It is submitted that the view taken by 
Jenkins, C. J., is correct. It is also submitted that the Act of 1920 
has made a change in the law, that inability to pay debts is now a condi- 


(u>) BarkcU Alt V. Gurditta (1926) Punj. 
L. B. 422, 423. But sod Karim 
Bahsh V. Oaja Dhari {1834} 148 
I.C. 48. {’34) A. L. 63. 

(x) Moti Ram v. Kewal Ram {’28) 
A. L. 202, 105 I. C. 569, 9 Lah. 

' L. J. 550. 

iy) Mul Singh v. Ram Singh (1925) 
6 Lah. L. J. 306, 89 I. C. 326, 
(’24) A. L. 724; Amir Ohand 
Mahesh Das v. Bhag Singh (1928) 
10 Lah. L. J. 493, 114 I. C. 54, 
(’29) A. L. 49. 

(z) Mathura Bam v. Baldto Ram {’24) 
A. A. 800, 80 I. C, 21. 


(o) Ko Mating Qyi v. P. L. M. Ohtttyaf 
Firm (’29) A. K. 338. 

(6) Kali Kumar Das v. Qopi Krishna 
Ray (1911) 15 0. W. N. 990, 12 
I. C. 48 ; Bidhata Din v. Jagannalh 
(1912) 9 All. L, J. 699, 14 I. C. 
C70. Compare a. 351 of the Code 
of Cinl Procedure, 1882, and see 
JowaUa Kath v. Parbatty Bib* 
(1887) 14 Cal. 691 { Mehr Singh 
V. Daya Hand College (1918) Punj. 
Reo. No. 27, p. 106, 44 I. C. 860. 
(e) Laxmi Bank, Limtted, Poona v, 
Bamchandra (1922) 46 Bom. 757. 
67 I. a 238, (’22) A. B. 80. 
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Paras. 

209-213 


tion precedent to the presentation of a debtor’s petition, and that the 
Court is obliged under the Act of 1920 to dismiss the petition if that 
condition is not complied Tvith, thus exercising a power which it had not 
under the Act of 1907 (d). The object of the change was to prevent the 
abuse of the debtors filing their petitions as a method of evading liability 
of arrest in execution of decrees against them (e). It is by no means 
certain that the object has been attained, having regard to the limitations 
imposed upon the powers of the Court as to the scope of inquiry. It is 
not suggested that the Court should have larger powers of inquiry at 
this stage, but it is merely' stated that the change in the law has been 
fruitful of considerable litigation without producing any appreciable 
advantage for the creditors as could be seen from the large mass of 
cases cited in this paragraph. 

210. Debts must amount to Ds. 500.—This subject has been con¬ 
sidered in para. 172 above under the same heading. It should be noted 
that in the Central Provinces the sum is Rs. 200, by virtue of the Provin¬ 
cial Insolvency (Central Provinces Amendment) Act, 1936 (O.P. Act II 
of 1936). 

211. Arrest or Imprisonment of debtor.—The arrest or imprison* 
ment must be subsisting at the time of the presentation of the petition ( f ). 
It is sufficient if the debtor is under arrest; it is not necessary that he 
should also be in prison. 

212. Attachment of debtor’s property in execution of decree.—The 
property attached must be the debtor’s property [g). The attachment 
must be in execution of a decree for the payment of money, and it must 
he subsisting at the time of the presentation of the petition (A). An 
attachment before judgment is not an attachment in execution of a 
decree {»)• 


213. Petition by debtor whose adjudication has been annulled for 
failure to apply for discharge [sec. 10 (2)].—^Every order of adjuffication 
must specify the period within which the debtor must apply for 
his discharge. The Court may, if sufficient cause is shown, extend the 
period (j). If the debtor does not apply for his discharge within the 
period specified by the Court, the order of adjudication must be annulled 
(A). 


('30) A. L. 855. 

Mathura Jiam v. Baldeo Jlam ( 24) 
A. A. 800, 801, 80 I. C. 2L 
Jumai V. Muhammad Kaztm Alt 
(1903) 25 All. 204. 

Harish Chandra MuLherjee 


The 


Htl Co , Ld. (1912) 
■ 33. 14 I. C. 676. 

■ uhammad Kaiim Ati 
(1903) 23 AU. 204. 206. 

Malhan Lai v. Gulzart Mai (1884) 
6 All. 269. 

Prov. I.A., 8. 27. 

Prov. I.A., 8. 43 {!)■ 
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A debtor in respect of whom an order of adjudication whether made 
under the Presidency-towns Insolvency Act or imder this Act has been 
annulled, owing to his failure to apply or to prosecute an application for 
his discharge, is not entitled to present an insolvency petition without the 
leave of the Court by which the order of adjudication was annxiUed. Such 
Court must not grant leave unless it is satisfied either that the debtor was 
prevented by any reasonable cause from presenting or prosecuting his 
application, as the case may be, or that the petition is foimded on facts 
substantially different from those contained in the petition on which the 
order of adjudication was made. 

If a petition is presented without leave of the Court by which the 
former adjudication was annulled, and an order of adjudication is made 
upon the petition, the adjudication may be annulled (?). To preclude 
the possibility of a debtor snatching an order of adjudication on a second 
petition presented without the leave of the Court where such leave was 
necessary, the Act provides that every debtor’s petition should contam 
a statement whether he has on any previous occasion filed a petition 
and whether if an order of adjudication was made, the order was anniUled 
and, if so, on what ground (m). 

The Provincial Insolvency Act, 1907, did not contain any provision 
for fixing a period within which the debtor must apply for his discharge 
or for obtaining leave of the Court in cases where an order of adjudication 
had been annulled owing to the debtor’s failure to apply for his discharge 
within the time prescribed by the Court. This provision was first 
introduced by the Provincial Insolvency Act, 1920, the object bemg to 
compel the debtor to apply for his discharge so that his malpractices, 
if any, shoiild be investigated, and if he did not so apply, to preclude 
him from presenting a second petition for his adjudication without the 
leave of the Court by which the former adjudication was annulled. 
This matter is discussed fully in para. 175 above. 

213A. Petition for adjudication by undischarged Insolvent.— 
Sec. 10 (2) of the Provincial Insolvency Act applies in terms to the case 
where an adjudication has been annulled owing to failure on the part 
of the debtor to apply or to present an application for his discharge. 
Where the adjudication has been annulled, the debtor cannot present a 
second petition without the leave of the Court by which it was annulled. 
Where the adjudication has not been annulled, the question arises 
whether the insolvent can present a petition for his own adjudication. 
It has been held in one case that it is not open to an undischarged in- 

(0 Prov. I. A., s. 35. See Oopi ChanS \ (w) Prov. I. A., s. 13 (1) (f). 

V. Hukmat Khan (’37) A. Pesh. 85. 1 


Paras. 
213, 213A 
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Paras. 

213A-215 


solvent to apply for a second order of adjudication on a fresh petition (n). 
This subject is discussed in para. 18IA above. 

214. Petition to be in writing and verified (s. 12).—Every 
debtor s petition must be in writing and must be signed and verified 
in the manner prescribed by the Code of Civil Procedure, 1908, for 
signing and verifying plaints. The rules as to the signing and verifica¬ 
tion of plaints are contained in O. 6, rr. 14 and 16 of the Code. 

215. Contents of debtor’s petition [s. 13 {!)].—Everj’ petition 
presented by a debtor must contain the following particulars, namely,— 

(a) a statement that the debtor is unable to pay his debts ; see 
para. 209 above; 

(b) the place where he ordinarily resides or carries on business 
or personally works for gain, or, if he has been arrested or 
imprisoned,'the place where he is in custody; 

(o) the Court {if any) by whose order he has been arrested or 
imprisoned, or by which an order has been made for the 
attachment of his property, together with particulars of the 
decree in respect of which any such order has been made; 

{d) the amount and particulars of all pecuniary claims against 
him, together with the names and residences of his creditors 
so far as they are known to, or can by the exercise of reason¬ 
able care and diligence be ascertained by kim j 

(e) the amount and particulars of all his property, together 
with— 

(i) a specification of the value of all such property not 
consisting of money; 

(u) the place or places at which any such property is to be 
found ; and 

(iii) a declaration of his willingness to place at the disposal 
of the Court all such property save in so far as it includes 
such particulars (not being his books of accoimt) as are 
exempted by the Code of Civil Procedure, 1908, or by 
any other enactment for the time being in force from 
liability to attachment and sale in execution of a decree 
[see Provincial Insolvency Act, sec. 28 (5)]. 

(f) a statement whether the debtor has on any previous occasion 

filed a petition, to be adjudged an insolvent, and (where 
such a petition has been filed)— _ 

(n) Bamdas v. Sullen Uwam KAan (’29) A. O. 149, H5 I. C. 107. 
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(i) if such petition lias been dismissed, the reasons for such 
dismissal, or 

(ii) if the debtor has been adjudged an insolvent, concise 
particulars of the insolvency, including a statement 
whether any previous adjudication has been annulled 
and if so, the grounds therefor. 

See. 13 imposes upon tho petitioning debtor the obligation to state 
the amount and particulars of all hia properly and his debts and he is to 
make a statement that ho is unable to pay his debts (o). 

216. Particulars of debtor’s property and of claims against him.— 
An iaauQ whether the debtor has made a true and full ^sclosuro 
of his property or whether the part iculars of claim against him are correct 
is not pertinent at the preliminarj’ inquirj’ held for considering whether 
an order of adjudication should be made. If the particulars required 
by the section are given, the Court has no power to refuse an order of 
adjudication on tho ground that tho particulars are not correct [p) 
Tho definition of “property” in sec. 2 (d) is not exhaustive. It includes 
all kinds of property over which tho debtor has power of disposition. 
Hence in disclosing his property a Hindu debtor must show in his peti¬ 
tion Ills interest in tho joint family estate (j). 

217. Admission of petition (s. 18).—Tho procedure laid down 
in tho Code of Civil Procedure, 1008, with regard to tho admission of 
plaints, must, so for os it is applicable, be followed in the case of a debtor’s 
petition. Tlie rules as to tho admission of plaints are laid down in 0. 4, r, 
1, andO. 7, r. 9, of the Code. Ordinarily, after a scrutiny of tho petition, 
if there is no formal defect, it is ordered to be registered, and the date of 
admission of the petition would be the date on which tho petition is 
entered in the register. If the order of the Court requiring the debtor 
to furnish security for attendance is, as generally happens, passed at the 
time of admitting the petition and not subsequently before adjudication 
no difficulty arises. But where it is not, according to tho Lahore High 


(o) Qaneah Lai v. Sanchi Ram I. L. B. 
12 Pat. 107 (’33) A, P. 43, 141 
1. C. 223. 

(p) Laxmi Bank, Limited, Poona v. • 
Bamchandra (1922) 46 Bom. 757, 
67 I. C. 238, (’22) A. B. 80. See 
also Doraismami v. Abdul Suban 
(1932) 62 M. L. J. 234, 137 I, C. 
390, (’32) A. M. 237 ; Teja Singh 


V. Balwant Singh (1929) 123 I. C. 
576. (*30) A. L. 16; Nihal Chand 
V. Gela Bam (1929) 127 I. C. 720, 
(30) A. L. 75: Allah Baksh v. 
Chanan Daa (1930) 126 I. C. 192, 
{’30) A, L. 738. 

(o) Siya Bam v. Kiahori Lai (1933) 
All. L. J. 943, 147 I. C. 11, (’33) 
A. A. 841. 


Paras. 

215-217 
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217-220 


Court the date of admission would be at least the date on which the 
Court directed the insolvent to furnish security for his appearance (r). 

218. Fixing of date for hearing (s. 19).--Where a debtor’s 
petition is admitted, tho Court is required to make an order for fixing 
a date for hearing the petition. Notice of the order is to be given to 
creditors in the manner prescribed by the Rules framed under the Act. 
Where the notice is not served on the creditor, the latter is entitled to 
have the exparte order granting the debtor’s petition set aside, irrespect¬ 
ive of the question whether the creditor has been prejudiced by the 
omission to serve the notice on him (s). Where a Ruling Chief is a 
creditor he is not entitled to any special privilege in the matter of notice (0* 


219. Facts to be proved at the hearing of debtor’s petition 
[s. 24 (1) (a)].—At the hearing the Court will require the debtor to prove 
that he is entitled to present tho petition {u). For the purpose, however, 
of proving his inability to pay his debts the debtor will be required to 
furnish only such proof os to satisfy the Court that there are prima fade 
grounds for believing the same. The Court, if and when so satisfied, is 
not bound to hear any further evidence thereon. This subject is dealt 
with in para. 209 above. 

220. Examination of debtor [s. 24 (2), (3), (4) ].—At the hearing 
of the petition the Court must examine the debtor, if he is present, as to 
his conduct, dealings and property, in the presence of such creditors as 
appear at the hearing, and the creditors have the right to question the 
debtor thereon (v). The Court, if sufficient cause is shown, should grant 
time to the debtor or to any creditor to produce any evidence which 
appears to it to be necessary for the proper disposal of the petition. The 
Court must hear all the evidence which the debtor may wish to adduce 
unless the Court is satisfied that the order of adjudication may be made 
on the evidence before it. If however the Court is inclined to hear the 
creditor’s evidence in rebuttal, it may do bo (uf). A memorandum of 
the substance of the examination of the debtor and of any other oral 
evidence given is to be made by the Judge and forms part of the record 
of the case. See para 200 above. 

221. Dismissal of debtor’s petition (s. 25).—A debtor’s petition 
must be dismissed if the Court is not satisfied with the proof of his right 


(r) Punjab National Bant: v. Official 
Beceiver (1940) 188 I.C. 833. (’40) 
A. I, 166; Agar CAand v. PritAm 
Singh (’36) A. h. 885. 

{a) Rampratap v. Lachman (1940) 
187 I. C. 794 (’40) A. T- 623. 

It) Madan Lai v. Ruler of Rampnr 
State (1940) 1 Cal. 344, 44 C. W. K. 


333, 189 I. G, 667, (’40) A. C. -44. 

Prov. I. A., B. 10 (1). . , __ 

Rala Ram v, Gayan Singh U930) 
126 I. C. 439, (’30) A. L. 740. 
Mohammad Alam v. 
wart (1936) 15 Pflt. 177, 160 I. C. 
163, (’36) A. P. 18 (P. B.). 
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to present the petition. The right of a debtor to present a petition 
depends upon tho fulfihncnt of the conditions loid do^vn in sec. 10 (1), 
For that purpose ho must prove, that lio is unable to pay his debts, 
and, secondly, one of tho three following facts, namely, that his debts 
amount to Rs. 600, or that he is undoraiTCst or imprisonment in execution 
of a money decree, or that an order has been made for attachment of his 
property and that it is subsisting nt tho time of tlio presentation of tho 
petition. If holh these facta aro proved, tho debtor is entitled as of right 
to an order of adjudication (a:). But if cither of these facts is not proved, 
tho petition should bo dismissed. If the petition is dismissed, tho Court 
should state tho specific grounds on which it is dismissed (y). 
It may be noted that tho preliminary enquiry into the debtor’s 
right to present a petition is altogether different from an enquiry under 
sec. 4 of the Provincial Insolvency Act into questions of titio or priority 
and therefore the decision in tho preliminary enquiry will not operate as 
a final decision on questions which may arise upon adjudication under 
sec. 4 (s). WTiero there is an express provision of the Civil Procedure 
Code on a question of procedure, tho general provision of sec. 25 of the 
Act should not be resorted to for dismbsing a petition for adjudica¬ 
tion (a). See para, 223 below. 

221A. ' Dismissal of debtor's petition and res Judicata.—The 
dismissal of a debtor’s petition for default does not operate as res judicata 
so as to bar a second petition on tho same facts. Similarly where a 
debtor’s petition is dismissed on the ground that the evidence to prove 
his inability to pay his debts was not sufficient to prove it, tho dismissal 
does not operate as res judicata {b). 

222. Order of adjudication on debtor’s petition [s. 27 (!}].— 
If the Court does not dismiss tho petition, it shall make an order of 
adjudication. The Court has no power to make a conditional order of 
adjudication (c). 

223. Refusal to adjudicate on debtor's petition on ground of abuse 
of process of Court.—^The question now arises whether, if the debtor 
satisfies the Court that he is entitled to present tho petition, in 
other words, if he proves that the conditions which entitle him to present 
the petition, being the conditions laid down in sec. 10, are complied with 


(x) Kaka v. Nandoo (1029) 125 I. C. 
638, (’30) A. L. 644. 

(y) Preonath Roy v. Nibaran Chandra 
Sarkar (1912) 16 Cal. L. J. 631, 
15 I. C. 870; Qaneah Lai v. Saneki 
Ram (1033) 12 Pat. 107, 141 I. C. 
223, (’33) A. P. 43. 

(2) Sadhu Ram v. Keskori Lai (1938) 
Lah. 535, 177 I. C. 217 {'38) A. L. 
490. 


la) Pretnraj v. Nathumal Rupchand 
(1938) Nag. 142, 164 I.C. 740, 
{’36) A.N. 130. 

(6) Hasan Din v. Kirpa Ram (’28) A, 
L. 374. 109 I. C. 80, 

(c) Sayedgahar AH v. Musammat 
Jllusharatan ^issabibi (1930) 9 

■ pat, ^OilKapurehandv. Mohammad 
Khan (’39) A. L. 432. 
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Para. 223 a Court exercising jurisdiction under the Provincial Insolvency Act has 
the power to dismiss the petition on the ground that the presentation 
of the petition is an abuse of the process of the Court. 

Before proceeding further it may be useful to state what the law was 
under the Insolvency Chapter of the Code of Civil Procedure, 1882. 
Under sec. 351 of that Code the Court could grant an insolvency applica¬ 
tion only if it was satisfied that the debtor had not transferred any part 
of his property with intent to defraud his creditors, that he had not 
recklessly contracted debts or given an unfair preference to any of hi^ 
creditors, and that he had not committed any other act of bad faith 
regarding the matter of the application. 


Prior to the decision of the Privy Council in Chhatrapat Singh Dugar 
V. Kharag Singh Zachtniram (d), a case under the Provincial Insolvency 
Act, 1907, there was a conflict of opinion whether, even if the Court 
was satisfied that the debtor was entitled to present the petition, the 
Court had power under the Provincial Insolvency Act, 1907, to dismiss 
the petition on other grounds, e.g., that the presentation of the petition 
was an abuse of the process of the Court. In a Madras case it was held 
that resort to the bankruptcy laws by a debtor for his own convenience 
in order to have the property administered through the Court was an 
abuse of the process of the Court and should not be tolerated (e). In 
an Allahabad case it was held that the Court had power to dismiss the 
debtor’s petition if it appeared on his preliminary examination that he 
was fraudulently concealing his documents or was fraudulently under¬ 
stating the amount of his assets (/). In a Full Bench case before the 
Allahabad High Court it was said: “We are very far from saying that 
there is no inherent power for the Court by its orders in insolvency 
matters to prevent an abuse of the process of the Court; and in certam 
cases it may be quite necessary to diamiaa a debtor’s own petition to be 
adjudicated an insolvent. All that is necessary for us to say in the 
present case is that in our opinion the presentation by the debtor of his 
petition in this case did not amount to an abuse of the process of the 
Court” (p). On the other hand, it was held in a series of cases that once 
the Coiu*t was satisfied that the debtor was entitled to present the 
petition, the Court had no ijower to dismiss the petition on the ground 
that the debtor had made fraudulent transfer of his property or that he 
had recklessly contracted debts or given undue preference to some of 


(d) 

(«) 


(1916) 44 I. A. 11, 44 Cal. 635, 39 
I. C. 788. 

Ponnwami Chetli v. Naraatmna 
Cketti (1913) 25 Mad. L. J. 645, 
21 I. C. 293; Jeer v. Rangtuami 
(1913) 36 Had. 402, 12 I- C. 618. 


(/) 

(9) 


Natku Mai v. 
Benares (1910) 
C I. C. 870. 
rr*7eH Nath v 
'36 All. 250, 23 


, Dtatrict Jiidrfe of 
32 All. 547, 549, 

. Badri Das (1914) 
l; C. 4. 
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his creditors (h), or on the ground that he had committed acts of bad Para. 223 
faith (i) or concealed his property (j). 

Chhatrapat Singh i>M^ar’s case, as stated above, was a case under the 
Provincial Insolvency Act, 1907. In that case the High Court of Calcutta 
dismissed the debtor's petition for adjudication on the ground of the 
debtor’s misconduct in relation to his creditors, though it was proved 
that the debtor was entitled to present the petition. The Court held 
that it had inherent juris^ction in such a case to refuse to make an order 
of adjudication on the ground that the presentation of the petition was 
an abuse of the process of the Court. This decision was reversed ou 
appeal by the Privj’ Council and it was held that ouce the conditions 
wMch entitle a debtor to present a petition for his adjudication are com- 
phed with, he is entitled as of right to an order of adjudication. It was 
also held that misconduct on the part of the debtor should be dealt 
with upon the debtor’s application for his discharge and was not a ground 
upon which an order of adjudication could be refused. In the course 
of the judgment their Lordships said: “The dismissal of Chhatrapat's 
petition by the District Court does not purport to rest on any failure 
to comply with the express terms of the Act. What was held was that 
the application was an abuse of the process of the Court and so must be 
dismissed. Presumably it was on this ground, too, that the High Court 
dismissed the appeal; no other reason is indicated. It is to be regretted 
that the Coxuts in India allowed themselves to be influenced by this plea 
instead of being guided to their decision by the provisions of the Act. In 
clear and distinct terms the Act entitles a debtor to an order of adjudica¬ 
tion when its conditions are satisfied. This does not depend on the Court’s 
discretion, but is a statutory right; and a debtor who brings himself 
properly within the terms of the Act is not to be deprived of that right 
on so treacherous a ground of decision as an ‘abuse of the process of the 
Court.’ This case illustrates the peril of this doctrine in India, for what 
has been treated by the Courts below as such an abuse appears to their 
Lordships in no way to merit this censure It may, perhaps, give rise 
to a contest for priority between comi)eting creditors, but that will be, 
if necessary, a matter for decision hereafter in the course of the insolvency. 

Be that, however, as it may, their l>ordships are now concerned only 
with the debtor’s position ; and as to that they are satisfied that he has 
complied with aU the conditions specified in the Act, and is entitled as 

{h) Oirwardhari v. Jai Narain (1910) Khartt (1910) 16 C. W. N. 213, 

32 AU. 645, 7 I. C. 39; Shetkh 7 I. C. 304; Shaikh Abdul Razak 

Samiruddin v. Shrimaii Kadumoyi v. Baairuddin Ahmad (1912) 17 

Dan (1910) 15 C. W. N. 244, 7 C. W. N. 405, 14 I. C. 980. 

I. C. 691. (j) Bidhata Din v. Jagannath (1912) 

(*) Uday Chand Maiti v. Ram Kumar 9 All. L. J. 699, 14 I. C. 670. 
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Pars. 223 of right to an order adjudging Ixim an insolvent. This conclusion, apart 
from the decision under appeal, is in agreement with the current of autho¬ 
rity in India, where it has been rightly held that the stage at which to 
visit with its due consequences any misconduct of a debtor is when his 
application for discharge comes before the Court, and not on the initial 
proceeding.” The Privy Council decision has been followed in later 
cases where it has been held that if the Court is satisfied that the debtor 
is entitled to present the petition, the Court has no power to refuse to 
make an order of adjudication on the ground that the debtor’s brother 
being joint with him was not made a party to the petition [k), or that 
the debtor might have been guilty of criminal misappropriation (0> 
or on the ground that he has fraudulently transferred his property (m), 
or has concealed his accounts (n). The language of the Provincial 
Insolvency Act, 1920, is much more explicit than that of the Act of 
1907. Sec. 10 (1) lays down the conditions which entitle a debtor, to 
present an insolvency petition. Sec. 25 (2) provides that the Court 
shall dismiss a debtor’s petition if it is not satisfied as to his right to 
present the petition. It is quite clear from this section that the only 
case in which the Court can dismiss a debtor’s petition is where it is not 
satisfied that the conditions laid down in sec. 10 (1) are complied with. 
Sec. 27 (1) provides that if the Court does not tomiss the petition it 
shall make an order of adjudication (o). There is no room therefore for 
the dismissal of a debtor’s petition on the ground of abuse of process 
of Court (p). Nor can a petition be dismissed because the insolvent has 
no assets whatsoever (g). The Court should not dismiss a debtor’s 
petition merely because it is proved that he has transferred lands, alleged 
to belong to him, to his sons. In such a case the proper course is first 
to adjudicate the debtor insolvent and then to take steps to annul the 
transfer (r). The Court has not in the case of a debtor’s petition the 
discretion which it has in the case of a creditor’s petition (s). As to 
cases under the Presidency-towns Insolvency Act, see para. 181 above. 


(fc) 

(0 

{m) 


tn] 

(o) 

iP) 


Nat Pam v. Ehagiraih Sah (1918) 
40 All. 75, 43 I. C. 160. 

Jagan Nath v. Oanga Dot Duhc 
(1919) 41 All. 486. 50 I. C. 192. 
Ram Ralha Mai v. Nasar Mai 
(1918) Punj. Rec. No. 52, p. 178, 
46 I C. 435; JUoAan Lai v. Mad~ 
ham (1931) 53 AH. 476, 131 I. C. 
35. (’31) A. A. 331. 

Sohna Mai v. Jewan Last (1933) 
142 I. C. 690, (’33) A. L. 330. 

Tlie relevant sections of tb« Prov. 
I. A. 1907, aro s. 6 (3), *. 15 (1) 
and s. 10 (1). 

A bdul Nuddut v. Mutual Jndemntty 


W 

(r) 

(•) 


and Linance Corporation (1930) 51 
Cal. L. J. 545, 128 I. C. 182, (’30) 
A. C. S76. 

Doraxawami v. Abdul Suban (1932) 
62 M. L. J. 234, 137 I. C. 390, 
(’32) A. 237. 

Teja Singh v. Balvant Smgh (1930) 
123 I. C. 5T6, i'SO) A. L. 16. 

See Prov. I. A.. 1020. s. 25 (1), 
and note the words ‘for any 
other Buffictent cou«e" in that 
section. See also Otncardhari v. 
Jai Narain (1910) 32 All. 645. 649. 
7 I. C. 39. 
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224. Fixing of time for applying for discharge [s. 27 (1)].—While Paras, 
making an order of adjudication the Court must specify in the order 224,225 
the period within which the debtor shall apply for his discharge. 

225. Extension of time for applying for discharge [s. 27 (2), s. 48 
(1)].—Sec. 27 (2) provides that the Court may, if sufficient cause is shown, 
extend the period within which the debtor shall apply for his discharge. 

There is no doubt that if the apphcation for discharge is made before 
the expiry of the period originally fixed for applying for discharge, the 
Court may extend the time to apply for discharge. The application 
for extension may be made by the debtor. It may also be made by 
a creditor as where proceedings have been instituted to set aside a transfer 
by the insolvent as fraudulent and the proceedings are pending (0- 
The power to extend the time may also be exercised by the Court auo 
motu (u). , 

Sec. 27 (2) imposes no conditions on the powers of the Insolvency 
Court to enlarge the time save the existence or proof of a sufficient cause 
and a fortiori it is open to the Court to extend the time instead of anulling 
the adjudication and the Court can exercise its powers either of its own 
accord or at the instance of a debtor or a creditor (v). But when an 
insolvent applies for an extension of time, the Court may allow the appli* 
cation or treat it as an application for discharge. To annul an adjudi¬ 
cation is not proper when the insolvent submits himself to the jurisdic¬ 
tion of the Court (to). 

Sec. 43 (1) provides inter alia that if the debtor does not apply for an 
order of discharge within the period specified by the Court, the order of 
adjudication shall bo annulled. There was a conflict of opinion whether 
if the insolvent docs not apply for extension of time within the period 
originally fixed for applying for discharge, the Court has power, after the 


(t) Chettiar v. Maunj Mi/at Tfia (*27) 
A. R. 13G, 100 I. C, 021 ; Jiup 
Singh V. The Official litceiver 
(1023) 10 Lah. 307, J07 I. C. 
394, (’28) A. L. 82 5 Ganpat v. 
Harigir (’29) A. N. 11, 113 I. C. 
557 i Jelhaji Peraji Firm v. JCneh- 


Ckfttiar V. FfnitaljcAnlafn Chettiar 


•• {1930) 69 M. L. J. 710, 129 I. C. 
3C, (’31) A. JI. 10. 

{«) liupSingh V. OfficialPeeeirer (lOZO) 
10 Lah. 357, 107 I. C. 394, (’28) 
A. L. 82; Vellachami V. Arunaeha^ 
lam (1031) 60 M. L. J. 339, 131 
1. C, 150. <’31) A. M. 325. 

{•»). . . " ' ' 


(») 
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Para. 225 expiry of that period, to extend the time for applj-ing for discharge under 
sec. 27 (2), or whether the Court should refuse to extend the time and 
annul the adjudication. The conflict turned upon the words ^'shall 
be annulled” in sec. 43 (IJ. Before the Full Bench decision (a:) over¬ 
ruling the earher decisions, it had been held in Oudh (y), following a 
Patna decision (=), since overruled (a), that sec. 43 is mandatory and 
that after the expiry of the original period the Court has no power imder 
sec. 27 (2) to extend the time for applying for discharge and that the 
adjudication must be annulled. The same view had also been taken 
by the High Court of Madras, though not without a note of dissent (J). 
Those decisions have now been overruled by a Full Bench (c), and brought 
into line with the Calcutta, Allahabad, Lahore, Patna, Nagpore, Oudh 
and Sind decisions which held that see. 43 is directory, and not manda¬ 
tory that a power to grant further time carries with it a power to grant 
extension even after expiry of the term originaUy fixed since annulment 
of adjudication is not automatic, and that the Court has power even 
after the expiry of the penod originally fixed to extend the time to apply 
for discharge {d). No such power can however be exercised after an 


(x) Fazal Azim v. Umanath -Bux 
(1939) 14 Luck. 22. 174 I. C. 607 
(’38) A.O. 122 (F.B.). 

(y) Amjad Ali v. Mohammad Ali 
(1927) 2 Luck. 757, (’27) A.O. 
fi08. 105 I. C. 912; airja Charan 
V. Sheoraj Singh (’28) A. O. 376, 
111 I. C. 903. 

(s) Bam Krizhna, Ex parte (1925) 4 
Pat. 61, 88 I. C. 70 (’25) A. P. 
355. 

(а) Oopal Bam v. Magni Bam (1928) 
7 Pat, 375, 107 I. C. 830, (’28) 
A. P. 338. 

(б) Chinnappa Beddy v. Thomami 
Beddy (1928) 61 Mad. 839,1091. C. 
581, (’28) A. M. 265 ; per Waller. 
J., in Arunagiri v. Kandaexcami 
(’24) A. M. 655, 83 I. C. 955 ; per 
Boilly, J., in Jethaji Perajt Ftrm v, 
Kriahnayya (1929) 62 Mad. 648. 
661-660, 122 I. C. 351, (’30) A. M. 
278. The contrary view was taken 
by Krishnan, J., in Arunagirt't 
case, and by Venkatasubba Boo, J., 
in Jethaji Peraji Firm v. Kriah¬ 
nayya (1929) 62 Jfad. CiS, at p. 656, 
and olso by Devadoss and Wallace, 

J J., in .^65* Beddi v. Venkata 
Beddi (1926) 61 Sind. L. J. 60, 
(’27) A. M. 175, 94 I. C. 331. 

(e) Palani Goundanv. 0_ffinal Reeetver 
(1930) 58 Mad. L. J. 369, (’30) 
A. M. 3S9; Seltan Chetttar v. 


Venkatachahm Chettiar (1931) 59 
M. L. J. 710, 129 I. C. 36, (’31) 
A. M. 10. 

(d) Ahraham v. Sooitaa (1924) 51 Cal. 
337, 81 I. C. 684, (’24) A. 0. 777; 
LaJthi V. Molar (’26) A. L. 416, 
86 I. C. 116 : Bxtp Singh v. O^icial 
Beeeiver (1928) 10 Lah. 357, 

107 I. C. 394, (’28) A. L. 82; 
Oopal Bam v. Magn* Bam (1928) 
7 Pat. 375, 107 I. C. 830, (’28) A.P. 
338 [F.B.]; Ganpat v. Harigir (’29) 
A. N. 11, 113 I. C. 357 ; Saligram 
V. Official Beeeiver (1926) 91 I. C. 
467, (’26) A. S. 94; Jlfum'rud- 


Madho Praaaa om .x**. -h, 

145 I. C. 668, (’33) A. A. 230; 
Laduram v. Sakharam (1932) 136 
I. C. 873, (’32) A. 22 ; Shankar 
Lai V. Banai Dhar (1937) All. 855, 
171 I. C. 594, (’37) A. A. 686 ; 
Jivaehh Maltha v. Banwari Sah 
(1941) 193 I.C. 646, (’41) A.P. 285; 
Biaham Chand v. Ktaanlal (1039) 
Nbr. 478, 182 I. C. 214, (’39) 
A. N. 103; Fazal Azim v. Umanath 
Bux (1939) 14 Luck 22, 174 I. C. 
C07, (’38) A. O. 122 (F. B.); 
Haaan Alloa v. Official Beeeiver 
(1941) 193 I. C. 776, (’41) A. O. 
308. 
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order of annulment is passed under sec. 43 of the Act (e). This subject 
is further considered in para. 351 belon'. 

There vras no provision in the Provincial Insolvency Act, 1907, 
requiring the Court to fix a time within Avhich the debtor should apply 
for his discharge, but this, it has been held, does not preclude the Court 
where the order of adjudication on a petition presented under that Act 
is made after the Act of 1920 came into force, from imposing a condi¬ 
tion at the time of making the order of adjudication that the debtor 
should apply for liis discharge within a time to be fixed by the Court 
and that where such a condition is imposed and the debtor does not apply 
for his discharge within the fixed period, the Court has power to annul 
the adjudication under the Act of 1920 (/). This decision is of doubtful 
authority. The Act of 1920 is not retrospective and the Court can have 
no power to impose such a condition as it had none under the Act of 
,1907 (ff). 

No appeal lies against an order rejecting an application made under 
sec. 27 (2) for extension of period for the application for discharge (A). 

225A. Insolvency Rules as to peiftlOD.— As to Rules under the 
Provincial Insolvency Act, see Calcutta Rule 2, Madras Rules IV to VIII, 
Bombay Rules IV to VII, Allahabad Rule 2. 

225B. Insolvency Rules as to adjudication.—As to Rules under 
the Provincial Insolvency Act, see Calcutta Rule 6, Madras Rule XXI 
(1) and (9), Bombay Rule XXIV (1), Allahabad Rule 6. 


(e) Fazal .-istni v. Umanath Sux, 609 
tupn, 

if) KaUtjitttli v.'Futhfn (1026) 40 Ufod. 
h. J. 695, 91 I. C. 144, (’20) A. M. 
123. 


(rt JI/0A«ru<f«fm V. Oayan Xath (1929) 
33 C. W. N. 221, (’20) A. C. 315. 
(A) Jn the malttr of Oanga Prasad 
(’20) A. O. 186, 92 1. C. 265. 


Paras. 

225-225B 
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LECTURE V. 

PART m. 

L—.WITHDRAWAL, CONSOLIDATION, ETC., OF PETITIONS. 


226. Rules relating to insolvency petitions common to both Acts.— 
In the preceding pages an attempt has been made to follow the course 
of proceedings from the presentation of an insolvency petition up to 
the making of an order of adjudication. Intermediate proceedings, 
however, may he taken by the parties, such as the withdrawal of a 
petition or the consolidation of petitions. The rules as to these are the 
same imder both the Acts, and they are considered together. 


227. Withdrawal ot petition under both the Acts [F.-t. L A., 
s. 13 (8), s. 15 (2) j Prov, I. A., s. 14].—No petition, whether presented 
by a debtor or by a creditor, may be withdrawn without the leave of the 
Court (o). It is not a correct principle that a debtor should always be 
allowed to withdraw his petition unless he has been guilty of some mis* 
conduct in the course of the insolvency proceedings. The interests of 
the creditors should also be considered in deciding the matter (b). Leave 
to withdraw a creditor’s petition should not be given without the Court 
being first informed of the facts of the case and the proposed terms of 
withdrawal, so that it may exercise its Judgment as to whether the case 
is a proper one for allowing withdrawal. If that judgment is exercised pro¬ 
perly, it would be wrong to hold that an honest debtor should not be 
allowed to rehabilitate himself in trade by coming to an arrangement 
with his creditor, assuming that there is no extortion on the part of the 
creditor. The arrangement may be one even to pay a fresh debt of 
increased amount. If the arrangement was not induced by extortion 
or pressure, the fact that the fresh debt is of a larger amoimt is no 
ground for refusing to dismiss the petition by consent or for refusing 
leave to withdraw the petition (c). It is necessarj’ to give notice to the 
non petitioning creditors, under sec, 19 of the Provincial Insolvency 
Act, of the date of the application for withdrawal (d). 


228. No withdrawal after adjudication .—After an order of ad¬ 
judication has been made the Court has no power to give leave to with- 


(а) Mudappa v. Parameswara (’25) 
A. ai. 242. 85 I. C. 303. 

(б) Pirm Jagan Nalh v. Sila Ram (IP39) 
1S3 1. C. 45, (*30) A. L. 100. 


(c) Re Bebro (1000) 2 Q. B. 316. 

(d) Nihal Chand v.Vo» Dayal Munni 
ZaJ (mO) 120 1.C. 442, (*30) A. L. 
740. 
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draw the petition. Once the order is mndo the debtor becomes an insol* 
vent and remains so until the order of adjudication is annulled or he 
obtains his discharge (e). 


Paras 

228- 


There was no provision in the Indian Insolvency Act, 1848, for the 
withdrawal of either a creditor’s or a debtor’s petition. In Bombay there 
was a rule framed under that Act {/) which provided for the withdrawal 
of petitions but said nothing as to the consequences of withdrawal. The 
question arose in one case (j;) whether an order made by the Insolvency 
Court on the application of the insolvent giving him leave to withdraw his 
petition after a vesting order had been made amounted to a dismissal of the 
petition by consent so as to revest the property in the insolvent. It was 
held that the order giving leave to withdraw the petition did not amount 
to a dismissal and that the property did not revest in the insolvent. No 
such question can arise imder the present Insolvency Acts as there can be 
no withdrawal of a petition after adjudication. 


The Insolvency Court will not recognise arty private arrangement even 
before adjudication between the petitioning creditor and the insolvent 
for the payment of the petitioning creditor’s debt (ft). A petitioning 
creditor is not entitled to settle his claim out of Court in consideration of 
his withdrawing from further proceedings in insolvency (t). The with* 
drawal can only be with the leave of the Court after the terms are fully 
disclosed to the Court. 


229. Consolidation of petitions [P.-t. I. A., s. 91 ; Prov. I. A. 
s. 15].—It is provided by both the Acts that where two or more insol¬ 
vency petitions ore presented against the same debtor, or where separate 
petitions are presented against joint debtors, the Court may consolidate 
the proceedings or any of them on such terms as the Court thinks fit. 

The Presidency-towns Insolvency Act also gives power to the Court 
to consolidate proceedings where separate petitions are filed by joint 
debtors. There is no such provision in the Provincial Insolvency Act. 

229A. Consolidation of petition against partners [P.-t. I. A., 
sec, 97].—^Where an order of adjudication has been made against one 
partner in a firm, any petition by or against another partner in the same 
firm must he presented in or transferred to the Court in which theproceed- 

(e) Re Subrati Janmahomed (lOli] 3S \ tg) Haji Sajanv. N. C. MacUod {190S) 

Bom. 200, 20 I. C. 859; Mautig 32 Bom. 321. 

Myint v. Oflcial Assignee (1925) I (M BeKary Lai Sikdar v. SarsuLh Das 
oio nar n ..nr, . ^ I chokmal (1920) 25 C. W. N. 137, 
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Paras. 

229A-230 


ings in the insolvency of the first partner are being taken and such Court 
directions for consolidating the proceedings under the petitions. 
Thu** if one partner in a firm is adjudged insolvent by a Judge of a High 
Court exercising insolvency jurisdiction under the Presidency-towns 
Insolvency Act, and a petition is presented against another partner in 
the same firm in a District Court in the Presidency, the Judge is bound 
to transfer the petition to the High Court and consolidate the proceedings 
under the petitions (j). 

^^Tierc a member of a partnership dies insolvent and an order is made 
for the administration of his estate in insolvency (£), and afterwards the 
surviving partner becomes insolvent, the Court has power to direct the 
proceedings in respect of the two estates to be consolidated (/). 


230. Power to change carriage of petition [P.-t. I. A., sec. 92; 
Prov. I. A., sec. 16J.—Where the petitioner does not proceed with due 
ddigence with his petition, the Court may substitute as petitioner any 
other creditor to whom the debtor is indebted in the amount required in 
the case of a petitioning creditor. But when a petitioning creditor is 
permitted to withdraw and there is no finding of absence of due diligence 
on his part, and no order of substitution of the petitioner by any other 
creditor, the inference may properly arise that the Court was satisfied 
with the conduct of the withdrawing petitioner (m). An express order of 
substitution is not necessary under sec. 16, but substitution can be 
inferred from the Court continuing proceedings on the application of the 
creditor applying to be substituted under the section. The section also 
contemplates that a creditor who has been substituted in place of the 
original creditor can in his turn be substituted by another creditor and 
so on (n). 


If the petitioning creditor after having settled his claim with the 
debtor out of Court or for any other reason does not prosecute his petition 
for adjudication the act of insolvency committed by the debtor is available 
to any other creditor whose debt amounts to Rs. 500, and the Court may 
substitute such other creditor ns petitioner (o). A creditor whose debt 
came into existence prior to the petition for adjudication but subsequent 


f)) T". .4. F. 5. Firm v. Muruganathan 

Chetlu (1925) 48 Mad. 614, 86 I. C, 
1031, ('25) A. Sr. 569 
(t) See P.-t. I.A., s. 108. 

{/) J?e C. Qrtavts (1904) 2 K. B- 493. 
tm) Lorind Sins^ v. Oiilah Singh (1940) 
101 I. C. 654, (’40) A- 1*. 740. I 
(ji) Raghuraj Singh v. Abdul Rahman j 
(1938) 177 1. C. 392, (*38) A. O 
206 (F. B.). I. L. R. 14 Buck. 164.1 


(o) See Jfc Bristow (1887) L R. 3 Ch. 
App. 247, at pp. 250-251 ; Sagar. 
mal Haitoman Prasad v. Jbdul 
Ruhaman ( 1938 ) 13 Luck. 757, 
173 I. C. 631, (’38) A O. 101; 
Pahlaran v. F. S. Ba^ 
Kriahnan Natr I- L. R. 1954 
Tr.-Cooh. 1042 (’55) A- Tr-Coch. 
49. 
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to tho act of insolvency alleged by tho petitioning creditor, also can put Para. 230 
in an application under sec. 16 for substitution of his name as petitioning 
creditor (p). In Ee Maugham (g), tho act of bankruptcy on which tho 
petition was founded was tho execution by the debtor of a deed of assign¬ 
ment for tho benefit of the general body of his creditors. The petition was 
dismissed by the Registrar on the ground that tho petitioning creditors had 
assented to the deed. Store than three months after tho execution of tho 
deed two non-assenting creditors appUed to the County Court Judge to 
rescind the order dismissing tho petition and asked that their names might 
be substituted for those of the original petitioning creditors under sec. 107 
of the Bankruptcy Act, 1883, corresponding to the Indian section now 
imder consideration. Tho County Court Judge made tho order, but it was 
reversed on appeal on the ground that ho had no jurisdiction to review 
or rescind the order made by the Registrar. In the course of his judgment 
Cave, J., said : The petition had been dismissed on October 11, and no 
one could then present a petition founded on tho act of bankruptcy 
constituted by the execution of tho deed of assignment, as’more than 
three months had elapsed.” Tlus case was referred to m Ee Mound (r) 
which was a case under sec. 105 of the Bankruptcy Act, 1883, correspond¬ 
ing to see. 90 (4) of tho Presidency-towns Insolvency Act, and tho dictum 
of Cave, J., was approved. That was a case where the petitioning credit¬ 
ors' debts did not come up to the statutory amount, and the petition was 
sought to be amended after three months had elapsed from tho date of 
the act of bankruptcy by adding fresh petitioners, which was not allowed. 

In a Jifadras case (s), the petitioning creditor did not appear at the hearing 
and an application was made by another creditor for substitution. The 
application was made three months after the date of the act of insolvency 
and the applicant’s debt hod by that time been barred by limitation. The 
application nevertheless was granted and the order for substitution was 
made. Ramesam, J., observed that the remarks of Cave, J., in Re 
Maugham were obiter and held that an order for substitution could be 
made even after the expiry of three months from the date of the commis¬ 
sion of the act of insolvency and even if the debt of the substituted 
creditor was barred by tho law of limitation at tho date of substitution 
provided it was not barred at the date of the presentation of the original 
petition. The same view has been taken by the High Court of Rangoon (<). 

The view taken by Ramesam, J., is undoubtedly correct. The 
principle of Venkata'e case (a) was affirmed and extended by the Madras 

(p) Sagarmal Hanoman Prasad v. gayya (1928) 51 Mad. 594. 110 

Abdul Rahman (supra). I. C. 611, (’28) A. M. 608. 

(?) (1888) 21 Q. B. D. 21, 23. (n Qanga Nath v. Kunwar Zalim 

(r) (1895) 1 Q. B. 194. (1932) 64 All. 72, 135 I. C. 230, 

(s) Venkata Hanumantha Rao v. Oan- (’32) A. A. 147. 
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Paras. 
230, 231 


High Cowrt (w) to a caso -where the original petitioning creditor had not the 
necessary qualifications to file the petition. It was observed that the 
object of sec. 16 is to prevent other creditors from being injured by the 
action of one creditor who by reason of collusion or otherwise might not 
dih’gently prosecute the petition and it gave the second creditor the time- 
fit of the date of the original petition, no matter how much later might 
the date of his oum introduction into the case. There -was no reason in 
principle why a second creditor should not have the benefit of that date 
not only in regard to the question of whether his own debt was barred by 
limitation hut in regard to tho question of the act of insolvency of the 
insolvent himself. The mere accident of tho fact that the creditor who 
had filed the petition should turn out not to have been qualified to do so 
would not prevent a subsequent creditor who but for that petition might 
well have filed one himself by taking advantage of its date. The creditor 
substituted under see. 16 could not be compelled to prove the qualification 
of the original creditor to file the petition. 

In a Bombay case it was held that it is desirable that the Court 
before maldng an order for dismissal should wait for some time specially 
as see. 10 prescribes a special procedure which enables any creditor to 
have his name brought on the record as a petitioner if the original peti¬ 
tioner does not proceed with due dih'gence on his petition. It is not 
necessary that the Court should wait indefinitely before passing an order 
dismissing the application for default. But some intimation by way of 
notice on the Court’s notice board that in the absence of any farther steps 
being taken to continue the proceedings the application would be dismiss¬ 
ed on a particular date should be given to the parties interested. The 
Court has also inherent powers under sec, 151 of the Civil Procedure Code 
to restore an application under see. 9 (1 )(g) of the Act filed by a creditor, 
dismissed for default, at the instance of another creditor who applies under 
sec. 16 for substituting his name in place of the petitioning creditor (v). 


TfTiere in an appeal filed by the debtor against an order of adjudica¬ 
tion against the petitioning creditors they do not appear at the hear¬ 
ing the insolvent having settled with them, the Court may substitute 
as respondent another creditor whose debt is not disputed by the 
insolvent (fc). 

231. Continuance of proceedings on death of debtor [P.-t. 1. A., 
s. 93; Prov. I. A., S. 17J.—By sec. 93 of the Presidency-towns Insolvency 


u) Yenkataralnam v. VenLatayya 
(1942) Mad. 316, 201 J.C. 109, (»42) 
A. M. 172. 

0) Ke4havAppa v. Sitaram 

mandas 1. L. B. 1945 Bom. 734, 


(’46) A. B. 20, 47 Bom. L.R. 441, 
222 I. C. 503. 

(») In the matter of Baroon Mahomed 
(1890) 14 Bom. 189. 
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Act, it is provided that if a debtor by or against whom an insolvency 
petition has been presented dies, the proceedings in the matter sliall, 
unless the Court othenvise orders, be continued as if he were alive. By 
sec. 17 of the Provincial Insolvency Act it is provided that if a debtor 
by or against ■whom an insolvency petition has been presented dies, the 
proceedhigs in the matter shall, unless tho Court otherwise orders, be 
continued so far as may be necessary for the realisation and distribution of 
the property of the debtor. 

There is no substantial difference between the two sections. The 
object of the italicised words at the end of sec. 17 of the Provincial 
Insolvency Act is to make it clear that the pro<»edinga are to be continu¬ 
ed for the purpose only of realising and distributing the estate of the 
deceased debtor (x). Tiiat purpose cannot be served unless there is a 
person in whom tho debtor’s property is vested. That could only take 
place upon adjudication. Sec. 17 of the Provincial Insolvency Act 
must therefore be understood as impliedly authorising the Court to pass 
an adjudication order even after the death of the debtor (y). 

If a debtor dies after an insolvency petition has been presented, 
whether by or against him, tho proceedings in insolvency do not abate 
and they may be continued against his estate, unless the Court otherwise 
orders. In England it has been held that where a debtor himself presents 
an insolvency petition, but dies before the order of adjudication, the 
Court may adjudge him bankrupt («); and the same has been held in 
India (a). Where, however, a debtor against whom a creditor’s petition 
had been presented died before service of the petition upon him, the 
Courts in Englan^ hold that there was no power under the corresjiond- 
ing section (sec. 108) of the Bankruptcy Act, 1883, to dispense ■with 
service or to order substituted service of tho petition, and the bankruptcy 
proceedings must necessarily bo stayed (6). To meet this decision it is 
now provided by the Bankruptcy Rule 159 that if a debtor against whom 
a bankruptcy petition has been filed dies before service thereof, tho 
Court may order service to be effected on tho personal representatives 
of tho debtor or on such other person as the Court may think fit. After 
service of notice on the legal representative the Court can adjudge the 
deceased bankrupt. Similar rules have been made by the High Courts 


(x) Ramdthai Anni v. Kanniappa 
Mudaliar (1928) 61 Mad. 495, 602, 
110 I. C. 167, (’28) A. M. 480, 
Ramtsh Chandra v. Charu Chandra 
(1930) 34 C. W. N. 445, 129 I. C. 
822, (’30) A. C. 590. 

(y) Indo-Burmah Traders Bank v. 


Barada Chanan (1944) 48 C. W. N. 
714, (’44) A. C. 370. 

(x) Re Walker (1896) 54 L. T. 682. 

(o) Venkalarama Aiyar v. Official 
Receiver, Tinmvelly (1928) 51 Mad. 
344, 109 I. C. 94 (’28) A. M. 476. 
(6) Re Easy (1867) 19 Q. B. D. 638. 


Para. 
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Para. 231 of Calcutta, Madras and Bombay (c), and it has been held that if a 
debtor against whom a petition lias been presented dies before service 
of petition the petition may be served on his legal representative and the 
deceased may be adjudged insolvent {d). 

^If a debtor dies after adj'udication and before the date fixed for 
discharge, the adjudication does not stand cancelled automatically. 
The Court may regularise the proceedings on account of the omission 
at the proper time to mahe a vesting order in the exercise of its inherent 
power to make all orders for the ends of justice and prevent abuse of 
the process of the Court (e). 

Where a compounding debtor dies after making default in any 
pajrment under the composition, he may be re-adjudged an insolvent 
under sec. 31 of the Presidency-towns Insolvency Act or under the 
corresponding sec. 40 of the Provincial Insolvency Act, as the case 
may be (/). It is permissible to the legal representative of a debtor 
who is adjudged an insolvent subsequent to his death to enter into a 
composition with his creditors. Composition with creditors is one of the 
proceedings for the realisation and the distribution of the property of 
the debtor and so would eome under sec. 17 of the Act (g). 


The Lahore High Court had held that where a debtor is adjudged 
insolvent on his own petition, and the creditors appeal from the order 
of adjudication, and the debtor dies pending the appeal, the appeal 
abates on his death, as the “right to sue” does not survive within the 
meaning of 0. 22, r. 4, of the Code of Civil Procedure, 190S (hh Similarly 
it had been held by the same High Court that where a creditor’s petition 
is dismissed and during the pendency of the appeal t^e debtor dies the 
sons could not be impleaded as legal representatives and the appeal 
abates (t). That view of the Lahore High Court has however been over¬ 
ruled by the Full Bench of that Court principally on the ground that the 


(c) As to Buies under the P,-t. I.A., 
see Calcutta Buie 78; Bombay 
Rule 64; As to Bules under the 
Prov. I. A., see Madras Buie VII; 
Bombay Rule VTI. 

(d) Hamathai Anni v. Kanniappa Mu- 

dahar (192S) 61 Mad. 405, 1101. C. 
167, (’28) A. JI. 480;Ba»«ejA 
Chandra v. Charu Chandra (1929J 
31 C. tv. N. 415; Suhbiah Jytr 
v. Becm'tr (1033) 03 M. 1.. J. 

727, 111 I. C. 822, (’33) A- M. 25 
where an order against the deb¬ 
tor’s estate was interpreted as 

debtor. 

(e) Uhar Das v. Ml. Fatima BiW 


(1934) 16 Lah. 698, 153 I. C. 993, 
(’34) A. L. 468. 

(/) Hardy v.Panner (1896) 1 Ch. 904; 
Re Krishna Kishore Adhicary (19-7) 
64 Cal. 650, 105 I. G. 90. {'23) 
A. C. 21, « 

(g) Kiaanlal Sadasvhh v. Ontam Das- 
toyir(1942) Nag. 760, 196 I. C. 67, 
(’41) A. N. 238. . , , . 

(fc) Karain Singh v. Ourbakah S%ngn 
(1928) 9 Lah. 306, 107 I.C. 281, 
(’23) A. L. 119. 

(0 Attar Chand v, Mian Muhammad 
JUoWn (1932) 13 Lah. 396. 135 
I. C. 196, (’32) A. L. 121. 
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debtor’s adjudication is not a matter purely personal to him but aEFects 
his property •which, but for the adjudication, would have devolved on 
his heirs. The latter, therefore, have a material interest in the proceed¬ 
ings which affect their rights. The same consideration will apply 
equally to the debtor’s appeal against the order of adjudication upon 
the creditor’s petition (j). It is submitted that the Tull Bench view is 
correct. The same view has been taken by the Allahabad High Court (i!;), 
and also by the Bombay High Court (kk). They have held that the 
right to contest by appeal an order of adjudication is not a purely 
personal right of the insolvent, that the maxim actio •personalis montor 
cwm persona does not apply to insolvency proceedings that the appeal 
does not therefore abate on the death of an insolvent under 0.22, 
r. 4, of the Civil Procedure Code, and the heirs of the deceased debtor 
are therefore entitled to present and continue the appeal. 

232. Power to dismiss petition against some respondents 
[P.-t. I. A., s. 96],—^Wbere there are more respondents than one to 
a petition, the Court may dismiss the petition as to one or more of them 
•without prej'udice to the effect of the petition as against the other or 
others of them. 

Thus if a petition founded on a joint act of insolvency is presented 
against three persons, and it is found that only two have committed the 
act, an order of adjudication may be made against the two, and the 
petition may be dismissed as to the third (!)• Though this section does 
not occur in the Provincial Insolvency Act, the same procedure will be 
followed in similar cases under that Act. 


233. Power to stay proceedings [P.-t. 1. A., s. 94],—The Court 
may, at any time, for sufficient reason make an order, staying the pro¬ 
ceedings imder an insolvency petition either altogether or for a limited 
time, on such terms and subject to such conditions as the Court thinks 
just. There is no such section in the Provincial Insolvency Act. As 
to the application of this section, see para. 179 above, “Advertisement 
of order of adjudication”. 

234. Malicious proceedings In Insolvency.—There is no provision 
in the Presidency-towns Insolvency Act such as the one in the Provincial 


(/) Bhagat Bam v. Firm Dhanpat Mai 
(1942) Lah. 746, 202 1. C. 140, 
(’42) A. L. 211 (F. B.). 

{k) Piare Lai v. Md. Salamat Vllah 
Khan (1937) All. CI6, 170 I. C. 
635. (’37) A. A. 435. 

(fcfc) Kantilal Bapubhat v. Bajnikant 


Bapuhhai I. L. R. 1942 Boio. 176, 
(’42) A, B. 169. 44 Bom. L. R. 
132, 201 1. C. 188. 

(I) Seo Hariah Chandra Mukherjee v. 
The Ea»t India Coal Co., Ltd. (1912) 
1C C. W. N. 733, 14 I. C. 676. 


Paras. 
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Insolvency Act (para. 235) for compensation for maliciously presenting 
an insolvency petition (w). In the absence of any such provision the 
rights of the parties ■will be governed by the common law. According 
to the common law an action lies for presenting a petition or procuring 
an adjudication falsely and maliciously and without reasonable and 
probable cause, though no special damage or pecuniary loss be proved (n). 
The mere fact of insolvency imports damage to the credit of the 
debtor; it is a natural consequence, and the debtor is entitled to damages 
for injurj' to his credit and reputation {o). In such an action it must 
be shown that the petition has been dismissed or the adjudication 
annulled (p). The judgment of the Insolvency Court giving reasons 
for the dismissal of the petition is inadmissible in evidence against the 
creditor in such an action (q). 

235. Compensation where petition frivolous or malicious 
[Prov. I. A., s. 26J.—As an alternative to the common law right of 
action which the debtor has against the creditor for maliciously taimg 
proceedings in insolvency (para. 234), the debtor has under sec. 26 of the 
Provincial Insolvency Act a summary remedy where a creditor's petition 
is dismissed under sec. 26 (1) and the Court is satisfied that the petition 
was frivolous or vexatious. In such a case the Court may, on the appli* 
cation of the debtor, award against the creditor such amount not exceed* 
ing Bs. 1,000 as it deems a reasonable compensation to the debtor for 
the expense or injury occasioned to him by the petition and the proceed¬ 
ings thereon, and such amount may be realised imder sec. 386 of the 
Code of Criminal Procedure, 1898, as if it were a fine. But an award 
of compensation under this section wili bar a suit for compensation m 
respect of such petition and the proceedings thereon. In a case under 
sec. 250 of the Code of Criminal Procedure, 1898, which also provides for 
compensation for false complaints, a Pull Bench of the Calcutta High 
Court has held that the word “frivolous” indicates that the accusation 
was of a trivial nature, and the word "vexatious” implies that the 
accusation is one which ought not to have been made in a criminal Court 
and which is intended to harass the accused (r). It would seem that the 


(m) 

(n) 


( 0 ) 


See Bombay Rule 75. 

Johnson V. Emers(tn (1871) L. R. 
6 Ex. Z20: Quarts HtU Gold 
Co. V. Eyre (1883) 11 
Q.B.D. G74; Wyatt v. Palmer 
(IS90J 2 Q. B. 106 
WtUon V. United Counties Sank, 
Ltd. (1920) A. C. 102, 120, bank¬ 
ruptcy of customer owmg to 
ncgbgcneo of the bonk --suit by 
customer for damogos. 


Beni Zladhub 

Kumar Sisteas (J903) 30 Cal 123, 
120. The decision -was under «. 
250 before it was amended, bee 
also P.-t. I.A„ 8. (2) ig). ond 

tho Code of Civil Procedure, 
lOOS, B. 33A. 
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words “frivolous” and “vexatious” have the same meaning in this section. 
If so, proof of malice, which is necessary in a common law action for 
damages, is not necessary to entitle the debtor to compensation under 
this section. AH that has to be shown is that the petition was either 
frivolous or vexatious. The word “debtor” in the section means anyone 
against whom an insolvency application has been presented by a creditor, 
and the person applj’ing for compensation need not in truth be a debtor 
at all ( 5 ). 

236, Reference of insolvency petition to arbitration.—The 
provisions of the Second Schedule to the Code of Civil Procedure, 190S, 
relating to arbitration, do not apply to proceedings in insolvency. The 
Insolvency Court, therefore, has no power under clause 1 of that Schedule 
to make an order of reference empowering the arbitrators to decide 
whether the debtor should be adjudicated an insolvent on a petition 
presented by him, even if both the debtor and the creditor join in the 
application for the reference (f). 


(a) Eamaawami Iyer v. Subramanian (*) Ladha Sinyh v. Bhag Singh (1015) 
Chettyar (1938) 2 M. L. J. 179, P. R. No. GO, p. 143, 20 I. C. 650. 
(’38) A. M. 207. 


Paras. 
235, 236 
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Prcsidency-toM-na Insolvency Act, sec. 10. 

Para. 237 237. Interim receiver (s. 16.)—The Court may, if it is shown 

to be necessary for the protection of the estate, at any time after the 
presentation of an insolvency petition and before an order of adjudication 
is made, appoint the Oiliciai Assignee to be interim receiver of the 
property of the debtor, or of any part thereof, and direct him to take 
immediate possession thereof or any part thereof; the Official Assignee 
has thereupon such of the powers conferrablo on a receiver appointed 
under the Code of Civil Procedure, IGOS, as may be prescribed by the 
Buies. 

Powers of interim, reuiver .—^The power to appoint an interim 
receiver is discretionary. It is to bo exercised for the preservation of 
the assets between the time of the presentation of the petition and the 
making of an order of adjudication. The High Court also has the power 
to appoint an interim receiver pending an appeal by the debtor from 
an Older refusing adjudication («). The Official Assignee may be 
appointed interim receiver. An interim receiver can only exercise such 
of the powers conferrable on a receiver under 0. 40, r. 1, of the Code of 
Civil Procedure, 1908, as the Court may direct. The debtor’s property* 
however, does not vest in an interim receiver in any case. It vests only 
in the Official Assignee on the adjudication of the debtor. 


(u) Abdul Razak v. Basiruddtn Ahmed I 
(1910) 14 C. W. N. 686, 6 I. a I 


05 [Prov. I. A., 1907J. 
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Provincial Insolvency Act, ss. 20,21, 22, 23. 


238. Interim receiver (s. 20).—^The Court when making an 
order admitting the petition may, and where the debtor is the petitioner 
ordinarily must, appoint an interim receiver of the property of the debtor 
or of any part thereof, and may direct him to take immediate possession 
thereof or of any part thereof, and the interim receiver will thereupon 
have such of the powers conferrable on a receiver appointed under the 
Code of Civil Procedure, 1908, as the Court may direct(o). If an interim 
receiver is not so appointed, the Court may make such appointment 
at any subsequent time before adjudication, and the provisions of sec. 20 
shall apply accordingly. The provisions of sec, 56 which relate to Receiv¬ 
ers appointed after an order of adjudication has been made apply, so 
far as may be, to interim receivers [sec. 56 (5)]. 


Powers of tnierim receiver .—An interim receiver may be appointed at 
the time of making an order admitting the petition or at any subsequent 
time before adjudication. The object of appointing an interim receiver 
is to preserve the assets for the benefit of the general body of creditors (u>). 
The interim receiver will have such of the powers conferrable on a receiver 
under 0. 40, r. 1, of the Code of Civil Procedure, 1908, as the Court 
may direct. Thus an interim receiver is not entitled to have an execution 
sale set aside under the provisions of O. 21, r. 89, by making tho deposit 
required by that rule, unless the Insolvency Court has conferred upon 
him all the powers of an owner under 0. 40, r. 1 of the Code (z). An 
interim receiver can with tho previous sanction of the Court institute 
suits even against third parties for recovery of property belonging to the 
debtor in respect of whom tho insolvency petition is pending. The 
Act does not prevent the insolvency Court from according such sanction 
to an interim receiver (y). Whatever may be the powers conferred upon 
an interim receiver, the property of the debtor does not vest in him os it 
does in a Receiver appointed after adjudication under sec. 66 of the Act. 
This appointment has not the same effect as the effect of an appointment 


(v) Palit Paban Dav> v. Haritadhan 


(to) 

p. 292, 30 1. d 82. 

(*) O^icial Receivtr, Tanjore v. .^ant'am 
A%yar (1920) 50 Mad. L. J. 239, 
03 I. C. 271, (’26) A. JI. 357; foo 
also Suhramania Aiyar v. OjjlctoZ 
Rtetiver (1026) 50 ^lad. L. J. 065, 
03 I. C. 877, (’26) A. M. 432; 
Ankayya v. OJf. Rtctxver {1937} 


171 I. C. 220, (’37) A. M. 589; 
LcKhhi V. Badri Parehad (1935) 15C 

I, C. 278, (’34) A. L. 1006 ; 
Jokhiramv. Chottimal {1030} 9 Pat. 
945, 130 I. C, 38, (’31) A. P. 70; 
Official Rtceictr y, Suryanarayana 
(1046) A. M. 202, (1946) 1 il. h. J. 

J. (1946) Mod. 727. 

(y) Sunderamrao v. Vtnkatachalamiah 
(’39) A. M. 438, 189 I. C. 335; 
nUo Jayanlilal Keihacdal v. Kantilal 
Jetkingbhai (’55) A. B. 170. 


Para. 238 
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of an official receiver after adjudication. It is only after adjudication 
that an insolvent can be said to bo divested of his property. It is only 
then and not otherwise that the property ■would vest in the Offici-al 
Receiver but before adjudication the debtor continues to be the legal 
owner of the property. Attachment of the insolvent’s property by his 
creditors cannot therefore be invalid on account of the appointment of the 
interim receiver before attachment (y). On the insolvency of a member 
of a joint undivided Hindu family, the joint family property does not 
vest in the Court or the receiver, whatever power the receiver may 
exercise by virtue of the provisions of sec. 28A of the Act and sec. 52 of 
the Presidency-towns Insolvency Act to have the joint family properties 
sold to meet the debt binding on the family. Such being the position 
after adjudication of insolvency the interim receiver'appointed before 
adjudication cannot be given possession of the joint family property ( 2 ). 
The Appellate Court also has the power to appoint an interim receiver 
pending an appeal by the debtor from an order refusing adjudication ( 0 ). 


The Court has a discretion on a creditor’s petition to appoint an 
interim receiver (b). In exercising its discretion the Court will have regard 
to the necessity of protecting the estate on a creditor’s application for 
adjudication unless the Court is satisfied that the applicant for appoint¬ 
ment has a fair chance of success, no receiver should be appointed at his 
instance (c). Where the debtor is the petitioner, the Court “ ordinarily 
shall ” appoint an interim receiver. The word “ ordinarily" shows 
that it is not bound to do so in every case. At the same time the word 
“ shall ” indicates that unless the appointment is clearly unnecessary, 
the Court is to make it. 


In England an interim receiver may be appointed at any time after 
the presentation of the petition and before the making of a receiving 
order (d). Rurther, in England what is called a receiving order precedes 
an order of adjudication A receiving order m England is made under 
circumstances in which an order of adjudication woul^ be made m 
India (e). It is stated in some of the text books that an order appointing 
an interim receiver in India stands on the same footing as a receiving 
order in England, but this is not correct. Decisions bearing on the word 


(y) See supra. _ . 

(s) Dharamnath Prasad v. Surji Dtn 
1. L. R. 33 Pat. 185, (’34) A. P. 459. 

(a) Abdul Razal v. Sasiruddm Ahmed 

U a W. N. 580, 61. C. 95. 

(b) renilal v. Firchand (1932) 34 Bom. 
' L. R. 332, 139 I. C. 44, ('32) A. B. 

(e) Harlhhan Lai v. People's Bank oj 


Northen India Ltd., Lahore, !• 

14 Loh. 117, (’32) A.L. 643, 140 
I. C. 275. 

(d) B. A., 1914, s. g. , „ 

(«) As to where a receiving ordM may 
bo made ia England, see B. A., 
1914, 8. 5 (2) and b. 0 (2). As to 
the effect of a receiving order, see 
B. A., 1914, s. 7. 
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“ shall ” in seo. 8 of the Bankruptcy Act, 1883 [now Bankruptcy Act 
1914, sec. 6] which relate'to the makiig of a receiving order on 'a debtor's 
petition, have no bearing on the provisions of the Indian section as to 
the appointment of on interim receiver. ,. 

239. Interim orders against ’ debtor (s. '21)-—At the’ time of 
making an order admitting the petition or at any subsequent time before 
adjudication, the Court may, either of its own mbiion or on the application 
of any creditor, make one or more of tHe^following orders namely:— 

(1) order the debtor to give reasonable security for his appearance 
until toal orders are made upon the petition,- and direct that, in default 
of giving such security, he shall be detained in the civil prison; 

,(2) order the attachment by actual seizure of the whole or any part of 
the property in the possession or under the control of the debtor, other 
than such particulars (not being his books of account)^ as are exempt by 
the Code of Civil Procedure, 1908, or by any other enactment for the time 
being in force from liability to attachment and sale in execution of a 
decree; . ■/. .. .-j, »• 

(3) order a warrant to issue with or without bail for the arrest oi* 
the debtor, and direct either that he be detained in tiie civil prison until 
the disposal of the petition, or that he be released on such terms as to 
security as may be reasonable and necessary: 



made unless the Court is satisfied that the debtor, with intent to defeat 
or delay his crechtors or to avoid any process of; the Court,—, 

(i) has absconded or has deported from th’e/locai' liniits of the 
jurisdiction, of the Court, or is’about to abscond or to depart 
from such limits, or is remaining outade them, or 

(ii) has failed to disclose or has conc^led, destroyed,' transferred or 
removed from such limits,' or is about to conceal; destroy, 
transfer or remove from such limits, any documents likely to be 
of use to his creditors in the con^ of the hearing, or any “part 
of his property other than such particulars as aforesaid. 

When orders may be made .—The power given to the Court under this 
section to require the debtor to give security for bis appearance may be 
exercised by the Court even before deciding the question whether the 
debtor has committed the act of insolvency alleged by the petitioning 


Paras. 
238, 239 
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J*ara^. 
239, 240 


Creditor, thoiighrthe debtor-has denied that he has committed any such 
act (/). ’ NOiOrder)cau bo made under .sec. 21 o/fer,adjudication.. ,) 

Objed'is to secitk debtor's pre^ertij.—Vnder thissefetioh the Court may 
(1) order the debtor to give security f6r his appearance ■(^), (2) order the 
aUaqhmenttof his property by actual seizure, and (3) order,a warrant to 
^uefor,^ arrest., The Court may make any of these orders either of its, 
own,motion or on the applj(^tion of any creditor.' ,‘Ahy o'f these orders • 
may,jbe,made at any time-between the making of the order admitting 
the petition and the order of adjudication. The summary powers conferr¬ 
ed- on the -Court are intended to prevent the debtor fi-om making,away 
mth what is his property, documents and hooks of accounts which might 
be used ■ against him—property that he might run ,away with and take 
away out of the reach of the creditors (A). The object is to secure the 
debtor’s property for the beoedt of the general body of creditors in# the 
event of adjudication and-to secure the-attendance - of'the debtor'to 
obtain information /rom him as to his property. • To seize the property 
of the'iie'btor the'Court ’may appoint an interim receiver under sec. 20 
of thA'A'ct,'’ If a liecelver is eveutually appoint^/under sec.^SO, the 
Court will remove the interim receiver, Court must be satisfied 
before ordering . an attachment or arrest that the conditions mentioned 
in the' proviso to'the section are complied with (i). The Court has also 
juri^ction to 'issue such' proces^’ as prohibition' an'd injunction to 
prevent'aheiation of his property by the'debtor (j). 


240, Attachment of debtor’s property (s. 21).—In practice orders 
for the'attachment "of the debtor’s property are 'more' frequent than 
the other orders' mentioned in this’section.’ Property exempted from 
attachment under'secJ'60 of the Code' of Civil Procedure, 1903, cannot be 
attached .by the Insolvency Court. None of this property vests in the 
■’ n, ‘...‘■.v-.-• .■*» -‘ 'It. ’■ ■••i OffAsto 

' . '■ sVin 

■ - , ' nptcd 

from, attachment under sec. 60. of the Code, may bejattached by the 
Insolvency Court. If property is attached under this section as the 
debtor’s property, and it is claimed by a third party, the claim should 


(/)’ 'Darrah'v.'Fazat Ahmed C-^) ’A. L'. 

. 360,.93 I. C. 003. . • /.■ 

(s • ■ •. -- 


• 1908. . . ' 

’’Al' 3/tnnaZinf Daesi v. Hanhar (1933) | 
- 'BOJCal. 1333, J42 I. C. 72, (33) I 


(i) 


(j) 


Amarsinffh jV. Imperial Bank ( -9) 
A. L.'SOS; Met. Jaeodabai r. 

Shri Kiahan Badhaliskn I. I" 
1941 Naff. 696, (’39) A. X. 10, 1<9 
I, C.-043. . 

S. A. Santiago v. Ktng Emperor 
(1936) -166 I. C. 303, (’36) A. N- 
237 I. L.'B. 1937 Nog. 185. 



INTERIM PROCEEDINOS—PROV. I. A. 


227 

bo treated as one madO' under 0. 21,' r. 68, of the Code, and the Court Paras, 
is bound to investigate it. It is open to tho claimant to wait until a 240, 241* 
Receiver is appointed and has taken some action in respect of the pro^rty, 
and then-appeal under sec. 68 of the'Act, but ho is not bound to do so. 

An .attachment [Under sec.‘-21 .is analogous to an attachment .before 
judgment and tho provisions of the Code of CSvil Procedure, 1908,.apply 
to such attachment by virtue of tho provisions of sec. 5 of tho Act (/;)• 

241. Duties of debtor (s. 22).—Tho debtor must on the making 
of an order admitting tho petition produce all books of account, and must 
at any time thereafter give such inventories of his property and such 
lists of his creditors and debtors and of his debts due to and from them 
respectively, submit to such examination in respect of his property or his 
creditors, attend at such times before tho Court or Receiver, execute such 
instruments, and generally do oil such acts and things in relation to his 
property aa may be required by the Court or Receiver, or as may be 
prescribed. ■ It has been held by tho .Calcutta High Court that the 
provision as regards the production'of account books in the first part of 
sec. 22 does not apply to a case T^here an order has been made on a 
creditor’s petition. Although owing to the bad drafting of the section 
the first part of the section may seem to apply to both classes of orders, 
it was never intended to be applicable to the case of the order made on a 
creditor’s petition. , The second part of the section applies'to both classes 
of cases and to all stages of the proceedings that follow the order admit¬ 
ting the petition, leaving it to the Court or tho receiver to make the re¬ 
quisition at the appropriate stage (1). The statements in.the petition by 
themselves if merely repeated formally in evidence are not sufficient 
prima facie grounds for believing such statements. It is the duty of the 
Court to be satisfied prima facie and alter following the necessary proced¬ 
ure and making the neceasaiy investigation to come to a conclusion that 
the statements made by the debtor are true (m). 

^ yExercise of poicera■-under sec. 22. — ^The power given to.the Court 
under this section to require the debtor to give an iiiventory'of his pro¬ 
perty, ,and a list of his creditors and 'debtoia may be exercised by the 
Court even before deciding the question whethm: the debtor has committed 
any act of insolvency, though the debtor has denied that he has committed' 
anysuch act (n). • •, j) /> . r. v V ; < ‘ i- 

{k) Hoihmat Bibi v. Bhagwan Dcu i *'(1934) 61 Cal. 637, 38 C. W.^.'642 * 

(1914) 36 All. 65, 24 I. C. 762; . 149 I. C, 352. (*34) A. C. 409. 

• 'Naehimuthu v.- EamaJeal (’33) (m) Oantah Lai SarawgivlSanehi'Barrv 
,,A. M. 476 'Pa5on Daw nl, L. B. 12 Pat. 107, (’33) A. P. 43, 

V. Uariaadhan Nandi (1938) 1 Cftl. - -141 I. 0 . 223. * . 

.246, 66 0. L. J. 61,'176 I. C. 437, (n)‘ Darrah v. Fazal Ahmed'r26) A.^L., 

(’38) A. C. 182. ' ' , 360. 93 1. C. 903; 

(1) ' Akhoy. Chand v. King. Emperor'’ ' ' ■ • . 
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Penalty for failure to perform duties. — A. debtor who wilfully fails to 
perform tie duties imposed on him by sec. 22 is liable to be punished under 
sec. 69 of the Act, The debtor is however not liable imder sec. 22 on 
a creditor’s petition at least until he has notice of the same (nn). 

242. Release of debtor between admission of' petition' and 
adjudication {s, 23).—At the time of making an order admitting the 
petition or at any subsequent time before adjudication,' the Court may, if 
the debtor is imder arrest or imprisonment in execution of the decree of 
any Court for the payment of money, order his release on such terms as 
to security as may be reasonable and necessary. The Court may at any 
time order any person who has been-released.under this section to he 
re-arrested and re-committed to the custody from which he was released. 
At the time of making any order under this section, the Court i< must 
record in writing its reasons therefor. ' 

Debtor must be under arrest or imprisonment, —Under the Provincial 
Insolvency Act, 1907, the debtor got automatic protection from arrest 
upon his adjudication (o). • The result was that a dishonest debtor who 
did not'waat to pay his debts had only to apply for his adjudication, for 
if in jail he got his release forthwith under the Act, and he was practically 
protected from being sent to jail again. To remedy this defect the auto* 
matic protection which he got under the Act of 1D07 was abolished by the 
Act of 1920. At the same time provision was made for the protection o 
honest debtors during insolvency proceedings by enacting a new sectioni 
being sec. 31. Under that section the debtor may apply for’protection 
from arrest and imprisonment after an order of adjudication has been 
made. , The section now under consideration provides for release from 
arrest and imprisonment after the admission of the insolvency petition 
and before the making of an order of adjudication. Two conditions mus 
be fulfilled before this section can apply, namely:— 

(1) the debtor must be under arrest or imprisonment; and 
- (2) he must be under arrest or imprisonment in execution of 
the decree of a Court for the payment of money. 

. The section provides for the rel^e of a debtor Who is actually under 
arrest or imprisonment. A debtor is not entitled to protection und^ 
this section before he is arrested. The Court has no power under t 
section to make a protection order i» anticipation of his air^t pendmg 
the hearing and final disposal of his petition for adjudication (p). 

Inherent power to grant ad inUrim protection:—Jn Abdul Razak v. 


isiruddin Ahmea (gj, a ^ 

. O . O—-I-.... dart (1924) 47 Mad. L. J- 


S. A. Sam<,gol.Emp,r„ (w?™). | , 893.' 

> (io.i.) 14 -i-W.N. 886 , 6 I, 
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for, adjudication was dismissed, and the debtor appealed. Pending the Para. 242 
appeal one of the creditors applied for a warrant of arrest against the 
debtor. The debtor applied to the appellate Court for an ad interim 
protection order. The Court held that it had inherent power to make 
the order under sec. 161 of-the Code of Civil Procedure, 1908, read with 
sec. 147 of the Provincial Insolvency Act, 1907 (now sec. 5), and it made 
an order protecting the debtor from arrest during the pendency of the 
appeal. This decision was followed by the Madras High Court in a case 
under the Provincial Insolvency Act, 1920. In that case a debtor filed 
his insolvency petition and applied for an ad interim protection order 
before adjudication. The District Court rejected the application. The 
High Court held that the District Judge had inherent power to grant the 
application (r). The attention of the Court does not seem to have been 
drawn to the present section. In another Madras case also under the Act 
of 1920 the High,Court refused to grant an ad interim protection order 
before adjudication on the ground that there was no provision in the 
Act for making such an order (s). The question whether the Court 
had inherent jurisdiction was not raised. In a Calcutta case under 
the Act of 1920, the District Court refused to grant ad interim protection 
to the debtor. On an application for revision under sec. 116 of the Code 
of Civil Procedure, 1903, the High Court refused to interfere on the 
grpund.that the case was not within the scope of that section. The 
question whether the Court had inherent power to grant ad interim 
protection was left open (f). It is submitted that the Insolvency Court 
has no inherent power to make an ad interim protection order in antici¬ 
pation of the debtor’s arrest pending the hearing of the petition. The 
Act -provides specifically for two cases for the protection of the debtor, 
being those contained in sec. 23 and sec. 31. No doubt, xinder sec. 6 
of the Provincial Insolvency Act, the Hisolvency Court has the same 
powers as a Court exercising original civil jurisdiction, hut this does not 
import into the Act the provisions of sec. 161 of the Code of Civil Proce¬ 
dure, 1908, for sec.' 6 expressly provides that those powers ore to bo 
exercised “suhjeri to the provialons of this Act” and “the provisions of 
the Act” relating to protection orders ore contained in sec. 31. The 
Provincial Insolvency Act, it is submitted, is a complete code on tho 
subject, and tho Court has no power to make an ad tnferirB‘protection 
order outside tho provisions of the Act («). 

(r) Uallagalti Qoundan v. Ramana (i) Jtwraj Kharevalla v. Lalbhai KoU 

Ooundan (10i4) 47 Mad. L. J. 783, (192G) 30 C. W, N. 

85 i; a 677, (’25) A. M. 170. 834. 96 I. C. 131, (’26) A. C. 1011. 

(«) Sinivuvami Chtttiar v. Aliji Qoun- (u) QhvJam Sarvar v. Guru Piara 
. ' .don (1024) 47 Mad. L. J. 630, 80 (*34) A. L. 113, 148 I. C. 975. 

1. C. 938, (’24) A. M. 893.-' 
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• Paras. 
242, 243 


The, decree must be. a money-decree passed by a (!7o«ri.'—^Tlie Insolvency 
Court has no power under sec. 23 to release a debtor from arrest unless 
he has been arrested in execution of a" decree 'of a Court for payment of 
money. Accordingly a debtor arrested under the orders of the Manager, 
Encumbered lEstates, under the provisions' of sec.’ 10 of the Sind 
Encumbered Estates Act read with sec. 167 of the' Bombay' Land 
Revenue Code, for aiTrears of rent, cannot be released from arrest imder 
this section, the order of the Manager not bemg a decree of a Co^ for 
the payment of money (t>). ’' 

. “Arrest or imprisonment” does not include arrest in execution of 
a Criminal Court; process or detention under a sentence of imprisonment 
passed by a Criminal Court. Arrest or imprisonment niust mean arrest 
br imprisonment in pursuance of an order of a Civil Court passed in 
execution of a decree of such a court (tr). 


Power to release debtor from arrest, is discretionary. —The Court has 
a discretion under sec. 23 to release a debtor from arrest or imprisonment. 
It is not bound to do so, not even if security is offered as a 'condition for 
the release. But whether an order for release is made or not, the Court 
is required to record its reasons for the order far). ’ 


•Arrest in execution of another decree. —It would seem that a' debtor, 
who is released from arrest or imprisonment in execution of a decree 
for the payment of money, may be arrested ogoin in execution of another 
such decree. The release does not operote as a general protection orfer 
in respect of all decrees. 

243. Insolvencies pending under Provincial Insolvency Act, 1907. 
.Under see. 16 of the Provincial Insolvency, Act, 1907, the debtor 
.was entitled to protection from arrest and imprisonment on the making 
of on order of adjudicotiem. The immunity from arrest so conferred 
upon on insolvent was a privilege, and it has not been abrogated by the 
subsequent enactment of the Provincial Insolvency Act, 1920. - -A debtor, 
therefore, who has been adjudged insolvent under the Act of 1907 and 
.who has not obtained his discharge, is not liable to bo arrested in execu¬ 
tion of a decree passed against him after the Act of 1920 came into force. 
He can only be arrested under an order of an insolvency Court in cases 

where ho is lioblo to be arrested under the Act of 1907 (y)^__ 

(1024) 3 Pat. 54J, 83 J. C. B3l, 


(c) ahanshrtmdas v. Manaffrr, Sneum- 
. btrfd Erlaltf (’27) A. 8. 123. 09 
I. C. 930. . _ 

(«') Cfiornn v. Afigurt IH 

1.1.-R. 1033 All. 406 (’38) A. A. 
253. 175 1.0.235. 

(r) Sand Lai v. Sath 3tttU Srinimt 


(•24) As P. 550. 

(y) Solauappa V. 

(1026) 50 Mad. L. J. 23.. 03 I. O. 
3, (*26) A. 31. 510 J liadJity Shujjf 
V. 'flaLim Saiytd (’23) A. O. 36« 

721, c. on. 
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" ^LECTOM*Vl/V-'^ ' ■ ■ uj‘ 

•v ..i.' . , : J...' . - jr-- i. 4' 

part I. , , 

EFFECT OF ORDER OF ADJDDICATibN. 

1. Vesting of property iri Official Assignee Or Receiver. 

244. Official Assignee as guardian of public morality;— On’the\P^ra. 244 
making of an order of adjudication tho proceedings in insolvency'assume' 
a new phase. Until adjudication the proceedings are between the' 
debtor and tho petitioning creditor. The Court is not called upon in'’’ 
those proceedings to decide questions other than thosd 'arising'between'- 
the debtor and the petitioning creditor- On the making of an order 
of adjudication'the State comes on the scene as represented by the‘ 

Official Assignee. Thenceforth all proceedings come under the cdritrol of 
{he Insolvency Court. The Official Assignee is the guardian not only| 
if the interest of the particular creditors of a particular debtor, but also df 
public morality and the interest which every member of the public has 
in the observance of commercial morality. This guardianship the Official 
Assignee exercises under the control of the Court arid of the Govern* 
ment (a). In J?e A'Debtor (h), a debtor, after a receiving order had been 
made against him, applied for an order staying advertisements and all pro*' 

Ceedings under the receiving order (c). The application was made with the 
consent of the petitioning creditor and'the majority of the other creditors.' 

The Registrar made the order hut the order set aside on appeal. Iri^ 
the course of the judgment; Collins, L. J.; said: ** Now, 'is it right that a 
gentleman with these antecedents—ah undischarged bankrupt againfet 
whom fourteen or fift^u petitions have been filed within the'last two 
years—should on the basis of his creffit be allowed to'r^e this money ? 

1 have it on his own affidavit that the ohject'of this'stay is’to enable! him ' 
to cany through this great adventiire' which he says cannot be carried 
through without his assistance’; and that, if he carries it ‘through; he will 
be put in' a position not only of being'able to'pay’his 'creditors, but 'of 
having a large surplus. Butthewboleofthat'fabriowillfalltothe ^oun'd 
if’onlythe public know the true facts about him;'’'Thra "'why shbiid 
tbo'se'persons'to •whoin'is'intrusted by law the guardianship,- not only-o^ '' 

•4be interests bf the* particular "creditors'of the particular’debtoiv but of 

(а) Re.Meghraj Gangabus (1910) .36 (c). Bee Bankroptev Act, 1914, a. 113; 

' Bom. 47,48, 7 I. a'448. ' •; ' ' ' I.* A., a. 94. - ^ ‘ 

(б) . (1901) ?4 L,,T. ,666. VI-'. .< ... ;« O'L '1 i* ‘.v 
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Para. 244 public morality and tho interests that every member of the public has in 
the observance of commercial morality, stand by and allow the debtor 
to go on trading ? Why should the public'! by their officer, tho Official 
Receiver, stand by and assist in what I must say appears to me, with the 
greatest possible deference to tho learned Registrar, a public scandal 
being continued under tho apparent sanction of tho officer of the Govern¬ 
ment ? Now, then, what is the scheme of the bankruptcy Act, 1883 ? 
It is quite obvious that in tho Act now in, existence, whatever it may 
have been in earlier times, tho cardinal point is that all these proceedings, 
.r. 'a from the begiming to tbe end, shall be kept under tho eye of the Govern¬ 
ment—under the eye of tho public authority. There are provisions that 
everything is done under the sanction of tho Board of Trade. Provisions 
are introduced into the Act to give them complete knowledge of every 
important step in the proceedings, with the right of intervening in the 
public interest. It has been laid down over and over again in cases—I 
do not care whether on this point or tho particular point or stage at which 
the. question arises in these proceedings—that there is another and a 
larger interest to be safeguarded in bankruptcy proceedings than the 
interest of the,particular creditors in each particular case. And even 
where the scheme suggest^ or the method which they are invited to 
adopt might lead to the payment in full of the creditors, and they are 
all prepared to assent to it, still there is another and higher interest 
at stake—the interest of tho public—of which the Official Receiver 
under the control of the Board of Trade is tbe guardian.” . In another 
case where the application was for the rescission of a receiving order, 
LordjEsher, M. B., saidAlthough the-,consent of all the creditors 
has been obtained, the CouH .will still consider whether what they have 
agreed to is for the benefit.of the creditors as a whole. The Court has 
gone still, further, and I think rightly so, and has said that imder the 
present Bankruptcy Act it will consider not only whether what is proposed 
is.for^the benefit ^of.tho^ creators,.but also whether it is conducive ot 
detrimentaljto commercial,morality .and to^the interests,of the public 
at large ; and they will take into consideration the position of the bank¬ 
rupt with regard-to his creditors, and^see.whether what is proposed will 
* ’ - I i-i... . » must come into existence immediately- 

• . ’(d). In a third case where the applies- 

■ vn adjudication order. Cave, J., said: 

■ _ this Court for that matter) is not at 

hberty to Wiul an .adjudication ^upon any grounds that may. commend 
themselves for the time' being to .his judgment, and the Court under 
this- present Act is bou nd to have regard not oiJy to the wishes of the 

(d) Re Bestetr (1889) 22 Q. B. D. 632, 639 ; Re Flatau (1893) 2 Q. B. 219, 223. 
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creditors and not only to the wishes of the debtor but also to the interests 
of society and the requirements of commercial morality ” (e). These 
principles apply equally in India. 

245. Vesting of property In Official Assignee under the Presidency- 
towns Insolvency Act (s. 17).—•'When an order of adju^cation 
is made the property of the insolvent wherever situate vests in the Official 
Assignee and becomes divisible among his creditors. The property 
of the insolvent includes all suhaisting interest, barring a mere apes 
successionis. Thus a share allotted to a Hindu widow on partition among 
her sons, in lieu of maintenance, which reverts to the sons on the widow’s 
death, is capable of vesting in the Official Receiver upon the son’s insol* 
vency (/). The property of the insolvent which vests in the Official 
Assignee may be movable or immovable. It may be situate in India, 
or in the British Empire outside India, or in a foreign country. The vesting 
of the properties of the debtor in the Official Assignee is not affected by a 
prior attachment provided the attachment has not resulted in a sale ; 
for upon adjudication the attachment falls to the ground {g). "Where 
transfer of property by an insolvent is avoided under sec. 55 the property 
vests in the Official Assignee imder sec. 17 (h). A pension payable by the 
Government is not property of the insolvent within the meaning of 
sec. 17 which vests in the Official Assignee (t). The insolvency commences 
on the commission of the act of insolvency and at that date the property 
of the insolvent vests in the Official AsMgnee (j). 


Property in India .—^The order of adjudication operates as a statutory 
transfer to the Official Assignee of all the property of the insolvent 
in India whether movable or immovable {k). The operation of the section 
is automatic and if the insolvent has an interest in certain properties at the 
date of the adjudication that interest vests in the Official Assignee by 
operation of law (Z). 


(e) Re Oyll (1889) 59 L. T. 778. 779. 
(/) Hira Lai v. Shankar Lot (1938) 
2 Cal. 250. 42 0. W. 2?. 095, 180 
I. C. 683, (’39) A. C. 116. 

(ff) A/ontclo Chettiar v. Official Atiig- 
nee (1944) 1 31. L. J. 116, (’44} 
A. M. 333. 

(ft) In rt Thakurhhai Maganlal I. L. E. 
1042, 2 Col. 222. 46 C.W.N. 610, 
(’43) A.C. 140, 206 I. C. 258. 

(») /n re Iguatina Rohdirick I. L. R. 
1939, 2 Cal. 434, (’40) A. C. 192, 
43 C. W. N. 1194. 187 I. C. 699. 
U) Byramji Ramanji Talati v. Official 
Aaaignee of Romhatj 1. L. R, 
60 Bom. 444 (’36) A. B. 130. 35 
Bom L. R. 71, 161 I. C. 736. 


(i) Official Aaaignee, Bombay v. Regia- 
trar. Small Cause Court, Amritsar 
(1910) 37 I. A. 88, 37 Cal. 418. 6 
1. C. 273 [property aituato in the 
Ponjab held to vest in the OfUcIal 
Assignee of Bombay} ; Re Oaneah- 
daa Panalal (1908) 32 Bom. 198 
[ditto}. Re Jeteandaa Jhaiear 
, (1913) 40 Cal. 78. 18 I. C. 908 

(property situate in Delhi held 
to vest in the Official jVssigneo of 
Bengal}; Abu Oboido v. Jamil 
Hasan (1948) A. A. 49. 

(I) Hira Lai v. Shanlar Lai I. L. R. 
1938,2 Cal. 250 (’39) A. C. 116, 
42 C. W. N. 695, 180 I. C. 683. 


Paras. 
244, 245 
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Movables outsidl inrfttfAiTho'Mdva'blo proj^rty of tie banknfpt 
vherever eituato, passes'ttr-tho'^OffltiAl^Afisigne©. The reason is'that 
movable property is governed by tho law'of the country which governs 
the person of the owner (m). Movable property in a foreign state belong¬ 
ing to the insolvent wonljl ordhJarily ve^t in,the receiver in insolvency 
and the latter can take steps to receive it through the insolvent or other¬ 
wise so as to make it available and distributable among his creditors. 
It may be that in some cases he may not succ^.in doing so but.the 
liability of the property being distributed among creditors does remain 
according to the law of India (n). It is different, as to immovable pro¬ 
perty for the title.to such property-is governed by the l&r loci rei sitae, that 
is the law of the country in which tho property is situated, .^^.Title to such 
property can only be acquired if the property is convey^ r owner 
m the manner required by' tho law of the country where it is situated^ 
Although the adjudication will be effective as to movable property situate 
in a foreign country, it will not bo allowed to interfere with any.prp(;es3 
at the instance of a creditor already po’ndingj .evep though j8uc^,prQceM 
is incomplete, provided that at that date, tljo insolvent’s,freedom of 
disposal is so affected by the process that he cannot assi^^the subject- 
matter of the process to the Official Assignee or.JReceiyer ^o). It has 
accordingly been held that movable property belonging to the insolvent 
and attached in India does not vest in the Receiver where the debtor 
has been adjudged insolvent by the District Court of Secunderabad, which 
is a foreign Court, since under sec. 64 of the Code of Civil Procedure, 
1908, any private transfer of the property attached is made void against 
claims under the attachment (p). 


Immovable property outside India .—Immovable property outside 
India may be either in the British Empire outside India or it may be in a 
foreign country. Under the Indian Insolvency Act, 1848, the property 
of the insolvent, wherever situate, vested in the Official Assignee. That 
Act was an Imperial Act and it operated throughout the British Empire. 
The result was that a vesting order'made under that Act operated ^ 
a statutory transfer of immovable property of the insolvent situated 


<m) Cockerell v. Dickens (1840) 2 M. I. 
A. 853, 386, 18 E. B. 334, 346; 
Re Anderson (1911) 1 K. B. 896 ; 
Yokohama Specie Bank y. S. 
Curlender <b Co. (1926) 43. Cri. 
L. J. 436, 96 I. C. 459, (’S6) A. C. 
898 : Re Naoroji Soraij* S'alah 
(1909) 33 Boro. 462, 467, 3; I. C. 
987. 

(n) Hancher Sha Ardeshir v. Jamail 


Ibrah.m I. L. K. 60 Bm. 706 (W 
A. B. 167, 38 Bom. I-. B. 168, 162 
1. C. ,310. . I ■ . . ' 

(o) Anantapadmanabhasicami J* 

dot Receiver dSecunderab^pSff) 

60 I. A. 16^' 56 Mad. 405, 142 
I. C. 552, (’33) A. PC. 134. 

(p) (1933) 60 I. A. 167. 173 , fupra; 
Galbraith v. Grimshato (1910) A, C. 
508. 
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anyTvhere in the British Empire (j),’bnt it did not operate as a statutory Para.*^ 245 
transfer of immovable property in a foreign country. Even in the case 
of immovable property in the British Empire outside India the property 
vested in the Official Assignee subject to any requirements prescribed 
by the locsal law as to the conditions nec^sary to effect a transfer of 
immovable property situate in the locality (r). Thus if registration was 
necessary to pass the title the Official Assignee could get no title without 
registration (s). 

The Bresidency-towns Insolvent? Act is an Act of the Indian Legis- 
Jature, and though under it the property of the insolvent wherever aiiuaie 
vests in the Official Assignee, an order.of adjudication made under that 
Act can operate as a statutory transfer only of property situated m 
India. The Act “ operates wherever, but not elsewhere, that Legislature 
could ^ve the law ” (t) ; therefore, an order of adjudication imder that 
Act cannot operate as a statutory transfer of immovable property outside 
India («), not even of immovable property situated in the British Empire 
outside India. As, however, all property outside India vests in the 
Official Assignee by virtue of the order of adjudication, the Courts of this 
country will treat the property of the insolvent situated outside India, 
whether situated in the British Empire or in a foreign country, as the 
property, not of the insolvent, but of the Official Assignee, and they can 
compel the insolvent to transfer such property to the Official Assignee in 
the manner required by the law of the place where the property is situated. 

.The insolvent is hoimd, under sec,.33 (2) (d) of the Presidenoy.towns 
.Insolvency Act, to execute such transfers as he may be required by the 
.Court to do, and if he fails to do so he may be punished for contempt of 
Court under sec, 33 (4). As to property situated in the British Empire 
outside India, a Court exercising jurisdiction under the Presidency-towns 
Insolvency Act may make an order seeking aid, •with a request to any 
Bankruptcy Court in any country in the British Empire to act in its aid, 
and the Court to which the request is made will thereupon act in aid of the 
requesting Court and take action on the application of the Official Assignee 
to enable him to realise the insolvent’s property in that country. See 
paras. 80 and 81 above. . . 


< 9 ) 


(«■) 

(») 

(0 


Ee Naoroji Sorahji Talaii (1909) 353, 387, 18 E. B. 334. 

33 Bom. 462, 3 I. C. 987 (property (m) In re Surntmtiil Surana (’32) 
... .... r,, - . A.ai24,35C.'W.N.606; ISer.C. 

441; Anant PadmanabAa Stcami v. 
OjBieM Eeeeiver ef Secunderabad 
f 6ei.A.612,167.37C. W.N.353I. 
■ • I L., R. 66 Mad. 403, (’33) A. PC. 134, 

665, at p. 666. !.' il42I. C. 622, 35 JJom. L. R. 747. 

CoekreU v. Dickens (1840) 3 M. I. A. I . 
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The question whether the Ihsolrency Court in India could under the 
Presidency-towns Insolv^cy Act restrain by injunction, an unsecured 
creditor domiciled in a Foreign State, but carrying,on business in India, 
from proceeding with a suit in a Foreign State instituted before the order 
of adjudication in respect of a debt arising oufc‘of transactions in India, 
was considered in a Calcutta case (v), upon an application by the debtor 
firm whose scheme of composition was approved by the Court. The 
creditor suing in the Foreign State where the insolvents had some im¬ 
movable properties did not prove in the insolvency, and the insolvents 
did not execute any transfers of their properties in the Foreign State 
nor was any evidence produced as to the nature of the law in the Foreign 
State. Rankin, C. J., in dealing with the question remarked: “ I 
think that the Judge if asked to restrain a resident in a Foreign State 
from continuing a suit brought before the adjudication against insolvents 
who were at that time resident in the Foreign State, might very reasonably 
insist before exercising a somewhat delicate jurisdiction to interfere 
with the national of another power, upon definite evidence of the law of the 
Foreign State. In such a case, I do not think it unreasonable for him to 
refuse an injunction when he finds not oply that there is no evidence 
before him as in the Foreign law, but also that the insolvents have never 
in fact executed any such transfer in favour of the Official Assignee 
or the trustees of the composition”. It cannot be disputed that the 
Insolvency Court has the power to issue on injunction but it will not 
exercise it unless circumstances justify the exercise of the discretion, 
and the law of the Foreign State is not opposed to it, while it is held that 
the law of India does not govern immovable property in foreign states 
and that an adjudication order made here can only have such effect 
upon the property as the law of the Foreign State chooses to give it. 
nevertheless, as between the insolvent and his creditors the property 
prima facie is available to the creditors unless the law of the Foreign 
State interferes with the operation of the law of India (e)- 

^^Ticro property has onco vested in the Official Assignee by virtue of 
the operation of sec. 17 it does not automatically revest in tho insolvent 
without some slip in that oven on tho part of the Official Assignee. Jlero 
expression of opinion by him that the property is of no value or that ho does 
not propose to doan^'thingin the way of attempting to make that property 
available to the creditors of tho insolvent ond accordingly ho is abandon¬ 
ing tho property, is not sufficient. Such property does not without anj 
action on tho part of the Official Assignee become revested in tho in-solrent 

If) I (’32) A. C. 310. 

(•33) C. W. 007, 137 I. C. 203,1 



EFFECT OF ORDER OF ’ADJITDICATIOIT. 


237 


during the currency'of his insolvency or after his discharge. A sale by 
the insolvent of' such property even after his discharge, without the 
permission of the Official Assignee is not valid and does not pass a good 
title to the purchaser (w). Where property of the insolvent has vested 
in the Official Assignee and possession thereof is also taken by him, the 
Official Assignee is liable to be assessed to Ihcome Tax in respect of the 
income profits and gains of such property (x). 


246. Successive insolvencies in different Courts.—^Where there 
are successive adjudications in insolvency by different Courts, aU the 
property of the insolvent vesta in the Official Assignee appointed by the 
Court in which the prior adjudication was made and he will not be divest¬ 
ed of it by the subsequent adjudication of the other Court, even if the 
later adjudication be based on acts of insolvency committed earlier in 
date than those upon which the prior adjudication was made. The 
priority of vesting does not depend on the state of the commission of the 
Acta of Bankruptcy on which the proceedings were started (y). 

. ; 247«' Special manager (s. 19.}—If in any case the Court, having 
regard to the nature of the debtor’s estate or business or to the interests of 
the creditors generally, is of opinion that a special manager of the estate or 
business ought to be appointed to assist the Official Assignee, the Court 
may appoint a manager thereof accordingly to act for such time as the 
Court may authoriae, and to have such powers of the Official Assignee as 
may be entrusted to him by the Official Assignee or as the Court may 
direct. The special manager must give security and furnish accounts 
in such manner as the Court may direct, and will receive such remunera¬ 
tion as the Court may determine. 

Special manager when appointed .—^The appointment of- a special 
manager is in the discretion of the Court. The appointment can only 
be made after the making of an order of adjudication. The object of the 
appointment is to assist the Official Assignee in the management of the 
estate or business of the insolvent. The insolvent is bound to attend 
on the special manager at such times and places as may be required by 
him (s). 


(u?) Tarot Dm Dhar v. Sanioah Kumar 
MuUuh 1. L. R., 1937, 2 Col. 386, 
41 C. W. N. 875. See also Viji- 
rangam v. Narayanappa (’4C) A. 
M. 371, 1946 1 M. L. J. 276. 

(z) Official Aaaiyntt of the Eatate of 
Jnanendra Kalh Pramanik In the 
matter of I. L. R. 1937, 2 Cal. 192, 


41 C,W,N. 683. 

(y) Offeial Aaaignee of Zladraa v. 
Official Aaaignee of Rangoon (1919) 

42 Had. 121, 49 1. C. 210; Malik 
Ramlal v. Off. Aaaignee, Calcutta 
(1933) 69 Cal. IIGI, 141 I. C. 863, 
('33J A. C. 115. 

(z) P.-t. I. A., 8. 33 (2). 
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Para. 248 


248. Vesting of property in Receiver under the Provincial Insolvency 
Act [s. 28 (2)].—On the making of an order - of. adjudication, 
the whole of the property of the insolvent in India (a) vests in the Court 
or in a Receiver who may be anointed by the Court at the time of the 
order of adjutUcation or at any time after .it. Legal consequence of 
adjudication in bankruptcy is not the ownership of the insolvent in all 
the properties owned and possessed by him at the date of the adjudication 
is divested fiom him and vests in the Official Receiver (6). Until 
a Receiver is appointed the Court has all the rights of, and may exercise 
all the powers conferred on, a Receiver imder the Provincial Insolvency 
Act (c). The vesting of the property is not suspended until the'actual 
appointment of a Receiver (d). If the insolvent acquires any property 
after the date of adjudication or any property devolves on him after 
that date, the property, if a Receiver is appointed, vests in him as from 
the date of acquisition or devolution, whatever the date of the Receiver's 
actual appointment may be (c). The Act makes no difference between 
property belonging to the insolvent where the order of adjudication is 
made and the after acquired property invested in cl. (4). AH the property 
of the insolvent vests in the Court or the Receiver as soon as the order 
for adjudication is made.- The property is taken away from him' and is 
vested in the Court so that after such vesting the insolvent ceases to be 
the owner of the property in law and dealings by him with respect thereto 
are void (f). 


The Local Government has power under sec. 57 of the provincial 
Insolvency Act to appoint such persons as it thinks fit (to be called 
“ Official Receivers ”) to be Receivers under the Act within such local 
limits as it may prescribe. Where any Official Receiver has been so 
appointed for the local limits of the jurisdiction of any Court having 
jurisdiction imder the Act, he will be the receiver for the purpose of 
©very order appointing a Receiver or an interim receiver made by any 


/al Seo Cockrell v. Dicken* (1840) 2 
^ M.I.A. 353, ISE. It. 334. 

(b) Ham Hattan v. Fasalb flaqj, L. B. 

1040 40 (’39) A. L. 348, 187 

I. C. 839. See also Chojidreiyya 
V Yerwa Ckinnappa Jleddi (’41) 
A. M. 753, 200 I. C. 492. 

(c) Hanqappa v. 

1937 ^^ag. 240 (’3.) A. J»-193. I*® 
I. C. 353 ; Jatoda Bat v. 
SKri Kiefian 1. !>• B. 1941 
690 (’39) A. K. 10,179^1. ^ 9»3. 

(d) Tejmat .Vowan v. JoltramSuraj- 
' nal A. T. 112. ICO I. C. I4fl. 
(«) Kala Cband Sanefjtt v. Jpjanneeh 


in 


Manran (1927) 54 I- A- If?? 
64 Cal. 595. JOl I. C. 442, (-') 
A. PC. 103; Halla Ham v. pam 
I^abha^ (1924) 6 Lah. I**j^-? 
80 I. C. 509, (’25) A.Ii. ISS; 
pah>nan^,li%hplChand I, L. It. 6 
All. 132 (’35) A. A. 675, 175 4. 

41: Arjun Dat v. J/areJi»a W*"* 
11938) ICO I. C- 586. (’36) A. 

434 s H. X. Wy. Hmplc^eee V- 
Hank V. SeaTer (1942) 201 I. C. 
312. ('42) A. P. 30’^ , . T T R 
Suddhu Lat V. Ham Saha^ l.^ B- 
8 Luck. 87 (’32) A. O. 211, 133 I- 
C. 803. 
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Buch Court, unless the,Court for,special r^ons otherwise directs. The 
property of the insolvent^ however, does not vest in the Official Receiver 
on the making of the order of adjudication; it vests in him only when 
he is appointed a Receiver of the insolvent’s property under sec. 66 (1). 

An attaching creditor of the insolvent's property has no priority 
over the Receiver in insolvency. The attaching creditor is relegated 
to the same position as the creditors-by'reason of the combined effect 
of sec. 28 (2) and sections 61 and 62 (gf). ^ 

The insolvent’s property does not vest in the Receiver free from the 
liabilities imposed upon it and the receiver is boimd by any covenant 
entered into by the insolvent involving a liability on his property {h). 

The question whether the property vested in the Official Receiver 
would depend upon the position at the date of the adjudication. Any 
. property, which has. once vested in the .receiver, does not revest in the 
insolvent by virtue of some act enacted subsequently e.p., U. P. Debt 
Redemption Act (t). 

2. Bar of suits and other proceedings .in certain cases. 

249. Leave to sue when necessary [P.-t, I.A., s. 17 ; Prov. I. A., 
s. 28 (2) & (6)],—Another effect of the order of adjudication is to 
bar the-institution of certain suits, and proceedings without the leave 
of the.Insolvency Court. The provisions of both the Acts aro in this 
respect identical, and they may be.dealt with together. They are 
contained in sec. 17 of the Presidency-towns Insolvency Act, and sec. 
28 (2) and (6) of the Provincial lasolvency Act and they are referred 
to in this part of the Lecture as ** this section”., 


This section provide that after an order of adjudication, except as 
provided by the Act {j), no creditor to whom the insolvent is indebted in 
respect of any debt provable in insolvency shaii, during the pendency of 
the insolvency proceedings, have any remedy against the property of the 
insolvent in respect of the debt or shall commence any suit or other legal 
procceffing except with the leave of the Court and on. such terms as the 
Court may impose ; provided that this’scction shall not affect the power of 


(?) 

(A) 

('•) 


r.-J/. K. M All. n, n2)A. 
A. 78.' 133 1. C. 541. 

It. Oouri Shanltirlal V. Jamuna 


Praiad I. L. It.' 1944 All. 6r>3, 
-(•44) A. A. C33. 2IS L C. 407. 
ti) * Tho rtf^roneo Is to provisioiw m to 
proof of‘<l<'ht3 ,and dutribution 
of 'rota amongat lly> 

* . creditors..' 


Paras. 
248, 249* 
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Pars. 249 any secured creditor to realise or otherwise deal with his security in the 
same manner as he would have been entitled to realise or deal with it if 
this section had not been passed. 


It is clear from this section that leave to sue is necessary where— 

(1) the suit is for a " debt” ; 

(2) the debt is ” provable in insolvency” ; and 

(3) the suit is commenced “ during the pendency of the insolvency 
proceedings”. 


After an order of adjudication is made, the property of the insolvent 
vests in the Official Assignee or Receiver, and it has to be administered in 
the manner prescribed by the insolvency law. The insolvency law 
prescribes the mode in which creditors have to prove their claims (k). 
They must therefore proceed to reahse their claims in the manner prescrib¬ 
ed by that law. This section, it will be observed, bars suits in respect 
only of debts provable in insolvency (1); debts not provable in insolvency 
are outside the scope of this section (»»). It has been held that a claim 
for marriage expenses, arrears of maintenance, lump sum on account of 
residence, clothing and future maintenance is a claim for debts provable 
in insolvency (n). As regards secured creditors, they ” stand outside the 
insolvency,” and their right to realise or otherwise deal with their security 
is unaffected by the presentation of an insolvency petition or by the mak¬ 
ing of an order of adjudication (o). The Madras High Court is of the view 
that sec. 28 (2) of the Provincial Insolvency Act is sufficiently wide to cover 
not only suits in respect of debts provable in insolvency but also all legal 
proceedings taken by a creditor relating to the insolvency, such as an 
application under sec. 4 praying for direction to the Receiver to sell 
certain property as belonging to the insolvent (p). ‘ 


The filing of a suit against a debtor prior to the adjudication although 
after the presentation of an Insolvency petition is not to be regarded 


(k) See P.-t. I.A., a. 48, and Scb. II, 
and Prov. I. A., ss- 33-49. 

(Z) As to what debts are provable in 
insolvency, see P.-t. I. A , s. 46, and 
Prov. I.A., 8. 34. 

(m) S%«ram v. Ham Chander 3Ial 
(1930) 52 All. 439. 126 I. C. 3S0, 
(’30) A. A. 104. 

(n) Banganuyaki v. Rajagopalaswaim 
(1940) 2 M. L. J. 239, 191 I. a 
670, (’40) A.M. 951. 

(o) Be Gordon (1871) b. R. 6 Ch. App. 
555. 657; MaluUa Aehu^ Ram^ 
ayya Garu v. Official Receiver, Eaet 
Go^vari, and Rajamundry I. L. B. 


58 Mad. 1033 (’35) A. M. 817, 158 
I. C. 460; Jiwan Das v. Sa>3'^ 
Prasad (’45) A. A. 299. 

{») Vasudeva v. Annopnmamma (103 ) 
60 M. L. J. 137, (’35) A. M SOO l 
Ramayya v. Official Receiver (19J51 
58 Mad. 1032, 158 I. C. 460. (35) 
A. M. 817 where it was held th** 
a Buit by a creditor against the 
debtor for specific performance o 
an agreement to execute a wo^* 
gage after presentation of the 
petition by the debtor is incom¬ 
petent. 
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Para. 250 mencement of any such suit”. The leave to sue may be granted ex 
parte (v). 

"Where notice of application for leave is granted only to the Official 
Assignee and the insolvent is neither made a party thereto or served with 
notice thereof, it cannot be said that he has no interest to safeguard or 
that the appearance of the Official Assignee is sufficient to enable the 
Court to deal with the considerations applicable to the insolvent personally 
as well as with the application against the Official Assignee. The leave 
granted against the Official Assignee cannot therefore be so construed as 
to authorise a suit against the insolvent. An insolvent cannot be sued 
in a Court of law in respect of a claim provable in insolvency except with 
the leave of the Court, The latter portion of sec. 17 relating to suits and 
proceedings is quite general, and having regard to the principle underlying 
that section there is no jurisdiction for drawing a distinction between 
suits relating to the property of the insolvent and suits against the person 
of the insolvent, provided of course the suits or proceedings relate to 
any claim provable in insolvency («>). 

Where an Insolvency Court states in a cognate proceeding that the 
creditors may file a separate suit if necessary to challenge a transfer, 
no fresh leave to sue is necessary {x). 


It is necessary at this stage to consider the provisions of sec. 18 (3) of 
the Presidency-towns Insolvency Act correspondmg to sec. 29 of the 
Provmcial Insolvency Act. Both these sections relate to stay of suits. 
They empower the Court in which a suit is pending against the insolvent, 
as distinguished from the Insolvency Court which made the order of 
adjudication, to stay the suit or to continue it on such terms as it may 
impose, on proof that an order of adjudication has been made against 
the insolvent {y). Xn a Bombay case fz), a suit was filed after adjudica¬ 
tion, but without the leave of the Insolvency Court. After a few days 
the plaintiff applied for leave to sue under this section and it was granted 
ex parte. The insolvent then apphed for a stay of the suit under sec. 18 (3) 
of the Presidency-towns Insolvency Act and stay was granted No 
point was made that the Court had no power to grant leave after the 
institution of the suit and that the order granting leave was made without 


ft.1 A K. li. M.M. C. T.CMtyaryr. I (y) Chandulal Laxminarayan 

' ' ^ _/lOOflV A n»ntr SM ,, m,Slnyr,rhnn^. PreTtlchand MOT- 


s' E. Munnee (1928) 6 Rang. 533. 
(•28) A. R. 326. ^ 


(y) iJhanautal ijaxmmaTayo.n 

V. Bhikamchand Premchand uUar- 
u-ndt I. L. R. 1936 Nag. 4l, (3t>) 
A. N. 117, 163 I. C. 127. 

(s) Mahomed Haji Jssacl v. AWut 
Bahinvan {1917) 41 Bom- 31-. 

33 I. C. 694. 
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Para. 250 the Court has no pou'or cither to stay it or to allow’ it to continue. The 
only comso open to the Court is to dismiss it. In a later case however 
the Madras High Court held that sec. 28 (2) is mandatorj* and after an 
order of adjudication is made no suit or other proceedings can be instituted 
against the insolvent for the property without leave of the Insolvency 
Court, and such leave is a condition precedent to the rights of action; 
and where any suit or other proceeding is pending on the date of ad¬ 
judication in any Civil Court, such Court on being appraised of the order 
of adjudication can in its discretion either stay the suit or proceedings 
or give leave to continue the same. If leave is a condition precedent, 
the want of it is a defect fatal to the suit and subsequent leave cannot 
validate it. Leave to continue the suit filed after the order of ad judication 
without leave of the Insolvency Coiirt cannot be granted subsequently 
under see. 20 of the Act as it applies to suits which are already pending 
when the order of adjudication is made and as the granting of such leave 
would render the provisions of sec. 28 (2) derogatory (4). In a Lahore 
case (t), where also the suit was brought in ignorance of the order of 
adjudication, it was held that no stay can he granted under sec. 20 of the 
Provincial Insolvency Act as that section applied only to suits pending 
at the date of the order of adjodicatioo. 


• ' ■ In Brownscombe v. Fair (j) referred to above, the action was brought 
after a receiving order was made, but no leave of the Court was obtained. 
The defendant applied for a stay of the suit and the action was staj’ed. 
Both in the argument at the bar and in the judgment two sections of the 
bankruptcy Act, 1883, were referred to. One of them was sec. 9 which 
corresponds to sec. 17 of the Pr<»idency-town3 Insolvency Act and 
provides that no action shall be commenced after a receiving order is 
made without the leave of the Insolvency Court (b). The other was 
^ sec. 10 which corresponds to sec 18 (3) of the Presiilency-toivns Insolvency 
Act. That section provides that at any time after the presentation of a 
bankruptcy petition, “ any Court in which, proceedings are pending 
against the debtor may either stay the proceedings or allow them to 
continue on such terms as it may think just ” (1). It was not even argued 
in the case that the action ivas not maintainable in the absence of leave. 
Beferring to'sec. 10, Wills, J., said : “The mtention of the Legislature 
in the Bankruptcy Act .was that on the bankruptcy of a man no more 
litigation between the bankrupt and his creditors should be permitted 


<»)• 


Davood Mohideenlloudhrrv.SaAad- 
deen Sahtb I. L.R. 1937 Mad. 841. 
(•37) A. M. 607, 173 I. C. 2&i. 
Panna Lai Tassaduq Huasain 

Nffnd Jtiran liafa {I9S7> 8 


Xah. 593. 951.C. 549, (’27) A. L. 23. 
(1837) 58 L. T. 85, 

K’ow B. A., 1914. 8, 7. 

Noir B. A., 1914. b. 9. 
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except in special circumstancea such as where a case was at tlie time of the 
bankruptcy ripe for trial, in which the amount of the proof against the 
bankrupt’s estate would not bo seriously affected. But there must bo 
some such circumstance ; in the present case there is nothing exceptional. 
Idr. Rose-Innes says that the jurisdiction of the Court is Umited to actions 
commenced before bankruptcy proceedings are initiated; but I do not 
think so, for the words are perfectly general.” In Blount v. Whitely (m), 
where also no leave was obtained, the action was stayed, bnt it was done 
under sec. 9 of the Bankruptcy Act, 1883. Brovmscombe v. Fair is 
cited in Williams, Bankruptcy Practice (n) under sec, 7 of the Bank¬ 
ruptcy Act, 1914, which corresponds tosec. 9 of the Bankruptcy Act, 1883. 
As to these cases it k stated in Hakbory’s Laws of England (o), that 
the practice is to stay such actions under sec. 9 of the Bankruptcy Act, 
1883, being the section which says that no action can be commenced 
after a receiving order has been made without the leave of the Bank¬ 
ruptcy Court. 

The real question seems to be whether the absence of leave required 
by the section is only a bar to the Court’s dealing with the suit or whether 
it is a bar to the original institution of the suit {p). The language of the 
section shows that the absence of leave is a bar to the original instithtion 
of a suit. If so, the only course left open to the Court where a suit is 
instituted without leave, U to dismks it. Tho Court has no power either 
to stay the suit or to allow it to continue on terms. Accordingly, the 
Court cannot uphold the plea of w^aiver for want of objection at the earliest 
opportunity by the insolvent to a suit instituted without the necessary 
leave. The contrary view expressed in a Lahore case (7), it is submitted, 
is not correct. The observations in a Madras case (r) that the objection 
on the ground of want of leave, if not taken at the earliest opportunity^ 
should be deemed to have been waived appear to be obittr, for the case 
was not decided on that point nor did the Court consider whether the 
suit-required leave of the Insolvency Court. 

It is not competent to a creditor, who has obtained an order of 
adjudication, to abandon it so as to enable 'himself to institute a suit 
against the insolvent. The reason is that the order is not exclusively 
for his benefit, but for the benefit of the whole body of creditors (s). 

(m) (1899) C Mans. 48. 

(n) 16th ed., p. 76. ' 

( 0 ) Vol. 2, p. 63, f. n. (b).- 
(p) .Soo Eendall v. Blatr (1890) 45 Ch. 

D. 139. at p. 158, per Bowen, L. J. 

(j) Malan Devi v. Amritsar ifational 


Bank '(*36) A. JL 28C, 102 I. C. 39. 
(rj Satyamma v. OJJttial Recetver (1933) 
146 I. C- 699, (.’33) A. M. 917. 

(#) BlourU V. irAUely (1899) 6 Mani. 48 
(1899) 79 L. T. 635. 


Para. 
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Paras. 

251-253 


251. During the pendency of Insolvency proceedings.—This 
section says that no suit shall be commenced during the pendency of the 
insolvency proceedings. The refusal of the discharge of an insolvent does 
not terminate the msolvency proceedings. A suit, therefore, commenced 
by a creditor against an insolvent though it be commenced after such 
refusal, is a suit instituted during the pendency of the insolvency proceed¬ 
ings, and leave to sue must be obtained (/). The same remarks apply to 
proceedings in execution («). Until the Insolvency proceedings are 
terminated by a formal order op the order of adjudication is annulled, 
the property which is vested m the Insolvency Court under sec. 28 (I) 
cannot divest to the insolvent since the insolvency proceedmgs do not 
terminate with the order of discharge. His creditor would be precluded 
by sec. 28 (2) from enforcing his remedy in any other Court or in any other 
manner except in the Insolvency Court and in the manner provided in the 
Insolvency Act (v). It has been held that leave is necessary even where 
adjudication is made after the death of the insolvent and the creditor 
proceeds to execute the decree against the share of the insolvent’s son who 
wasiadded to the suit as the insolvent’s legal representative, in the'joint 
family property in his hand {to). 

252. . Leave to sue does not Imply leave to execute.—Leave granted 
under this section to institute a suit does not necessarily include leave 
to, execute the decree which may be obtained in the suit by attach¬ 
ment-and sale of the debtor’s property {x). 

■ . 253. Leave when not necessary.—This section deals only with 
suits.against an insolvent. It has nothing to do with suits against the 
Official Assignee or Receiver which are governed by different considera¬ 
tions altogether. They are dealt with separately in Lecture XII- 

,, Leave under this section is necessary only in the case of a suit or 
other legal proceeding by a creditor against the insolvent in respect of a 




(m) 


(f) 


Eowt <t* Co. V. Tan Thtin TnK 
(1924) 2 Rang. 043. 84 I. C. 909, 
(*25) A. R. 103; Tan Sfik Kt v. 
C. A. M. C. T. Firm (1928) 6 Rang. 
27, 109 I. C. 769, ('28) A. R. 109; 
dissenting from Maung Po Tokt 
V. Maung Po Ggi (1923) 3 Rang. 
492, 92 I. C. 142. ('26) A. R. 2. 
Alamflu Ammal v. rentolarama 
JS/rr (1927) 50 .Mad. 977. 103 I. C, 
165. (*27) A. 51. 919, 

Dithun Chand Jagonnath Sao 


(w) 

(*) 


lAxkhura V. Kisanlal Sheo SinO 
Agarroal 1. L. R. 1939 Nag. 47S. 
(’39) A, N. 103. 182 I. C. 214. 


Balumoami v. lifcetcer (1933) 
1 51. L. J. 824. (’33) A. 51. .52- 
Seo also Nagaportharow v, Suboaro^ 

(1942) 1 51. L. J. 177, 202 I. C. 
17, (’42) A, 51. 300. 

Dijai Inder Singh v. Charan Singh 
(1926) 24 All- R- J- ^55' 

525, (’26) A. A. 040. 
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debt provable in insolvency. It is not necessary in any other case. The Para. 253 
other legal proceeding ” referred to in the section must be a civil 
proceeding. Thus no leave is necessary to file a criminal complaint 
against an insolvent for an offence alleged to have been committed by him, 
as, for instance, dishonest concealment of property with intent to prevent 
the distribution thereof amongst his creditors, which is an offence punish¬ 
able under sec. 421 of the Indian Penal Code {y). The suit or other legal 
proceeding must be one to recover a “ debt” (z), A suit by a tenant of the 
insolvent against the Ofiicial Assignee or Receiver to set aside a distraint 
by the latter on the ground that no rent was due when the distraint was 
made is not a suit to recover a " debt,” and no leave is necessary to 
institute the suit (o). The debt must be one ” provable in insolvency” (6). 

A debt contracted by an insolvent after the date of the order of adjudica¬ 
tion is not a debt provable in insolvency (c). An occupancy holding to 
which the Agra Tenancy Act, 1901, applies is outside the provisions of 
both the Insolvency Acts. No leave, therefore, is necessary for a suit 
for arrears of rent by a zamindar against his tenant though the tenant 
has been adjudged insolvent (d). If the zamindar obtains a decree in the 
suit, he may execute it without the leave of the Court. The Insolvency 
Acts not applying to such a proceeding, the decree is not a " debt provable 
in insolvency ” (e). Similarly, unliquidated damages in tort do not 
constitute a “ debt provable in insolvency ” and no leave to sue is neces¬ 
sary in respect of such a claim. A debt not provable in insolvency is not 
afi'ected by an order of discharge (/).' A suit under 0. 21, r. 63, of the 
Code of Civil Procedure, 1908, by an attaching creditor against tho 
claimant and the insolvent for a declaration that the property attached 


(j/) Umperar v. Jllulsfiankar (1911) 35 
Bom. 63, 7 I. C 063. See also He 
Hewrt/ (1887) 36 Ch. D, 138 (attach- 
meat foe contempt of Court). 

(s) Shankar Lai v. Fercha Ham I. L. R. 
11 Luck. 720 (’36) A. O. 177,160 
I. C. 33. 

(а) Hamalinga v. Ananlachariar (1013) 
24 Mad. L. J. 350, 18 I. C. 722. 
The suit not being against the 
insolvent, no question of leave 
can arise under this section. 

(б) As to debts provable in insolvency, 
see P.-t. I.A., 8. 46; Prov. I. A., 
8. 34. 

(c) Bijni Inder Singh v. CAaran Singh 
(1026) 24 All. L. J. 755, 756, 98 
I. C. 625. (*26) A. A. 640; Hiralal 
V. Tulsiram ('25) A. N. 77 ; Shtshi. 
reddi v. 0£icial Heeetver (1037) 


2 M. L J. 29, 172 I. C. 251, (’37) 
A, M. 725, where tho recovery of 
costs under a decree m a partition 
suit against the insolvent passed 

I Subsequent to the adjudication 

I was permitted without leave; 

iS^Mram V. Ham Chander (1930) 62 
All. 439. (1930) All, L. J. 350, 126 
1. C. 232, (’30) A. A. 104; O^tcial 
Assignee, Madras v. Narayan 
Mudaliar (’51) A. M. 1045. 

(d) KalLa Das v. Oajju Singh (1921) 43 
All. 510, 62 I. C. 897, (’21) A. A. 
13. 

(e) Parbati v. Haja Shiam Hikh (1922) 
44 AIL 296, 299, 66 I. C. 214, (’22) 
A. A. 74. 

if) See P.-t. I. A., s. 45 (2); Prov. I, A., 
8. 44 (2), See Thakorain Sri Ham 
V. Dabu Ham (1029) 4 Luck. 241, 
1X3 I. C. 86, (’29) A. O. 71. 
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Para. 255 This rule does not apply to the case of a debtor who has been adjudged 
insolvent by a foreign Court, t.g.^ the Court at Secunderabad («). There 
is also no bar to the decree holder taking out ejectment proceedings 
in execution of his decree against an insolvent in respect of a tenancy 
holding for arrears of rent (/). An execution of a decree for specific 
performances compelling the judgment-debtor and a person claiming 
as his representative to execute a mortgage in favour of the decree holder 
is not a legal proceeding in respect of a debt within the meaning of sec. 
28 (2) and previous leave of the Court is not necessary (u). 


In Raghunath Daa v. Sander Das {v), the property of the judgment- 
debtor was attached in execution of a decree against him. Afterwards 
the judgment-debtor was adjudged insolvent under the Indian Insolvency 
Act, 1848, and his property vested in the Official Assignee. No notice 
under 0. 21, r. 22, of the Code of Civil Procedure, 1908, was served 
on the Official Assignee. The property was then sold in execution of the 
decree and it was held by the Privy Coimcil that the sale was void as 
against the Official Assignee and that the auction*purchaser acquire 
no title to the property. It was also held that a notice under 0. 21, r. —» 
of the Code was a condition precedent to the validity of subsequent 
execution proceedings and that no such notice having been issued an 
served upon the Official Assignee, the sale was a nullity. In the cou«® 
of the judgment their Lordships said ; “ Their Lordships are of 
that this sale was altogether irregular and inoperative. In the 
place the property having passed to the Official Assignee it was ^ong 
to allow the sale to proceed at all. The judgment creditors ha no 
charge on the land, and the Court could not properly give them * 
charge at the expense of the other creditors of the insolvents, 
second place no proper steps had been taken to bring the Official Assi^^ 
before the Court and obtain an order binding on him [under 0. 21, r. -^ 
and according!}’ he was not bound by anything which was done, 
third place the judgment-debtors had at the time of the sale no right, i 
or interest which could be sold to or vested in a purchaser, an c 


(a) renlanna v. Chennaifa (1929) 57 
Mad. L. J. 393, (’29) A. M. 900. 

(t) Kashi Nath Nao v. Mt. Murta 
(1938) AU. L. J. 134, 174 I. C. 
892 (’38) A. A. 198. 

(u) Official Receiver v. Jessasingh (’51) 
A. M. 637. 1931 1, M. L. J. 200. 

(f) (1014) 41 I. A. 251. 236, 257. 42 

Cal. 72, 82. 83, 24 I. C. 304. In 
cases under the Insolvency Chap¬ 
ter (Chapter XX) of tbs Cod© of 
Civil Procedure, 1882, the pro¬ 


perty of the /®^oter 

a receiver. Under that (^P‘" 
It wa. told that a «'■> 
proparty of tto ta. 

the property had 
receiver was void and tha ^ 
purchaser acquired no 
the property s Oaurt V 
ShaJar Ltil (1892) 1* "''dS 

15 M«l. 372. S~ ‘^'>,3^^“IS 

V. Ganga Ram I. L. R. 13^.e^ 

(’33) A. P- 619. 146 I- C. -5- 
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sequently tho respondents acquired no title to the property.” That was a Para. 255 
case under tho Indian Insolvency Act, 1848, but the principle of the 
decision was followed in cases under tho Provincial Insolvency Act, 1907, 
and it has been held that an attachment or sale of tho insolvent’s property 
after adjudication is void as against the Receiver {w). No leave of the 
Insolvency Court to execute the decree was obtained in those cases (x), 
nor was any notice issued or served upon the Receiver os required by 
0. 21, T. 22, of the Code. 


The Provincial Insolvency Act, 1907, contained a section, being sec. 
34 (3),yby which it was enacted that “ a person who in good faith purchases 
the property of a debtor under a sale in execution shall in all cases acquire 
a good title to it against the Receiver.” This provision is reproduced 
in sec. 51(3) of tho Provincial Insolvency Act, 1920, and sec. 53 (3) of the 
Presidency-towns Insolvency Act. There was no such provision in the 
Indian Insolvency Act. It is a reproduction of the latter part of sec. 46 (3) 
of tho Bankruptcy Act, 1883, now Bankruptcy Act, 1914, sec. 40 (3). 
That section provides that ” an execution levied by seizure and sale on the 
goods of a debtor is not invalid by reason only of its being an act of 
bankruptcy, and a person who purchases the goods in good faith under 
a sale by tho sheriff shall in all cases acquire a good title to them against 
the trustee in bankruptcy”. It would seem that the section of the 
Indian Acts is wider than the section of the English Act in that it includes 
sales in execution effected even after the date of the order of adjudi¬ 
cation (y). It is not clear whether the Indian section is to be read subject 


{w) Damhar Singh v. Munatvar Alt 
Khan (1918) 40 All. 86, 43 I. C. 
129; Oobind Das v, Karan Singh 
(1918) 40 All. 197, 43 I. C. 672; 
Ananthfirama Iyer v. Kntttmalu 
Komlamma (1916) 30 Mad. L. J. 
611, 34 I. C. 829; Official Re¬ 
ceiver, Tinnevelly v. Sankaralinga 
Mudaliar (1921) 44 Mad. 624, 62 
I. C. 495, (’21) A. M. 204; Suraj 
Bolt V. Oanga Ferehad (1941) 
194 I. C. 605, (’41) A. O. 605; 

Ram V. Ganga Ram (1934) 
13 Pat. 30, 146 I. C. 252, (’33) 
A. P 619; Ouduri Anjayya v. 
BevahhaLtuni Oundarayitdu I, L. R. 
Mad. 763, 702, (’43) A. M. 381, 
1943 213 I. C. 406. 

(x) Seo Prov. I. A.. 1007. s. 16. 

(y) Jdotilal V. Kathu Oanpat I. L. R. 
1942 Nag. 377 (’40) A. N. 414, 192 
I. C. 183. Seo however Mol- 
likarjuna Rao v. Official Receiver, 
Kiatna I. L. R. 1938 Mad. 1033 
(’38) A. M. 449. 178 I. C. 135; 


Annamalai Chettvxr v. Lafea/itnanan 
Cheltiar (’39) A. M. 433, 189 I. C. 
386; Ouraiaiahv,Rangiah I. L R. 
1942 Mad. 614 (’42) A. M. 415, 201 
I.C. 709 where a contrary view was 
taken and it was held that s. 15 (3) 
applies to sales which have taken 
place before the order of adjudica¬ 
tion because alter adjudication 
tho property vesta in the Official 
Receiver and the debtor has no 
property which can be sold in 
execution. 

But see Khursheid Alt v. Laehman 
Singh I. L. R. 1949 All. 608 (’49) 
A. A. 660 where it was hold that 
the sub-section covers all cases of 
sales in execution irrespective of the 
fact whether they have taken place 
before or after a debtor is adjudi¬ 
cated insolvent and a purchaser 
in good faith acquires a good 
title in all cases. The latter 
view it is submitted is more 
correct. 
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LKCTlTIli: 


Pciras. 
255, 256 


to the Piling of tho lYivy Council in Itoghunalh I)nn r. Sumitr Dw 
that ft Rftlo in execution mnelo without notice to tho Official Assignee 
or Heceiver ns required hy O- 21, r. 22, of tho Code, is ft nullity. If it 
is to bo 80 read, n sale tnndo nftcr ndjudiention, hut without notice to 
tho OffTicinl Assignee or Receit'cr <w rcqulrctl by 0. 21, r. 22, would be a 
nullity, ftnd ft person who purchftses» the propertj* even in good faith and 
u ithout notice of the insolvency cannot acquire n good title to the property 
AS Against the 0/ficinl Assignee or Receiver. If it is Tiot to be so read, a 
person wIjo purchases tho pro|)erty in good faith ftnd mlhout notice of the 
insolvency uill Acquire a good title to tho property os ngftin-st tho OfScial 
Assignee or Receiver oven if no notice under 0, 21, r. 22, is given'to the 
Official Assi^co or Receiver. So to hold would bo to so}' that the 
provisions of 0. 21, r. 22, do not apply where tho property of the 
judgmcnt-dchtor passes on his insolvency to tho Oilicml Assignee ot 
Receiver, a result which could not have been intended by tho Legislature. 
It has been, however, held m a 3Ia<lros case that a person purebasiuS 
property at a salo in execution in good faith after an order of odjudicatioft 
acquired a good title to it against tho Receiver (s). Ko question was 
raised iri that ease as to notice under 0. 21, r. 22, of tho Codo. The same 
view was also taken in a Calcutta case (a), whore it was held that the 
sale was not a nullity on account of the fact that no notice under 0.21, 
r. 22, was sen’cd, as tho purchaser was not aware of tho insolvency 
proceedings and that tho ruloos to notice did not control the provisions 
of see. 51 Bub.scc. (3) of the Provincial Insolvency Act. 

256. Execution against person of Insolvent.—^The High Court 
of Madras has held that the expression “ other legal proceeding hi see. 
17 of the Presidency-towns Insolvency Act [Provincial Insolvency Act, 
sec, 28(2)] includes a proceeding in execution against the person of the 
insolvent, and that no such proceeding can be commenced against the 
insolvent after the making of the order of adjudication without the leave 
of the Insolvency Court. "Where, therefore, a warrant was issued for the 
arrest of the debtor by the Small Cause Court of Madras in execution » a 
decree passed by that Court, after the debtor was adjudged insolvent by 
the High Court of M adras, without the leave of the High Court, it was he^ 

(:) Hamanatha v. rtJayaragAavalu 
(1927) 106 J. C. 34. (’37) A. M. 

083. See obser%-afcjons in Annama- 
lai V. Lakshmonan (1939) 1 M. L. J. 

429, (’39) A. M 433; Blvalchandra 
Gangadhar v. G. B- Pakalc (1947) 

r 

(o) Dinesh Chandra Johan Ah 

(1035) 62 Cal. 457, 39 C. W- 


424, 157 I. C. 862, (’35) A- C- 
See also In re Xedamalh (!«* / 
194 I. C. 423, (’41) A. C. 
was a c&s© under the 
Towns-Insolveney Act ... 

Bale was subsequent to 

cation and the purchaser diU no 
act in good fsuth. 
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that the proceedings in execution were void (6). The same view was taken Para. 256 
by the High Court of Rangoon (c), and I<ahore (d), and the Chief Court of 
Oudh (e). The Patna Court has not dissented from the Jfadras view 
although the point has not been directly considered (/). The practice 
obtaining in Bombay is, however, dilFerent. In the view taken by the 
Bombay Court no leave is necessary to commence an execution against 
the person of the insolvent. Tho Bombay viexv proceeds on the ground 
that tliis section only bars tho creditor’s remedy against the property 
of the insolvent and not against his person. The section does not say 
“ no creditor sliall have any remedy against the property or person of the 
insolvent ” ; what it says is that “no creditor shall have any remedy 
against the properly of the insolvent”. The words “ other legal proceed¬ 
ing ” must therefore refer to execution against the property of the insol¬ 
vent and not against his person. The Bombay High Court also maintains 
that the latter part of the section which begins with the words “ or shall 
commence any suit or other proceeding except with the leave of the 
Court," must be read with the precedmg part, otherwise leave would 
also be necessary for the institution of suits other than those for the 
recovery of provable debts. Tho High Court of Allahabad has taken 
the same view as the High Court of Bombay (j). The question is not 
free from doubt, and the sooner the conflict of decisions is put an end to, 
the better. In the meantime an historical review of the legislation on 
the subject may not be out of place. 

By sec. 341 of the Code of Civil Procedure, 1882, it was provided that 
“ the judgment-debtor shall be discharged from jail if be be declared an 
insolvent as hereinafter provided”. Sec. 9 of the Bankruptcy Act, 1883, 
was in these terms: “ On the making of a receiving order an offleial 
receiver shall be thereby constituted receiver of the property of the debtor. 


(b) Easu'ara Iyer v. Qovindarajulti 
(1916) 39 Mad. C89, 31 I. C. 192; 
Alameht Animal v. Venkatarama 
Iyer (1927) 60 Mad. 977, 105 I. C- 
165, (’27) A. M. 919 j Kotayya v, 
Eangarao (1935) 68 M. L. J. 148, 
156 I. C. 428, ('35) A. M. 239; 
Hanibabeebi v. Munurdeen (1938) 
2 M. L J. 1042, 182 I. C. 225, 
(’39) A. C. 183, which wos a decree 
for Meher and Maintenance. 

(c) Jif. V. A. L. Viswanathan v. Abdul 
Majid (1925) 3 Ranp. 187, 191, 
80 I. C. 381, (’25) A. B. 305 [P.-t. 
I. A.] ; Maung Po Tole v. Maung 
Po ayi (1925) 3 Rang. 492, 92 I. C. 
142, (’26) A. R. 2 (Prov. I. A.], 
dissented from on another point 
in iTan Sell Ke v. C. A. M. G. T. 


■f irm (1923) 6 Rang. 27, 109 I. C. 
769, (*23} A. R. 109 ; Thaktirdeen 
V, J. Dubay (1920) 55 1. C. 250. 

(d) Firm Partah Singh v. Firm Bhai 
Mexva Singh (’28) A. L. 258, 107 
I. C. 608. Soe also Haveli Bam 
V, Zammdara Bank (’29) A L. 453, 
464, 117 I. C. 373. 

(e) Shankar Lai v. Percha Bam (1936) 
160 I. C. 33, (’36) A. O. 177. 

(/) Hit Narayan v. Bnj Nandan 
(1931) 10 Pat. 422, 134 I. C. 633, 
(’31) A. P. 619. 

(g) AH Husain v. Lachmi Narain 
(1932) 54 All. 416, 140 I. C. 150, 
(’32) A. A. 188; Hamam Chander 
V. Rup Chand (1932) 54 All. 532, 
1411.0.146, (’32)A. A. 382. 
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Para. 256 


and thereafter, except 03 provided by this Act, no creditor to whom the 
debtor is indebted in respect of any debt provable in bankruptcy, shall 
liave any remedy against (he property or person of the debtor in respect 
of the debt or shall comiucnco anj' action or other legal proceedings unless 
with the leave of the Court and on sucli terms as the Court may impose." 
Sec. 16 of the Provincial Insolvency Act, 1907, was in the following terms: 
“ On the making of an order of adjudication Ihe insolvent, ij in prison jor 
debt, shall be released ; and thereafter, except as provided bj’ this Act, no 
creditor to whom the insolvent is indebted in respect of any debt provable 
under this Act, shall, during the pendency of the insolvency proceedings, 
have any remedy against Iht property or person of the insolvent in respect 
of the debt or commence any suit or other legal proceeding except with 
the leave of the Court and on such terms as the Court may impose." 
It will be observed that the words “ the insolvent, if in prison for debt, 
shall be released " in sec. 16 are taken from sec. 341 of the Code of Civil 
Procedure, 1882, and the rest of the section is taken from sec. 9 of the 
Bankruptcy Act, 1883, Next came the Presidency-towns Insolvency 
Act, 1909. The legislature had before it the model of sec. 16 of the 
Provincial Insolvency Act, 1907, but it did not wholly adopt it. A very 
substantial charge was made, and the words of sec. 16 of the Provincial 
Insolvency Act, 1907, namely, “ the insolvent, if in ptiaon for debt, 
shall be released,” and the words “ or person ” were omitted [h). Sec. 17 
of the Presidency-towns Insolvency Act corresponds with sec. 16 of the 
Provincial Insolvency Act, 1907, except that the words mentioned above 
have been omitted. 


Next in order came the Provincial Insolvency Act, 1020, which 
repealed the Act of 1907. The words of sec. 16 set out above were 
omitted in sec. 22 (2) of the Act of 1920 as was done in the case of sec. 

17 of the Presidency-towns Insolvency Act. The omission of those words 
in sec. 22 (2) of the Act of 1920 has » far-reaching effect. Under sec. 16 the 
debtor received automatic protection from arrest and imprisonment upon 
adjudication. If he was in jail when the order of adjudication was made, 
he was entitled to be released from it. Also since all remedy against the 
person of the debtor was barred he enjoyed complete immunity from arrest 
and imprisonment durmg the pendency of the insolvency proceedings. 


(b) C. 16 of the P.-t I. Bill (now sec. 
17 of the Act), &s originally 
was in the satflO term* as eec. 16 
of the Prov. I. A., 1007. The BUI 
was circulated, and there^was an 
overwhelming body of opinion in 
favour of omitting the words “tVie 
insolvent, if impnsonod &»t debt. 


BhaU be released”, and the wort 
"or person”, on the ground t^« 
If those words were 
it would give undue 
to dishonest debtors. Those 
worts were accordingly 
and the clftuso was drafted m iw 
form in which sec. 17 now alands. 
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Tlio Immunity from arrest uhich an adjudication under the Act of 1907 
conferred uns certainly rogartled ns a privilege by the persons concerned, 
and indeed a highly valued privilege, so much so, that it is notorious that 
it formed the motive for a largo proportion of the applications for adjudica* 
tionwhichucrofiled” (i). Thisledtothcchnngointhe Actof 1020. The 
protection which sec. IG afforded was abolished, and two new sections 
were enacted, being secs, 23 and 31 of the Act of 1920. The order of 
adjudication no longer operates as an automatic protection of the judg- 
mcnt*debtor from arrest (j), and the debtor has to apply to the Insolvency 
Court for protection under sec. 31 of the Act. 


Even under the Provincial Insolvency Act, 1020, the judgment* 
debtor is somewhat in a more favourable position than under the Presiden- 
cy*town8 Insolvency Act. After adjudication ho may apply for a protec* 
tion order under see. 31 of the Provincial Insolvency Act. If ho is 
arrested before adjudication, but after admission of the insolvency 
petition, ho may apply to the Insolvency Court for release from arrest 
under see. 23 of the Act. Under the Presidencydowns Insolvency 
Act, however, no protection is granted as a general rule imtil after the 
insolvent has submitted his schedule. The only case in which a protection 
order can bo made before the submission of the schedule is where the Court 
thinks it necessary to do so in tho interests of the creditors; but this 
can be done only after an order of adjudication has been made (!•)• There 
is no provision in tho Presidency•to%vns Insolvency Act for any protection 
before adjudication. 

257. Limitation.—A debt which is barred by tho law of limitation 
at tho date of tho order of adjudication is not provable in insolvency, but 
if the debt was not so barred, lapse of time tvill not deprive the creditor of 
his right of proof (i). The Indian Limitation Act, 1908, has no application 
to proof of debts, and it is open to a creditor who Aves not barred at the 
commencement of the insolvency to come in and prove his debt tn insol¬ 
vency at any time so long as there are assets available for distribution, 
even after the discharge of tho insolvent, but so as not to disturb any 


(») Radhey Shiam v. Hahim Saiyed 
(1923) 72 I. C. 911, 912, (’23) A. 
O. 30. 

(j) Maharaj Hari Ram v. iSr* KrUhnan 
i?am (1927) 49 All. 201, 100 I. C. 
320, (’27) A. A. 418; Mahomtd 
Roslian v. Qulam Mohideen (1929) 
31 Bom. L. R. 206, (’29) A. B, 
135, 118 I. C. 791 ; Haveli Ram 
V. Zamindara Bank (’29) A. L. 
453, 117 1. C. 373. 

(I) See P..t. I. A., 8. 25. 


(0 ■ 


V. Bhabhadeb (1921) 34 Cal. L. J. 
167, 66 I. C. 758, (’21) A. C. 456; 
Jhan Bahadur Singh v. Bailiff 
of the District Court of Toungoo 
(1927) 5 Bang. 384, 104 I. C. 816, 
(’27) A. R. 263. 


Paras. 
256, 257 
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Para. 257 dividend then already declared (m). An application to the Insolvency 
Court for leave to execute a decree is not a step in aid of execution, 
and not being made to a proper Court would not prevent limitation under 
Art. 182 of the Limitation Act (n). 


Suit after annulment of adjudication .—^Aftcr an adjudication is annull¬ 
ed, the only remedy open to a creditor to enforce his claim is by w<ay of 
suit., But lus claim, though not barred at the date of adjudication, 
may have become barred by tlie time when the adjudication is annulled. 
In cases of this Idnd the question atoso whether the period from the date 
of the order of adjudication to the date of the order of annulment should 
be excluded in computing the period of limitation for the suit. It ^as 
held that it could not be so excluded, even if the creditor’s proof was 
admitted by the Official Assignee or Receiver, unless there was an ack¬ 
nowledgment in the meantime such as would bring the case within sec. 19 
of the Indian Limitation Act, 1908. The same rule was held to apply 
to applications for execution. The ground of the decisions was that 
there was no provision in the Indian Limitation Act, 1908, about it, and 
that in the absence of any such provision the general rule applied, namely, 
that if the statute on ce begins to run it continues to run whatever happens 
Such was the law under the Provincial Insolvency Act, 1907 (o), ard 
it is still the law in cases governed by the Presidency-towns Insolvency 
Act (p). The hardship occasioned by these decisions was remedied as 
regards the provinces by sec. 78 of the Provincial Insolvency Act, 1920. 
That section provides that where an order of adjudication has been anuuU- 
ed under that Act {g), in computing the period prescribed for any suit or 
application, for the execution of a decree [other than a suit or application 
in respect ofwhich the leave of the Court was obtained under sec 28 (2)] (r) 
which might have been brought or made but for the making of the order 
of adjudication under that Act, the period from the date of the order 
of adjudication to the dale of the order of annulment is to be excluded'. 
provided that nothing m the section shall apply to a suit or apphcation 


(nt) He McMurdo (1002) 2 Ch. 6S4; 
Sivastibramama v. Theethiappa 
(1924) 47 Mad. 120. 75 I. C. 572. 
(’24) A. M. 163; Bahu Lai Sdhu 
V. Krishna Prasad (1925) 4 Pat. 
128. 85 I. C. 543, (’25) A. P. 438. 
(n) Harichnn v. Kunhamu (1934) 57 
Mad. 808, 1501. C. 113, (*34)A.M. 
392. , . 

( 0 ) " " ■ 

IP) 


See also He Bemon (1914) - 
Ch. 68 [administration suit]; Cur- 
' rimbkat Ahdulhusain v. Ahmed<Ai 
Lukmanji (1933) 35 Bom. L. R- 
12, 143 I. C. 698, (’33) A. B. 91. 

(3) See Prov. I. A, 1920.88.35,39 and 

(r) Mulchandv Hajdhar (1^25) 23 
All. L.J. 975, 88 I. C. 644. ( 2o) 
A. A. 735, whore tho leai-e ‘o sue 
was conditional, and it wa* held 
that such leave did not count. 
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in respect of a debt provable bnt not proved under that Act (^). There 
is no reason why a similar provision should not bo introduced into the 
Prcsidency-towas Insolvcnc}’ Act. Perhaps the better course would bo to 
insert a section in the Indian Limitation Act, 1908, providing for cases 
under both the Insolvency Acts (<). 

It need hardly bo stated that soo. 78 applies where the debtor becomes 
an in'^olvent, and not where the cretlitor is adjudged insolvent («). 

Exchtsion of thne in computation of period of limiiation in certain 
cases under the Prcsidencydoions Insoltency Act. —(Sec. lOlA Presidenej’- 
touTis Insolvency Act, 1909). So far ns the then province of Bombay 
u-as concerned sec. 2 (o) of the Presidenej'-towns Insolvency and the 
Provincial Insolvency (Bombay Amendrpent) Act, 1939 (Bombay Act, No. 
XV of 1939), introduced sec. lOlA into tho Presidency-toivns Insolvency 
Act, 1900 as applying to tho province of Bombay, which Was identical 
in terms with sec. 78 (2) of tlio Provincial Insolvency Act, 1920 providing 
for exclusion of time in computation of period of limitation as above. 

This provision was extended to the whole of India by sec. 6 of the 
Insolvency Law (Amendment) Act, 1950 which enacted sec. 101A couched 
in the same terms as part of the Presidency-towns Insolvency Act 1900. 
These provisions have now tho effect of bringing tho law in regard to the 
exclusion of time in computation of period of limitation in these cases 
into uniformity, so far as both the Provincial Insolvency Act 1920 and 
the Presidency-towns Insolvency Act, 1909 are concerned. 

Acknowledgment of debt in petition or schedule .—Tho admission by an 
insolvent of a debt in his petition (v), or schedule (w), is an acknowledg¬ 
ment within sec. 19 of the Indian Limitation Act, I90S. 


Saving of rights of secured creditors. 


258. Who are secured creditors [P.-t. I. A., s. 2 (g) ; Prov. 1. A., s. 
2 (1) (e)].—The definition of the term " secured creditor ” is to be 
understood as confined to his capacity as regards tho secured debt, 
and not comprehending his capacity as regards debts for which there is no 
security (x). “ Secured creditor ” means a person holding a mortgage (ij), 


(«) Slid Ham V. Kishan Lai (1931) 
All. L. J. 39, 126 I. C 16, (’30) 
A. A. 680 proof of debt a condition 
precedent to application of s. 78, 
Prov. I. A. 

(t) Sita Ram v. Kishan Lai (ante). 
(m) Mutayya CheUiar v. Periatambi 

(V) 


Bom. 383, 0 I. C. 944 [where the 
, English law is also discussed]; 
A. K. R. M. M. C. T Gheityar 
V. S E. Munnee (1928) 6 Rang. 
533, (’28) A. R. 326. 

(x) Guruatcami Pillai v. Shri Chilra 
Cardamom Co-operative Society 
Bank Ld. I. L. R. 1954 Tr. Coch. 
93, (’64) A. Tr. Coch. 419. 
iy) “Mortgage” is defined in s. 68 of 
the Transfer of Property Act, 1882. 


Paras. 
257, 258 
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Para, 258 charge (z), or lien (a), on the propertj- of the debtor or any part thereof as 
a security for a debt due to him from tho debtor (h), and includes a person 
entitled to bo subrogated to the charge bolder (c). It however excludes 
a person whose mortgage, charge or lien is to come into existence at some 
further time (d). Tho existence of an attachment in favour of a creditor 
does not constitute that creditor a Secured Creditor, but an attachment 
means tins, that tho property’ in re.-spect of whicli it is made is not free 
at any rate to this extent tliat it cannot be made the subject of a private 
sale (e). The expression includes a landlord who under the enactment 
for the time being in force has a charge on land for the rent of that land (/)■ 
The definition excludes a personal obligation to give a security or a 
personal obbgation to make a security' effectual, c.t;,, a covenant by the 
mortgagor of a life policy to pay premiums on tho policy (g). A mortgagee 
does not cease to be a secured creditor merely because he has obtained a 
decree on tbe mortgage (k). 

1. Properig in custody of receiver. —decree-holder who has obtained 
an order for the appointment of a receiver of the property of the judgment- 
debtor is not thereby mad© a secured creditor. Such an order does not 
give the person ivho has obtained it any lien upon the property of tb® 
judgment-debtor, but places it in the custody of the receiver to be held by 
hb” as agent for the Court, and not for tbe creditor (i). 


(s) ‘‘Charge’* is defined in 8. 100 of th© 
Transfer of Property Act, 1882. 
A charge may ba created by act 
of parties or by operation of 
law. As to charges created by 
operation of law, see s. 65 (4) (b) 
[vendor’s hen] and e. 56 (6) (b) 
(pnichaser’e lien}. See iSuOro- 
manta v. Ramakrishna (1922) 42 
Mad. L J. 426, 70 I. C. 357, (’22) 
A. M. 335, and Xjery v. Stogdon 
(1898) I Ch. 478 ; Bapujt v. Tansa 
(1930) 1201. C. 218, (’SO) A. N 17, 
where the charge was created 
under a compronnse decree; see 
also H. C. Mukherji v. Radha 
Mohan (’49) A. A. 539. 

(o) Liens are of two hinds, namely, 
general and special. Ae to tho 
general hen of attorneys, bankeis, 
factoia, policy brokers and whar- ; 
fingers, see s. 171 of the Indian 
Contract Act, 1872. As to special I 
hens, f,eo s 05 (seller’s lien), e. 169 1 
(lien of finder of goods), s. 170 j 
(bailee’s hen), s 173 (pawnee’s 
hen), and a. 221 (agent’s ben); 
Munna Lai <0 Sons v. Off. Receiver « 


(1032) 1371. C. 208, (’32) A A. 850. 
(5) Prov. I A.. 8, 2 (1) (e); B A., 1014, 
R. 167} Knshna Chtnoo <t* Sma 
V. Matubkax (1029) S3 Bom. 

117 I C. 440. (’29) A. B. 107’ 

(c) Sita Ram v. Kartar (1933) 

146 I. C. 239, (‘33) A- L. 41t>. 

(d) Sohna Mai v. Sardar Gian Singh 
(’37) A. L. 404, 173 I- C lOOO- 

(e) Kamala Bala v. Surendra Lath 
I. L. R. 1937,2 Cal. 675, (’37) A. C. 
517,41 C IV. N 1079,1721. C. 914. 

(/) P.-t. I. A: B 2 (R). See 

V. Raja Shiani Rxkh 
All. 29C, 299, 66 1. C- 214, (—) 

(g) Veerxng v. Bank of Ireland (IS87) 
12 App Cas. 20. 26. 00 . Reefer. 
V. Kvlandanelan (1946) A. 

519, (1946) Mad. 429, (1016) I M. 

(M SarhlM Lai v. Bos (1031) 

129 I. C. 537. (’31) AA. 224. 

(0 Re Dicktnson (188S> 2- Q-BB. 
187 ; Re Folts (1893) 1 Q B. 648, 
Re Anglesey (1903) 2 Cfu 
Re Pearce (1919) 1 R- B. 3oi. 
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2. Executor's right of retainer. —^In England an executor has a right to 
retain a debt due to himself from the testator, but this right does not make 
him a secured creditor (j). In India an executor has no right of retainer. 

3. Landlord's power of distress. —A landlord whose rent is in arrear 
is not a secured creditor simply because he has a power of distress (fc) 

4. Lease of mortgaged propeHij by mortgagee to mortgagor. —^Where a 
mortgagee in whose favour a usufructuary mortgage has been executed 
gives a lease of the mortgaged property to the mortgagor at a rent equi¬ 
valent to the amount of interest, and the property is charged with payment 
of the rent, the mortgagee is a secured creditor in respect of the rent {f). 


259. Rights of secured creditors not affected by order of adjudication 
[P.-t. I. A., s. 17 ; Prov. I. A., s. 28 (2) & (6)].—This section, as 
already stated, provides that on the making of an order of adjudication 
the property of the insolvent shall vest in the Official Assignee or Receiver. 
It further provides that after an order of adjudication has been made 
no creditor shall have any remedy against the property of the insolvent 
except as provided by the msolvency law, and, further, that no creditor 
shall commence any suit or other proceeding except with the leave of the 
Insolvency Court At the same time it is provided by this section that 
nothing contained in it shall affect the power of any secured creditor to 
realise or otherwise deal with his security in the same manner as he would 
have been entitled to realise or deal with it if the section had not been 
passed. In short, the right of a secured creditor to realise or otherwise 
to deal with his security is unaffected by the order of adjudication (m). 
The Court therefore has no power to restrain a mortgage© of the insolvent’s 
property from selling the property in the exercise of his po'wer of sale (n). 
Nor has the Insolvency Court the power to remove a Receiver appomted 
in a suit by the mortgagee from the possession of the mortgaged pro¬ 
perty (o). The words “otherwise deal with his security” in sec. 28 (6) do 
cover the application of the decree-holder under sec. 34 R.C.P.C. and 
a secured creditor is entitled by this sub-section to obtain a decree 
under sec. 34, r. 6 and to deal inth the security by the method allowed 
by that rule (p). The fact that the mortgage debt is not included in the 


(j) Lee V. NuUall (1870) 13 Ch. D. 61. 
(L) Thoincu V. Patent Leonite Co. (1881) 
17 Ch D. 251, 257. 

(I) AUaf Ah Khan v. Lnlta Prasad 
(1897) 19 All. 496, followed in 
Bishambhar Nath v. iJ. O. Bansal 
A- Co. (1926) 24 AU. L. J. 641, 951. 
C. 893, (’26) A. A. 578. 


(in) Nriahinha Kumar v. Deb Prosanna 
I. L R. 62 Cal. 483 (’35) A.C.460, 
39 C. IV. N. 384, 157 I. C. 140. 

(n) Beo Re Evelyn (1894) 2 Q. B. 302. 

(o) Nrishxhha Kumar v. Deb Prosanna, 
supra. 

(p) Sunder Lai v.Banar«Z)ass 1939 All. 
402,184 I. C. 868, (’39) A. A. 401. 
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schedule does not affect the rights of the secured creditor (q). Kor does 
failure of the secured ci-editor to appear and prove his debt in insolvency 
affect his rights (r). In an Allahabad case (5), it is stated that the effect 
of the proviso is that a debt due to a secured creditorisnof a debt provable 
in insolvency. It is submitted tliat thU viov is erroneous. The debt 
of a secured creditor is not provable in insolv'ency until he Jias realised 
his security or has abandoned it or valued it. This follows from the 
provisions of sec. 47. The position is that a secured creditor may prove 
in the insolvency proceedings, but his right is a contingent one and until 
the contingency happens he is outside the Act. He is entitled to a 
personal decree agamst the insolvent under O. 34, r. 6 after the insolvent’s 
unconditional discharge if the security has not been realised before then. 
If it has and there is a deficiency, the balance of the debt constitutes a 
debt provable in insolvency and sec. 44 (2) will operate to cancel it (0- 
The power of a secured creditor to realise his security does not authorise 
him to secure any out and out sale of the equity of redemption in satisfac¬ 
tion of his mortgage decree as the equity of redemption after adjudication 
vests in the Court under sec. 28 ( 0 ) and thereafter the insolvent becomes 
wholly incompetent to deal with the property. To be able to dispose of 
an interest in the property the transferor must have a subsisting interest 
in it. When the interest devolves on somebody else by operation of law 
it cannot validly be transferred by the |»rson after he is divested of it (»)• 


260. Secured creditor and leave to sue.—A secured creditor is 
entitled to commence a suit to realise his security without the leave of the 
Insolvency Court (ti). If he has obtained a decree for sale on his mortgage 
before the insolvency of the mortgagor, no leave is necessary to esecute 
the decree, and if the property is sold in execution of the decree, th© 
purchaser will acquire a good title to it agamst the Official Assignee or 


fo) Shrtdhar v. AtTnaram (1883) 7 Bora. 
453 ; Shridhar v. Krtahnaji (1888) 
13 Boiti. 272 ; Sheoraj Singh v. 
Gaun Sakai (1899) 21 All. 327. 

(r) Shridkar v. Atmaram (1883) 7 
Bom. 455; Shridhar v. Kriahnaji 
(18S8) 12 Bom 272 ; Sheoraj Singh 
V. Oauri Sahai (1899) 21 All, 227; 
Rnjendrachandra v. Bipinchandra 

(1933) 60 Cal. 1298, 37 C. W. N. 
973, 149 I. C. 399 (’34) A. C. 

(s) Niaz Ahmed v. Phul Kunuar (1932) 
64 All. 428, 138 I. C. 361, (’32) 

(t) Chokkalingam v. Manictka (1942) 
Mad. 448, 201 1. C. 407, (’42) A. M. 
273. 

(ii) Kasliinath v. Qant^h Bhota I. L. R- 


1939 Na? 540 (’39) A. N. 207,183 
I. C. 372. 

(w) Znna v. Septvllahhai (19J4) 38 
Bom. 359, 21 I. C. 714; 0 £ixtal 
Bteeivtr, Coimbatore v. 
stt'omt Ghetti (1925) 48 Mad- 7o0, 
83 I. C. 934, (’25) A. M. 1051; 
Tyeh All v. Puryia (1926) 43 Cal- 
l7j. 219, 228, 93 I- C- 89S. (26) 
A. C. CIS 5 Bai Kaehi v. Chuntjal 
(1029) 31 Bom. L. R. 1199. 1-- 
I. C. 857, (’30) A. B. As to Bag- 
Ush cases, see TThife v. Smmms 
(1871) L. It. G Ch ApP- Gobi 
Ex pane Hirst (1879) II Ch. 
D, 278; Sevadappa Goundan v. 
Narayanasuvmi (1940) 1 I" "• 
C47, (’40) A. 31- 604. 
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Receiver {w). The word *' creditor ” in part (i) of sec. 17 includes a secur¬ 
ed creditor. The word " realise ” in the proviso is not confined to a 
method of realisation to which the secured creditor is entitled without 
the intervention of the Court, The proviso covers the case of the secured 
creditor who seeks to realise his security by the institution of a suit. 
Secured Creditor is protected by sec. 17 and no leave of the Court is 
required for the purpose of bringing a suit on his security and in such a 
suit asking for a sale. The view that the proviso only refers to a case 
in which the Plaintiff is bound to come to Court where he has no other 
remedy open to him cannot be accepted (a:). A different view, however, 
was taken by the High Court of Rangoon. It was held by that Court 
that leave to sue is necessary even for the institution of a suit by a mort¬ 
gagee to realize hia security, and that the proviso to this section is confined 
in its Operation to cases where a mortgagee can realize his security without 
the institution of a suit (y). I^is decision, it is submitted, was not 
correct. If it were correct, the provisions of the corresponding sec. 28 (6) 
of the Provincial Insolvency Act, would be almost nugatory having regard 
to sec. 69 of the Transfer of Property Act, 1882, which enumerates the 
cases in which a power of sale can be exercised without the intervention 
of the Court. The learned Judge in his judgment referred first to White v. 
Simmona (s), a case under the Bankruptcy Act, 1869, where it was held 
that a mortgagee may instead of applying in bankruptcy, proceed in 
Chancery for realizing his security, the jurisdiction in Chancery not 
being taken away by the Bankrupt<^ Act, 1869. He then went on to say 
that there was no provision in sec. 12 of the Bankruptcy Act, 1869, for 
leave to sue, and that the provision as to leave was first introduced 
in sec. 9 of the Bankruptcy Act, 1883. This, no doubt, is so, but the 
learned Judge said that " the law was defiberately changed by the Act of 
1883 with the object of closing the loophole which those cases had left 
open,” suggesting that White v. Simmons was no longer law, and that a 
mortgagee cannot after the Bankruptcy Act of 1883 proceed in Chancery 
for realizing his security. This, it is submitted, is not correct. Under the 
English law a secured creditor may even now bring his action in the 
Chancery Division of the High Court, though, in that case, if the bank¬ 
ruptcy is in the High Court the action may be transferred under sec. 
10o(4) of the Bankruptcy Act, 1914 to the Judge to whom bankruptcy 
business is assigned (o). It is also submitted that the term “ creditor ” 


(tc) Sheoraj Singh v. Gaurt Sahai (1899) 
21 All. 227. Seo also P.-t. I. A., 
3. 3 (2); Prov. I. A. s. 61 (2). 
(x) Official Assignee of Calcultn Htgh 
Court V. Sahu Sarju Prasad 
I. L. R. 1945 All. 373 (’45) A. A. 
299. 


(w) Jr« the matter of L. U'. Nasse (1929) 
7 Rang. 201, 118 I. C. CIS, (’29) 
A. R. 229. 

(j) (1871) L. R. 6 Ch. App. 655. 

(a) Soo Williams on Bankruptcy, 16th 
ed. p. 603. 


Para. 260 
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in the first part of this ^cctiorl docs not refer to n secured cre<litor; there 
arc separate dofinition.s of “ crctlitor ” and ‘‘secured creditor” in both 
the Acts {b). Tiio i)rovi>>ions of see. 5JJ (2) of tlio Presidency-towns 
Insolvency Act and the corresponding sec. I (2) of the Provincial lasol- 
vency Act, also lend support to tho view that a secured creditor inaj' insti¬ 
tute a suit to realize In's security without the leave of the Insolvency 
Court. 


261. Only equity of redemption vests In Official Assignee or Hecelv- 
Gr.—If the mortgagor becomes insolvent, all that vests in the Official 
Assignee or Pcccivcr is the eqtiit 3 ' of redemption (c). The Official 
Assignee or Receiver roa 3 ' therefore sell tho equity of redemption, but he 
cannot sell tho mortgaged projjert 3 *. If tho Official Assignee or Receiver 
purports to sell tho propcrt 3 ', tho sale can onl 3 ' pass tho cquit 3 ' of redemp¬ 
tion to tho purchaser (il). Tho mortgageo ma 3 ' theroforo ignore the sale 
b}’ tho Official Assignee or Rccci\-cr, and institute a suit for sale of the 
mortgaged propcrt 3 ’ against the purchaser (e); or ho mn 3 ’ sue the Official 
Assignee or Receiver for pa 3 'ment of the mortgage debt out of the pro¬ 
ceeds of tho sale of tho proport 3 * (f). Tho Receiver should be made a party 
to tho pending proceedings at tho instance of a mortgage decree-hoWer (y). 


It may hero bo obscn'cd that in cases governed by the Presidency- 
tonms Insolvency Act the Insolvency Court has power to direct a sale of 
the mortgaged property on tho application of tho mortgagee or of the 
Official Assignee >vith the consent of tho mortgageo (A). A Coiirt under 
the Provincial Insolvency Act has no such pow'er. If such a Court 
directs a sale of the mortgaged propert 3 ’ without the consent of the 
mortgagee, the sale is not binding on the mortgagee, even though the 
order provides that the sale proceeds should be applied in the first in- 
etance towards payment of the mortgagee’s claim (i). 


262. Suit to realise security; joinder of Official Assignee or Receiv¬ 
er.—The Official Assignee or Receiver is a necessar 3 ' party to a suit by a 
secured creditor to realise his security, whether the suit is instituted 
before or after inaolvency. The reason is that the equit 3 ' of redemption 


(6) P.-t I A., s. 2 (a) & (g); Prov. 
I. A , s. 2 fl) fa) & (e). 

(c) Nrishinha Kumar v. Deb Proaanna, 
Sttpra 

(d) Shrtdhar v. Kriahnajt (1888) 1- 
Bom. 272 ; Lang v. HeptuUabhat 
(1914) 38 Bom 359, 21 I. C 714; 
Kantappa v. liaju (1024) 47 Mad. 
605. 79 I. C. 850, (’24) A. M. 761. 

(e) Kaniappa v. Baju (1924) 47 Mad. 


605, 79 I. a 850, (’24) A. W' 

(/> Lang v. Heptullabkai (191^; 

Bom. 359, 21 I. C 714. 

(g) Nriahtnha Kumar v. Deb Prosanna, 
supra. 

(A) P.-t. I. A., Seh ir, r 18. 

(») Sant Prasad Singh, v. Sheodut Sxngh 
(1923) 2 Pal. 72J. 

689, (’24) A. P. 259. 
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vests in the Ofiicial Assignee or Receiver, and ho alono is entitled to deal Para. 262 
■ttith it. If lie is not made a partj', he will not bo bound b}* any decree that 
may bo passed in the suit (j), or by the sale of tho mortgaged property in 
execution of any such decree, even if ho had before tho decree was passed 
applied to be joined as a party and his application had been refused. 

Wiero during the pendency of a suit on mortgage tho mortgagor is 
adjudicated but the decree is passed \rithout making the Official Assignee 
a party to the suit and tho decree holder purchases tho property in execu¬ 
tion of tho decree, tho decree and tho proceedings are not null and void 
in tho sense that they have no legal effect at all. The proceedings are 
onlj* ineffective to bind tho equity of redemption which is vested in'the 
Receiver. As ho was not a party to the proceedings tho property could not 
be validlj’ sold so as to confer title on the mortgagee auction purchaser and 
such a sale has no effect on the property in tho absence of tho receiver (I;). 

He may sue to sot aside the decree as well as the sale (I). He is the 
only person who has an interest to contest tho oxecution or to prefer 
an appeal against any order refusing objection to execution, (m). Where 
a mortgage suit is instituted against the mortgagors who have been 
adjudicated insolvents, a decree ought to be given to tho mortgagee 
leaving it open to the Official As-signeo to apply to tho insolvency Court 
to set aside the transaction as void against him. IVhcn the Official 
Assignee denies tho mortgage the matter is one which can only be decided 
by the insolvency Court. In such a suit tho plaintiff is bound to join 
the Official Assignee as a defendant and tho proper course for the Official 
Assignee would bo not to resist the plaintiff’s claim to a mortgage decree 
but to reserve his right to apply to the Court in Insolvency and ask it to 
declare the mortgage void as against him on the ground that it was not 
made bona fide but with the object of defeating the provisions of the 
Insolvency Act (n). 


(^) Gudurt Anjayya v. Devabhaltuni 


{k) 


(1) kala Chand v. Jagannath (1927) 54 
I. A. 190, 64 Cal. 695, 101 I. C. 
442 (’27) A. P. C. lOS, reversing 
s. c. in 29 C. W. N. 771, 80 I. C. 
142, (’25) A C. 785 ; Puntn- 
thavelu v. Bhashyam (1902) 25 
Mad. 406, 421; Jn the matter of 
L. ir. :Nasse (1929) 7 Rang. 201, 
118 1. C 615. (’29) A. R. 229. 
S©o also Inamullah Khan v. Sham- 
bhu Dayal (1931) 130 I. C. 485, 


(’31) A. A. 159; Khazanchi v. 
Nizam Din (1030) 126 I. C. 174 
(’30) A. L. 791, 13 obviously bad 
law. Soo Ml. Jat Laji v. Alliance 
Bank (1930) 123 I. C. 300. (’30) 
A. L. 855, where tho oMcial 
Receiver was not a party to the 
appeal by a mortgagee from an 
order of tbo Insolvency Court in 
a claim made by a third party 
against the mortgagee. 

(m) Rajendradiandra v. Bipinchandra 
(1933) 60 Cal 1298. 37 C. W. N. 
973, 149 I. C. 399, (’34) A. C. 64. 

(n) Surya Kvmar Nnib v. Bijay 
Hazra I. L R 1937 1 Cal 557, 
41 C. W. N. 103, 170 1. C. 672. 
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263. Dispute as to vaildlfy ol mortgage.—The Registrar ha‘i no 
power to decide the question of the validity or otherwise of a mortgage. 
This is a question to be determined by the Insolvency Court (o). 

3 . of suits and other proceedings. 

264. Stay of suits and other proceedings.—The Courts have power 
after an order of adjudication has been made to stay suits and other 
proceedings pending against the insolvent. Sec. 18 would be applicable 
to cases where tiie suit or proceedings is already pending another case 
therefore does not come under the prohibition contained in sec. 17 (p). 
Under the Presidency-towns Insolvency Act that power is given both 
to the Insolvency Court (para. 265) and the Court in which the suit or 
other proceeding is pending (para. 266). Under the Provincial Insolvency 
Act that power is confined only to the Court in which the suit or other 
proceeding is pending (para. 266). Further, under the Presidency-towns 
Insolvency Act, the Insolvency Court has the power to stay or annul 
insolvency proceedings pending under the Provincial Insolvency Act 
in a District Court (para. 265A). 

265. (I) Power of Insolvency Court under presidency-tewns 
Insolvency Act to stay suit or execution proceeding [P.-t. I. A., s. 18 (1) 
& (2) ]♦—The Court exercising insolvency jurisdiction has power 
under the Presidency.towns Insolvency Act at any time after the making 
of an order of adjudication to stay “ any suit or other proceeding *’ pending 
agamst the insolvent before any Judge or Judges of that Court or in any 
other Court subject to the superintendence of that Court. No such 
power is conferred upon Courts exercising insolvency jurisdiction under 
the Provincial Insolvency Act (g). 

There is a conflict of opinion whether the power to stay is to be 
exercised by a Judge of the High Coart sitting in insolvency or by the High 
Court on its Appellate side. The former view was taken in Jte Naglnial 
Jlaganlal (r), the latter in Re Slanec^diand (s), both decisions of the High 
Court of Bombay. The former view, it fe submitted, is the correct one. 

The “other proceeding” in sec. 18 (1) of the Presidency-towns 
Insolvency Act should be ejusJem generis with or analogous to a suit (t). 

(r) (IDSsj 49 Boto. "88, 91 I-C- 160, 

(s) [I9'23)'4'?Bom^275, 751-C- Cl. f'2-/ 
A.B 390. 

(<) Be Maneclchar^d (1923) 47 Bom. 
275. 279, 75 J C. 61, (’22) A.B. 
390. 


Be Lalbihari Shah (1920) 47 (^1. 
7"1, 60 I. C. 889 ,1 ft case onder 
P.-t. I. A., Sch. 21. r. 18. 

Sariu Prasad v. Bajendm Prasad 
I. L. R. 1937 All. 344 (’37) A. A. 
271, 168 I. C. 939 
See OfTictal Beceher v. Palanxavamx 
ChetU (1925) 4S Mad 750, 88 I.C. 
934, (’25) A.M. 1051 fPrev. I A., 
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The expression “ other proceeding ” refers to proceedings in the nature of 
suits, execution or other legal proceedings («). It does not include a 
proceeding in insolvency. Therefore, a Ju^o of the High Court sitting in 
insolvency has no power under sec. 18 (1) to stay insolvency proceedings 
pending against the same debtor under the Provincial Insolvency Act in a 
District Court (u). This led to the insertion in the Act of a new section, 
being sec. 18A, which is considered in para. 265A below. 


265A. (2) Power of Insolvency Court under Presidency-towns 
Insolvency Act to stay Insolvency proceedings pending In subordinate 
Courts [P.-t. I. A., S. 18A]. — Sec. ISAofthe Presidency-towns Insolvency 
Act provides that the Court exercising insolvency jurisdiction may, at 
any time after the presentation of an insolvency petition, stay any insol¬ 
vency proceedings pendmg against the debtor in any Court subject to 
its supermtendence, and may, at any time after the making of an order 
of adjudication, annul an adjudication against the debtor made by 
any such Court, This section is new. It was inserted by sec. 3 of the 
Insolvency Law (Amendment) Act, 1930. Before the amendment it was 
held that the Court exercising insolvency jurisdiction under the Presi¬ 
dency-towns Insolvency Act had no power to stay proceedings in insol¬ 
vency pendmg in respect of the same debtor under the Provincial Insol¬ 
vency Act in a subordinate Court (see para. 26i above). The need for 
such a power was soon felt as it had become a common practice for 
debtors, who carried on business in Calcutta, to retire to some part of 
the province sufficiently remote, and get an accommodating creditor to 
present a petition in insolvency against them in a District Court. This 
was done with the object of discouraging Calcutta creditors from prose- ’ 
cuting their claims or securing a searching investigation of the debtor’s 
conduct and affairs. The new section gives power to the Judge of a Hig h 
Court sitting in insolvency to stay or annul insolvency proceedings 
pending imder the Provincial Insolvency Act in any Court subject to its 
superintendence in respect of the same debtor. In a later Calcutta case {w) 
this section was relied upon, on the ground that a substantial creditor 
desired that the insolvency proceedings should be under the supervision 
of the High Court, and that such procedure did not cause inconvenience 
to the other creditors. It lias been held that the Chief Court of Oudh 


{u) Sarat Chandra Pal v. Barlow tC Co. 
(1928) 66 Cal. 712, (’28) A.C. 
782 

(f) Re Naginlal Maganlal (1025) 40 
Bom. 788, 91 I.C. 160, (’25) A.B. 
C43 5 Saral Chandra Pal v. Barlow 
di Co. (1928) 56 Cal. 712, (’28) A.C. 
782 ; Re Maneelcitand (1923) 47 


Bom. 275. 75 I.C. 61, (’22) A.B. 
390. See 81=10 JI. A. Sassoon <b 
Sons, Ld. V. Gosto Behari De 
(1927) 31 C-IV-N. 847, 103 IC. 
754, (’27) A.C. 629. 

(w) Re Krishna Kishore Paul (1931) 35 
606.135 I.C. 279 (’31) A.C. 

775. 
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cannot pass an order sta 3 dng a case pending m the Court of the Insolvency 
Judge, Cawnpore, unless the direction of the Chief Court is confirmed by 
the Allahabad High Court {x). 


266. (3) Power of Civil Court under both Acts to stay suit or 
other proceeding pending before It fP.-t. 1. A., s. 18 (3); Prov. I. A., 
S. 29],—Under both the Acts any Court in which a suit or other proceed* 
ing IS pending against tie insolvent, may, on proof that an order of 
adjudication has been made against him, either stay the suit or proceeding 
or allow it to continue on such terms as the Court may think just. The 
Court, however, has no power to dismiss a suit or to discharge execution 
proceedings {y). The power to stay can only be exercised after an 
order of adjudication has been made. The mere filing of a petition for 
adjudication does not empower the Court to grant a stay (z). 


267. Power to stay discretionary.—The Court has discretion to 
stay or not to stay a suit (a). Where a suit is in respect of a debt provable 
in insolvency, it should bo stayed unless there ere special circumstances 
as, for instance, that the suit was at the time of insolvency ripe for hearing 
and the amount of proof against the insolvent’s estate would not be 
seriously affected. In Broumscomhe v. Fair (b), Wills, J., said; **Tho 
dwcretion is not an arbitrary one, but is to be exercised on recognised 
principles. Now there is such a principle here. The intention of the 
Legislature in the Bankruptcy Act was that on the bankruptcy of a man 
no more litigation between the bankrupt and his creditors should bo 
permitted except in special circumstances.” 


268. What proceedings may be stayed and what not.—This section 
is ancillary to tho preceding section (c) which says that after an order 
of adjudication has been made no suit or other proceeding in respect of any 
debt provable in insolvency shall bo commenced hout the leave of the 
Insolvency Court. Tho object of tho section is to compel person'* who 
have claims against the insolvent to prosecute their claims in the Insol¬ 
vency Court (d); but the claim must bo in respect of a debt provahlo in 


(«/) 

( 2 ) 


(a) 


^funnoo Lai v. O^gicial Jleceitn- 
(1038) All. 800. 178 I.C. T5. ('33) 

Mar^tirao v. GcH’ind {'30) A.Jf. 356, 
120 I.C. 735. 

Sw .V. A- Sa**oo» <0 San* Ltd. 

V, f7a»/o JJfkart De (1037) 31 C. 

W. N'. 817, 810. 103 I.C. 73*. (•37) 
A.C. C20. f« cft«o und'T P.-t. 1. A., 

v. Satf (tS83) 58 

83 ; MaftornftS tlajt Eitael: v. Abdul 


Lahimnn (1017) 41 Bom. 

33 I. C. 691! Mclilal v. J/adMiwo 
(1003) 7 Bom. b-B. 140 


». 40]; V, 

rterapandian (‘20) A.3f* 114 . 


(b) (1S8S) 58 L.T. 83. 

(0 r.-t. J.A.. 17; rro*'. lA ' *• 

(d) Pul v. Partau- d- Cc. 

(1920) 50 C»l. 713. 714. 719. (-"I 

A-C. 792. 
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insolvency (e). The obligation to make payments of alimony by a 
husband to his wife directed to be paid by a Divorce Court is not a liability 
provable m insolvencj’, and proceedings to enforce such payments will 
not be stayed (/). Nor will the Court stay any suit against an insolvent 
in respect of a claim from which he would not be released by an order of 
discharge, such as a suit for damages for fraud or other tort (g"), but 
the property of the insolvent having vested in the Official Assignee or 
Eeceiver, execution cannot be issued until after discharge (A). A parti¬ 
tion suit which the sons file to separate the property of the insolvent 
from the properties of the other sharers is not a suit involving a claim 
against the insolvent except in so far as it may involve a claim to account 
or a claim for a money decree against the insolvent. The Insolvency 
Court has no jurisdiction to stay such a suit for partition (r). 


269. Whether suits commenced after order of adjudication and 
without leave can he stayed.—It would appear from the language of 
this section that the only suits or proceedings that could bo stayed under 
this section are suits or proceedings pending at the date on which the 
order of adjudication was made. A different view, however, has been 
taken by tho High Court of Bombay, and it has been held by that Court 
that the language of sec, 18 (3) of tho Presidency-towns Insolvency Act 
Is wide enough to justify the stay of a suit, though commenced after 
the order of adjudication and without the leave of the Court. In that 
case the plaintiff applied for and obtained the leave of the Insolvency 
Court after the institution of the suit, and the suit was stayed (j). This 
decision was followed with considerable hesitation by tho same Higli 
Court in a later case. In that case no leave of the Insolvency Court 
was obtained either before or after the institution of the suit. It was con¬ 
tended for tho defendant that the suit should be dLsmis&od, as it was insti¬ 
tuted without leave, but tho Courtstayed tho suit under this section (I*)* 
In a Madras case tho plaintiff instituted a suit against the insolvent 
without the leave of tho Insolvency Court. Subsequently ho applied 
to tho Insolvency Coiui for leave, but leave was refused on the ground 
that it ought to have been obtained before the institution of tho suit. 


{«) As to what dobts aro prov-ablo in 
insolvency and what not, aeo P..t. 
T . . —j -n-T « „ 

(/) 


for mnintcnanco and for a declara¬ 
tion of chnrpo]. 

(?) Tr prjrte CoUr (1875) L.R. 10 
Ch. App. G52. Soo P.-t. I.A., 
8. 45; Prov. I.A., s. 44. 


(A) Co6Aam v. ^a//on (1875) L.R. 10 
Ch, App. C55. 

{») Kruhnamurlhi/ PilUtx v. Stindara- 
murthf Pillni (1032) 55 Mad. .SriS, 
133 I.C. 225, (’32) A.M. 381. 

(?) Hakotnffi flaji E«iaek v. Abdul 
Itahiman (1917) 41 Bom. 312. 33 
I,C. 691, 

(t) Bkeraj Satnnrthji ds Co. v. Tomn/. 
TOO Oovindrao Prfihhol.fr (1929) 31 
Bom. L.R. 9SI, (’29) A.IJ. SOS. 
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269-272 Court, however, expressed the opinion that the proper remedy 

ol the plaintiff was to apply to the Court in which the suit was instituted 
lor leave to continue the suit under this section (Z). In England where 
an action is commenced without the leave of the Bankruptcy Court 
the practice seems to be to stay the action. This, hoirever, is not done 
under the section of the Bankruptcy Act which provides for a fctay 
of actions (m), but under the section which says that no action shall be 
brought after a receiving order has been made without the leave of the 
Bankruptcy Court (n) The High Court of Lahore has held that a suit 
commenced without leave cannot be stayed imder this section, and that 
It should he dismissed (o). See para. 2S0 above. 

270. Stay of execution against insolvent’s property.—The power 
to stay proceedings under this section can only be exercised after an 
order of adjudication has been made. In a Sind case it was held that 
though the Act did not provide in terms for a stay of execution before 
an order of adjudication was made, the Court executing the decree had 
inherent jurisdiction to stay execution against the property of the insol- 
vent until the Insolvency Court passed an order of adjudication or 
dismissed the insolvency petition (p). 

271. Stay of execution against insolvent’s person.—It was held 
by the High Court of Rangoon that this section applies to a stay of 
execution against the person of a debtor. It was accordingly held that 
when a judgment-debtor, on being arrested in execution of a decree, 
produced an order of adjudication, made after the execution proceedings 
were commenced, the executing Court should act under the provisions 
of sec. 55 of the Code of Civil Procedure, 1908, and require him to give 
security that he will appear, when caUed upon, in any proceeding m 
insolvency' or upon the decree in execution of which he was arrested (?)• 


272. Secured creditors and stay of suit.—As a general rule, the 
Court will not stay a suit by a mortgagee or other secured creditor to 
reah'^e his security (r). The ^judication of the mortgagor as an insolvent 
does not operate as a stay of a mortgagee’s suit to realize his security. 


(l) Ghoitse Rhan v. Bala Suhba Bourth^r 
(193S) 51 Mad. 833, 105 I.C. 109, 
(’27) A.^r. 923. 

(m) B.A., 1914. H. 9. 

(n) B.A., 1914, 8. 7. S«> IW^bury 
X.nws of Eneland, ^ol. 2. p. 63, 
fj>. (h), and Brotcn*eamh' v. 
Bair (18SS) .IS L.T. Blount 
V, WhiUhj (1899) 0 M«n«. 48. 
(1890) 79 1..T. 633. 

(}) Pannn Lai Htutain v. 

IJira Rand .7»«vin Ham (1927) 8 


Lnh. 693. 102 I-C. 37 (’28) A-L. 
ip) Lyon Lord A Co. v. Virbhandai 
(•21) A.S. 69. 76 rC. 3S9. 
lUulla’s Code, not© under 0. -1. 
r, 37, 

(V) M. r. A. L. Yimrannthan Chtihar 
■V. AWul Majid <1925) 3 Ilnnz. 18., 
69 I.C. 381. (’23) A.K. 

(rj Et paric Ilirsl (1879) 11 Ch- P- 
278. S«> ftt-'O Sharp v. 

(1887) 55 L.T. 747. 
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Nor does an application by tho Official Assignee or Receiver to set aside 
the mortgage as void against the creditors (s) operate facto as a 
staj' of tho suit, though the Court in which tho suit is instituted may 
stay the suit until the disposal of the application by the Insolvency 
Court (0- 

4. Effect on transactions. 


273. Effect on transactions.—An order of adjudication deprives 
tho msolveiit of all power to enter into transactions which will bind 
his creditors in respect of his property. After adjudication the Official 
Assignee or Receiver alone is entitled to deal with the msolvent’s property 
and he alone can give a title to a purchaser. Every transaction entered 
into by the insolvent after adjudication in relation to his property is 
void as against the Official Assignee or Receiver. The insolvent as from 
the date of the petition is dead and cannot after the petition enter into 
any transaction in respect of the property which will bind the Official 
Receiver or his creditors. Any person dealing with the insolvent aftef 
that date does so at his peril (m). If a person pays a sum of money 
to the insolvent after an order of adjudication, he will have to pay it 
again to the Official Assignee or Receiver even though the payment was 
made in fulfilment of a contract entered into with the insolvent before the 
order of adjudication and though he had no notice of the order of adjudica¬ 
tion. If after adjudication a person buys property from the insolvent, 
he acquires, no title to it, and he will have to deliver back the property 
to the Official Assignee or Receiver without any claim to a return of the 
price paid by him {v). And if an insolvent, concealing the fact of his 
adjudication, files a suit against a person indebted to him and obtams 
a decree, the decree is a nulhty and it cannot be executed by him (w). 
In an Allahabad case (a:) the insolvent mortgaged his property in order 
to pay off an existing mortgage debt. It was held that the transaction 
was m effect a mode adopted by the first mortgagee of realising his 
mortgage, and therefore the mortgage created pending insolvency was 
valid. In a subsequent Allahabad case (y) an insolvent executed a 
mortgage of his property, and after his discharge the mortgagee filed 


(«) See p.-t. I.A., 8. 65; Prov. I,A., 
s. 53. 

(0 Official Receiver, Coimbatore v. 
Palanisu-'ami Cketti (1925) 48 Mad. 
750, 88 I.C. 934, (’25) A.M. 1051. 
(u) Kewal Krtshana v. Special OJictal 
Receiver I.L.R. 1940 Lah. 60, 
(’39) A.L. 384, 184 I.C. 330. 

(u) See Ex parte Rabbidge (1878) 8 Ch. 
D. 367 ; Ro Teale (1012) 2 K.B. 


3C7. 

(w) Rextarw v. Mahomed (1924) 48 Bom. 

683. 83 'I.C. 34. (’24) A.B. 460. 
{*) Shiam Sarup v. Nand Ram (1921) 
43 All. 555, 63 I.C. 366, (’21) A.A. 
232. 

(y) Rup hiarain v. Har Oopal (1933) 
31 All. L.J. 475, 143 I.C. 836, 
(•33)A A. 449, I.L.r.,55 All 503. 
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a suit against tho insolvent on tho mortgage. It was contended by the 
discharged insolvent that the mortgage having been executed pending 
his insolvency, it was void. It was held that an alienation by an un. 
discharged insolvent of property belonging to him is not void but only 
voidable at the option of tho receiver or the Court. The learned Judge 
observed as follows : '* It is contended that as transfer by an insolvent 
of the property that is vested in the receiver has the effect of defeating 
the provisions of the Provincial Insolvency Act, the transfer must be 
void. The assumption that the transfer in any way defeats the provisiozis 
of the Provincial Insolvency Act is unfounded, for the simple reason 
that it is open to the receiver or to the Court to avoid the transfer and 
to ignore it. In the present case, on the date of the mortgage, the 
property mortgaged liad vested in the receiver, but before the date of the 
suit an order of discharge ivas passed and on the passing of that order, 
the mortgaged property revested (in the mortgagor) and therefore the 
mortgagee was, in view of the provisions of sec. 43 of the transfer of 
Property Act, entitled to recover the mortgage debt by sale of the mort¬ 
gaged property. 

There is no statutory prohibition against the sale of property by 
an insolvent after insolvency proceedings have been initiated. The 
vesting of the property in the OfScial Receiver is for the benefit of the 
creditors and so does not purport to affect the transactions between the 
insolvent and other persons except in so far as they affect the administra¬ 
tion of the insolvent’s estate for the benefit of the creditors. As far as 
the parties to the transaction are concerned they are binding on them. 
A sale deed executed by the insolvent before the insolvency petition 
was filed but registration whereof took place in the course of insolvency 
proceedings was held valid and bindmg on the parties by the Madras 
High Court ( 2 ). 

5. Disqualifications of insolvent, 

274. Disqualifications of insolvent [P.-t. I. A., s. 103A; 

I. A., s. 73].—^An undischarged insolvent so long as he remains un¬ 
discharged is under certain disabilities such as incapacity to hold certain 

offices. This is indeed as it should be. It has accordingly been provide^ 


elected to any office of any local autliority where the appomtnieui 
such office is by election or holding or exercising any such o ffice to w 

(2) Fenya v. Kondayya IX B. 1918 Mad. 873, (’48) A-M. 430. 
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no salary is attached ; and being elected or sitting or voting as member of 
any local authority. 

Removal of disqwlificationa .—The disqualifications cease if the order 
of adjudication is annulled (fl) or if the insolvent obtains from the Court 
an order of discharge, Avhether absolute or con^tional, with a certificate 
that his insolvency was caused by misfortune without any misconduct 
on his part. The Court may grant or refuse such certificate as it thinks 
fit. The Provincial Insolvency Act contains an express provision allowing 
an appeal from an order refusing a certificate. 

275. Insolvency caused by misfortune without misconduct.— 
The idea which underlies the enactment appears to be that he who has 
made shipwreck of his own fortune is not fit to bo trusted to guide and 
care for the interests of others, There may, however, be cases in which a 
man may be adj’udged insolvent without thereby raising a presumption 
of his xmfitnesa for holding a public position. It has accordingly been 
provided that the disqualifications will cease if the insolvent obtams 
from the Court his discharge with a certificate that his insolvency was 
caused by misfortune without any misconduct on his part. The power 
of the Court to grant the certificate is a discretionary one. The burden 
of proving that the insolvency was caused by misfortune without any 
misconduct lies on the insolvent. Misfortime is ** an adverse event not 
immediately dependent on the actions or will of him who suffers from it 
and of so improbable a character that no prudent man would take it 
into his calculations in reference to the interests either of himself or of 
others (6)”. A man reduced to poverty by an act of God destroying 
his property suffers from misfortune without any misconduct on his part. 
A man who gambles so much that if he is unsuccessful he cannot pay 
his creditors, jioes not owe his situation to misfortune without misconduct, 
though he would probably say that he had been unfortunate m his play. 
Similarly if a man institutes a suit for a divorce against his wife and a 
co-respondent on the ground of adultery, but the suit is dismissed with 
costs which he is unable to pay and he is adjudged insolvent on the 
petition of the co-respondent, the insolvency cannot be said to have 
been caused by misfortune, though there may be no misconduct on his 
part, and he is not entitled to a certificate. Absence of misconduct 
does not by itself amount to misfortune. Further, misfortune as defined 
above, must be the sole cause of the insolvency. \\Tiere the insolvency 
is not solely the result of misfortune, it cannot be said to arise from mis¬ 
fortune. ‘If the event which causes the insolvency is due partly to 

(o) S«o r.-t. I.A.. 8. 21 (l)j Prov. i (6) Se Lord Colhn Campbell (1888) 20 
I.A.,s. 35. 1 QBJ). 816, 822, per Fry, L-T. 
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“ misfortune ” and partly to ** misconduct,” it cannot come within the 
exemption (c). If a man publishes a libel against another {d), or slanders 
another (e), it is not a “ misfortune,” and if he is unable to pay the costs 
of the action brought against him and insolvency follows, he is not 
entitled to a certificate. 

6. Disqualification of insolvent to act as trustee. 

275A. Insolvency of trustee [P.-t. I. A., s. 119].—\Vliere an insol- 
rent is a trustee witlun the Indian Trustee Act, 18G6, sec. 35 of that Act, 
■u’hich empowers the Court to appoint a new trustee in certain cases, wiO 
have effect so as to authorise the appointment of a new trustee in substitu¬ 
tion for the insolvent (whether lie voluntarily resigns or not), if it appears 
expedient to do so, and the new trustee will have the same rights and 
powers as he would have had if appointed by decree in a suit. 


Be Lord Collm CampbtU, supra. 
Be Burgea (18S7) 4 Morr. 186. 
Be Theympson (1918-19) B. & C.R. 
160. As to suspension of a plead¬ 


er’s sanad on lus insoh^ncy. 
800 Oovemynanl Pleader y. 
pande (19JS) 52 Bom. 5^7, 

A.B. 3S5. 
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LECTURE VI. 

PART n 

A.—PROCEEDINGS CONSEQUENT ON ORDER OF 
ADJUDICATION. ETC. 

PRESIDENCY-TOWNS INSOLVENCY ACT, SS. 24-27,' 33-37, 

1. Schedtth. 

276. Insolvent’s schedule (s. 24).—^Whero an order of ndj'udication 

is made against a debtor, ho is required to prepare and submit to the 
Court a schedule verified by affidavit, in such form and contaming such 
particulars of and m relation to his affairs as may bo prescribed. The 
schedule must be submitted, if the order is made on the petition of the 
debtor, vrithin thirty days from tho date of the order, and if the order 
is made on tho petition of a creditor, within thirty days from tho dato 
of service of the order. If tho insolvent fails, without reasonable excuse, 
to comply with these requu-ements, tho Court may, on the application 
of the Official Assignee or of any creditor make an order for hia committal 
to civil prison, and, in addition, the Official Assignee may, at the expense 
of the estate, cause the schedule to be prepared in the manner pres¬ 
cribed by the Rules. . , 

2. Protection order. 

277. Protection order (s. 25).—Any insolvent who has submitted 
his schedule may apply to the Court for protection, and the Court ‘may, 
on such application, make an ordpr for protection of the insolvent from 
arrest or detention. A protection order may apply either to all'the 
debts mentioned in the schedule or to any of them as the Court may 
think proper, and may commence and take effect at and for such time 
as the Court may direct, and may be revoked or renewed as the Qourt 
may think fit. Such an order protects the insolvent from being arrested 
or detained in prison for any debt to which it applies, and any insol¬ 
vent arrested or detained contrary to its temw is entitled to his re¬ 
lease : provided that no such order shall operate to prejudice the right 
of any creditor m the event of the order bemg revoked or the adjudi¬ 
cation annulled. 


Paras. 
276, 277 



274 


tECTtTRE Vr. 


Paras. 
277, 278 


Arrears of naaintenance due to the wife of an insolvent against whom 
an order of maintenance under sec. 488 of the Criminal Procedure Code 
has been passed are a debt provable in insolvency coming within the 
purview of sec. 46 (3) of the Presidency.tovras Insolvency Act and it 
is competent to the Court to grant the insolvent a protection order in 
respect of such arrears (o). A protection order under sec. 25 however 
does not protect a debtor from being proceeded against in a Criminal 
Court imder sec. 488 of the Criminal Procedure Code (6). 


Any creditor is entitled to appear and oppose the grant of a protection 
order, hut the insolvent is prima facie entitled to such order on produc¬ 
tion of a certificate signed by the Official Assignee that he has so far 
conformed to the provisions of this Act (c). 


The Court may make a protection order before an insolvent has 
submitted his schedule if it thinks it necessary to do so in the interests 
of the creditors. 


278. Discretion of Court.—A protection order is a privilege to be 
granted or withheld as the Court in its discretion may determine. In 
the exercise of this discretion there is a distinction between oases, where 
the application for protection is made after the insolvent’s application for 
discharge is heard and his discharge suspended, and cases where protec¬ 
tion is applied for before the hearmg of the application for discharge. 
In the former case the Court will have regard to the character and cir¬ 
cumstances of the insolvent. Where the insolvency is of a flagrantly 
culpable kind, being the result of gross extravagance accompanied by 
grave malpractices and a total disregard of the creditors whose money 
has been squandered, protection will not be granted. The Court will 
in such a case look into the reasons given in the judgment for suspending 
the discharge. Thus where discharge'was suspended on proof of facts 
specified in sec. 39 (2) (a), (b), (c), (d), (f) and (j) of the P^esidency-to^vn3 
Insolvency Act (d), it was held that no protection should be grant^ («)• 

Different consideratiozis apply where protection is applied for before 
the hearing of the application for discharge.. The good faith or bad 


(a) 

(&) 

(V) 


S Tahia, In the matter of. 

1937 Mad. 90 (’36) A-M. 793, 
165 I.C. 297. , 

Mahomed Hussein v. Emperor 42 
Bom' L.R. 742, (’40) A.B. 344/ 191 
I.C. 198. 

Under Bombay Rule 90 notice of 
an application for s protection 
order need not bo gu-on to any 
creditors other than execution 


W 

W' 


(0), (dj, (f) and (I). 

Mahomed Haji Isaac v. 

Abdul Bahman (1916) 40 
4C1, 31 I.C. 507 ; 

V. Gulam Mohiddxn (1929) 31 
I..B. 206. (’29) A.B. 13% US 1^- 
791. 
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faith of an insolvent does not ordinarily come under the scrutiny of the 
Court until the application for hia discharge is heard, and before discharge 
the Court has hardly any materials on which it can come to any finding 
as to the conduct of the insolvent. At the initial stage of insolvency 
the affairs of the insolvent have to be investigated and his property 
has to be realised ; it is in the interest of the creditors themselves that 
this should be done and it cannot be done without considerable diffi* 
culty if the insolvent is put in jail or has to go into hiding to escape from 
arrest. The Court must act in the interest of all the creditors and not 
in the interest of any particular creditor who wishes to put the insol¬ 
vent in jail. The section clearly intends that if an insolvent diligently 
performs the duties prescribed by the Act he should not he harassed by 
execution creditors, and should not be rendered liable to pressure where¬ 
by one creibtor may get undue advantage over another. The insol¬ 
vent is prima facie, entitled after adjudication to an order of protection 
in the absence of any report against his conduct, and protection is granted 
as a matter of course. The Court will not, on an apphcation for an 
ad interim protection, inquire into allegations of concealment of pro¬ 
perty or into charges of fraud made against the inselvent by opposing 
creditors, because these are matters to be investigated at the hearing of 
the petition (/). 


It is a good ground for refusing a protection order that the insolvent 
has failed to produce his books of account before the Official Assignee. 
It is no excuse that the books are with a third party and that the Official 
Assignee could apply to the Court ( 9 ) for an order on the third party 
to make them over to him. It is for the insolvent himself in the first 
instance to take all steps in his power to effect the production of the 
books (h). Delay in applying for a discharge may also be a ground for 
refusii^ protection unless it is satisfactorily accounted for (i). A pre¬ 
vious order refusmg protection is no bar to a protection order being made 
at a subsequent stage. The magnitude of the indebtedness shoidd not 
by itself deter the Court from giving protection (j). 


279. Official Assignee’s certificate.—^Any creditor may appear and 
oppose the grant of a protection order, but the insolvent is primafacie 
entitled to such order on production of a certificate signed by the Offi- 


(/) Be Meghraj Oangabux (1911) 35. 
Bom. 47, 7 IC. 448. See also 
In the matter of Dinendra Nath 
Mulhck (1905) 9 C.W.N. 231 
[I.I.A., 1848]. 

(<?) See P.-t. I. A., s. 36 ; Prov. I. A., 
8. 59A. 

{h) In the matter of Qopal Daa Aurora 


{192S) 30 C.WJ7. 112, 91 I.C. 
976. (’26) A.C. 260. 

(<) See Be Meghraj Oangabux (1911) 
35 Bom. 47. 48, 7 I.C. 448. 

{j) Beni Pra$ad v. Phula Mai (1933) 
All. BJ. 1051, 146 I.C. 819, (’33) 
AJB 591. 
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Arrears of maintonanco duo to the wife of an insolvent against whom 
an order of maintenance under sec. 488 of the Criminal Procedure Code 
has been passed are a debt provable in insolvency coming within the 
purview of sec. 46 (3) of the Presidency-towns Insolvency Act and it 
is competent to the Court to grant the insolvent a protection order in 
respect of such arrears (a). A protection order under sec. 25 however 
docs not protect a debtor from being proceeded against in a Criminal 
Court under sec. 488 of the Criminal Procedure Code (6). 


Any creditor is entitled to appear and oppose the grant of a protection 
order, but the insolvent is prima fade entitled to such order on produc¬ 
tion of a certificate signed by tho Official Assignee that he has so far 
conformed to the provisions of this Act (c). 


The Court may make a protection order before an insolvent has 
submitted his schedule if it thinks it necessary to do so in the interests 
of the creditors. 


278. Discretion of Court.—A protection order is a privilege to be 
granted or withheld as the Court in its discretion may determine. In 
the exercise of this discretion there is a distinction between oases, where 
the application for protection is made after the insolvent’s application for 
discharge is heard and his dischaige suspended, and cases where protec¬ 
tion is applied for before the bearing of the application for discharge. 
In the former case the Court will have regard to the.character and cir¬ 
cumstances of the insolvent. Where the insolvency is of a flagrantly 
culpable kind, being the result of gross extravagance accompanied by 
grave malpractices and a total disregard of the creditors whose money 
has been squandered, protection will not be granted. The Court will 
in such a ease look into the reasons given in the judgment for suspendmg 
the discharge. Thus where discharge was suspended on proof of facts 
specified in sec. 39 (2) (a), (b), (c), (d), (f) and (j) of the Presidency.to%vn3 
Insolvency Act {d), it was held that no protection should be granted (e). 

Difi'erent considerations apply where protection is applied for before 
the hearing of the application for discharge. The good faith or bad 


^al 8. Tahia, In the matter of, I.I* R. 
1937 Mad. 90 (’36) A.M. 793, 
165 I.C. 297. , . 

(6) Mahomed Huasein v. 

' Bom.' L R. 742, (’40) A.B. 344, '191 
I.C. 198. X. 

(c) Under Bombay Rule 90 notice of 
an application for a protection 
order need not be given to any 
creditors other than execution 


creditors. 

See Prov. I.A.-e. 42 (1) (a), (b), 
(e). (d), (f) and (i) 

Mahomed Hajv Issao v. Shaikh 
Abdul 'Bahman (1916) 40 Bom. 
461 31 I.C. 607 ; Mahomed Boshan 
V. Gulam Mohiddm (1929)^1 Bom. 
L.R. 206, (’29) A.B. 135, 118 I C. 
791. 
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faith of an insolvent does not ordinarily come under the scrutiny of the 
Court until the application for his discharge is heard, and before discharge 
the Court has hardly any materials on which it can come to any finding 
as to the conduct of the insolvent. At the initial stage of insolvency' 
the affairs of the insolvent have to be investigated and his property 
has to be realised ; it is in the interest of the creditors themselves that 
this should be done and it cannot be done without considerable diffi¬ 
culty if the insolvent is put in jail or has to go into hiding to escape from 
arrest. The Court must act in the interest of all the creditors and not 
in the interest of any particular creditor who wishes to put the insol¬ 
vent in jail. The section clearly intends that if an insolvent diligently 
performs the duties prescribed by the Act he should not be harassed by 
execution creators, and should not be rendered liable to pressure where¬ 
by one creditor may get undue advantage over another. The insol¬ 
vent is prima facie entitled after adjudication to an order of protection 
in the absence of any report against his conduct, and protection is granted 
as a matter of course. The Court will not, on an application for an 
ad interim protection, inquire into allegations of concealment of pro¬ 
perty or into charges of fraud made against the inselvent by opposing 
creditors, because these are matters to be investigated at the hearing of 
the petition (/). 


It is a good ground for refusing a protection order that the insolvent 
has failed to produce his books of account before the Official Assignee. 
It is DO excuse that the books are with a third party and that the Official 
Assignee could apply to the Court {g) for an order on the third party 
to make them over to him. It is for the insolvent himself in the first 
instance to take all steps in his power to effect the production of the 
hooks (A). Delay in applying for a discharge may also be a ground for 
refusing protection unless it is satisfactorily accounted for (i). A pre¬ 
vious order refusing protection is no bar to a protection order being made 
at a subsequent stage. The magnitude of the indebtedness should not 
by itself deter the Court from giving protection (j). 


279. Official Assignee s certificate.—Any creditor may appear and 
oppose the grant of a protection order, but the insolvent is prima facie 
entitled to such order on production of a certificate signed by the Offi- 


(/) Be Meghraj Oangabux (1911) 3S. 
Bom. 47, 7 I.C. 448. See siso 
In the matler of Dintndra tfa(h 
Munich (1905) 9 C.W.N. 231 

[I.I.A., 1848]. 

(?) See P.-t. I. A., s. 36 ; Prov. I. A, 
B. 69A. 

(A) In the matter of Qopat Das Aurora 


(1925) 30 C.WJJ. 112, 91 I.C. 
' 975. (’26) A.C. 260. 

(») Seo Bb Meghraj Gangabux (1911) 
35 Bom. 47, 48, 7 I.C. 448. 

(i) Beni Prasad v. Phula Mai (1933) 
AU, B.J. 1051, 146 I.C. 819. (’33) 
. AJV. 691. 
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279-281 ““I -Assigiiee that he has bo far conformed to the provisions of the Act. 

This provision indicates the lines along which the discretion which the 
Court has in granting protection should b© exercised when a creditor 
opposes the grant. If tho insolvent produces the certificate, the onus 
is thro^m on the opposing creditor of showing cause why the protection 
order should not he made. It is open to tho creditor to show that the 
insolvent has imposed on tho Official Assignee and that in spite of the 
certificate he has not conformed to tho provdsions of the Act or that the 
insolvent has been guilty of undue delay in applying for his discharge, 
for the Court will not countenance an insolv’cnt resting unreasonably 
beneath the shade of tho protection order (it). There is no provision 
as to a Beceivers certificate in tho R'ovincial Insolvency Act, but the 
Court, it is presumed, will tahe the Beceirer’s report into consideration 
in dealmg with the application. 

280. Protection helore submission of schedule.—^As a general 
rule, tho Court will not make a protection order xmtU after the insolvent 
has submitted his schedule. The Court, however, has the power to 
make the order even before the schedule is filed if it thinks it necessary 
to do so in the interests of the creditors ; but no such order can be made 
before adjudication. 


281. Refusal of protection order.—The mere fact that a protection 
order has been refused is no reason for committing the insolvent to jail 
in execution of a decree against him . Thus where after adjudication 
the insolvent had in execution proceedings taken out against him given 
security for his appearance, and on the protection order being refused 
-the judgment-creditor again applied to commit the insolvent to jail 
•on the ground that the insolvent had failed to produce his books of 
account m the insolvency proceedings, it was held that in the oircum- 
atances of the ease the application should be refused (1), lu the course 
•of the judgment Rankin, C. J., said: “I would point out that in the 
circumstances such as the present one the law of India is extremely 
illogical and the position of the Court would appear to be very embar- 
Tassing. Here is a man who so long ago as 26th January of last year 
was adjudicated an insolvent and so far as we know all his properties 
would vest either in the Official Assignee or in the Receiver who would 
be appointed by the Court. It is said that he has not disclosed his books 
and he has been refused the ittotection order. Nevertheless the object 


<*) Se Meghraj Gangabux (19J1) 35 
Bom. 47, 7 IC. 448. 

U) Naooremull v. Lacfimi Narain (1928) 
48^1. L.J. 531. 123 I.C. 854, 


/’09) A C. 144. Hussein Matiomed- 
bhal V. Ofidal Ass%gnee (1936), 38 
Bom. L R. 1204, 167 I.C. 764, (’37) 
A.B. 244. 
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of sending a man to jail for non-pa 5 Tnent of debts if he is under an obli- 
gation to hand over all Iiis assets to the Court of insolvency does not 
appear to me very convincing; still less does it appear to be consistent 
with the principle that this should be done by one creditor while the assets 
are supposed to have been impounded on behalf of all creditors.” 

3 . Meetings of creditors. 

282. Meetings of creditors [s. 26 ; Sch. L]—^At any time after the 
making of an order of adjudication against an insolvent, the Court, on 
the application of the creditor or of the Official Assignee may direct 
that a meeting of creators shall be held to consider the circumstances 
of the insolvency and the insolvent’s schedule and his explanation thereof 
and generallj' as to the mode of dealing with the property of the insol¬ 
vent, With respect to the summoning of meetings, voting at the meet¬ 
ings, and proof for the purposes of voting, the rules in the First Sche¬ 
dule to the Act are to be observed. Those rules are as follows:— 

1. ATeclinja o/ creditors .—The Official Assignee may at any time 
summon a meeting of creditors, and shall do so whenever so directed by 
the Court or by the creditors by resolution at any meetmg or when- 
ever requested in writing by one-fourth in value of the creditors who 
have proved. 

2. Summoninr] of meetings .—Meetings shall be summoned by send¬ 
ing notice of the time and place thereof to each creditor at the address 
given in his proof, or, if he has not proved, at the address given in the 
insolvent’s schedule, or such other address as may be knoAvn to the 
Official Assignee. 

3. Notice of meetings .—The notice of any meeting shall be sent 
off not less than seven days before the day appointed for the meeting 
and may be delivered personally or sent by prepaid post letter, as may 
be convenient. The Official Assignee may, if he thinks fit, also publish 
the time and place of any meetmg in any local ne\vspaper or in the local 
official Gazette. 

4. Duty of insolvent to attend if required .—^It shall be the duty of the 
insolvent to attend any meeting which the Official Assignee may, by 
notice, require him to attend, and.any adjournment thereof. Such 
notice shall be either delivered to him personally or sent to him at his 
address by post at least three days before the date fixed for the meeting. 


. Paras. 
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5. Proceedings not to he avoided for non-receipt of notice. —^Tbe pro¬ 
ceedings held and resolutions passed at any meeting shall, unless the 
Court otherwise orders, be valid notwithstanding that any creditor has 
not received the notice s^t to Jum, 

6. Proof of issue of nottce.~A certificate of the Official Assignee 
that the notice of any meeting has been duly given, shall be sufficient 
evidence of such notice having been duly sent to the person to whom 
the same was addressed. 


7. Costs of meeting. —Where on the request of creditors the Official 
Assignee summons a meeting, there shall be deposited with the written 
request the sum of five rupees for every twenty creditors for the costs of 
summoning the meeting, including all disbursements ; Provided that the 
Official Assignee may require such further sum to be deposited as in his 
opinion shall be sufficient to cover the c<«ts and expenses of the meeting. 

8. Chairman. —The Official Assignee shall be the chairman of any 
meeting. 


9. Right to vote. —A creditor shall not be entitled to vote at a meet* 
ing unless he has duly proved a debt provable in insolvency to be due 
to him from the insolvent, and the proof has been duly lodged one clear 
day before the time appomted for the meeting. 


10. No vote tn respect of certain debts. —creditor shall not vote 
at any such meeting in respect of any unliquidated or contingent debt, 
or any debt the value of which is not ascertained (m). 


11. Secured creditor .—^For the purpose of voting, a seemed creditor 
shall, unless he surrenders his security, state in his proof the particulars 
of his security, the dote when it was given, and the value at which he 
assesses it, and shall be entitled to vote only in respect of the balance, 
if any, due to him after deducting the value of his security. If he votes 
in respect of his whole debt, he shall bo deemed to have surrendered his 
security, unless the CJourt on application is satisfied that the omission 
to value the security has arisen from inadvertence (n). 


12. Proof in respect of negtriiahle instrttments. —T\Tierc a creditor 
seeks to prove in respect of a bill of exchange, promissory note, or other 
negotiable instrument or security on which the insolvent is liable, such 
bill of exchange, note, instrument or security must, subject to any spedal 


I See £■* p<irt€ 2ittp< (J8<3) L.R. 8 
Ch. App. 997, per JloIUsh, L.J. 
See Be Safety Ezplo^ifet, Limtttd 
(1904) 1 Ch. 220 ; Be B»ve (ItKM) 


2 K. B. 409; Be Patceon (1917) 
2 K.B. 527; Be MaZton (J0J9) 
2 K.B. 330. 
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order of the Court made to the contrary, he produced to the Official Para. ,282 
Assignee before the proof can be admitted for voting. . 

13. Potcer io require creditor to give up security. —^It shall be com¬ 
petent to the Official Assignee, rrithin twenty-eight days after a proof 
estimating the value of a security has been made use of in voting at 
any meeting, to reqiiire the creditor to give up the security for the bene- 
6t of the creditors generally, on payment of the value so estimated. 

14. Proof by partner. —If one partner in a firm is adjudged insol¬ 
vent, any creditor to whom that partner is indebted jointly with the 
other partners in the firm, or any of them, may prove his debt for.the 
purpose of voting at any meeting of creditors and shall be entitled to 
vote thereat. 

15. Power of O^dal Assignee to admit or r^ect proof. —^The Official 
Assignee shall have power to admit or reject a proof for the purpose of 
voting, but his decision shall be subject to appeal to the Court. If be 
'VB in doubt whether the proof of a creditor sbovdd be admitted or rejected, 
he shall mark the proof as objected to, and shall allow the creditor to 
vote, subject to the vote being declared invalid in the event of the objec¬ 
tion being sustained. The Official Assignee in admitting or rejecting 
proofs is not a Court within the meaning of that word in sec. 90 (2), 
and therefore the Insolvency Court has no jurisdiction to award costs to 
those who have assisted the Official Assignee (o). 

16. Proxy. —^A creator may vote either in person or by proxy. 

17. Inslrument of proxy. —Every instrament of proxy shall be in 
the prescribed form and shall he issued by the Official Assignee. 

18. General proxy. — A. creditor may give a general proxy to his 
attorney or to his manager or clerk, or any other person in his regular 
employment. In such case the instrument of proxy shall state the rela¬ 
tion in which the person to act thereunder stands to the creditor, 

19. Proxy to he deposited one day before date of meeting.—A proxy 
shall not he used unless it is deposited with the Official Assignee one 

• clear day before the time appointed for the meeting at which it is to 
be used. ' ^ 

20. . O^ial Assignee as proxy. —^A creditor may appoint the Official 
Assignee to act as his proxy. 

(o) In re Moraryi (1932) 34 Bom. L.R. 1 See also Venkatarama v. AnoaiAa- 

1216, 139 I.C. 587, (’32) A.B. 569. | yammal (’33) A.M. 471. 
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21. Adjournment of meeting .—^The Official Assignee may adjourn 
the meeting from time to time and from place to place, and no notice of 
the adjournment shall be necessary. 

22. Minute of proceedings.—The Official Assignee shall dra^r up 
a minute of the proceedings at the meeting and shall sign the same. 

4. Public examination. 


283. Public examination of insolvent [P.-t. I. A., s. 27].—Where 
the Court makes an order of adjudication it is required to hold a public 
sitting on a day to be appointed by the Court, of •which notice is to be 
given to creditors in the prescribed manner, for the examination of 
the insolvent and the insolvent must attend thereat in order that he 
maybe examined as to his conduct, dealings and property. The examina¬ 
tion is to be held as soon as conveniently may be after the expiration 
of the time for the filing of the insolvent’s schedule. Any creditor 
who has tendered a proof, or a legal practitioner on his behalf, may 
question the insolvent concerning his affairs and the causes of his failure. 
The Official Assignee is required to take part in the examination of the 
insolvent; and for the purpose thereof, subject to such directions as 
the Court may give, may be represented by a legal practitioner. The 
Court may put such questions to the insolvent as it may think expedient. 


The insolvent is to be examine upon oath, and it is his duty to 
answer all such questions as the Court may put or allow to be put to him. 
Such notes of the examination as the Court thinks proper are to be taken 
down in writing and to be read over either to or by the insolvent and 
signed by him, and may thereafter be used in evidence against him and 
are to be open to the inspection of any creditor at all reasonable times. 
When the Court is of opinion that the affairs of the insolvent have been 
sufficiently investigated it is required to make an order declaring that 
his examination is concluded, but such order does not preclude the 
Court from directing further examination of the insolvent -whenever it 
may deem fit to do so. The Court should not lightly dispense with the 
public examination of the insolvent, even where a composition is being, 
proposed. Unless there is an examination and investigation no cr^Hor 
can know whether it is in his interest to accept the scheme of composition. 
A composition in the absence of public examination when the debts 
are large, is not consistent with the efficient administration of the Act (p). 


(P) 


T^aravan Singh v. AHorSingh (1932) I 
59 Cal. 143e. 141 I.C. 800. {’33} | 


A.C. 129. 
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Where the insolvent is a lunatic or suffers from any such mental or 
physical afihction or disability as in the opinion of the Court makes him 
unfit to attend lus public examination, or is a ivoman who accordmg to the 
customs and manners of the country ought not to be compelled to appear 
in public, the Court may make an order dispensing with such examination, 
or directing that'the insolvent be examined on such terms, in such manner 
and at such place as to the Court seems expedient. 

284. Scope of the examination.—^This section is taken from sec. 17 
of the Bankruptcy Act, 1883, now sec. 15 of the Bankruptcy Act, 1914. 
The only provision for the public examination of the insolvent in the 
Provincial Insolvency Act is that contained in sec. 24 (2) and (4). Under 
that Act the examination is held before the order of adjudication is made; 
under the Presidency-towns Insolvency Acfc the examination is held 
after the order of adjudication is made. 

As in England so here the insolvent is to be exammcd as to his 
conduct, dealings and property”, in short be is to be exammed as to his 
affairs. The scope of the inquiry’ is not limited to offences in connection 
with his insolvency, but extends to all matters which the Court may 
take into consideration on the application for discharge and tvhich would 
justify a refusing or suspending or qualifying of an order of discharge (j). 
The object of the examination is not merely to obtain a full and complete 
disclosure of his assets and the facts relating to the insolvency in the 
interests of his creditors, but is also for the protection of the public. 
In i?e Paget (r), Lord Hanworth, M. R., said : “ The debtor in the present 
case came up for public examination under the provisions of sec 15 
of the Bankruptcy Act, 1914, which require that a debtor against whom 
a receiving order has been made shall be publicly examined as to his 
‘ affairs.’ I use that word comprehensively, the object of the examination 
being not merely for the purpose o^ collecting the debts on behalf of the 
creditors or of ascertaining simply what sum can he made available 
for the creditors who are entitled to it, but also for the purpose of the 
protection of the public in the cases in which the bankruptcy proceed¬ 
ings apply, and that tliere shall be a full and searching examination as to 
what has been the conduct of the debtor in order that a full report may 
he made to the Court by those who are charged to carrj* out the examina¬ 
tion of the debtor. To concentrate attention upon the mere debt collect¬ 
ing and distribution of assets is to fail to appreciate one verj' important 
side of bankruptcy proceedings and law.” » 

(g) He Alherton (1912) 2 K.B. 251. i 
(»■) (1027) 2 Ch. 85. 87 ; Re Jarcett 1 
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(1929) 1 Qi. 108. 
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285. IncrimlnatiDf questions,—Th& object of the section, as stated 
above, is to secure a full and complete examination and disclosure of the 
facte relating to the evidence not merely in the interests of the creditors, 
but also in the interests of the public. The insolvent is therefore bound 
to ansu'cr all questions relating to his conduct, dealings and property 
which the Court may put or allow to be put even though the answers 
tend to criminate him («). 


285A. Use of answers in evidence.—Answers hy an insolvent at 
his public examination may alwa 3 r 8 be used against him in a proceeding 
taken against him personally, e.g., on an application to strike off his 
name as a solicitor on the ground of misconduct (<), or in a criminal 
proceeding instituted against him under secs. 103 and 104 of the Presi¬ 
dency-towns Insolvency Act (tt) [Provincial Insolvency Act, secs. 69, 70], 
but not in a proceeding t^ken against him in a representative capacity, 
€.g., as a trustee (v). They are not, however, evidence in any suit or 
other proceeding against a third person, not even on a subsequent apphea- 
tion by the Official Assignee or Receiver in the same insolvency {.to). 
Thus the answers given by an insolvent are not evidence against a third 
person in a proceeding taken by the Official Assignee against him imder 
sec. 7 of the Presidency-towns Insolvency Act (Provincial Insolvency Act, 
sec. 4) to recover from him property alleged to belong to the insolvent {x), 
or against a mortgagee on an application by him under r. 18 of 
Schedule II to the Presidency-towns Insolvency Act (y), or against 
beneficiaries in a suit by the Official Assignee or Receiver against the 
insolvent and his co-trustees to set aside a transfer made by the insolvent 
of his property to the trust estate to make good breaches of trust commit¬ 
ted by hi m ( 2 ), or against creditors in a suit by them under sec. 53 of the 
Transfer of Property Act, 1882, to set aside a transfer made by the 
insolvent (a), or in a proceeding by the Official Assignee or Receiver 
to set aside a voluntary transfer or a fraudulent preference (6). Nor 


(a) iJe Atherton (1912) 2 K.B. 261; 
Rt Paget (1927) 2 Ch. 85, 87. 


Re aiei'enson 

106; Re Keene (1922) 2 Cb. 476. 
Re A SoheUor (1890) 25 Q BJ?. 17. 
Motilal V. Emperor (1928) 32 C. 
W.N. 1140, 113 I.C. 851 (’29). 
A.C. 80. Se» Re Joseph Perry 
(1919) 46 Cal. 996, 64 I.C. 478, 
a case under the P.-t.' I.A., b. 36 
As to English law, see BA., 
1914, B. 166. 

Ktw Prance and Garrard's Trustee 


V. Hunting (1897) 1 Q.B D 607. 
(to) Re Brunner (18S7) 19 QB.D. 57... 
(a?) 'Jnanendra Bala Debt v. Official 
Assignee oj Calcutta (1925) 30 
aW.N. 346, 93 I.C. 834. (’26) A.C. 

(w) Jarwa Bai v. Pitambar (1916) 24 
Cal, LJ. 149, 36 I.C. 689. 

(2) Hew Prance and Garrard’s Trustu 
V. Hunting (1897) 2 QB. 19* 

(а) Luchtram v. Radha (1922) 49 Cal. 
93. 66 I.C. 15. 

(б) Re Brunner (1887) 19 Q.B.D. 57-; 
Vmesh Chunder v. Fallner (1932) 
36 C.W,N. 337, 138 I.C. 741, (32) 
A.C. 621. 
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are they evidence against the Official Assignee as representing the estate 
of the insolvent (c), or against a person adjudged insolvent along rrith 
him (d). 

"IMiere the insolvent is called as a trifness as to any matter arising 
in his insolvency, it is open to any party, including the party calling him, 
to elicit from him in cross-examination what account ho has given of the 
matter in his public examination (c). 

286. Notes ot examination.—The notes of the examination are to 
bo taken do^m in writing and they-are to be read over either to or by the 
insolvent, and may thereafter he used as evidence against him. If the 
notes are not read over to or by the insolvent or are not signed by him, 
they cannot be used as evidence against him ; hut this does not exclude 
other ways of proving the insolvent’s admissions made at his examination. 
The admissions may be proved by the oral evidence of the person who 
took the notes (/). A copy of the notes ct the insolvent’s examination 
under sec. 27 is a copy of the proceedings before the Court (p). 

287. Application for examination when to he made.—Aa applica¬ 
tion for the public examination of the insolvent must be made before 
the insolvent applies for his discharge. Except in very special circum¬ 
stances applications made after the petition is placed on the board 
for final hearing should not be allowed (A). 

5, Duties of insolvent. 

288. Duties of insolvent as to discovery and realisation of property 
(s. 33).—Every insolvent must, unless prevented by sickness or other 
sufficient cause, attend any meeting of his creditors which the Official 
Assignee may require him to attend, and submit to such examination 
and give such information as the meeting may require. 

The insolvent must give such inventory of his property, such list 
of his creditors and debtors, and of the debts due to and from them 
respectively, submit to such examination in respect of his property or his 
creditors, wait at such tim es and places on the Official Assignee or special 

(c) Re Bottomky (1899) 84, LJ.K.B. 

1020 j Luckiram v. Radha (1922) 

49 Cal. 93, 66 I.C. 15. 

(o!) Luchtram v. Radha (1922) 49 Cal. 

93, at pp. 97-98, 66 I.C. 15. 

(e) Re Cunningham (1899) 6 Mans. 199, 

80 L,T. 503. 

(/) R. V. Erdheim (1896) 2 Q.B. 260; 

Re J&eeph Perry (1919) 46 Cal. 

996, 998, 999, 54 I.C. 478. 


{ff) In the matter of Court FeesAet,Sec. 6 
I.I1.R. 1939, 1 Cal. 56 (’38) A.C. 
755, 42 C.WJf. 1146, 178 I.C. 797. 

(A) Re Fardunji Dadabhoy Daruvala 
(1924) 26 Bom. L.R. 627, 83 
I.C. 782, (’24) A.B. 542; Re 
Aparhn Kriehna Roy (1931) 35 
C.WJT- 664, 135 I.C. 874 (’31) 
A.C- 801. 
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manager execute such powera-of-attomey, transfers and instruments, 
and generally do all such acts and things in relation to his property and 
the distribution of the proceeds amongst his creditors, as may be required 
by the Official Assignee or special manager or may be prescribed by the 
Rules or be directed by the Court by any special order or orders made 
in reference to any particular case, or made on the occasion of any special 
application by the Official Assignee or special manager, or any creditor 
or person interested. The insolvent must aid, to the utmost of his 
power, in the realization of his property and the distribution of the 
proceeds among his creditors. 

In the case of a provident fund deposit, when once the money is 
paid to the depositor it ceases to be exempt from attachment or the claims 
of the Official Assignee, but the Official Assignee is not entitled to an 
order under sec. 33 from the Insolvency Court directing the insolvent 
to hand over the money to* the Official Assignee directly the insolvent 
receives it in as much as if an anticipatory order can be made ordering 
the insolvent to hand over the money directly he receives it the beneficent 
provision of the Act is entirely destroyed (i). 


If the insolvent wilfully fails to perform the duties imposed upon him 
by the section, or to deliver up possession to the Official Assignee of any 
part of his propertj*, which is divisible amongst his creditors under the 
Act and which is for the time being m his possession or under his control, 
he will in addition to any other punishment to which he may be subject, be 
guilty of a contempt of Court and may be punished accordingly. 


289. Insolvent to execute transfers of his property.—^Vhere the 
insolvent is personally within the jurisdiction of the Court, he may be 
ordered to execute a conveyance of his property, though it may be situate 
outside India. The reason is that the property of the insolvent irAercrer 
situate vests in the Official Assignee under the Presidency-towns Insol¬ 
vency Act (j). 


290. Insolvent to aid Official Assignee.—The insolvent is bound 
to aid to the utmost of his power in the realization of his property. He 
cannot, however, be compelled to work and earn money for the benefit of 
the creditors (k). He cannot be called upon to plough his farm or to ride 
his horse or show his goods in the event of the Official Assignee or Receiver 
requiring him to facilitate and improve a sale of his goods (/). Xor is lie 


(0 Official Asnynee, Madra9 v. B. W’. (t) 

Manifold (’36) A.M. 855. 167 I.C. (1) 
165. 

(j) See r.-t. I.A., a. 17. 


He Jones (1891) 2 Q.B. 232. 
Board of Trade v. Block (1883) 13 
App. Cas. 570, 573. 
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■boimd to submit to a medical esamination to enable the Official Assignee 
or Beceiver to effect an insurance on his life for the purpose of making 
saleable an asset forming part of his estate (m). In Board of Trade t. 
Block (n) the principal asset to whidi the bankrupt was entitled was a 
reversionary interest in a legacy of two thousand poimds contingent 
upon his surviving his mother. The bankrupt’s age was about twenty- 
four and his mother’s about sixty-eight- The trustee in bankruptcy 
had an offer from an insurance company for a purchase of this reversion 
conditional on the bankrupt passing a medical examination with a view 
to a policy on his life being effected. The trustee requested the bankrupt 
to submit to a medical examination, but the bankrupt refused to do so 
without giving any reason. The bankrupt afterwards applied for his 
discharge, but it was opposed on the ground that the bankrupt had refused 
to submit to a medical examination and to that extent he had failed 
to aid the trustee in the realisation of his property. It was held that 
the refusal to submit to a medical examination was not a ground upon 
which the bankrupt’s discharge could be refused or suspended. The 
insolvent, however, is bound to disclose to the Official Assignee secret 
formulas for the manufacture of articles although they have never been 
committed to writing and exist only in his brain. Such formulas are 
“ property ” within the meaning of the section (o). 

291. Committal for contempt.—If the insolvent wilfully fails to 
perform any of the duties mentioned above, e.g., to wait on the Official 
Assignee, where and when required by him, he is guilty of contempt of 
Court and liable to be punished for it. It is not necessary, to render 
him liable for contempt, that the Offiaal Assignee should have applied to 
the Court for an order for the insolvent’s attendance or that the order 
should bo in writing or that it should have contained a notice that unless 
he complied with it he would be committed for contempt, though it is 
desirable to take these steps before committing him. The offence is 
complete immediately the Official Assignee’s directions are disobeyed (p). 
A doubt was expressed in a Madras case as to whether the Insolvency 
Court can punish for contempt an agent of the insolvent who at tho 
instigation of tho insolvent obstructs the realisation of the insolvent’s 
property { 5 ). 


292. Committal after discharge.—^The dischaigo releases tho 
insolvent only from debts provable in Insolvency, and not from the 


(m) Rt Garnett (1885) 16 Q BJ). 698; 
Board of Trade v. Block (1888) 
13 App. Ca-9. 570. Seo Re Jonee 
. (1890) 24 Q.B.D. 589. 595. 

('*) (18SS) 13 App. Cas. 570. 

( 0 ) Re Keene (1922) 2 Ch. 475. 


(P) 

t7) 


Bhuramull Banka v. Offiexal 
Auignee of Bengal (1920) 47 Cal. 
56. 56 l.C. 337. 

Official Assignee v. Suryakantham- 
vtal (1937) 175 l.C. 543. (’38) 
AJl. 175. 
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300-302 


(2) If any person so summoned refuses to come before the Court or 
to produce any such document -without just cause, the Court may issue 
a warrant for his arrest. 

(3) The Court may examine any person so brought before it con- 
cerning the insolvent, hrs dealmgs or property, and such person may be 
represented by a legal practitioner. The Court has also power under 
sec. 37 to issue a commission for the examination of any person liable 
to examination under sec. 36. 


301. Previous enactments.—The power to summon witnesses in 
bankruptcy -was originally conferred by 34 and 35 Henry 8, c. 4, s. 2 and 
was continued by 13 Eliz. c. 7, and subsequent enactments. This sec¬ 
tion is based on sec. 27 of the Bankruptcy Act, 1883, now Bankruptcy 
Act, 1914, sec. 25. The corresponding sections of the Bankruptcy Act, 
1869, are secs. 96, 97 and 98. 


302. Object of private examination.—^Besides the public exami¬ 
nation of the insolvent (o) the Court has the power to summon the insol¬ 
vent before it and to examine him respecting his dealings and property. 
The Court has also the power to summon any other person known or 
suspected to have in his possession any of the insolvent’s property, 
or to be indebted to the insolvent, or to be capable of giving informa¬ 
tion about the insolvent, his dealings or property, and to examine him. 
This examination is held in private by the Court or its o£6cer (to). Its 
object is to enable the Court to obtain information as to the insolvent’s 
property (ar). “It is of the utmost importance that the trustee in bank- , 
ruptcy should have this power of investigating all matters relating to 
the estate which he is called upon to administer, much of which might 
often be lost to the creditors, if he were compelled to rely only upon 
such information as the bankrupt may be able or willing to give, or 
as be can ascertain from persona ready to assist him voluntarily. With¬ 
out it, he would frequently be compelled to choose between abstaining 
from insisting upon a claim to property to which he is-probably en¬ 
titled, and commencing proceedings without knowing whether they 
are justified by the facts” (y). An examination under this section is 
in many cases the first step to a litigation hostile to the witness. 


Prima facte the Court ought not to make an order under sec. 36 
unless there is ground for thinking that the order is likely to bo of some 


(r) r..t.I.A., 9. 27; Prov. I. A., s. I 
24 (2). (3) and (4). 

(tp) }}e n'hicher (1888) 5 Morr. 1«3. (y) 

(x) Lakshmi v. Official Assignee, I 


Madras, I.L.R. 19^0 8t)», 

(•50) A.M. 410. 

%Vaco on Bankruptcy. P- 
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use. But the mere fact that the result of the examination may be of 
use to the Official Assignee and may be the subject of inconvenience to 
the person examined in future litigation is no reason for not making 
the order. The mere fact that an admission is not likely to be made is 
no ground for refusing to direct an examination. The Court ought not 
to refuse or limit the order on the ground that the information to be 
obtained on the examination may result in litigation against the 
person examined. The very object of such an examination is to 
obtain information as regards the affairs and dealings of the 
insolvent and to see if proceedings should be taken in the 
interests of the creditors as a whole for the purpose of challenging 
the transactions entered into by the insolvent and to say that litiga¬ 
tion might issue as a result of such an examination would defeat the 
very object with wliich the section has been enacted. The only case 
in which any such order should not be made is where litigation has actually 
commenced as is pending between tho parties with reference to the very 
question information about which is sought to be elicited by means of 
such examination (s). 

It has been held in England under tho corresponding section of 
the Bankruptcy Act 1914 that the power given to the Court by sec. 25 
of the Act to order tho attendance for exammation of the bankrupt 
and persons capable of giving information respecting tho bankrupt, 
his dealings or property is not limited to the duration of the bankruptcy 
but survives the effective discharge of tho bankrupt (o). 


303. Who may apply for examination.—Tho application for 
examination may be made by tho Official Assignee or any creditor who 
has proved lus debt. The application should set out fully the object 
with which tho examination is sought (6). Tho expression "a creditor 
who has proved liis debt” means a creditor who has lodged or tendered 
his proof as required by law. It is not also necessary that his proof 
should liavo been admitted (c). WTien the application is made by tho 
Official Assignee, it should be readily granted. Wlien tho creditor makes 
tho application, lie is bound to show a prima /acie probability that some 
benefit will result to tho cstato or to tho general body of creditors from 


(j) In re Qoolbai Petit Bank of India 
Ltd. V, Pherozesha Petit, I,L.R. 

Bom. GCo, 35 Bom. L R. 546, 
(’33) A.B. 309, 145 I.C. 645. 

(а) Xn re CouUon, 11934) 1 Ch. 45 
(C.W.). 103 LJ. (Ch.) 31. 

(б) Pe A. F. Seldana (1039) 33 C.W.X. 
679. 


(e) Sailendra Kriehna Poy v. RoaH- 


Seo as to mode of proof P.-t. IjV., 
sell. II, r. S. 
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302, 303 
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303-306 


the proposed examination (d). Under special circumstances a creditor 
may be summoned for examination on the application even of the 
insolvent (e). 

304. Order may be made ex parte.—An order for the examination 
of a v'itness may be made ex parte unless it is otbenvise provided by Rules 
made under the Act (/). The person so summoned is entitled, as of right, 
to appear by counsel and alter givmg notice to the other side to object 
to the order on the ground that it -was erroneously made (?). 

305. Who may be present at the examination.—The examination 
under this section is held in private before the Court or its officer (h). 
When a ivitness is examined under this section, the insolvent has no right 
to be present (0- Also it irould seem that even a creditor has no right 
to attend the examination without leave (j). 


306. Scope of the inquiry.—The power of examination vested in 
the Court by this section is not merely a formal one. It enables the Court 
to examine the ^vttness usefully and to sift the matter in hand so far as 
may be necessary for the information of the Court and as the Court may 
require {k). Although persons summoned under sec. 86 are not infre¬ 
quently persons irho may be expected to wish to conceal the true nature 
of their dealings 'vith the insolvent from the Court, that is by no means 
invariably so and there is nothing to j’uetify treating examinations 
under sec. 36 as penal inquisitions (1). 


An examination under this section is in the nature of a secret pro¬ 
ceeding (m). It is not a proceeding in the nature of a litigious proceeding 
between two parties. A witness summoned for examination under this 
section is not in the ordinary position of a witness called by a htigant 
party in order that he may be examined by the two litigant parties before 
the Court, hut he is, so to speak, the witness of the Court. No doubt it 


(d) He Alladmbhot/ Habibhoy (1887) 
11 Bom. 61; Hx parle i/tchoi«on 
(1880) 14 Ch. U. 243; Haji Dado 
H'ttrmahomed v. Ismail Kanm 
(1029) 31 Bom. L.B. 420, 118 
I.C. 791, (’29) A.B. 230. 

(f) Ex parte Austin (1876) 4 Ch. D. 13. 
(f> Be Kmonj Afo?wn Roy (1916) 20 
C.W.N. 1155, 36 I.C. 900; Sulhlal 
V. Official Assi'rtee of Calcutta 
(1921) 34 Cal. LJ. 355, 66 IC. 
800, (’21) A C. 150. 
fo) Be Xlantclji Caxrasjee (1906) 8 
Boro. L.R. 85; Snrat Kumar v. 
A’n5»n Chandra (1929) 56 Cel. 667, 
(’2S) A.C. 786, 115 I.C. 39. 


(ft) Re TFfticfter (1888) 6 Morr. 173 
See P..t. I.A., 8. 6. 

(i) Re Beall (1924) 2 Q.B. 135. 
(^) See Be Koruich Fire Insurance Co. 
(1884) 27 Ch. D. 515, a case under 
8. 115 of tho English Companies 
Act. 18G2. 

(IL) Be fiefterrer (1888) 20 Q.B.D. 518, 


w 

(m) 


In re TJvertdra Kumar Mitra, 
I.L.R. C3 Cal. 88, 40 C.W.K. 12. 
164 I.C. 415. 

Lraroud v. Halifax Joint Slocl 
Banking Co. (1893) 1 CTi. 660. C92. 
See Lalshm% v. OJflacd Assignee 
of Uadras, aupra. 
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has been the common practice, and, indeed, a convenient one, to allow Para. 306 
the counsel or other representative of the Official Assignee to put the 
questions, but stiUthe conduct of the examination rests with the Court («)• 

To talk of examination-in-chief, or cross-examination, or re-examina¬ 
tion in cases of this Idnd, is to use terms which are really not applicable. 

The whole object is to get information in order to see what course ought 
to be followed by the Official Assignee with reference to some matter or 
filaim in the insolvency (o). In a Rangoon case it was held that the 
Official Assignee had no right, since the amendment of sub-secs. (4) 
and (5) of this section, to apply for the examination of a person knoAvn 
or suspected to have in his possession any property belonging to the 
insolvent for the purpose of obtaining from him the proof of the case 
which the Official Assignee has to establish (p). This decision, it is 
submitted, is erroneous. It ignores the distinction between the power 
of the Court to examme a person supposed to be indebted to the insol¬ 
vent or suspected to be in possession of the property of the insolvent 
under suh-secs. (1) to (3) of the section and the power to direct such 
person to pay to the Official Assignee the amount in which ho is found 
to bo indebted to the insolvent or to deliver to the Official Assignee any 
property belonging to the insolvent of which such person may bo in 
possession under sub-secs. (4) and (5) ( 9 ). The amendment deals only with 
the latter power, and not the former. The Court has no power after 
the amendment to direct payment or delivery of property to the Official 
Assignee unless the person examined admiU that he is indebted to the 
insolvent or that he has in his possession any property belonging to 
the insolvent. Rut this does not affect the power of the Court to examine 
a person under suh-secs. (1) to (3) with the object of eliciting informa¬ 
tion fium him as regards the property of the insolvent and using that 
information against him in a proceeding for recovering possession of 
that property from him. The power to examine is indispensable for 
the realisation of the property of the insolvent and it has recently been 
extended to Courts in the mofussil by the Provincial Insolvency (Amend¬ 
ment) Act XXXIX of 192G. 


The examination may go as far 
order to bring out the real facts of 
arxswer all questions so long as th£^’ 


{n} Jle Schamr (16SS) 20 Q.B.D. 518. 
522. 

(o) Ltarof/d v. Halifax Joint Stort 
Banking Co. (IS03) 1 Cli. 686, 
at pp. 692-693. 

(p) In the matter of Q, H. Qhanehee 


OS the Court considers necessary in 
the case (r), and the witness must 
relate to the insolvent, his dealings 


<6 SoM (1029) 7 Rang. 675, 121 1.C. 
772 (*30) A.R. 32. 

(9) In re Culbai Petit Bank of India 
Ltd. V. Pherozshaio B. Petit, Supra, 
(r) Be Sehanrr (1858) 20 Q.B.D. 618, 
622. 
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or property. The questions need not relate directly to the insolvent’s 
property ( 5 ). A ■witness, liowver, cannot be required to furnish an account 
in ■writing not on oath of dealings between liim and the insolvent (f). 

Although on the insolvency of o Hindu father the father’s power 
to sell the son’s share for debt bln^ng on the family may vest in the 
Official Assignee, such po^wer of sale terminates with the severance of 
joint status and after such severance the Insolvency Court has no juris¬ 
diction under sec. 36 to summon tlio son. Consequently no question 
between the Official Assignee and the son can be decided by the Insol¬ 
vency Court but they must be decided in a partition suit to which the 
Official Assignee is a party («). 


Where an examination is being conducted under this section, it is the 
duty of the Court to exercise some control over the persons who are 
conducting it. If the questions put to the witness are such as ought not 
to be put or are clearly irrelevant or calculated to mislead the witness, it 
is the duty of the Court to intervene (r). The witness may refuse to 
answer questions put to him on the ground that they are improper, and 
it is for the Court to decide whether the questions are proper or not. 
Where the examination is being conducted before an officer of the Court, 
and the witness refuses to answer on the ground that the question is 
improper, the officer should report the refusal to the Court, and the 
Court ■will decide whether the witness should be compelled to answer 
the question or not (tc). A person examined as a witness under this 
section is entitled to all tlie privileges conferred on a -witness by the 
Indian Evidence Act, 1872, and he cannot be compelled to answer any 
question which that Act allows him not to answer (»). 


307. Incriminating questions.—^The general rule in England is that 
a -witness is excused from replying to any question the answer to which 
would have a tendency to expose the witness, or the "wife or husband of 
the -witness, to any criminal charge, penalty or forfeiture. In England 
it has been held that a mere witness summoned for examination under 
the corresponding section of the English BanloTiptcy Act is entitled to 
claim the same privilege and he may refuse to answer a question on the 
ground that his answer would tend to criminate him. The Court, how- 


fa) Ex parte Vogel (1818) 2 B. & Aid. 
219, 106 E.R. 347. 

(i) plx parte Jteynolds {1882) 21 Ch. H. 
601. . „ ^ 
fu) Krishnamurthy Pilla* v. Sundara- 
muTtky Pillai, I.L R. 55 MaiL 658, 
l’32) A.M. 381. 138 l.G. 225. 

(v) Re Pennington (1888) S Morr. 216, 


268; Re TtUett (1890) 7 Morr. 286, 
291. 

(w) Sulhlal V. Official Assignee of 
Calcutta (1921) 34 Cal. L.J. 355, 
66 I.C. 890, (’21) AC. J50. 

(x) Re Vxjiarangam Haidu (’29) A.M. 
183, 114 I.C. 836. 
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307, 308 


In India a witness is not excused from answering any question as 
to any matter relevant to the matter in issue in any civil or criminal 
proceeding, upon the ground that the answer to such questions will cri¬ 
minate Or may tend directly or indirectly to criminate him, or that it 
will expose or tend directly or indirectly to expose him to a penalty or 
forfeittire of any kind ; hut it is prodded that no answer which the wit¬ 
ness has been compelled to give shall subject him to any arrest or prose¬ 
cution, or bo proved against him in any criminal proceeding, except a 
prosecution for ^ving false evidence by such ans\ver. This is the rule 
laid down in see. 132 of the Indian Evidence Act, 1872. It may be 
observed that the Ian' in India was at one time the same as that in Eng¬ 
land, and a witness in India was entitled to the same privilege as a 
witness in England. This privilege ^vas taken away in India by sec. 
32 of Act H of 1855, which is identical with sec. 132 of the Indian Evi¬ 
dence Act. Such being the general rule of evidence in India, a witness 
examined under sec. 3d of the Piesideney-towns Insolvency Act will not 
be excused from answering any question on the ground that it would 
tend to criminate him (a). As regards the insolvent himself, the rule 
in India is the same as that in England and an insolvent is bound to 
answer all questions relating to his conduct, dealings or property, even 
though the answer may criminate him (6). 


ever, must be satisBed that tho objection is a genuine one {y). The 
bankrupt himself, however, being under a personal obligation to make 
a full ^closure of his property to lus creditors, is not entitled to any 
such protection, but must answer all questions put to him about his 
property, whatever the consequences to himself may he { 2 ). 


308, When answers may be used against person giving them.— 
As in England so in India answers given by a witness at his private exami¬ 
nation under this section are evidence against him. They ate not merely 
evidence against him in any insolvency proceeding; they are evidence 
against him in any civil proceeding, whether in insolvency or whether in 
a civil suit, on tho general principle, namely, that “any statement made 
by a man on oath may be used against Idm as an admission”. Thus 
evidence given by a -witness under this section may be used against him 
in a subsequent proceeding under sec. 7 of the Act for recovery of pro- 


(tf) Ex parte Schofield (1877) 6 Ch. D. 
230 5 Ex parte Reynolds (1882) 
20 Ch. D. 294; Ex parte Oxlbert 
(1886) 3 Mart. 223. 

(s) Ex parte Schofield (1877) 6 Ch. D. 
230. 


Stikhlal V. Ofilclal Assignee of 
CalmUa (1921) 34 Cal. UJ. 355,361, 
66 IC. 890. (’21) A.C. 150. 

(b) Be Joseph Perry (1919) 46 Cal. 
996, 1000, 54 I.C. 478. 
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Para. 808 pcrty in his possession and alleged to belong to the insolvent (c). Where 
the person in whoso favour tho insolvent originally made the transfer 
18 examined under sec. 36, the deposition may bo used against him but 
not against tho transferee though lio had taken tho transfer after the 
order of adjudication (d). 


In England answers given by a bankrupt at his private examination 
are admissible as evidence against him in a criminal charge. It has thus 
been held that evidence given by a bankrupt under the corresponding 
sec. 97 of t)ie BanJcruptc}' Act, 18C9, may ho used against him in a subse¬ 
quent indictment for obtaining property on credit under tho false pretence 
of dealing in the ordinary way of his trade (e). In India there is a conflict 
of opinion ivhetlier a deposition of an insolvent examined imder this 
section is admissible as evidence against him in a criminal charge. In 
Jte Joseph Perry (/), it was held by Rankin, J., that it is, and this decision 
was upheld in appeal (y). The offences with which the insolvent was 
charged in that case were some of those mentioned in sec. 103 of the 
Presidenoy-toivns Insolvency' Act. On the other hand, it was held in a 
later Calcutta case that the deposition of an insolvent under this section 
could not bo admitted in evidence against him in a criminal charge (A). 
In that case also the insolvent was charged with similar offences. No 
reference was made to Joseph Perry's case. The Court seems to have 
proceeded on an erroneous assumption that there was a distinction in 
this respect between a public examination under sec. 21 of the Act and a 
private examination under sec. 36. This decision, it is submitted, is 
erroneous. The correct view is the one taken in Joseph Perry's case. 


In England a change was introduced by sec. 166 of the Bankruptcy 
Act, 1914. That section provides that a statement or admission made 
by any person in any compulsory examination or deposition before any 
Court on the hearing of any matter in bankruptcy shall not be admissible 
as evidence against that person in any proceeding in respect of any 
of the misdemeanours referred to in sec. 85 of the Larceny Act, 1861, 
now the Larceny Act, 1916, sec. 43, sub-sec. (3). The above rule was 
first introduced by sec. 27 of the Bankruptcy Act, 1890. The offences 
referred to in sec. 43 of the Larceny Act, 1016, are those sjiecified in 


(c) 


{d) 


Ex parts Hall I9Ch.D.580, 

6S2, 5S3; Jnanendra Bala Dtb% 
V- Official Assignte oj Calcutta 
(1925) 30 C.W.N. 346, 353, 93 
'l.C. 834, (’26) A.C. 597. 

Omesh Chandra v. G. M. Faltner, 
36 C.W.N. 337, (’32) AC. 631, 
138 l.C. 741. 


(«) Beg. V. TViddop (1872) 27 L.T. 693. 
(jf) (1919) 46 Cal. 996, 64 l.C. 478. 
(tf) Joseph Ferry v. Official Assignee 
of Calcutta (1920) 47 Cal. 254, 
56 l.C. 778. 

Ih) Moti Lai V. Emperor (1928) 32 C. 
W.N. 1140, 113 l.C. 851, (’29) 
A.C. 80. 
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secs. 6, 7(1), 20, 21 and 22 of that Act. Sec. C relates to larceny of mils, 
see. 7(1) to larceny of other legal documents, sec. 20 to fraudulent conver¬ 
sion of property by an agent for sale, sec. 21 to conversion by trustees, and 
sec. 22 to frauds committed by factors. This, however, is tho only 
protection given to a person giving evidence in bankruptcy proceedings. 
It still “ leaves him exposed to conviction on his own evidence of any of 
a great number of offences, and notabl}' of bankruptcy offences wliich are 
the most likely to be disclosed. Ewn in tho case of those crimes to which 
the protection applies there is notliing to prevent a conviction of a person 
On oMcr evidence of an offence whicli ho has been compelled to disclose 
for the first time in an examination in bankruptcy and which but for this 
would have remained unkno^vn ” (t). 


309. Examination after discharge of insolvent.—It has been 
held that a witness may be examined tmder this section oven after the 
discharge of the insolvent though it may bo that no order ^vill be made 
under this section for tlxe examination of tho insolvent himself in view of 
the provisions of se.c. 43 of the Act which impose a duty on a discharged 
insolvent to assist the Official Assignee in the realisation and distribution 
of his property (j). It has ho^rever now been held that in a proper case 
even the insolvent may bo examined under sec. 30 of the Act (fc). 


310. Examination when may be refused.—The exercise of the 
power to examine a nitnoss under sec. 36 is entirely discretionaiy on the 
part of tho Court (1). Examination of a witness for an indirect purpose 
will not bo allowed. In tho absence of special circumstances, such as 
refusal to give reasonable information, examination of a person against 
whom an action is pending will bo refused (m). In Sarat Kumar Bay v. 
Nahin Chandra (n), a person claiming to be a mortgagee of the insolvent’s 
property was examined under this section relating to his mortgage. The 
Official Assignee having refused to admit the mortgage, he brought a suit 
against him and the mortgagor to enforce the mortgage, and the suit was 
decreed ex parte. Subsequently the Official Assignee brought a suit 
against the mortgagee to set aside the ex parte decree, but the suit was 
dismissed. The Official Assignee appealed from the decree, and while 


(t) Rmgwood’s Bankruptcy I-aw, 15th 
ed., p. 70. 

(j) i?e Hanpada BalaTu'f {1016) 44 Cal. 
374, 40 IC. 94. 

(1) StMdanchandra Bkandan v. Shetc~ 
narayan Bolabrai (1933) 60 Cal. 
936, 37 C.W.N. 718, 147 I.C. 101, 
(’33) A.C. 699. 

(0 Haji Dada Nurmahomid v. Ismail 
■ Kanm (1929) 31 Bom. L.R. 420, 


118 LC. 794. (’29) A.B. 230. 

(m) Be Franks (1892) 1 Q.B. 646 ; lie 
Desportea (1893) 10 Morr. 40; Re 

* Bhngwandas Narvlamdas (1898) 22 
Bora. 447; In re Qulbai Petit: 
Bank of Indxa Ltd. v. Pherozshah 
Petit, supra. 

(n) (1929) 56 Cal. 667, 116 I.C. 39, 
(•28) A.C. 780. 
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Para. 310 the appeal ivas pending, one of the creditors applied for and obtained 
an order for tho further e.^amination of the mortgagee in connection Trith 
the mortgage. It was held by a Full Bench of tho High Court of Calcutta 
that the order ought not to have been made. In the course of his judg¬ 
ment Bankin, C, J., said : “ Powers under sec. 36 of the Act are not to be 
Used ivlien parties are in litigation as an extra method of discovery in 
addition to the ample facilities for discovery enjoyed by ordinary litigants 
imder the Code of Civil Procedure. It has been held under a correspond¬ 
ing section of the English Acts that while tho trustee will be allowed to 
use the private examination section in order to make up his mind whether 
it is necessary to litigate or not, to enable him to inform himself whether 
the circumstances in connection with the debt were such as would entitle 
him to embark upon a litigation, once he has commenced litigation he 
must be content as a rule with tho ordinary facilities for discovery and 
it is too late to urge that he should be allowed to cross-examine his 
opponent under the private examination section. I do not say that this 
principle can be regarded as a rigid role, but it is a rale irhich has always 
to be borne in mind. I am bound to say that I have never heard of an 
examination in tho exercise of the powers conferred under tho private 
examination section when a mortgagee who is not bound to come into 
insolvency at all has brought his suit successfully to realize his security 
and the Official Assignee as a defendant in that suit has been taking 
further steps to get the decree set aside.” The examination mil not be 
allowed where it is in reality for the benefit of a single creditor only, 
and not for the benefit of the estate or of the general body of creditors (o). 
The Court cannot at the request of the Official Assignee examine the son, 
of the insolvent who is a member of the joint family with his father, 
in order to decide the binding nature of the debt contracted by the 
insolvent or bis son (p). 


The examination of a witness ought not to be refused merely because 
the witness says that the property in respect of which he is to be examined 
belongs to him, and not to the insolvent (j). Since the object of the 
section is to enable the Official Assignee or a creditor to obtain information 
on which proceedings may be taken to impeach fraudulent transactions (r), 
the examination ought not to be refused merely because litigation may 
ultimately ensue between the Official Assignee and the person sought to be 


(o) Re Easton (1891) 8 Slorr. 168; Se 
Deeportes (1893) 10 Moir. 40; 
Haj% Dada Nurmahomed v. Ismail 
Karim (1929) 31 Boro. L.R. 420, 
118 IC. 794, (’29) A.B. 230. 
{p) Knshnamurthy v. SundaramvHhy 


(1932) 55 Mad. 558, 138 I.C. 225, 
(’32) A.M. 381. 

(V) Re Vijiarangam Uatdu ( 29) A.M. 

183. 114 I.C. 836. 

(r) Abdul Khader v. Official Assignee 
(1917) 40 Mad. 810. 36 I.C. 624. 



PRIVATE EXAMINATIOIf—P.-t. I. A. 


297 


examined (s). Further, the Court may under this section order the exa- Paras, 
mination of a person, even though the professed object of the Official 
Assignee is to enable him to obtain evidence to set aside a transaction 
between the insolvent and such person (i). fact, that is the whole 
object of the section. See para. 306 above. 

310A. Purdanashln lady.—A purdanashin lady may be summoned 
under this section, though she should be examined in a private room and 
not in open Court (a). 

311. Professional assistance for Insolvent and witness.—^The 
insolvent or any other person examined under this section is entitled 
to he represented hy a legal practitioner (u). 

312. Persons residing more than 200 miles from Court-house.— 

In a Bombay case under sec. 26 of the Indian Insolvency Act, 1848, it was 
held that the Insolvent Debtors Coxirt at Bombay had jurisdiction to make 
an order under that section against a person residing at Amritsar (outside 
the Bombay Presidency) to deliver to the Official Assignee of Bombay the 
property of the insolvent of which he was in possession {w). A similar 
order was made in Jte Naoreji Sorabji Talati (a?) where the person in 
possession of the insolvent’s property resided and carried on business at 
Shanghai. In the same case an application was made on behalf of the 
opposing creditors under sec. 36 of the Indian Insolvency Act, 1848, for 
the examination of a,witness residing at Shanghai. The Court refused 
to direct the witness to come to Bombay for examination on the ground 
that there was no machinery for the purpose, and directed a commission 
to issue to Shanghai for his examination. lii yet another Bombay 
case under sec. 58 of that Act, it was held that the High Court of Bombay 
had jurisdiction to order the attendance for exanrination of the insolvent 
who was then residing at Aligarh in the United Provinces. The reason 

(s) J?e Haripada Rakahit (1917) 44 Cal. 

374, 40 I.C. SI- In re Oulbai 
Petit: Bank of India v. Pherozshah 
B. Petit, supra. 

(t) Bx parte Eckeraley (1883) 48 L.T. 

832. 

(u) Be BtlasToy Serowgee (1929) 56 Cal. 

866 (’29) A.C. 328. 

(d) The practice followed under the 
1848, was different. Under 
that Act, if the person Bummoned 
for examination was once who 
was suspected to have in his 
possession property belonging to 
the insolvent, he was entitled to 
be represented by counsel; In 


tne matter oj the t'etuion oj jsoiit- 
mohan Doaa (1873) 11 Bengal L.K. 
App. 33. But a mere witness 
summoned for examination was 
not entitled as of right to be 
represented by counsel: In the 
matter of Nvraty Keasowji (1879) 
3 Bom. 370; In the matter of Chuni 
Ltd Oaxcal (1902) 29 Cal. 607. 

(w) Re Qaneahdaa Panalal (1908) 32 
Bom. 198; Official Assxgnee of 
Bombay v. Regxstrar, Small Cause 
Court, Amntsar (1910) 37 I.A. 
86 , 37 Cal. 418, 6 I.C. 273. 

(x) (1909) 33 Bom. 462, 3 I.C. 987. 
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Para. 312 given was that he was adjudged insolvent on his own petition by the 
Bombay Court, and be must therefore be deemed to have submitted 
himself to the jurisdiction of the Court, and the Court had, therefore, 
power to summon him brfore it for examination (y). If I have called 
attention to the decisions under the Indian Insolvency Act, 1848, it is 
only for the purpose of uttermg a caution against accepting them as a 
guide to the determination of questions arising under the section now 
under consideration. This section is not a counterpart either of sec. 26 
or sec. 36 of the Indian Insolvency Act, and cases decided under those 
sections afford no assistance in determining the powers of the Court 
under the present section (z). 


It has been held by the High Court of Calcutta that the Court has 
jurisdiction under this section to summon a witness before it for examina¬ 
tion, though he may be residing more than 200 miles from the Court¬ 
house. The person summoned for examination in that case resided at 
Darjeeling, and it was contended that the Court had no power to summon 
before it persons who resided more than 200 miles from the Court-house, 
and reliance was placed on sec. 90, sub-sec. (1), of the Presidenqy-towns 
Insolvency Act and 0, 16, r. 19, of the Code of Civil Procedure, 1908. 
Sec. 90, sub-sec. (1), provides that in proceedings under the Presidency- 
towns Insolvency Act,-the Court shall have the like powers and follow 
the like procedure as it has and follows in the exercise of its ordinary 
original civil jurisdiction with a proviso that nothing in the sub-section 
is in any way to limit the jurisdiction conferred on the Court imder the 
Act. 0.16, r. 19, of the Code exempts a witness from personal attendance 
unless he resides within the local limits of the Court’s original jurisdiction 
or within 200 miles. It was held that sec. 36 deals with discovery of the 
insolvent’s property rather than with the ordinary testimony which a 
witness can give. It was also held that the proviso to sec. 90, sub-sec. (1) 
of the Presidency-towns Insolvency Act made it clear that that section 
was not intended to fetter the Court in the exercise of its jurisdiction 
imder sec. 36 by any limitation imposed by the Code of Civil Procedure (a). 
The same view has been held also by the Bombay High Court, following 
an earlier and distinctive from the latest decision of the Madras High 
Court, noted below (6). In a Madras case the person to be examined 
was supposed to be indebted to the insolvent and he resided more than 


(t/) Re Catccuji Ookerji (1889) 13 Bom- 
114. 

(s) Re Jnanendra Baia Debt v. The 
Official Aetignee of Calcutta (1925) 
30 C.W.N. 346, 354.355, 93 LC. 
834, (’26) A.C. 59”. 


(а) Re Dinaram Soniani (1923) 27 C. 
W.N, 370, 82 I.C. 76, (’23) A-C. 
427. 

(б) In re Pushkar Narayan Drahmwar, 
(’53) A.B. 19, 64 Bom. I.R. 719. 
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200 miles from the Court-house. It was hehi that as the person to be 
examined was not a mere witness, the Court had the power to summon 
him for examination (c). The Court apparently drew a distinction 
between the case of a mere w’itness summoned for examination and a 
person believed to be indebted to the insolvent or to be in possession of 
property belonging to the insolvent. This case was however distinguished 
in a later decision of the Madras High Court where the Court held that order 
imder sec. 36, summoning persons capable of giving evidence of insolvent’s 
dealing with his property is favoured by O. 16, r. 19, of the Civil Procedure 
Code (d). It is submitted that the proper course to follow, where a 
person to be examined resides more than 200 miles from the Court-house, 
is to issue a commission for his examination, whether he is a mere witness 
summoned for examination or a person believed to be indebted to the 
insolvent or to have in his possession property belonging to the insolvent, 
unless there are special reasons for requiring his attendance before the 
Insolvency Court. Sec. 37 of the Presidency-towns Insolvency Act 
empowers the Court to issue a commission for the examination of any 
ptreon liabh to examination under sec. 36. 

313. Expenses of witness.—A \ritnes3 summoned for examination 
is entitled to have travelling and boarding expenses, but not the costs 
of employing a solicitor or counsel (e). Unless travelling and boarding 
expenses are tendered, he cannot be committed for not attendmg nor can a 
warrant issue to^ compel his attendance (/). 

314. Production of documents.—^The Court may require a person 
imder this section to produce any document in his custody or power 
relating to the insolvent, his dealings or property. The Court mil 
not order the production of a document unless a strong prima facie case 
is made out that it relates to the dealings or property of the insolvent (j). 
A mortgagee or purchaser from the debtor must, if required, produce his 
mortgage or purchase deed (A). A witness who h a mere servant, and 
has no authority from his master to produce documents cannot be 
compelled to produce them (t). 

Wilful disobedience of an order to produce documents may be 
followed by an order of committal (j). In view of this possibility, the 


(c) In the matter of Abdul Ilahim Sahib 
and Co. (1928) 54 Mad. LJ. 715, 
110 I.C. C06. (’23) A.il. 856. 

(d) In re Vishwanalhan Chetttar, (’48) 

A.M. 496, 1948. 1 241. 

(e) Ex parte Waddell (1877) 0 Ch. D. 
328; In the matter of Anshu Pro. 
ka^h Chose (1919) 46 Ca!. 795, 53 
I.C. 362. 


(/) Re Batson (1894) 70 L.T. 382. 
(ff) Ex parte Smith (1881) 45 L.T. 447. 
(A) Ex parte Caldecott (1830) Jlont. 55 ; 
Re Harks' Trust Deed (1866) L. 
R. 1 Ch. App. 429. 

(») Re Higgs (1S92) 66 L.T. 296. 
{}) OriganU Venkatarathaman Det*- 
kaehari (1919) 36 Mad. L.J. 461, 
52 I.C. 448. 


Paras. 

312-314 



300 


LECTtmE VI. 


Paras. 
814, 815 


Court should act wth great caution, and every opportunity should 
be ^ven to tho person sought to bo committed to satisfy tho Court that 
■when the order ■was made the books w'ere either not in existence or were 
not under his control (it). 


9. Order for payment and delivery of property. 


315. Order lor payment and delivery ol property, [s. 36 (4) 7].— 
Sec. 36, sub-sec. (4) gives power to the Court, if the person examined 
admits that he is indebt«id to the insolvent, to order him to pay to the 
Official Assignee the amount in which he is indebted. Sub-sec. (5) 
empowers the Court, if the person examined admits that he has in his 
possession property belonging to the insolvent, to order hiTti to deliver 
the property to tlie Official Assignee. The Court cannot act xmder 
see. 36 (6) unless there is a clear admission by the person examined (0* 
If the person examined disputes his liability, the Court has no power 
to make any order under sec. 36, but the question whether such person 
is indebted to the insolvent or whether ho has in his possession any 
property belonging to the insolvent may be determined by the Court 
on an application or a notice of motion -under sec. 7, if all the parties 
consent thereto (m). If the parties do not consent, the only course left 
open to the Official Assignee is to enforce his claim by a suit before an 
ordinary tribunal. Where certain persons have been examined xmder 
sec. 36 and have denied possession of books of account the remedy 
of the Official Assignee is to proceed by way of a suit and not proceed 
under sec. 7 even assuming that an application xmder that section is 
maintainable in law (»). Wbere proceedings under sec. 36 (5) are taken 
against the insolvent’s "wife who iras alleged to be only a benaraidar for 
the insolvent, xmless she consented to the question of her title being 
decided by the Insolvency Court, the Official Assignee would have to 
file a suit against the "wife in the ordmary way (o). This has been the 
law since the amendment of sec. 36 in 1927. To appreciate the importance 
of the amendment it is necessary to know -what the law was before the 
amendment. 


(fc) 

(0 

(m) 

(n) 
( 0 ) 


SuUilal V. Official Aisignte (1921) 
34 Cal L J. 351, 66 I.C. 890, (’21) 
A C. 160. 

In re Oulabrai PaliTam. IIjJI. 
1938, 2 Cal. 633, (’39) A.C. 386. 


84 I.C. 514. 

ee the proviso to s. 7 of P.-t. I.A. 
^alluimmal v. Official Assignee of 
ladras, I.L.R. 56 JIad. 273, (’33) 
,.M. 74, 143 I.C. 265. 

.akskmi V. Offiteial Assignee, Mod¬ 
us, I.L.R. 1950 Mad. 895, (’50) 


A.M. 410, overruling Mrs.^Evehjn 


property admittedly belonging to 
the insolvent and not to the 
property of which the ownership 
w disputed and that therefor© 
the proviso to s. 7 does not apply 
where there is a dispute. 
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As has already been stated, sec. 36 is based on sec. 27 of the Bank* Para. 315 
ruptcy Act of 1883. In one respect, however, tliore was a departure from 
tlie English Act, for while under the English section an order for payment 
or for delivery of property could be made only if the person examined 
by the Court admitted his liability, under sub-secs. (4) and (5) of sec. 36, 
as they stood before the amendment, the Court had the power to make 
an order for paj'ment of money or for delivery of property if, on the 
examination of any person summoned before it, the Court was satisfied 
that he was indebted to the insolvent or that he Imd in his possession 
property belonging to the insolvent. This diflerence in the wording, 
however, was held not to constitute any material departure from the 
English law, and it was accortUngly laid down in a series of cases that the 
section was intended to provide a summary procedure for ordering 
payment of debts duo to the insolvent and delivery of property belonging 
to the insolvent where the person examined by the Court either admitted 
that he was indebted to the insolvent or that he had in his possession 
property belonging to the insolvent, or, even if ho did not make an actual 
admission, it was quite clear from his evidence that he was indebted 
to the insolvent or had in his possession property belonging to the insol¬ 
vent ; but that if the person examined by the Court disputed the liability, 
no order could bo made under the section. Tho section, it was held, 
did not empower the Court to determine any question of title as between 
the OfBcial Assignee and a stranger to the bankruptcy when the latter 
set up a title which the Official Assignee desired to call in question, and 
if the liability was disputed, the proper course for tho Official Assignee 
was either to proceed by way of motion under sec. 7 of the Act as it 
originally stood or to proceed by way of suit (p). But the course of 
decisions was not quite uniform, and the Court in some cases assumed 
jurisdiction to dispose of questions of title imder this section even where 
the hability was denied, and that too on the evidence of persons other 
than the insolvent (g). 

Tho latest reported case on the subject is Jiumendra Bala Debt v. 

Ofiicial Assignee of Calcutta (r). In that case one of the creditors of the 
(pj Jnanendra Bala Debt v. The Official Ahtdras (1914) 27 Mad. L.J. b(5. 

Assignee of Calcutta (1923) 30 24 I.C. 239; Be Mahomed Ismail 

C.W.N. 346, 350. 93 I.C. 834, Fazla (1925) 37 Bom. L.R. 651, 88 

(’26) A.C. 697 ; Be Lucas (1916) J.C. 77, (’25) A.B. 329. 

42 Cal. 109, 28 I.C. 469; Be (g) See Be A, F. C. Seehase (1917) 22 
Suresh Chander Gooyee (1918) 23 C.W.N. 33T>, 46 I.C. 196, and 

C.W.N. 431, 61 I.C. 664; Bash the decision of the trial Judge in 

Behary Qhose v. Official Assignee Jnanendra Bala Debt v. Official 

of Calcutta (1920) 25 C.W.N. 852. Assignee of Calcutta (1925) 30 C.W. 

68 I.C. 341; Abdul Khadar Sahib N. 346, 93 I C. 834, (’26) A.C. 597. 

V. Official Assignee of Madras (1913) (r) (1925) 30 C.W.N. 346, 93 I.C. 834, 

25 Mad. I..J. 308, 20 I.C. 485 j (’26) A.C. 697. 

Soimamal v. Official Assignee of 
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Pro>rtnclal Insolvency Act, ss. 28(1), 31-33, 59A. 

1, Debtor to aid Receiver. 

319. Debtor to aid Receiver [s. 28. (1)].—On the making of an 
order of adjudication, the insolvent must aid to the utmost of his power 
in the realization of his property and the distribution of the proceeds 
among his creditors. This is dealt Avith in para. 290 above. This sub¬ 
section is entirely out of place in sec. 28. The other sub-sections deal 
with the property of the insolvent. Sub-sec. (1) should therefore be 
a separate section by itself. 

2. Protection Order. 

320. Protection order (s. 31).-—Any insolvent in respect of whom 
an order of adjudication has been made may apply to the Court for pro¬ 
tection, and the Court may on such application make an order for the 
protection of the insolvent from arrest or detention. A protection 
order may apply either to aU the debts of the insolvent, or to any of them 
as the Court may think proper, and may commence and take effect at 
and for such time as the Court may direct, and may be revoked or re¬ 
newed as the Court may think fit. Such on order protects the insolvent 
from being arrested or detained in prison for any debt to which such 
order appUes, and any insolvent arrested or detained contrary to its 
terms is entitled to his release provided that no such order shall operate 
to prejudice the rights of any creditor in the event of such order being 
revoked or the adjudication annulled. Any creditor is entitled to appear 
and oppose the grant of a protection order. Every creditor is entitled 
to notice, and therefore, a protection order is not binding on such of the 
creditors as have not received notice of the application (a). The terms 
“arrest" or “detention" in sec. 31 do not indude arrest or detention 
under sentence of imprisonment of a Criminal Court (6). 

This subject has already been discussed in paragraphs 277-281 above. 

It is not a matter of right for a judgment debtor to apply in insol¬ 
vency and be ipso /octo absolved from liability to arrest. Sec. 31 is bo 
Avorded as to confer a Avide discretionary power on the insolvency Court. 

(a) Jitmal Ram v. Rathu Ram (1932) i (6) Shyatna Charan v. Anguri Devi 
29 All. L. J. 407, 138 I. C. 267, (1938) AU. 486, 175 I. C. 235, 

(’32) A. A. 385. I (>38) A. A. 253. 


Paras. 
319, 320 
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Para. 320 The discretion is not to be exercised arbitrarily but with due regard 
to the circumstances of each case. If a debtor, adjudged insolvent, 
has placed all his assets at the disposal of the Insolvency Court without 
concealing any matter of fact relating to his pecuniary position and has 
not been putting off any liuud or dishonesty in relation to his creditors 
or his estate, an order of protection should ordinarily be granted. Refu¬ 
sal to grant protection inspite of the insolvent having done all he could 
be expected to do may lead to grave abuses. Unless some misconduct 
or want of good faith can be imputed to an insolvent a protection order 
should not be refused on vague and general assumptions [c). 

A protection order under sec. 31 may apply either to all the insol¬ 
vent’s debts or to some of them. It draws no distinction bet^ree^ classes 
of debts, that is debts due to the state or corporation or municipalities 
or private persons. Sec 31 does not impose any obligation whatever 
on the state. Sec. 31 must be held to apply also to state debts and the 
mere fact that the insolvent after Ids discharge woxdd still be liable for 
the state debt, in respect of income tax is no reason for refusing him 
the protection from arrest (d). 

Under sec. 16 of the Provincial Insolvency Act, 1907, the insolvent 
got automatic protection from arrest and imprisonment upon adjudica¬ 
tion. If ho was in prison, he vr&s to be immediately released, and there¬ 
after no creditor to whom the insolvent was indebted in lespecfc of any 
debt provable in insolvency had any remedy against the property or 
person of the insolvent during the pendency of the insolvency proceed¬ 
ings. Sec. 16 of the Act of 1007 was replaced by sec. 28 (2) of the Act of 
1920. The effect of sec. 28 (2) of the Act of 1920 13 to abolish the immu¬ 
nity from arrest conferred by sec. 16 of the Act of 1907. At the same 
time a new section, being the present sec. 31, was enacted imder ivfiich 
an insolvent in respect of whom an order of adjudication has been made 
may apply for protection from arrest and detention. After admission 
of the insolvency petition and before adjudication, the debtor, if lie is 
under arrest or imprisonment, may apply to the Court under sec. 23 
for his release. An historical review of this subject will be found in 
para. 256 above. The difference betivcen the provisions of the Presi¬ 
dency-towns Insolvency Act and the Provincial Insolvency Act has been 
pointed out in sub-para. 3 of para. 236. In a Lahore case (c) Bhido, J., 

(di Atunni Kumar v. Dominion of 
India (’52) A. C. 25!. 

(e) Smith V. Duni Chand (’33) A. I-. 


AH Busain v. Laehhm* Aorayan 
I. L. R. 54 All. 410. (’32) A. A. 
1S8. 140 I. C. J50. See also 
Beni Pratad v. PAulo^A/oJ (’33) 


A A r.oi. 140 I. 
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Observed that he was not prepared to hold that no protection order 
cotUd he made imder sec. 31 in respect of a debt incurred by the insolvent 
after adjudication. 


3. Arrest of debtor^ 

323. Power to arrest after adjudication {s. 32).—At any time after 
an order of adjudication has been made, the Coimt may, if it has reason 
to believe, on the application of any creditor or the Receiver, that the 
debtor has absconded or departed from the local limits of its jurisdiction 
■\rith intent to avoid any obligation which has been, or might be, imposed 
on him by or under this Act, order a warrant to issue for his arrest, 
and on his appearing or being brought before it, may, if satisfied that 
he was absconding or had departed with such intent, order his release 
on such terms as to security as may be reasonable or necessary, or, if 
such security is not furnished, direct that he shall he detained in the 
civil prison for a period which may extend to three months. 

The Court has power under this section at any time during the 
pendency of the insolvency proceedings to order a warrant to issue for 
the arrest of the insolvent if it has reason to believe that the insolvent 
has absconded from the local limits toith intent to avoid any obligation 
which has been or might be imposed upon him under this Act. Mere 
departure from the local limits without any such intent is not sufficient. 
The obligation referred to in this section would seem to refer to the duty 
of the insolvent to aid in the realization and distribution of his property 
mentioned in sec. 28 (1) of the Act. See para. 319 above. 

4. Schedule. 

324. Schedule of creditors (s, 33),—(1) When an order of adjudica* 
tion has been made under the ftovincial Insolvency Act, all persons 
.alleging themselves to be creditors of the insolvent in respect of debts 
provable under the Act must tender proof of their respective debts by 
producing evidence of the amount and particulars thereof, and the Court" 
must, by order, determine the persons who have proved themselves to 
be creditors of the insolvent in respect of such debts,' and the amounts 
of such debts respectively, and must frame a schedule of such persons 
and debts: provided that, if, in the opinion of the Court, the value of 
any debt is incapable of being fairly estimated, the Court may make an 
order to that effect, and thereupon the debt must not be included in 
the schedule. It has been held that deferred dower debt is incapable 


Paras. 

322-824 
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Paras. 
324» 325 


of being fairly estimated, and therefore cannot bo entered in the sche¬ 
dule of creditors f/). It ia for the Insolrencj^ Court alone to decide 
whether the debt can be fairly estimated or not and to make the order 
accordingly. The High Court has no jurisdiction to decide whether the 
debt can be fairly estimated or not (g). 

(2) A copy of every such schedule must be posted in the Court¬ 
house. 


(3) Any creditor of the insolvent may, at any time before the 
discharge of the insolvent, tender proof of his debt and apply to the Court 
for an order directing his name to be entered in the schedule as a creditor 
in respect of any debt provable under the Act, and not entered in the 
schedule, and the Court, after causing notice to bo served on the Receiver 
and the other creditors who have proved their debts, and hearing their 
objections (if any), shall comply \vith or reject the application. 


325. Framing of schedule.—One of the important functions of the 
.Court after an order of adjudication has been made is to frame a schedule 
of creditors. Sec. 33 lays on the Court the responsibility for determining 
who are the creditors and for framing a schedule showing the amount 
of the debt. When proofs are tendered to the Receiver who is an officer 
of the Court it is his duty to place them before the Court for necessary 
action. If a creditor tenders proof, he has done his duty and he cannot be 
penalised for the failure of the Court to perform the duty imposed 
upon it by sec. 33 namely framing of the schedule {h). The schedule is to 
contain the names of creditors who have proved their debts and the 
amount of their'respective debts. The debts must be debts “provTible 
under the Act ” vsithin the meaning of sec. 34. The debts must be 
proved in the mode prescribed by sec. 49. Under that section the creditor 
has to deliver, or send by post ui a registered letter, to the Court an 
affidavit verifying the debt. The affidavit must contain particulars 
of the debt and specify the vouchers, if any, by which they can be sub¬ 
stantiated. The Court may admit the proof or reject it, in whole or 
.in part. Before making an order admitting or rejecting the proof, the 
Court should hear the parties. It may also take the report of the Receiver 
into coDMderation, but it cannot make an ex parte order merely on the 
Receiver’s report (i). Where the Court holds that a judgment debt is a 


(/) 

(ff) 


Sita Bam v.^Kiahan Lai (1931) f (A) 
All. L. J. 39, 1261. C. 16, (’30) A. A. 

580. I 

In re MuaU'm Bank of Jndta (») 
I. L. R. 1940 Lah. 458 (’40) A. I*. I 
304, 100 I. C. 211. i 


Sati/abadt Sahu v. Shri Jagannalh 
Slaka Prabhu I. L* R- 26 Pot. 
447 (’47) A. F. 161, 231 I. C. 14 
Amir Chand v. Anukul Chandra 
(•26) A. C. 160, 00 I. C. 802. 
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provable debt, it does not necessarily thereby declare that an alleged 
debt v-hich has merged in that judgment debt is proved (;). Where 
the debt is proved, but the Official Receiver has neglected to enter it in 
the schedule, the debt must be deemed to be proved (k). ^Vhere a creditor 
of the insolvent admits having assigned the debt, the Court should place 
the assignee on the schedule of creditors rrithout enquiring into the 
consideration for the assignment (1). It is open to any creditor of the 
insolvent to challenge the validitj’’ of a debt set up by another creditor, 
and if he does so, the Court is boundto inquire into the matter, and should 
not refer the appheant to a suit (m). 


Under sec. 33 it is obligatory on a creditor to tender proof of his debt 
and if he omits to do so the Court may bar him till he takes steps to comply 
•with the provisions of the Act to gel his debt admitted in the schedule. 
But there is nothing to prevent the Court from admitting the debt 
relying upon the admission of the insolvent in the petition or any other 
evidence before it and entering his name in the schedule. Formal 
proof may be dispensed with if the Court is of the opinion that the debt 
has been otherwise sufficiently established (n). 


325A, Suspension from the Schedule.—An order that the 
creditor is “ suspended ” from the schedule on the allegation of the 
Receiver that the debt is not fully binding on him and the creditor 
must therefore prove how he got his decree does not mean that the credit¬ 
or’s claim is either finally rejected or that he was finally excluded from, 
the schedule in the insolvency proceedings. The word “ suspended ” 
used in the order can have no special significance and imparts that no 
decision to accept or reject the proof has been come to—in other words^ 
that the Court has not yet discharged its duty to frame the schedule 
referred in sec. 33 of the Act. Such an order is not one which can be 
taken in appeal (o). 

326. Inquiry into consideration of debts.-;—The debt must be a real 
debt, that is, a debt for a consideration. The’Court, therefore, has the 
power to inquire into the consideration for the debt. It has the power 
even to go behind a judgment. “ The trustee’s right and duty when. 


(j) In re Venlalaramanayya (1931) 
64 Mad. 601, 131 I. C. 817, (’31) 
A. M. 441. 

(t) i?oZi Ram v. Sant Ram (1933) 141 
I. C. 644, (’33) A. I>. 101. 

(0 Bihart Lai v. Abdul Khaltq (1930) 
119 I. C. _496, (’30) A. L. 235. 

(m) Khushhali Ram v. Bholar Mai 
(1915) 37 All. 252, 28 I. C. 573. 


(») Vemanna v. Sanjeeva Reddi, (’42) 
A. M. 474, 1942 1 M. L. J. 511,. 
202 I. C. 565. 

(o) Oovind Prasad v. Pawan Kvmar 
701, 83 I. L. R. 1943 Nag. 669, 
(’43) A. P. C. 98, 47 C. W. N. 
715, 46 Bom. L. R. 306, 208 
I. C. 103 (P. C). 
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examining a proof for the purpose of admitting or rejectmg it is to require 
some satisfactory evidence that the debt on which the proof is founded 
is a real debt. No judgment recovered against a bankrupt, no covenant 
given by or accounts stated ivith him, can deprive the trustee of his right. 
He is entitled to go behind such forms to get at the truth and the estoppel 
to which the bankrupt may have subj'ected himself will not prevaU 
against him” (p). On this principle, whwi a debt secured by a promissory 
note is challenged, the Court should inquire into the consideration for the 
debt. The burden of proving consideration is on the creditor. The 
presumption under sec. 118 of the Negotiable Instruments Act, 1881, 
that every negotiable instrument was made or draim for corisideration 
IS available only against the debtor, and cannot be invoked against the 
Receiver in insolvency (9). Where, pending a suit, the defendant is 
adjudged insolvent and the Official Receiver is brought on the record 
and a decree is passe<l both against the insolvent and the Official Receiver, 
the debt is deemed to be proved, and no formal proof of the debt is 
necessary (r). 


327. Proof after framing of schedule and before discharge.—A 
creditor who has not proved his debt when the schedule was framed 
may tender proof at any time before the 'discharge of the insolvent. 
Sit^arly, a creditor who has already proved one or more debts may 
tender proof, after the schedule has been framed, of a further debt wliich 
for some reason or other he omitted to prove (s). ’iVhere proof is tendered 
after the schedule has been framed the Court must cause notice to be 
served on the Receiver and the other creditors who have already proved 
their debts If the Court admits the proof without giving the requisite 
notice, order will be set aside on appeal (t). Under the section before 
it was amended by Act XXXIX of 1926, notice had to be served on the 
insolvent. If the insolvent was dead, hfe hefrs, it was held, were entitled 
to the notice (a). The word “ Receiver ” was substituted for the word 
“insolvent” by that Act. The ameaidment is in accordance with the 
principle of the English "Law that the bankrupt himself has no locus 
standi to litigate with proving creditors as to the amount of their debts. 


in) Per Bigbam, J., Se Van Laun 
^ (1907) 1 K. B. 165, 162-163, 

affirmed m Van Laun v. Chatter- 
ton (1907) 2 K. B. 23; l^arannha 
Sastn V. OB- Aangnee, Madrwt 
(1930) 59. M. B. J. 321, 129 X. C. 
650, (’30) A. SI. 761. 
fol Ram Lai Tandon v. Kaekt Charon 
(1928) 26 AU. L. J. 241, 108 I. C. 
147, <’23) A. A. 380- 
(r) Ramaltnga Ayt/ar v. Rayalu Ayyar 


(1930) 53 Mad. 243, 122 I. C. 341, 
(’30) A. M. 356. 

t 9 ) Ookul Chandra v. RadAa Govtnda 
Shaha (1926) 44 Cal. L. J. 108, 
97 I. C. 1013, (’26) A. C. 1210. 
(0 AUahahad Bank Ltd., Caxcnpore v. 
Muriidhar (1912) 34 AH. 442, 14 
I. C. 589. 

(u) Sripat SinyA v. Brodyal Kumar 
Ta^e (1921) 48 Cal. 87, 57 I. C. 
810, (’21) A. C. 219. 
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328. Proof of debts after discharge.—Sub-sec. (3) provides that any 
creditor may, at any time before the discliarge of the insolvent, tender 
proof of his debt. This does not mean that a creditor is precluded after 
the discharge of the insolvent from proving his debt. The Act does not 
prescribe any period of limitation for an application by a creditor to 
prove his debt (r). As regards proof of debts in insolvency the rule 
is that a debt which if barred at the commencement of the insolvency 
is not provable, but if the debt was not barred at the commencement 
of the insolvency, lapse of time will not depriw the creditor of his right 
of proof (u»). A creditor, therefore, ma 3 ' tender proof of hfe debt at any 
time so long as there are assets available for distribution, even after 
an order of discharge, but so as not to disturb the distribution of any 
dividend already declared (z). In a Madras case proof was allowed 
about twelve j’ears after the insolvency (y). In a Rangoon case a creditor 
applied to prove his debt five years after the insolvency ; the application, 
however, was refused as no ejqjlanation was given for the delaj' (r). 

According to the view of the Calcutta High Court the provisions of 
sec. 33 (3) are only directorj’ and the creditor con come on the schedule of 
creditors as long as there are onj’ assets available for distribution among 
the creditors and till the final dividends ate distributed and till the 
administration is complete (o). The Allahabad High Court has on the 
other hand held that the provisions of see. 33 (1) and (3) are mandatory 
and a creditor must tender proof of his debt before the discharge. He 
cannot do so after the discharge. It is for tho Court to decide whether 
to accept that proof and enter tho debt in the schedule or not to do so 
Obviously if such an application has been made before the discharge, 
no Court would discharge an insolvent before such an application Is 
decided. The mere fact that there has been a discharge either bj’ mistake, 
would not tako awaj* the right of the creditor to bo entered in tho schedule 
of creditors pnrvided he ha.s tendered proof of his debt and proridod 


(V) 



(1020) 4 Pat. 128, 85 I. C. .543, 
(’25) A. P. 438; Arjun Dif v. 
Marchift Telini (103C) 166 I. C. 
886. (’36) A. C. 434. 


(w) 


' {(y) 

iTr part*/?*•* (1827) 2 01. & J. 330. | 

Ite ^fc^lurdo (11)02) 2 Ch. 684. 600; 1 
Shtitubrtimnni'i Ptllai v. Ther- I 


(1923) 47 Mad. 120. 75 I. C. 572, 
(*24) A. M. 163, 

(1027) 5 Pane. 384. 104 I. C. 816, 
(*27) A. It. 263, nprzt 


JAiappa PilZrti (1923) 47 Mad. 120. 1 (a) Atjun Kundu v. Marrhia 

.5 I. C. .572. ( 24) A. M. 163; Babu { Tthni I. L. R. 1937 1 C«I. 127. 

Lol Sahv V. An«Anrt Prathod I (*36) A. C. 431. 166 1. C. 8S0. 
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the Receiver has money in his hands. Acceptance of proof and detennina- 
tion of creditors may be done after discliarge (6). It has been held 
that the term “discharge” in sub-sec. (3) means an absolute, and not 
a conditional discharge (c). But these decisions are of doubtful 
authority. An order of ilischarge is none the less a discharge because 
conditions are attached to it. 

329. Delegation of power lo Official Receiver.—Sec. 80 provides 
inttr alia for the delegation to the Official Receiver of the power to frame 
schedules and to admit or reject proofs. Where such power is delegated 
the schedule will be framed by the Official Receiver (d). In all other 
cases the schedule must be framed by the Court. A Receiver other than 
an Official Receiver has no power to frame it (e). 

330. Effect of omission to prove debt.—Under sec. 45 of the Pro¬ 
vincial Insolvency Act, 1907, an order of discharge released the insolvent 
only from deAts entered in the schedule. The result was that a creditor who 
did not choose to prove hb debt and to have it entered in the schedule 
was not precluded from recovering his claim from the insolvent after 
his discharge. Under sec. 44, however, of the Act of 1920, an order of 
discharge releases the insolvent from all debts provable under that Act 
other than those specified in that section. The result is that a creditor 
whose debt is provable under the Act of 1920, but who has not proved 
it, is debarred from enforcing his claim against the insolvent after his 
discharge. 


5. Examination of third persons. 


331. Examination of third persons regarding insolvent’s property 
(s. 59A).—Sec. 59A provides that the Court, if specially empowered 
in this behalf by an order of the Local Government, or any officer of 
the Court so empowered by a like order, may, on the application of the 
Receiver or any creditor who has proved his debt, at any tune after an 
order of adjudication has been made, summon before it in the manner 
prescribed by the Rules any person kno%vn or suspected to have in his 
possession any property belonging to the insolvent, or supposed to be 
indebted to the insolvent, or any person whom the Court or such officer 




(c) 


Firm Dtbiehand LdksJimi Xamin 
V. Radhey Raman, I. L. R. 1949 
All. 686, (49) A. A. 645. S«o also 
Jagdamba Pande v. Ram Khtkacan 
Upadhya I. I>. B. 1942 All. 848, 
(’42) A. A. 344, 203 I. C. 81. 
(1923) 47 Mad. 120, 73 I. a 573, 
(•24) A. M. 163, fupra ; (1923) 4 


W) 

(«) 


Pat. 128. 85 I. C. 343, (’25) A. P. 
438, $upra. . . 

Seo Khadirshaw MaTmkar v.JJj^nal 

61 I. C. 904. 
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as tho case may be, may deem capable of giving information respecting 
the insolvent or his dealings or property, and the Court or such officer, 
may require any such person to produce any document in his custody 
or power relating to the insolvent or to his dealings on property. If any 
person so summoned, after having been tendered a reasonable sum, 
refuses to come before the Court or such officer at the time appointed, 
or refuses to produce any such document, having no lawful impediment 
made knou-n to and allowed by the Court or such officer, the Court 
or such officer may, by warrant, cause him to be apprehended and brought 
up for examination. The Court or such officer may examine any person 
so brought before it or him concerning the insolvent his dealings or 
property, and such person may be represented by a legal practitioner. 

Object of the section .—This section is new. It was introduced by Act 
XXXIX of 1926. It was added on the recommendation of the Civil 
Justice Committee. It is in almost the same terms as sec. 36, sub-secs. 
(1), (2) and (3) of the Presidency-towns Insolvency Act. The section 
was added to enable the Court to examine third persons, who could 
give information respecting the insolvent or his dealings or property, in a 
comparatively inexpensive manner. ^Vhil6 recommending the insertion 
of sec. 36, sub-secs. (1), (2) and (3) of the Presldency-to\vn5 Insolvency Act 
in the Provincial Insolvency Act, the 0vil Justice Committee observed 
that it was not desirable to give to Provincial Insolvency Courts the 
power which Insolvency Courts have under sec. 36, sub-secs. (4) and (6) 
of the Presidency-towns Insolvency Act, This observation was quite 
appropnate so far as it related to sub-secs. (4) and (6) as they originally 
stood. But they have since been amended, and the amendment is of 
such a nature that it would have been as well to include those sub¬ 
sections also in the new sec. 59A of the Provincial Insolvency Act. 

Sec. 36 of the Presidency-towns Insolvency Act provides for the 
private exammation not only of third persons, but also of the insolvent: 
There is no provision in the present section for the examination of the 
insolvent. Further, the power to summon and examine under the present 
section is confined only to such Provincial Insolvency Courts as are speci- 
ficahy empowered in that behalf by an ordor of the iocal Government. 
There is no such limitation in sec. 36 of the Presidency-towns Insolvency 
Act. The newly added section will bo found of considerable use in 
realizing the insolvent’s property and bringing his affairs to light if it is 
well worked. The whole subject is consideied in paragraphs 300 to 314 
above. 
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333. When adjudication may be annulled.—There are five cases 
m which an adjudication may bo annulled under the Insolvency Acts, 
namely,— 

A. Where a debtor ought not to have been adj’udged insolvent 

or whore after adjudication the debts are paid in full, or 
where on adjudication is made on a petition presented 
without leave of the Court where such leave was necessary 
[P.-t. I. A., e. 21; Prov. I. A., s. 35J. 

B. Where concurrent proceedings are pending in another Court 

PP.-t. 1. A., 8. 22 ; Prov. I. A., s. 36]. 

C. Where the Court approves the proposal of the insolvent for a 

composition or a scheme (P.-t. I. A., s. 30 (1); Prov. I. A., 
8. 39]. 

D. Where the insolvent does not appear at the hearing of the 

application for his discharge or does not apply for his dis¬ 
charge nithin the time specified by the Court (P.-t I. A., 
s. 41; Prov. I. A., s. 43 (1)]. 

E. Where an insolvency proceeding is pending under the Pi’o- 

vincial Insolvency Act in a Court subject to the superin¬ 
tendence of the High Coiu*t [P.-t. I. A., s. 18A]. 

An adjudication in insolvency cannot be annulled on the ground 
that the insolvent was dishonest in his dealings, that he has no assets 
and has destroyed his account books and that he was entering recklessly 
into transactions and incurring debts which he never hoped to repay (o). 

In every case where an adjudication is annulled notice of the order 
annulling the adjudication must be published in the local official Gazette 
and in such other manner as may be prescribed by the Buies, and under 
the Presidency-towns Insolvency Act also in the Gazette of India (6). 

, The effect of annulment is considered xmder head F. ■ 

(a) MoTian Lai v, Madhava 
I. L. B. 63 All. 476 (’31) 

331, 131 I. C. 35. 


Prasad I (6) P.-t. I. A., a. 23 (3). a. 18A (3); 
A. A. I Prov. I. A., s. 37 (2). 
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A.—Power to annul adjudication (i) where it ought never to 
have been madey {ii) where debts have been paid in full, 
and {Hi) where it was made on a petition presented 
without leave of the Court. 

334. Power to annul: case A.—The sections of the two Acta 
relating to anniilment under this head are as follows:— 

P. t. I. A., a. 21. Prov. /. A., a. 35. 


21. (1) Where, in the opimon of 
the Court, a debtor ought not to havo 
been adjudged insolvent, or where it is 
proved to the satisfaction of the Court 
that the debts of the insol\’ent are paid 
in full, the Court may, on the application 
of any person interested, by order annul 
the adji ’ ■* -- “•* 

its own 

by the 1 • . . , 

ennui e , , • 

petition of a debtor who was, by reason 
of the provisions of sub'Soction (2) of 
section 11, not entitled to presont such 
petition. 

(2) For the purposes of this section, 
any debt disputed by a debtor shall be 
considered as paid in full, if the debtor 
enters into a bond. In such sum and 
with such sureties as tho Court approves, 
to pay the amount to be recoverod in 
any proceeding for tho recovery of or 
concerning the debt, with costs, and 
any debt duo to a creditor who cannot 
be found or cannot bo identiSed shall 
bo considered as paid in full if paid into 
Court. 


35. Whore, in the opinion of the 
Court, a debtor ought not to havo beon 
adjudged insolvent, or where it is pros-ed 
to the satisfaction of the Court that the 
dobts of the insolvont have been paid 
in full, tho Court shall, on tho applica¬ 
tion of the debtor, or of any other person 
interested, by order in writing, annul tbo 
adjudication and tho Court may, of its 
own motion or on application mode 
by tho rocoii-er or aoy creditor, annul 
any adjudication made on tho petition 
of a debtor who was, by reason of the 
provisions of sub-section (2) of section 
10, not entitled to present such petition. 


Points of difference beiveen the PresidencyAotma Inaolcency Ad and 
(he Provincial Insolvency Act. —^The words mod in the Presidency-towns 
Insolvenc 3 * Act are “ may annul ”, and the Courts under that Act have a 
discretion to refuse to annul on adjudication oven if the conditions laid 
down in tho section arc complied with. There is no such discretion 
under tho Provincial Insolvcncj* Act, the words used in that Act being 
“shall annul”. Sub-sec. (2) of the section of the Presidenej'-towns 
Insolvency Act is not reproduced in the Provincial Insolvency’ Act, 
but tho same principles, it seems, will apply to cases under the Provincial 
Insolvency Act. 

335. Who may apply for annalixieDt.~An application to annul 
an adjudication under tho first part of this section ma\’ bo m-ode by’ tho 
debtor, or anv creditor, or anv other nerson interested in annuliinc it, e.o.. 
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a mortgagee of the debtor's property (c). Where a tliird party purdiascs 
a property belonging to a debtor pending an insolvency proceeding 
which ends in adjudication, ho oan maintain an application under sec. 35 
and if he succeeds in proving that the order of adjudication ought not 
to have been made, he would bo a person interested ^vithin the meaning 
of that section (rf). An adjudication is not conclusive against a trans¬ 
feree of an insolvent and tho latter can apply under sec. 35 for annulment 
of adjudication (e). An Application under tho second part of the sec¬ 
tion to annul an adjudication made on tho petition of a debtor, where 
such petition ought not to have been presented without leave, may be 
made by the Official Assignee or Receiver or any creditor. 


336. When adjudication may be annulled.—This section gives 
power to the Court to annul an adjudication— 

(1) where, in tho opinion of the Court, a debtor ought not to 

have been adjudged insolvent; 

(2) where it is proved to the satisfaction of the Court that the 

debts of the insolvent are paid in full; 

(3) where an order of adjudication has been made on a debtor's 

petition presented without leave of the Court where such 
leave was necessary (/). ' 


337. (1) Where the debtor ought not to have been adjudged 
insolvent.—An adjudication may be annulled if it ought never to have 
been made (ff) or if it was made ’ivithout jurisdiction (ft). An adjudica¬ 
tion order made against an infant (t), or against a debtor who was dead 
at the date of the petition (J), may be annulled. It may also be annulled 
if the creditor’s petition did not allege a sufficient act of insolvency 
and the order was made ex parte (ft). It has been held by the High 


(c) 


(d) 

(«) 

(/) 

(?) 


Haji Jackeria Haji Ahmed v. if. D. 
Sethna (1910) 12 Bora. h. B. 27, 
5 I. C, 618, in app, from Se Haji 
Jan Haji MaMmed (1009) 11 
Bom. L. B, 1032, 4 I. C 1.16, 
a case under 88, 9 and 73 of the 
1.1, A., 1848 ; Ex parte Ellis (1876) 
2 Ch. D, 797. See also Ex parte 
Ltaroyd. (1878) 10 Ch. D. 3. 

Anila Bala Dein v. Kanai Lai 
Doga I L. R (1948.) 1 Cal. 131. 
Chxntaman v. Bamgopal I. L. R. 
1948 Nag. 523 (’48) A. N. 385 
See P -t. I. A„ 8. 14 (2); Prov. 


I. A , 8. 10 (2). 

Perxakaruppan v. Aruna Chtuam 
(1940) Mad. 441, 189 I. C. 573, 
(’40) A. M. 375 (F. B.). See also 
Charu Chandra v. Ramesh Chandra 


ih) 


(0 


01 

(i) 


r r V, io,T r r.,r fi28 f37) A. C. 


Mad. 24. , T, X 

Jagmohan Narain v. Grish Haou 
(1920) 42 All. 515, 58 I, C. 557 ; 
Re A Debtor (1923) 165 L. T. 

Ex parte Oeistl (1882) 22 Ch. D. 
436. . _ 

Ex parte Coates (1877) 5 Ch. D, 
979 36 L. T. 806; Karuthan 

Ckelliar v, Raman Chettt (1926) 
51 Mad. L. J. ’474, 98 I. C. 21, { 26) 
A. M. 1159. See P.-t. I. A., s. 12 
(1) { Prov. I, A., 8, 9 (1). 



ANNULMENT OF ADJUDICATION. 


315 


Court of Madras that if a debtor is adjudged insolvent on his o^vn peti¬ 
tion on the allegation that he is unable to pay his debts, and the allega¬ 
tion is found to be untrue, the adjudication should be annxdled under 
this section (i). But the adjudication cannot be anniiUed on the ground 
that the debt mentioned by the petitioning creditor was not genuine 
unless it can be sho'W’n that the debtor did not owe any other debts or 
was not really insolvent when adjudicated; for once adjudication takes 
place all the other creditors become interested in the matter (m). 

338. (2) Where debts are paid in full.—An adjudication may 
be annulled if the debts have been paid in full. Payment in full means 
pajTuent, in cash or the equivalent, to the amount of sixteen annas in 
the rupee (ra), together with interest up to the date of payment (o). A 
payment of anything less than that is not a payment in full{p). If 
the debts are not paid in fuU, the Court should refuse to annul the adjudi¬ 
cation, even if all the creditors consent to the annulment (j). An insol¬ 
vent cannot by settlmg with his creditors out of Court escape the con¬ 
sequences of the adjudication order and prevent an inquiry into his 
affairs. Ho cannot by paying less than sixteen annas in the rupee and 
getting receipts in full contend that his debts have been paid in full and 
apply for annulment of his adjudication. That can only be done as 
the result of a composition or scheme of arrangement under the Act (r), 
Even if all the creditors are paid in full, the Court should not annul the 
adjudication if the interest due to one of the creditors is not paid though 
he may assent to the annulment («). 


“Debts” in this section mean debts admitted to proof. To satisfy 
this section all debts which have been actually and properly proved in 
the insolvency must be paid. It is not necessary that debts provable 

(0 


I. C. 129, (’30) A. M, 544;'Bin- 
dtsfutri V. Biso Singh (1937) 166 


<m) 

161. 

(m) Rt Keet (1905) 2 K. B, 666; Re 
Shhlal Rathi (1917) 19 Bom. L. 
R. 363, 40 I. C. 207. • 

(0) Re HaiUa (1920) 47 Cal. 914, COI.C. 
943 : .IfwAamr/Kid Ebrahitn v. Bam 
Chandra (1926) 48 All. 272. 92 1. 
C. 514, (’26) A. A. 289; Pat Ram 
V. Met. SuXhdei (1947) A. O. 202. 


(j>) Brxjt KtSfor Laul v. Official As- 
eignee, Aladrae (1920) 43 Mad. 71, 
52 I. C. 970. Sea also Behary Lai 
Stkdar V, HarsuLh Daa Chakmal 
(1920) 25 C, W. N. 157, 61 I. C. 

(g) Re Flatttu (1893) 2 Q. B. 219; Re 
Hester (1889) 22 Q. B. D. 632; 
ReDixon (1888) 5Morr. 291 ; 2/oti. 
lal V. Oanpatram (1915) 21 C.W.N. 
936. 34 1. C. 792; KotlapaJi v. 
Official Receiver (1929) 57 Mad. 
L. J. 816, (’30) A. M. 112. 

(r) Re Dixon and Cardus (1888) 5 
Morr. 291; Be Shwlal Rathi (1917) 
19 Bom. L. R. 365, 40 I. C. 207. 
(a) JlfuAomnKKl Ebrahim v. Bam 
Chandra (1026) 48 All. 272, 921. C. 
514, (’26) A. A. 289. 
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Paras. 
338, 339 


in insolvency, but not proved, should also be paid. Where some only 
of the debts have been paid in full, and others have been released with¬ 
out payment, there is no payment in full (i). Where a friend of a 
bankrupt, bought up all the debts for a sum representing less than two 
shillings in the pound, and S, another friend of the bankrupt, took an 
assignment of the debts on behalf of the bankrupt at their fuH value, 
it was held that the debts had not been paid in full and the bankruptcy 
could not be annulled («). In the course of the judgment Vaughan 
Williams, J., said: “It is to me perfectly obvious that the whole of 
these payment^ were made in the interests of, and on account of the 
bankrupt, and if w’e were to allow this transaction to go through and 
this adjudication to be annulled, the bankrupt would be really getting 
rid of his bankruptcy on the terms of pajmig a small composition to each 
of the creditors.” It is not necessary, to bring a case within this section, 
that the payment should have been made tlirough the Official Assignee 
or Receiver; the payment may be made direct to the creditors. 


339. Power to annul discretionary under the Presidency-towns 
Insolvency Act,'—As under the English law {v), so under sec. 21 of the 
Presidency-towns Insolvency Act, the power to annul an adjudication 
is discretionary. Evtn if all the debts are paid in full, the Court may, In 
the interests of commercial and public morality, refuse to annul an 
adjudication (u»). In the absence of special circumstances, the Court 
ought not, in the e.xercise of its discretion, to make an order of annul¬ 
ment where, if the insolvent were applying for his order of discharge, 
an order of discharge w’ould not be granted (a;). Annulment may accord¬ 
ingly be refused where an insolvent does not disclose all his property 
in his schedule or where he has committed,other grave offences against 
the bankruptcy laws {y). An insolvent, however, whose application 
for annulment is refused on the ground of misconduct is not precluded 
from making a second application imder this section to annul the insol¬ 
vency after a reasonable tune has elapsed from the date of the insol¬ 
vency (c). Deliberate suppression of the fact that an insolvency pro¬ 
ceeding is pending in another Court is not of itself a ground for annulling 
an adjudication (a). 


(0 Re Keel (1905) 2 K. B 666. | 

(u) Re Bumelt (1894) 1 Mans. 89. 

(v) SeeB. A. 19U,e.35. I 

(w) Re Oyll (1889) 59 L, T. 778. 779; I 
Re Heater (1889) 22 Q. B. D- 632. 

(X) Re Keel [1905] 2 K. B. 666, at p. 
677, per Stirling. L. J. See also 
Re Subrati Jan Hlahomed (1914) 
38 Bom. 200. at p. 203. 20 I. C- 
859, per JIaeleod, C. J. The case 


was one under the Prov. I. A., 
and the obserx’ation®, intended 
to apply to that Act, would not bo 
correct. _ 

(y) Re Taylor [1901] 1 K. B. 744 ; Re 
Beer [1903] 1 K. B. C28. 

(*) Re Taylor [1901] 1 K. B. 74i, at p. 
746. 

(a) Re Arrannayal Sabhapnihy (1897) 
21 Bom. 297, 309-310. 
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340. No discretion under the Provincial Insolvency Act.—The 
word used in the PrcsidencydouTis Insolvency Act is “may”; in the 
Provincial Insolvency Act, it is “shall Tho Court therefore has no dis¬ 
cretion under tho Provincial Insolvency Act to refuse on annulment if 
tho debts are paid in full. In a Bombay case imder tho Provincial 
Insolvency Act, 1907, Macleod, C. J., observed that tho jurisdiction to 
annul ah adjudication was discretionaiy, but the leamwl Judge seems 
to have overlooked tho distinction between tho two Acts (6). In a 
Calcutta case tho question whether tho Court had a discretion under the 
Provincial Insolvency Act to refuse an annulment was left open (c). 
The JIadras High Court has held that there is no tUscretion in the matter 
where no act of insolvency has been committed (d). 

341. Inherent power to annul adjudication.—As stated in pora. 
333 there are only five coses in which an adjudication moy be annulled. 
Tho question for consideration is whether there is any power to annid 
an adjudication outside the pro\’i8ion3 of tho Acts. 


In England it has been held in some cases that there is no power to 
annul a bankruptcy outside tho provisions of tho Bankruptcy Act (e). 
At tho same time there have been cases in which it was assumed that the 
Court had an inherent power to prevent abuse of its own process (/), and 
receiving orders have been refused on that ground (^), and have also 
been rescinded on that ground (h). 

In India there were cases under the Provincial Insolvency Act, 1907, 
in which it was held that the Court had inherent power to refuse adjudi¬ 
cation if the presentation of the debtor’s petition was an abuse of the 
process of the Court, as where the debtor was guilty of such misconduct 
as would not entitle him to a discharge. These decisions w’ere over- 
ruled by the Privy Council in Chhairapat Singh Dugar v. Kharag Singh 
Lachmiram (t), where it was held that once the conditions laid down in 
the Act were complied with tho debtor was entitled as of right to an 
order of adjudication, and any misconduct on his part was a matter to 
be dealt with in the course of his application, for discharge. Dealing 
with the question of inherent power their Lordships said: “In clear 
and distinct terms the Act entitles a debtor to an order of adjudication 


<t) Be Suhrati Jan Malxamed (1914) 
38 Bom. 200. 203, 20 I. C. 859. 

(c) Motilal V. Qanapalram (1915) 21 
a W. N. 936 34 I. C. 793. 

(d) Per%akaruppan v. Arunaehalam 
(1940) Mad. 441, 189 I. C. 573, 
(’40) A. M. 375 (F. B.). 

(e) Be OyU (1888) 6 Morr. 272; Be 


Hester (1869) 22 Q. B. D. 632, 633. 
(/) Ex parte Pamter (1895) 1 Q. B. 
85, 88-89; Be Hancock (1904) I 
K. B. 585 

(?) Be Bond (1888) 21 Q B. D. 17. 
(ft) Be Betts (1901) 2 K. B. 39. 

(t) (1916) 44 X. A. 11, 44 Cal. 535, 39 

I. a 7B8. 
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when its conditions are satisfied (j). This does not depend on the Court’s 
discretion, but is a statutory right; and a debtor who brings himself 
properly wthin the terms of the Act is not deprived of that right on 
so treacherous a ground of decision as an ‘abuse of the process of tlie 
Court.” This decision settles the matter so fat as the Courts exercising 
jurisdiction under the Provincial Ihsoivency Act, 1920, are concerned. 
It is no longer competent to them to refuse adjudication or to annul an 
adjudication on the ground that the presentation of the petition is an 
abuse of the process of the Court. 


Different considerations arise in cases governed by the Presidency- 
to^vns Insolvency Act. Under that Act, even if the conditions laid doivn 
in the section are complied with, the Court “may”—not “shall” as in 
the Provincial Insolvency Act—make an order of adjudication {!:). 
It would seem, therefore, that the Court has discretion to make, or not 
to make, an order of adjudication, and it may refuse adjudication if 
the presentation of the petition is an abuse of the process of the Court, 
and, also, it may annul an adjudication where the adjudication was 
made upon such a petition. This is precisely what the High Court of 
Calcutta did in He Saltan Chand Sermeget (/). In that case the debtor 
w'as adjudged insolvent on his own petition, but he failed to apply for 
his discharge and his adjudication was thereupon annulled. After¬ 
wards he presented another petition for his adjudication upon the same 
facts and an order of adjudication was made upon it. One of the cre¬ 
ditors applied for annulment of the adjudication on the ground that the 
presentation of the second petition was in the circumstances of the 
case an abuse of the process of the Court. This contention was upheld 
and the adjudication was annulled. The learned judge followed an 
earlier ruling of the same High Court (m) which was based on English 
cases on the subject (n). The Priv^' Council case referred to above 
was distinguished on the ground that the facts of that case were quite 
different. If a case like Se BaUan Ghand Stroxegee arose again, whether 
tinder the Presidency-towns Insolvency Act or under the Provincial 
Insolvency Act, the adjudication would be annulled, no longer on the 
ground of any abuse of the process of the Court, but under the express 
provisions of sec. 21 of the Presidency-towns Insolvency Act and sec. 35 
of the Provincial Insolvency Act, as amended by Act XI of 1927, for 


(j) . Note the words 
make an order 
in Prov. I. A-, 
now Prov. I. A 


a-) See p..t. 1. A., 8 
(0 (1922) 27 C. W. 


“the Court dtaU 
of adjudication” 
1907, s. 16 (1), 
, 1920, a. 27 (1). 
1. 16 (1). 

N. 739. 80 I. C. 


(m) 

(") 


651. (’23) A. C. 703. 

Malchand v. Gopal Chandra Ohosal 
(1917) 44 Cal. 890, 39 I. C. 199. 
Be Painter (1895) 1. Q 0.85; Be 
Betts (1901) 2 K. B. 39; Be 
Hancock (1904) 1 K. B. 585. 
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the second petition could not be presented without the leave of the Court 
•which annulled the adjudication on the first petition. 

The position then is this. Misconduct on the part of the debtor 
such as would disentitle' him to a discharge is no longer a ground for 
refusing adjudication. It is a matter to be .dealt with upon his apphca- 
tion for discharge. This gets rid of one form of abuse of the process of 
the Court. Further, the presentation of a second petition b}' a debtor 
whose first adjudication was annulled owing to his failure to apply for 
his discharge is now a matter to be dealt wth under sec. 14 (2) and the 
amended sec. 21 of the Prealdeney-touiis Insolvency Act, and sec. 10 (2) 
and the amended sec. 35. [See paras. 181 and 223 above,] This gets 
rid of another form of abuse of the process of Court. There is yet another 
form of such abuse, namely, the presentation of a second or third petition 
by an uniscbarged insolvent. This has been dealt with in paras. ISIA 
and 213A above. 

342. Annulment refused.—The mere fact that all the creditors 
consent will not entitle the debtor to have an adjudication annulled (o) 
It is no ground for annulling an adjudication that though a long time 
has elapsed since the date of adju<fication, the Receiver has not been 
able owing to ■want of assets to pay the debts in full or that the opposing 
creditor was at one time willing to accept a composition and to ha've the 
matter settled out of Court (p), or that the debtor falsely alleged when 
he was adjudged insolvent that he had not kept any books of account (?) 
or that the insolvent had given undue preference to some of the cre¬ 
ditors (r), or that he had failed to pay a portion of his salary as directed 
by the Court when the order of adjudication was made (e), or that he 
had realised the debts shown to be due to him and was dishonest and 
reckless in his transactions (f). 


343. (3) Where debtor's petition presented without leave of 
Court.—^It is provided by sec. 14 (2) of the Presidency-towns Insol¬ 
vency Act, and sec. 10 (2) of the Provincial Insolvency Act, that a debtor 
in respect of whom an order of adjudication has been annulled owing 


(o) Be Flatau (1893) 2 Q. B. 2X9; Be 
Hester (1889) 22 Q. B. D. 632; 
Be Dixon and Cardus (1888) 5 
Slorr. 291; Mottlal v. Ganapatram 
(1915) 21 C.\V.N.93G,34r.C. 792. 

(p) Motilal V. Qanapatram (1915) 21 
C.W.N. 936,341.0.792. See also 
Jam Khan v. Debi DuU (1915) 
29 I. C. 888. 

(7) Karuthan Chetliar v. Baman Chetti 


(1926) 51 Mad. L. J. 474, 98 I. C. 
21, (’26) A. M. 1159. 

(r) iZalchand v. Gopal Cbandra Ohosnl 
' (1917) 44 Cal. 899, 39 I. C. 199. 
(«) Ram Chandra Heogt v, Shyama 
Charan Bose (1013) 18 C. W. N. 
1052, 21 I. C. 95-*. 

(() JHahan Lai v. Madhava Prasad 
(1931) 53 AU. 476. 131 I. C. 35, 
(’31) A. A. 331. 


Paras. 

341-343 



320 


I.2CT1JBE VI. 


Paras. 

343>346 


to his failure to apply or to prosecute an application for his discharge 
under sec. 41 of the Presidency-towns Lisolvency Act or sec. 43 (1) of the 
Provincial Insolvency Act is not entitled to present an insolvency petition 
without the leave of the Court by which the order of adjudication was 
annulled. The present section provides that if an order of adjudication 
is made on a petition presented without the leave of the Court, the Court 
may annul the adjudication. This provision was introduced both in 
sec. 21 of the Presidency-towns Insolvency Act and in sec. 35 of the 
Provincial Insolvency Act by Act XI of 1927. It is to be observed that 
the word used in the newly added portion of both the sections is “may”. 
The annulment in such a case would therefore seem to be discretionary 
With the Court. 

344. Limitation.—^There is no bar of limitation with regard to an 
application for annulment of adjudication {u). 

B,—Concurrent proceedings in another Court. , 

345. Power to annul: case B.—The sections of the two Acts 

relating to annulment under this head are as follows;— . . 


u-naner u/ wuuuu. ...v 

same debtor and that the |wop©rty 
of the debtor can bo more convenieotly 
distributed by euch other Court, the 
Court may annul the adjudication or 
may stay all proceedings thereoa. 


If, m any case in which an order of 
adjudication has been made, it shah be 
proved to the Conrt by which such order 
was made that insolvency proceedings 
ere ponding tn another Court against the 
same debtor, and that tho property of 
the debtor can be more conveniently 
distributed by such other Court, the 
Cburt may annul the adjudication or 
stay all proceedings thereon. 


Points of difference beitoeen the Presidency-towns Insolvency Act and 
Provincial Insolvency Act. —^Under the Provincial Insolvency Act, the 
Court can annul an adjudication if insolvency proceedings are pending in 
another Court in India. Under the Presidency-towns Insolvency Act, 
the Court can annul an adjudication not only if insolvency proceedings 
are pending in another Court in India, but also if they are pending in 
any Court without India. 


346. Concurrent orders of ndjodlcatloo. —^A debtor may bo adjudged 
insolvent by two or more Courts. He may be so adjudged by the Court 
of the place where he resides and also by the Court of the place in uhich 


u) Haruh Chandra itui-herjee v. The | 
E<ut India Coal Co., Ltd, (1912) I 


16 C. W. J«. 733, 730, U I. C. 570. 
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lio carries on business (r). Again if ho carries on business in two or 
more places, ho may bo adjudged insolvent by each of the Courts within 
whose local limits lie carries on business. If he is adjudged insolvent by 
one Court, and afterwards by another Court, either Court may annul its 
own order of adjudication or stay its own proceedings, if the assets can be 
more conveniently administered by the other Court. No Court has 
power to annul an order of adjudication made by another Court or to 
stay proceedings in that Court (to). 

347. Power to annul or stay proceedings discretionary.—The 
power to annul an adjudication or to stay proceedings under this section is 
discretionary (x). The question to be considered in each case will be, by 
which Court the assets could bo most conveniently administered. Thus if 
proceedings are pending simultaneous!}' in Court A and Court B, and the 
property can bo more conveniently distnbuted by Court B, Court A 
should yield to Court B. The fact that the first insolvency was m Court A 
is no ground for rofusmg to stay proceedings in that Court. In a Bombay 
case the Court in the exercise of its discretion stayed all proceedings 
before it, leaving the Bombay creditors to take such steps as they might 
think proper in Madras, where tho debtor had been previously adjudged 
insolvent. As to the Bombay creditors the Court said : “ This may 
appear hard upon them, but it >vould bo equally hard on the Madras 
creditors to be compelled to take steps in Bombay ” (y). In a Madras 
case, the first insolvency was in the Madras High Court and the second 
insolvency was in the Rangoon High Court. The Official Assignee of 
Sladras was imablo to recover the assets of the insolvent, but a good part 
of the assets was reabsed by the Official Assignee of Rangoon. Upon 
these and other facts the High Court of Madras annulled the adjudication 
before it, leaving it to the Sladras creditors to prove against the estate 
ot the insolvent in the Rangoon High Court (s), 

A prior bankruptcy in England by an English Bankruptcy Court is 
not of itself a ground for annulling a subsequent adjudication in India, 
but the Indian Court may in the exercise of its discretion, annul its 
OTO adjudication or stay the proceedings before it (a). 


(v) See P.-t. I. A., fi. 11; Prov. I. A., 

8 . 11 . 

(w) He Kaginlal Maganlal (1925} 49 
Bom 78S. 794, 91 I. C. 160, (’25) 
A B. 643 ; He Hanekchand (1923) 
47 Bom. 275, 281, 75 I. C. 61, 
(’22) A. B. 390. 

(*) See Sastikinkar Bantrjee v. Hwr- 
eookdas ChogemuU (1927) 31 0. 
W. N. 1002, 104 I. C. 1, (’27) 


A, PC. 162. 

(y) Re AronrayaZ Sabapathy (1897) 21 
Bom. 297, 311 ; In the niatier of 
Il'tUiam Watson (1904) 31 Cal. 701. 
(s) Official Assignee of Madras v. 
Offi^l Assignee of Rangoon (1919) 
42 121, 49 I. C. 210. 

(o) In the matter of William TFctro/i 
' (1904) 31 Cal. 761. 
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C.—Annulment on approval of composition or scheme. 


348. Annulment on approval of composition or scheme : case 
C [P.-t. I. A., s. 30 ; Prov. I. A., s. 39],—Where a proposal submitted 
by an insolvent for a composition or for a scheme is approved by the Court, 
the terms thereof are embodied ui an order of the Court, and the adjudi¬ 
cation is annulled. This subject is considered in paras. 376-377 below. 


D.—Annulment on failure to apply for discharge. 


349. Annulment on failure to apply or to prosecute application 
for discharge : case D [P.-t. I. A., s. 41 ; Prov. I. A., s. 43]. ^The fourth 
case in ■which an adjudication may be annulled is where the insolvent does 
not appear at the hearing of his application for discharge or fails to apply 
for his discharge. The provisions of the two Acts on this subject are as 
follows. The italics indicate the main points of difference between the 
two sections. 


Prov. Z. A., f. 43. 

If the debtor does not appear on the 
day fixed for hearing his application for 
discharge or on such subsequent day m 
the Court may direct, or if the debtw 
does not apply for an order of discharge 
within the period specified by the Co^t 
tht order of adjudication ehaU be 

and the provisions of see. 37 shall 
apply accordingly. 


P..t. I. A.. «. 41. 

If any insolvent does not appear on 
the day so appointed 
Pow«f to an- for hearing his appli- 
nul sdjudieation cation for discharge 
on , failure *o or if an insolvent shall 
not .pply to th. Court 
for an order of dis- 
charge within such time as may bo pre- 
scribed, the Court, on the application of 
the official assignee or of a creditor or of 
its otm motion, fway annul the adjudica¬ 
tion or make such other order as it may 
think fit, and the provisions of sec. 23 
ahsll apply on such annulment. 

The whole purpose of the bosolvency Act is that the ^ 

insolvency shall be dealt with as expediently as possible, that the credi ors 
shall he satisfied as expediently as possible from the prope 5" ° 
insolvent and that the insolvent shall then bo free to start h 0 un e 
by his debt (6). 

350. Power to annul discretionary under Presidency-towns Insol¬ 
vency Act.— If the insolvent does not appear at the hearing oft 10 ajy ca- 
tion for hi, discharso or does rrot apply to ° 

dischaigo rrithin such time as may he prescribed by the Bales ( ). 


lb) V. Officiiit Banm 

Chingleput, I. L- 
213 (*43) A. M. 26, 205 I. C. 509- 
(c) Tlio penod pwwcribod by Caleuttn 


Rule 142A and Bombay Rule 130 
is eijrhteon montln from tho date 
of tho order of adjudication. 
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Court may in its discretion annul the adjudication or make such other order 
as it may think fit. The Rules also provide for notice of the intended 
application to bo given to the insolvent and for its publication in the Local 
Official Gazette {d). If the adjudication is annulled, the Court has the 
poTver under sec. 23 (1) of the Presidency-towns Insolvency Act to make 
an order vesting the insolvent’s property in a person appointed by the 
Court for the protection of the creditors. If under a protection order 
the debtor was released from custody, the Court may also recommit him 
imder sec. 23 (2) to his former custody. 

In cases of old insolvencies the Court should be very slow in making 
orders of annulment. An order of annulment is intended to be a penalty 
imposed upon a debtor who fails to obtain his discharge, the theory 
being that it ^vill deprive liim of the benefit of the Insolvency Act and 
render him liable to be attacked by his creditors; but it is plain that 
where in a case where the insolvency has enured for 16 years, an order 
annulling the insolvency confers a privilege upon the debtor and does 
not impose any penalty on him. The creditore are not likely to attack 
him even if their debt was not barred and he is relieved from the stigma 
of insolvency though he may have paid only a very small dividend to his 
creditors and imless an order is made under sec. 23 he may get property 
returned to him (e). 

Under sec. 41 the Court has jurisdiction to make an order of annul¬ 
ment only after the happening of certain events, one of which is, if the 
insolvent shall not apply to the Court for an order of discharge within 
such time as may he prescribed. The Court has therefore first to prescribe 
the time within which the insolvent must apply for an order of discharge 
and then be satisfied that the application for discharge was not made 
within that period. It is only then that the Court has jurisdiction to 
make the order for annulment. In exercising that jurisdiction, the 
Court has to consider at the time when it makes the order of annulment 
whether it ought to make any order under sec. 23 of the Act (e). 

351. Whether power to annul discretionary under Provincial 
Insolvency Act.—^Under sec. 27 of the Provincial Insolvency Act the 
Coiirt must specify in the order of adjudication the period within which 
the insolvent shall apply for his dischaige. Under the same section the 
Court has power to extend the period for applying for discharge. Sec. 43 
(1) of the Prorincial Insolvency Act provides that if the debtor does not 

(d) See Calcutta Rules 142B, 142C, and Assignee of BoTnbay, I. L. R. 59 

Bombay Rules 137, 138. Bom. 600 (’35) A. B. 310, 37 Bom. 

(e) Sidick Haji Husein v. Offici<a L. R. 449, 167 I. C. 930. 
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Para. 351 apply for an order of discharge witliin tho period specified by tlio Court, 
tho order of adjudication shall bo annulled {/). Tho default of a debtor 
under sec. 43 docs not bring about an automatic annulment nor does it 
require the Court to pass an order of annulment immediately after the 
default occurs. See. 43 allou's an Insolvency Court to postpone annul¬ 
ment aacr default either by extending tho time in which tho debtor 
is to apply for his dischargo or by merely postponing tho actual pronounce¬ 
ment after tho default has occurretL On this ^dew there will bo two 
courses open to tho Court where an insolvent fails to appear on the 
date fixed. If there is any considerable estate to be administered and 
more particularly if there are any outstanding claims with regard to 
property' transferred before adjudication, then it would be much simpler 
and also work for more efficient control if tho Court postpones tho order 
of annulment instead of assuming control under see. 37. On the other 
hand, if thoro are no such outstanding disputes, the Court may find it 
more convenient to annul the adjudication at once even though there is 
still some estate to bo administered and in tliat case it would still have 
jurisdiction to c.xerciso some control over tho subsequent administration 
of the estate and any connected proceedings (< 7 ). 


If no period is specified in the order of adjudication for applying for 
discharge, the adjudication, of couree, cannot be annulled (A). "Where 
the period is specified, and the insolvent applies for extension before the 
expiry of the period originally fixed, the Court has the power to extend 
tho time (i), instead of annulling the adjudication and if the time is 
extended the adjudication cannot be annulled. The case where the 
insolvent does not apply for extension before the expiry of the original 
period may next be considered. 


There is a conflict of opinion whether, if the insolvent does not apply 
for extension of time within the period originally fixed for applying for 
discharge, the Court has power, after the expiry of that^period, to extend 
the time for appljung for discharge imder sec 27 (2), or whether, the Court 
should refuse to extend the time and annul the adjudication. The 
conflict turns upon the words “ shall be annulled ’* in sec 43 (1) It 


(/) 

(5) 

(A) 


9akaram Bapujt v. Manglt/a Adku 
. L. R. 1937 Nag 461 (’37) A. N. 
;7, 166 I. C. 956. ' 

'Jtzatn Khan v. ilukam Chand 
. L B. 1942 Lah 330 (*41) A. I.. 
16, 197 I. C. 564. 

7opal Barn v. Magn* Ram (1928) 
Pat. 375. 107 I. C. 830. (’28) 
i. P. 338. See Baharam Bapuji 
. Manglya Adku ('37) A. N. 37, 


whicli was a case of atmulment 
where tho debtor had applied 
for discharge within the period 
specified and thereafter did not 
appear on the date fixed for hear- 
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has been held in Calcutta, Lahore, Patna and Nogporo and also in Iiladras, Para. 351 
that sec. 43 is directory, and that tho Court has power even after expiry 
of tho period originally fixed to extend the time for applying for discharge. 

On tho other hand it has been held by tho Chief Court of Oudh that sec. 43 
is mandatory and that after the expiry of the original period tho Court 
has no power under sec. 27 (2) to extend the time for applying for discharge 
and that the adjudication must be annulled. See para. 225 where the 
cases are cited. 

There is a good deal to be said in favour of either view. The former 
view, namely, that the Court has power to extend the time even after the 
expiry of tho period originally fixed, is not negatived by the language of 
see. 27. That section does not in terms limit tho power to extend the time 
to cases where the application for extension is made before the expiry of 
the period originally fixed, and this seems to be the only ground on which 
that view can he supported. Analogies founded on this or that mhng of 
the Privy Council are misleading. In some of the cases in which this view 
was taken the Courts relied upon the decision of tho Privy Council m Badri 
Narain v. SheoKoer{j), a case under sec. 549 of the Code of Civil Procedure, 

1882, now 0. 41, r. 10, of the Code of 1908. As against that may be cited 
a later judgment of the same tribxmal in S(U>itri Tkakurin v. Savi {k}, a 
case also under 0. 41, r. 10. Still nearer home is Chhatrapat Singh 
Dugar's case (1), where the Privy Council held that the word " shall ” 
in sec. 16 (1) of the Provincial Insolvency Act, 1907, now sec. 27 (1) of tho 
Act of 1920, means ** shall ” and not “ may”. Sec. 148 of the Code of 
1908 has also been invoked in support of the same view, but to do so, it is 
respectfully submitted, is begging the question. If sec. 43 controls sec. 

27 so as to take away the power of tho Coiurt to extend tho time after 
the expiry of the period originally specified, in other words, if under 
the Act itself the Court has no such power, sec. 148 of the Code cannot 
come in, for the powers of the Court in the exercise of its original civil 
junsdiction are expressly made “ subject to the provisions of this Act ” 
by sec. 5 of the Act. 

As to the latter view, namely, that sec. 43 is mandatory, it is to be 
observed that there was no such section in the Provincial Insolvency 
Act, 1907. Sec. 43 was introduced for the first time in the Act of 1920. 

It was taken from sec. 41 of the Presidency-towns Insolvency Act. The 
difference in the language of the two sections is striking. Under sec. 41, 

” the Court may annul the adjudication or maJbe such other order as it may 

0) (1890) 17 Cal. 612, 17 I. A. 1. i (1) (1916) 44 Cal. 63.5, 44 lA. 11, 39 
(*) (1921) 48 Cal. 481, 48 I. A. 76, 60 I. C. 788. 

I. C. 274, (’21) A. PC. 80. | 
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Paras. 
351, 352 


think fit. Under see. 43, the order of adjudication shall he annulled." 
This shows what the intention of the legislature was. The legislature 
intended that a Court exercising jurisdiction under the Provincial Insol¬ 
vency Act “ shall *’ annul the adjudication and that it should have no 
power to “ make such other order as it may think fit." ^^Tiichever view 
bo correct, it is high time that the legislature should intervene. It is 
suggested that sec. 43 should bo left as it stands, and that sec. 27 should 
bo amended so as to limit the power of the Court to extend the time to 
cases wliero the application for extension is made before the e^qiiry 
of the penod originally fixed for appl^’ing for discharge. This course, 
if adopted, will compel the insolvent to bo prompt. Moreover, it will not 
entail any hardsliip cither on the debtor or on the creditors. The debtor 
cannot complain, for ho can alwa 3 ’ 8 , if he so chooses, apply for extension 
before the expiry of the original period. The creditors cannot complain 
for the Court has power while annulling the adjudication to make an 
order vesting the debtor's property in some person named for that 
purpose. If any proccedmgs have been instituted bj’ the Receiver 
to set aside a transfer under sec. 53 or sec. 54 of the Act, thej-can continue 
notwithstanding the annulment (w) provided the debtor’s property* vests 
in the Receiver or some other person appointed by the Court. 

Sec. 43 should be read with sec. 27 and in the case of a person 
who has been adjudicated insolvent on a petition by his creditors and where 
steps are being taken with a view to initiate proceedings under sections 
3 and 4 of the Act, the adjudication should not be annulled straight 
away on failure to apply for discharge or for extension of time to apply. 
for discharge. Notice ought to be issued to the petitioning creditors 
before the adjudication is annulled under sec. 43 (1) (»). 


352. Application for annulment and notice under Provincial Insol¬ 
vency Act.—^As under sec. 41 of the Presidency-towns Insolvency 
Act, so under sec. 43 of the Provincial Insolvency Act, an application for 
annulment may be made either by the Receiver or by a taeditor (o). The 
Court also may of its own motion annul an adjudication. Notice of 
the intended application should be given to the creditors (p). Notice, it 
is submitted, should also be given to the insolvent, in any event in cases 


(m) JelAa/t Peraji Firm v. Krlshnay^ 
(1929) 52 Mad. 648, 122 I. C. 351, 
(’30) A. M. 278; Bhadramma v. 
Parvateesam (1932) 63 Slad. L. J. 
414. 139 I, 0. 564, (’32) A. M. 731. 

(n) Shanl:aT Lai v. Banat Dhar J. L. R. 
1937 All 855, (’37) A. A. 686, 171 
1. C. 594. 


(o) Arunaviri v. Kandattvami (’24) 
A. M. 655. 83 I. C. 955. 

(p) Jethaji Peraji Firm v. Krishnaijya 
(19291 52 Mad. 648, 652, 122 I.C. 
351, (’30) A. Jf- 278; K. K. 
S. A. R. A. Chettiar v. Maung 
Myai Tha (1927) 100 I. C. 921, 
(’27) A. B. 1S6. 
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arising in those provinces Tvhero tho view prevails that the Court is 
not bound on tho insolvent’s failure to apply for his discharge within 
the specified time to annul tho adjudication, so that if tho failure is 
satisfactorily explained, adjudication may not bo annulled. Such notice 
is usual under tho rrcsidcncy-toAvns Insolvcn< 5 ’ Act (g). In a Patna caso, 
Adaml, J., said that tho insolvent was not entitled to any notice in any 
caso (r). 


353. No automatic annulment o( adjudication.—^No adjudica¬ 
tion can bo annulled o.xccpt by an order of tho Court. Failure on tho part 
of tho insolvent to apply for his discharge within tho specified time does 
not Ipso facia annul tho adjudication {s). Dealing \\ith tliis question 
tho High Court of Calcutta said : " It is urged that on the expiry of tho 
period spedfied, adjudication becomes automatically annulled if no 
application is made prior to tho expirj’ of tho period. Wo have not been 
8 ho\vn any authority in support of that contention. It is true that sec. 43 
provides that tho order of adjudication shall bo annxillcd ; but that seems 
to indicate that it is to bo annulled at tho instance of tho opposite party 
or by tho Court itself and docs not stand cancelled automatically on the 
expiry of tho period ” (0- 


Id an Allahabad case an application was made for tho arrest of an 
insolvent in execution of a decree against Mm. Tho insolvent had not 
obtained any protection order nor had ho applied for Ms discharge uitMn 
tho time specified by tho Court It was contended for the insolvent that 
as he had not applied for Ms discharge witliin the specified time, the adju¬ 
dication stood annulled automaticoUy and that he was automatically dis- 


(9) Seo pars. 350 above. 


(r) Oopal Ram v. ATo^i Ram (1028) 
7 Pot. 376, 386, 107 I. C, 830, 
(’28) A. P. 338. 

(s) Abraham v. SooJetaj (1024) 61 Cal. 
337, 81 I. C. 584, (’24) A, C. 777; 
Oopat Ram v. Afa^» Ram (1928) 
7 Pat. 376, 107 I. C. 830, (’28) 
A. P. 338; Jethaji Peraji Firm 
V. Krishnayya (1929) 52 Mad, 
648, 655 ; lahar Daa v. Muaamat 
Fatima Btbi I. L. R. 16 Lah. 698, 
(’34) A. L. 468, 153 I.C. 993; 
Aaa Nand v. Jugal Kishore (1936) 
159 I. C. 667, (’35) A. L. 606; 
Sidick Hoji V. OS Assignee (1935) 
59 Bom. 600, 37 Bom. L. R. 449, 
157 I. C. 930, (’35) A. B. 310; 
Abdul Lattf V. J. R. Percival I. L. ^ 


1937. 1 Cal. 2C4 (’36) A. C. 573, 
166 I. C. 609, 40 C. W. N. 1229; 
Fatal Azim v. Vmanath Bux Singh 
I. L. R. 14 Luck. 40 (’38) A. O. 
122, 174 I. C. 607 ; Biskam Chand 
Jagannaih v. ivManlal Sheosing I. L. 
R. 1939 Nag. 478, (’39) A. N. 103, 
182 I. C. 214. 

(<) A&roAam v. Sookias (1924) 61 Cal. 
337.341,811. C. 684, (’24) A.C.777; 
Ram Dayal v. Kanhaiyalal (1939) 
186 I. C. 616, (’40) A. N, 4, where 
4t waa observed that on failure 
to appear on the day fixed for 
liearmg an application for dis¬ 
charge or for the extension of 
period of discharge, the Court 
cannot dismiss tho insolvency. 
Sea also lehar Das v. Mt. Fatima 
Btbi (1934) 16 Lah. 698, 163 I. C. 
993, (’34) A. L. 468. 


Paras. 
852, 353 
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Paras. 
353, 354 


charged. This contention did not prevail and it was held that the 
insolvent was liable to arrest («). 


354. Insolvency proceedings do not terminate Ipso facto on annul¬ 
ment.—It is provided by both the Acts {v) that where an adjudi¬ 
cation is annulled, all sales and disposition of property and payments 
duly made, and all acts theretofore done, by the Court or Receiver, 
shall be valid ; but subject as aforesaid, the property of the debtor who 
was adjudged insolvent shall vest in such person as the Court may appoint. 
The debtor after the annulment has no saleable interest in the property 
vested in the Court or Receiver. Tlie most that can be said is that the 
debtor has a possible ejcpectation of a surplus, if any, after gatisf 5 dng the 
creditors (it?). The insolvency proceedings do not necessarily come to an end 
on an annulment of adjudication owing to the insolvent’s failure to apply 
or to prosecute an application for his discharge. The consequences of the 
annulment are that the insolvent does not get back any property which 
has already been distributed amongst his creditors, and as to such pro¬ 
perty as still remains, the Court will, to protect the creditors, make an 
order resting it in such person as the Court may appoint {x). Sec. 43 
is a penal provision and its object is to punish the debtor if ho does not 
with due diligence apply for his discharge. When the Court annuls 
an adjudication under sec. 43 (1) and makes an order vesting the pro¬ 
perty of the ex-insolvent in some other person, it still retains control 
over the debtor’s property and though the annulment of adjudication 
puts an end to the insolvent’s state of insolvency, it does not terminate 
the insolvency proceedings for all purposes. It cannot be said that the 
last Act which the Court can do in exercise of its insolvency jurisdiction 
is to make an order vesting the property of the debtor in some other 
person and it becomes fundus officio after that. That would be to 
frustrate the very object for which the adjudication was annulled (y). 
After the adjudication is annulled under sec. 43, the insolvency Court 


<u) Jilaharaj Hart liam v. Sri Kruhan 
Bam (1927) 49 All. 201, lOO 1. C. 
320, (’27) A. A. 418. 

(v) P.-t. I. A., 8. 23 (1); Prov. I. A, 
8 . 37 (1). 

(u») Venkataramayya v. PundareelMk- 
thudu (1942) 1 M. L. J. 491, 203 
I. C. 293, (’42) A. 51. S23. * 

(i) Jelkaji Perajt Ptrm v. ICri€hrtayya 
(1020) 52 Mad. 648, 053, 122 I. C. 
351, r’30) A. M. 278 ; BoopXnrain 
V, King Biriy di Co. (1020) 94 
I. C, 234, (’26) A. L. 370; In re 
KfehoUal Dhor (1933) 60 Cal. 
259, 144 I. C. 214. A- C. , 

386 ; Asa B’and v. Juffol Ktshore ' 


(1933) 147 I. C. 778, (’33) A. L. 
1003; Periakaruppan v. Aruna. 
chalam (1940) 5lad. 441, 189 I. C. 
573, (’40) A. 51. 375 (F. B.); 
Somantrulnram v. Pena 
(1930) 68 5rad. L- J. 658, 126 J. C. 
621; Palanivandi v. Palantvel ( 49) 
A. 51. 683, 1949 1 51. L. J. 209. 

Baiknnlha Nath v.Kish^ Mohan 
I. L. R. 1943, 1 Cnl. 5 ( 43) A. C. 
133, 47 C.W.V. 74. 206 I. C. 619. 

' Sw also Abdul 
Percival I. L. R- 1937, 1 Cal. 
264 (’36) A. C. 573. 40 C. W. A. 
1220, 160 I. C. 509. 
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continues to have jurisdiction in the matter of the distribution of the P^ra. 354 
.assets of the insolvent, the Official Receiver being the proper person to 
take control of any remaining estate (s). 


If no vesting order is made at the time of annulling an adjudicaticm 
under sec. 43, any property of the insolvent which may have vested in 
the Receiver reverts to the debtor automatically. When however an 
insolvency Court while passing (a) an order under sec. 43 has omitted 
to pass an order under sec. 37 directing that the property of the insol¬ 
vent shall vest in the Official Receiver for the benefit of the general 
body of creditors it has power to add it at a later stage (6). Where 
such an order is made, the person in whom the property is vested has 
full power to deal with the property. He may sell it and distribute the 
sale proceeds even "without the permission of the Court, amongst the 
creditors (c). The High Court of Allahabad (d) has held that the vesting 
order made under this section is only for the purpose of making the pro¬ 
perty available to the creditors proceeding through the Civil Court and 
not for the purpose of distribution amongst proving creditors. The dis¬ 
tribution of assets being a proceeding in insolvency that proceeding is 
not available when the adjudication is aimuUed and the Act no longer 
applies. The Calcutta High Court has held that the person in whom 
property is vested under sec. 37 of the Provincial Insolvency Act is not 


(s) Nizam Khan v. Eukatn Chand 
1. L. R. 1942 Lah. 830, 197 I. C. 
5G4 (’41) A. L. 316. See also 
Lai Pin v. Official Receiver I. L R. 
1939 Lah. 275 (’39) A. L. 536, 
185 I. C. 620. 

(a) Aluniappa v Subrahmanyastcara 
Swami Bank L L. R. 1954. Mys. 
95 ('54) A. Mys- 62. See however 
Abdul Latif V. J- R. Percival I. L. 
R. 1937, 1 Cal. 264 (’36) A. C. 673, 
166 I. C. 609, 40 C. W. N. 1229 
where it was held that a vesting 
order under s. 37 can be made after 
the date of the annulment order. 
(5) Ishar Das v. Ml. Patima Btbi 
I. L. R. 15 Lah. 698 (’34) A. L. 
468, 163 I. C. 993; also Chouthmal 
Bhagiraih v. Jokhi Ram Suraj Mai 
I. L. R. 12 Pat. 163 (’33) A. P. 84, 
141 1. C. 836. 

(C) 7> • T,. . - 


Chand (1941) 197 I. C. 564, (’41) 
A. L. 316 ; Veerayya v. Sreenivasa 
(1935) 68 Mad. 908, 158 1. C. 1060, 
(’35) A. M. 826 (F. B.) where the 
Allahabad view was not approved 
end it was stated that the 
powere of the Receiver are such 
as are implied under the vesting 
order which are to carry out the 
directions of the Court; Chtnnapa 
Reddi V. Srinivasa (1935) 69 
Mad. 62, 157 I. C. 917, (’35) A. 
M. 835; Shrinivasa Rao v. Secre¬ 
tary of State (1935) 68 Mad. 1014, 
157 I. C. 1007, (’35) A. M 931 ; 
Venkatasubbiah v. VenkaUtsubbxah 
(1942) 1 M. L. J. 311, 203 I. C. 
516, (’42) A. M. 371 where it was 
held that an execution sale with- 
out the appointee being on the 
record, ho being the only person 
entitled to represent the estate, 
is null and void. 

(d) Panna Lai v. O. R. (1931) 53 
All. 313, 134 1. C. 848, (’31) A. A. 
71. See also Lai Din v. O. R. (1939) 
Lah. 375, 185 I. C. 620 (’39) A. L. 
536, where the Lahore Court has 
followed the Allahabad view. 
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a representative of the judgment debtor insolvent bat is a trustee for 
the creditors and in such a character he has the power and is under the 
duty to administer the assets vested in him fairly and equitably amongst 
all the creditors. He may thus deal with the property as if the fund 
were being dealt ^rith in insolvency (e). The Calcutta High Court fol- 
io^\’B the Lahore view. It has been held by the Lahore High Court that 
the Insolvency Court must, on annulling the adjudication, pass an order 
vesting the property of the insolvent in some person appointed by it and 
in the absence of such an order the property reverts to the insolvent (/). 
If the Official Receiver is divested of the insolvent’s property under the 
order of the Court on annulment it is open to the creditors to proceed 
against it in execution {g). If before the annulment the Official Assignee 
or Receiver has applied to set aside a transfer under sec. 53 or sec. 54, 
the application ruaj* be prosecuted after the annulment, the application 
being an “act” within the meaning of sec. 23(1) of the Presidency- 
towns Insolvency Act and the corresponding sec. 37 (1) of the Provincial 
Insolvency Act (A), but this cannot be done unless the debtor’s property 
has vested in some person appointed by the Coxirt. For upon the annul¬ 
ment, the Official Receiver ceases to have any right or authority to 
deal ■\7ith the property of the insolv^t unless a vesting order is made 
under sec. 37 (i). The Nagpur High Court has taken the view that the 
Court has no jurisdiction after the order of annulment to continue the 
proceedings under sec. 53 or sec. 54 of the Provincial Insolvency Act 
1920(^')- The Court ihay also recommit the insolvent to his former 
custody and he will be subject to all the processes that had previously 
been in force against him. Further, any creditor may after annulment 
sue him for a debt due to him and any judgment-creditor may apply 
for his arrest in execution of a decree against him. “The Court itself 
cannot upon annulment proceed to distribute the assets of the insolvent 
among any of his creditors (fc). The question as to the effect of annul- 


(e) 


(/) 

(ff) 

W 


In re Keshablal Dhar (1933) 60 
Cal. 259, 144 I. C. 214, (’33) A. C. 
386; Abdul LatiJ v. J.Il. Pereival 
(1936) 40 C. W. N. 1229, 166 I. C. 
509, (’36) A. C. 573; Baikuntha 
Nath V. Kiehori Mohan (1913) 
1 Cal. 6, 47 C. W. N. 74, 2061. C. 
619, (’43) A. C. 133. 

Shakar Khan v. Ithar Das (1936) 
163 I. C. 1007, (’36) A. Ir. 668. 
Pullavva v.Venkotasubbamma (1913) 
1 hi. i. J. 83, 209 I. C. 309 (’43) 
A. M. 260. , 

Jelhaji Perajt Ftmt v. Knthnayya 
(1929) 52 Mad. CIS, 47 Mad. L. J. 
116; Ja^annath v. Baburao (1913) 


(•■) 


(^) 

w 


45 Bom. L. R. 1069, 211 I. C. 
615. (’44) A. B. 72, where the 
Madra? view in Veerayya v. Sree- 
niwasa (’35) A. M. 826 (F.B.) was 
followed; Suhba Bao v. Audi- 
Narayana MuHy (’46) A, Sf. 388, 
2271.C. 525, (1946) 1 M. L. J. 262. 
BaltMUvmt v. O. B. (1936) 165 I. C, 
207 f’36) A. JI. 915 ; Balusuximi 
V. o' B. (1938) 1 M. L. J. 824, 
(’38) A. M. 752. . . _ 

Suleman v. Laxman (1938) 177 
I. C. 760 (’38) A. N. 312. 

Bam Nath v. Gobind Prasad (1940) 
15 Luck. 471. 187 I. C. 729, 
(•10) A. O. 260. 
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raent and the vesting order upon a scheme of composition’ approved 
by the Insolvency Court was conddered by the Calcutta High Court 
and it was held that rmder the vesting order under sec. 37 which can 
be made in such a cose, there is continuance of the bankruptcy proceed¬ 
ings, though in another form. The control of the Court is still retained 
and the proceedings are moulded on the terms of the composition under 
the direction of the Court {?). The Court does not retain the power to 
modify its own vesting order prescribing r^trictions in regard to the 
maimer in which the insolvent’s property should be dealt with. Its 
power is confined only to giving directions for carrying out the inten¬ 
tion of the order made (m). Where no vesting order is made and no 
conditions declared by the Court the realisations made by the creditors 
of the insolvents by attachment of his property are not affected by any 
vesting order subsequently made, for the vesting order does not relate 
back to the date of annulment (n). 

356. Remedy of debtor.—A debtor whose adjudication is annulled 
under the section now under consideration cannot apply to have the 
order set aside rmder the provisions of the Code of Civil Procedure, 1908. 
The reason is that the provisions of the Code apply subject to the pro¬ 
visions of the Insolvency Acts (o), and the Acts provide a specific remedy 
for such cases, namely, that the debtor may present a fresh petition for 
adjudication with the leave of the Court by which the adjudication was 
annulled (p). It was accordingly held by the High Court of Madras in 
a case under the Provincial Insolvency Act that a debtor whose adjudi¬ 
cation is annulled owing to his failure to appear on the day fixed for the 
hearing of the application for his discharge w not entitled to have the 
order set aside under 0. 9, r. 9, of the Code of Civil Procedure, 1908 (g). 
In another Madras case, also under the Provincial Insolvency Act, it 
was held that the Insolvency Court has power to review its own orders 
including an order annulling an adjudication on the application either 
of the debtor or of a creditor who has tendered his proof, and that that 
power was conferred by sec. 6 of the Provincial Insolvency Act read with 
0. 47 of the Code (r). It is difficult to reconcile these two decisions. 


(l) Baikunlha Nath v. Kiahori AToTian 
(1943) 1 Cal. 6, 47 C. W. N. 74, 
20G I. C. 619. ('43) A. C. 133. 

(m) Ramakrtahna v. Official Receiver 
(1940) 1 31. L. J. 932, {’40> A. M. 
724. 


(p) P.-t, I. A., 8. 14 (2); Prov. I. A., 
8 . 10 ( 2 ). 

(j) Venugopalachariar v. Chunnilal 
(1926) 49 Mad. 935, 97 I. 0, 706, 
(•26) A. M. 942. 


(r») 

( 0 ) 


Veerayya v. Kotireddi (1941) 1 SI. 
L. J. 637, (’41) A. 31. 588. 

P.-t. I. A., 8. 90; Prov. I.A., s. 6. 


(r) Ahbireddi v. Venlalareddi (1926) 
61 3rad. L. J. 60, 94 I. C. 351, (’27) 
A. 31. 175. 


Paras. 
354, 355 
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E.—Annulment of insolvency proceeding pending in a 
subordinate Court. 

355A. Annulment of insolvency proceeding pending in a sub¬ 
ordinate Court: case E. [P.-t. I. A., s. ISA].—By see. 18A of tho Presi- 
dency-touTis Insolvency Act, inserted in the Act by tho Insolvency Law 
(Amendment) Act, 1030, the Insolvency Court has the power, at any 
time after the presentation of tho insolvency petition, to stay any insol¬ 
vency proceedings pending against tho debtor in any Court subject to 
the superintendence of tho Court, and, at any time after the making of 
an order of adjudication, to annul an adjudication against the debtor 
made by any such Court, ^\^le^o an adjudication is so annuUed, all 
sales and dispositions of property’ and payments duly made and all 
acts done by tho Court wlioso order is annulled, or by the Receiver 
appointed by it or other person acting under his authority, shall be 
valid, but the property vested in such Court or Receiver shall vest in 
the Official Assignee, and tho Court may make such direction in regard 
to the custody of such property as it thinks fit. 
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F.—Effect of Annulment. 

356. Sections relating to effect of annulment [P,-t. I. A., s, 23; Paras. 
Prov. I. A., ss. 37, 43 (2)].-~Tho followng aro'tbo sections of tlio t«'o ^56, 357 
Acta dealing «ith the ofTect of annulment:— 

P..t. I. vl., tec. 23. Proc.I. A., tee. 37 (1), tec. 43 (2). 

23. (OWioro nn adjudication U 37 (1) ^^^Jero on adjudication is 
annulltxl. oU sales and ilispositioas of nnnullod, all satca and dispositions of 
property and pn^^ncnts dulj' mado, and property and pajTnents duly made, and 
nil nets thorotoforo dono, by tho ofRcial oil nets tliorctoforo done, by the Court 
■ •• ’ * or rocci\-er, shall bo valid 5 but, subject 


person ns tho Court may appoint, or, 
in default of any such oppointmont, 

shall ro\-ert to tlio debtor to the oxtont of his right or mtorost therein on such 
of his right or mtorost thoroiu on such conditions (if any) ns tho (3ouft may, by 
terms and subject to such conditions order in writing, declare. 

(if any) os the Court may declare by 

order. 43 (2) Mliere a debtor has been 

released from custody under the provi. 

(2) WTioro a debtor has been released sions of this Act and tho order of ad* 
from custody under tlio provisions of judication is annulled under sec. 43 (1) 
this Act and tho order of adjudication is the Court may, if it thinks fit, rocommit 
annulled as aforreaid, the Oiurt may, tho debtor to hia former custody, and 
if It thinks Qt, recommit tho debtor tho ofllcor in clmrgo of tho prison to 
to his former custody, and tho j'ailor whoso custody sucli debtor U so ro* 
or keeper of tho prison to whoso custody committod shall rocoivo such debtor 
such dobtor is so recommitted sliall into his custody accordmg to such 
receive such debtor into his custody • ' 

accoiding to such a recommitment, 
and thereupon all processes which 
wore in force against tho person of 
such dobtor at the time of such roleoso 

ns aforesaid shall bo deemod to be still uujuuieuiiuii nuu noon mado. 
ill force against him as if such order Iiod 
not boon mado. 

357. Effect of annulment.—^Tho cITcct of this section, subject to any 
bona fide dispositions lawfully made prior to the annulling of the insol¬ 
vency, and subject to any condition which tho Court annulling tho insol¬ 
vency maj' by its order impose, is to divest the Official Assignee of the 
debtor’s property and to remit the party whase insolvency is sot aside 
to liis original position as if there never had been an adjudication imless 
an order is made vesting the property, of tlie insolvent in some other 
person (s). If no such order is made and no condition is imposed, the 
general provision of the section has its full effect, and that effect is to 
remit tho insolvent, at tho moment the order annuUmg the adjudication 

(«) In re Mirja Mahomed Maarurali also Venffata Ramalnshnarao v. 

Khan, I.L.R. 1941, 1 Cal. 609, Sam6a»»«rri‘, (’61) A.M. 581,1949,2 

(■42) A.C. 160, 200 I.C. 66. See M.LJ. 833. 
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is made, to liis original powers and riglits in respect of his property (t). 
Hence the property vdll revest in the insolvent with all the burdens 
which existed upon it at the time of adjudication, such as an attachment 
in execution of a decree against him (n). An order of annulment does 
not however have the effect of validating an alienation made by the 
insolvent during the pendency of the insolvencj* (y). On the aimulment 
of insolvency, the interest wliich vested in the OfEcial Receiver vests 
under eec. 37 of the Pro\'inciaI Insolvency Act in the insolvent and 
if on that date he is not alive, it goes to liis heirs under the law (tc). 
The effect of an annulment depends on the terms of the order made 
by the Court while annulhng tlio adjudication. The order varies accord¬ 
ing to the nature of the case. In a Nagpur case, there was no vesting 
order upon annulment, but tho Court attached a condition to the annul¬ 
ment that tho property in tho hands of the receiver should be sold, and 
tho assets distributed among the scheduled creditors. It was held that 
the reverter was subject to tho condition (x). It is not essential that 
the condition should be declared and where it is not declared, the property 
will vest in the debtor unconditionally (y). As to vesting the property 
of the insolvent after annulment in another person, there is this distinction 
between an annulment after the Court baa approved a composition (s) 
and an annulment where the debtor ought not to have been adjudged 
insolvent or has paid his debts in full (a), that while in the former case 


(0 


Baxley v. JoAnson (1872) L.R. 
7 Ex. 263, 265 j llaung Hme v. 
U Po Setfc a925)^3^:^g.^201. 


where it was aeia mat tcie yiuyvivi 
reverts to the debtor ^ who is_ s 
member of a Hindu Joint Family 
as his individual property; Dhar- 
maeamarajayya v.Sankamma (1943) 
1 M.LJ. 166, (’43) A.M. 453, 
where a gift by the debtor %^ich 


(«1 


(f) 

(w) 


(*) 

(y) 

(*) 

(«) 


ChacJcalingam (1944) Mad. 649, 
216 I.C, 93, (’44) A.M. 129, whore 
the Court’s powers in relation to 
properties which had been ordered 
to be sold are considered; Smi. 
Sarjubai v. Co-operative Society, 
Narpa, I. L. R. 1948, Nag. 284, 
('49) A.N. 39. ,, , 

Parandamayya v. Surayya (1939) 
3 786. ('40) A.M. 129; 

Parvathi Amma v. Easo Tohannan, 
I.L.R. 1955 Tr. Cochin, 68 (’55) A. 
Tr. C. 241. 

Kisanv.SitaramISi.'R. 1951, Nag. 
12, ('51) A.N. 241. 

Eaxmanan Gkeitiar v. Srinivasa 
Iyengar, I.L.B. 1937 Mad. 203 
(’37) A.M. 131, 106 I.C. 378. 
Meyhaii Jairarn v. V. D. Bhake 
(1939) 183 I C. 316, (’39) A.N. 203. 
Chouthmal Bhagirath v. Jokhtram 
Surajmal, I.L.R. 12 Pat. 163, (’33) 
A.P. 84, 141 IC. 836. 

See P.-t. I.A., sec. 30 ; Prov. I. A., 
s. 39. 

P.-t. I. A., B. 21; Prov. I. A., s. 
35 ; Venlalaramana v. Narayana, 
(1937) 171 I.C. 608, (’37) A.M. 556. 
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thero i 3 a continuance of the insolvency in another form and the Court Para. 357 

will os a rule mako an order vesting tho insolvent’.*? property in another 

person for the benefit of tho cretHtors, thero is no such continuance 

in tho latter ca-so and tho Court '\vill not as a general rule make any such 

order. If no such order is made, the property wU revert to the debtor 

and ho will, subject as aforesaid, bo remitted to Iiis original rights. It 

has been held under tho Provincial Insolvency Act tliat whore an order of 

annulment has been made without making provision for tho protection of 

the creditors, tho Court has power under sec. 5 of tho Act, and secs. 141 and 

161 of tho Code of Civil Procedure, 1908, to exerciso its inherent powers 

and make a supplementary order for the protection of the creditors (6). 

Nothing, however, vests in the insolvent which was not in tho 
Official Assignee or Receiver at tho date of annulment. As a necessary 
consequence of this, if during tho continnanco of the insolvency, the 
Official Assignee or Receiver docs not take steps to recover a debt due 
to the insolvent and tho debt becomes time*barred, tho debt will continue 
to he time«barred notwithstanding the annulment, and tho debtor cannot 
recover it after annulment (c). At tho same time if a proof was rejected 
by the Official Assignee or Official Receiver, tho creditor cannot, after 
annulment, enforce the claim, the rejection of the proof being an “ act ” 
done by the Official Assignee which is not nullified by the annulment (d). 

Where an adjudication is annulled by reason of the default of the insolvent, 
the insolvent is to lose the benefit of the insolvency but he is not to 
benefit by tho annulment. Tho annulment is not for his advantage. 

Consequent upon an annulment under sec. 41 being made the fund should 
be vested in the Official Assignee or proper officer under the Act in 
force and is so vested in him for the benefit of the creditors and may be 
dealt with as if the fund was being dealt with in insolvency (e). The 
scheme of sec. 37 is to enable on orderly distribution of tho assets of the 
insolvent and to place those assets at the disposal of the creditors who 
would be able to proceed against the debtor if the property has reverted 
to him, and a creditor who holds a debt which came into existence 
subsequent to adjudication may also share in the distribution (/). 


Sec. 37 of the Act gives the Court a wide discretion. The annulment 
of adjudication does not mean that the debtor who is adjudicated is 


(b) Choutkmal v. Jokh% Ram (1933) 12 
Pat. 163,1411.C. 836, (’33) A.P. 84. 

(c) Markwick v. Hardingham (1880), 
15 Ch. D. 339; Muthusami v. 
Periyal, (1940) 2 M.L.J. C06. 
(’41) A.M. 84. 

(d) Brandon v. McHtnry (1891) 1 
Q.B.638. 

(e) Keshavlal Dhar In re I.L.B. 60 Cal. 


2S9, (’33) A.C. 386, 144 I.C.<214. 
See also Waeirey v. Mathura 
Prasad, I.L.B. 14 Luck. 404, (’39) 
A. O. 65, 179 1. C. 764, a decision 
to tbe same eETect under s. 43 
of the Provincial Insolvency Act. 

(/) Venkata Srinivasa Rao v. Secretary 
of State, I.L.R. 68 Mad. 1014 (’35) 
AJI. 931, 157 I.C. 1007. 
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necessarily to be placed in possession if the property which is in the hands 
of the Official Receiver at the time the adjudication is set aside. The 
Insolvency Court retams the power to give directions as to the realisation 
and disposal of the debtor’s assets where it is found that after the ad¬ 
judication and before the annulment the insolvent has paid monies to a 
person fraudulently and that the insolvent and the person to whom he 
has paid were parties to a gross fraud. The Court on the appUeation of 
the OiS.cial Receiver has fuU discretion to direct the monies to be refunded 
to the Official Receiver and to direct the latter, not as the Official Receiver 
but as a person appointed by the Court under sec. 37 to distribute the 
amount rateably among the creditors who have power in the insolvency 
proceedings (<?). 

As to the effect of annulment on approval of a composition or scheme 
see para. 377 below. 

As to the effect of annulment owing to the insolvent’s failure to apply, 
or to prosecute the application for his discharge, see para. 354 above. 

358. Effect of annulment on suits and other proceedlDg5.->- 
The effect of an annulment on a suit or other proceeding commenced by 
the Official Assignee or Receiver depends on whether the property has 
reverted to the debtor unconditionally or whether it has vested in some 
other person by an order of the Court. 


If the property has reverted to the debtor, he is entitled to continue a 
suit instituted by the Official Assignee or Receiver to recover a debt due to 
him or to recover property belonging to him. The suit does not abate on 
annulment of adjudication (h). If after the institution of a suit the 
plaintiff is adjudged insolvent, and the suit is dismissed owing to failure 
on the part of the Official Assignee to proceed with it, and the adjudication 
is subsequently annulled and the property reverts to the plainfifT, the 
Court maj' on the plaintiff’s application restore the suit (t). In cn 
Allahabad case a suit was filed by the Receiver to recover a debt due to 
the insolvent. The adjudication was subsequently annulled, hut the 
Receiver continued the suit and a decree was passed in his favour. It 
was contended for the defendant that the Receiver had no lociis standi 


f/rl Ptriakanippan ChtUtar v. Anna- 
chalam Chelliar, I.L.R. 1040 Mad. 
441, (’40) A.M 375, 189 I C. 573; 
Foo al^o liatnehandra BiAarilol v. 
Paru Sinsh, I-L.R. 1050 Cut. 117. 
(’.■50) A.O. 233. 

■A) JlaJiSaJanv.I^'.C.MacUod (1908) 
’ 32 Bom. 321, 534. Soo C. P- C, 

1008, O. 22, r. 10. 


(») Kiaan Oopal v. Sullal (1020) 63 
Cal. 844, OS I.C. 781. (’27) A.C. 76; 
Sundarji v. ilangtulal (1033) CO 
Cal. 533. 37 C.TV.A”. 208. 140 I.C. 
236. (’33) A.C. 547, whero tho 
ofToet of vacating tho jasolvoncy 
order subsoquont to tho euit was 
considorocl. 
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to conlmMP the fuit after annulment. But this contention vriw not Panu 
acreptrd and it 'u'aa held tliftt no objection haring been made by llio 
msoKTnt to the suit being cojjtinucd by the Roce5\-cr, tho Court hod 
power to px-w the dccreo and tlwt the tleoro was not a nullity. Hio 
Court said; Tbero can be no doubt tluit tho suit uma properly instituted 
originally. Tltere «vn be no doubt that tho *uit could haw been continu- 
«1 after the annulment in the name of the injwU-ent If not by tho receiv¬ 
er ** (i). It has been held by the Madras High Court that wherein n suit 
on a mortgage tho OfKcial lleceiver w impl«uie<! and thero has been on 
annulment of adjudication jxmding the suit, tho decree or sale in execution 
will not bmd the inwlvesit mortgagor if no atepa arc taken to implead 
lum in time. It was pointed out tlmt tho revesting of the property 
during the jKtulency of the suit in tho insolvent « not alTectcd by tho 
dtKirinc of lif peadcHS (1:). It is true tiuit in tho ordinary case of an 
assignment or devolution of intcrtHt, the origmal phintilT may continue 
the tcuit il), but it is highly desirable In the caws of the Ofticial i\jwvgnec ' 
or IlceeitTr that he altould have notliing to do after annulment witli a 
huil instituttsl hy liim and he should take immediate steps, after giving 
iiotieo to tho in,solvenl, to liave Ids own name struck out as plaintiff. 

If during tho pendency of an appeal the np|>ellant Ls adjudged iasoK-ent, 

Imt the wljurUeaiion is onnuUwl before U»o Onicml Awlgnec or Receiver 
comes to know about the appeal, the insolvent is entitled to prasecuto 
tho Ap|)oal (m). 

An application by tho Oflicinl Amlgneo or Kccclvor to recover 
property by virtue of Ids sui»erior title stands on a different footing from 
a suit filed by him to recover property belonging to tho insolvent from o 
stranger to tho insolvency. Tims if on application Ls made by tho Official 
Assignee or Receiver to act aside a transfer under see. W or sec. 66 of tho 
I’rcsidcncy-towTW lasolvcncy Act [Provincial Insolvency Act, see. 63 or 
54], tho application lapsca on annulment, and tho debtor cannot prosecute 
it. Tho rexson is that the estate roverta to him " to tho extent [only] 
of Aw right or interest therein”. Tlio right to have tho transfer set aside 
was not the debtor’s right at all. It was tho right of tho Official Aasignoc 
or Receiver gua Official Assignee or Iteecivcr on behalf of tho general 


(/) .Monnu Lot s yalin Kumar if«. 
Jitrji (191D) 41 All. 200, 48 l.C. 
443 ; KizatnKhanv.HukamCftattd 
I.L.R. 1042. Loh. 330, (’41) A.L. 
316, 107 l.C. r>64. 

(t) Anjaijya V. Qundaraijudu (1643) 
ilttU. 702, (1043) 2 530, 


{’43)A.3l. 381. 

(l) 8eo liai Charan v. DUva Kalh 
(1914) 20 Cal. L.J. 107, 26 l.C. 
410, and C.P.C. O. 22, r. 10. 

(m) Kamehandra v. Shripati (1020) 31 
Bom. L.R. 357, 118 l.C. 252, f’29) 
A.B. 202. 
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of creditors (n). As to the right of the appointee under sec. 37 
859 to continue the proceedings, the conflict of vio «3 among the different 
High Courts has been noted in para, 354 (supra). The effect of annulment, 
vrithout a vesting order under see. 37, on a suit by a creditor against the 
insolvent ■%’ithout the Jeave of the Insolvency Court u'as considered by the 
^ladras High Court and it was held that the reverter had retrospective 
effect and that the decree in the suit and the sale in execution prior to the 
annulment wore valid (o). It ha.s been held that an appeal b}* a creditor 
which was pending during the annulment proceedings could not be 
continued even after tho annulment (p). TIic object of the vesting order 
under sec. 37 is to protect all the creditors who would have been treated 
fairly and equally by the Court if the insolvency proceedings went in 
normal course (y). 


359. Vesting of property In person appointed by the Court— 
A person in whom property is vested by an order of the Court has full 
power to deal with tho property vested in him (r). ^\'here certain 
properties arc vested in a receiver under eec. 37 his powers in respect of 
such properties need not be ojqpressly conferred by the order made under 
sec. 37. They may be such as are necessarily implied by the vesting 
order and the receiver will have in respect of such properties the powers 
he had in respect of the insolvent’s properties generally before the date 
of the annulment (s). 


It cannot be said that the appointee is merely a passive trustee for 
the debtor and must reteun the properties for the benefit of the latter 
subject to any order for attachment and sale that might be obtained 
at the instance of any creditor. The word " vest ” as used in sec. 37 
connotes much more than the physical custody of detention. It means 
that the title of the debtor vests in the appointee and he hag the power 
to deal with the property. The purpose of vesting though not clearly 
expressed in the section must be the distribution of the assets among 
all the creditors of the ex-insolvent and that is the only way of fulfilling 


(») Henley’s Bankrupt Law, 3rd ®d., p. 
446; Crew v. Terry (1877) 2 C. 
P.D. 403, 409; Mavnff Hme v. 
U Po Seik (1925) 3 Rang. 201, 
86 J.C. 324, (’25) A-B. 301. See 
P.-t. I. A., s. 55 : Prov. J. A., 


e.53. 

(o) Patnavelu v.' Franciecu Vdayar, 
(’45) A.M.' 388. 

(p) Lakshmikantamma v. Motilal Keaa~ 
rimal, (1943) 2 M.L.J. 492, 216 
I.C. ■75..(’44) AJU. 49. 

(<7) AbdulLat^fv.J.B.Percival.lJ^.'R.i 


(^) 


(') 


19S7, 1 Cal. 264, (’36) A.C. 573, 
40 C.^VN 1229. 166 LC. 509. 
Sagi Ram v. Chanan Mai (1928) 
10 L.LJ. 180, 108 I.C, 603, (28) 
A L. 453. Jn re Mirza Mohd. 
Masrur Al% Khan, ^ 

■ 609, 200 I.C. 66, (’42) A.C. 150 
Atmakuru Rama Rao v. Sn Dxgarr^ 
bar Raih (1942) A.P. 239; K. C 
Mtshra V. Mahttdeo (19-iS) AM. 9_. 
Official Receiver v. Murah Mahan 
{*49) A.M, 19. 1948, 1 M.L.J. 473. 
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the object for which the annulment was made. The appointee is there- Para. 359 
fore to hold the estate of the debtor till it is completely administered 
in accordance with the principles recognised in the insolvency laws. 

It is true that all the provisions of the Bisolvency Act may not be made 
applicable and the appointee may not have all the powers of the Receiver 
in insolvency, but the general principles of dUtrihution embodied in the 
insolvency laws which are based on tlie broad principles of equity and 
justice can certainly be applied. The appointee has got to administer 
the estate under the control and guidance of the Court which can direct 
him from time to time as to how he should proceed (f). But the Court 
cannot make a vesting order in respect of property which is the subject 
matter of a suit filed by the Official Assignee or Receiver to set aside an 
alienation («}. In Panna Lai v. Abdullah (e) the District Court, at the 
time of making an order of annulment, directed the property to be vested 
in the Receiver and to be distributed among the creditors. The High 
Court in appeal pointed out that the Court has no jurisdiction to order 
the distribution of assets and varied the order accordingly. In the 
meanwhile the Receiver had already distributed the assets, It waa 
held that the Court had jurisdiction to order the creditor to refund the 
amount paid. But the Calcutta High Court has held, dissenting from 
the view of the Allahahad High Court in Panna Lai v. O^icial Rectiver {to),. 
that the appointee under sec. 37 is not the representative of the insolvent, 
but is a trustee for the creditors, and is thus under the duty to administer 
the assets vested in him fairly and equitably among all the creditors, 
according to the rules of administration contained in the Insolvency 
Act. Accordingly, it was held that a creditor had no right to pursue 
his remedy under the ordinary Civil Law, but must come into the adminis¬ 
tration of assets held by the appointee (x). There is a conflict of view 
between the different High Courts on the point as has been noted at para. 

354 (supra), and the Legislature should intervene to resolve it. 

Where an adjudication of a Hindu father is aimulled but there is no 
reverter of the estate to the insolvent the Official Receiver remains the 

(0 Baxkunlhanath v. Kishori MoTian, Mad. 63, (’35) A.M. 835, 157 I.C- 
I.L. R. 1943,1 Cal. 5, (’43) A.C. 133, 917. 

47 C.W.N. 74, 206 I.C. 619. See (u) Selvan Ckettiar v. Venkataehalam- 
also Abdul Lalif v. J. B. Fercival, Ckettiar (1931) 59 Mad. L.J. 710, 

I.L.R. 1937, 1 Cal. 764, 166 I.C. 129 I.C. 36, (’31) AM. 10. 

609, (’36) A.C. 573,40 C.W.N. 1229; (») (1932) 30 All. L.J. 1095, 143 I.C- 

Veerayya v. Sreenivaea Rao, 330, (’33) A A. 117. 

I.L.R. 68. Mad. 908. (’35) A.M. (w) (1931) 63 All. 313, 134 I.C. 848, 

526, 158 I.C. 1060; Alma- (’31) A.A. 71. 

iuru Rama Rao v. Shr* Dtgambara (*) Abdul Lalif v. J. R. Percivat 
Rath. I.L.R 25 Pat. 286, (’47) (1936) 40 C.W.N. 1229. 166 I.C. 

A.P, 239; Chinnappa Reddt v. ,609, (’38) A.C. 573. 

Srinivasa Rao Ooru, I.L R. 59 - , 
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PART 1. 

COMPOSITION AND SCHEMES OF ARRANGEMENT. 
P.-t. I. A., 8S. 28-32 ; Prov. I. A., ss. 38-40. 


361. Composition apart from Insolvency Acts.—A debtor who Para. 861 
is unable to pay his debts in full may arrange his affairs with his creditors 
without having recourse to a petition for his own adjudication. Arrange¬ 
ments between debtors and creditors are known as composition agree¬ 
ments. A composition agreement may take the form of an agreement 
by which the creditors agree to abandon their claims in consideration of 
receiving a composition on their debts, tlmt is, a smaller sum hearing an 
agreed proportion to the amount of their respective claims. It may also 
take the form of an assignment by which the debtor assigns the whole 
of his property to a trustee for realisation and rateable distribution 
of the proceeds amongst all his creditors or amongst those who assent 
to and take the benefit of the assignment, and the creditors in considera¬ 
tion of such assignment release their original claims and accept the divid¬ 
end payable under the agreement in discharge of their debts (a). The 
difference between these two methods is that w'hile a simple composition 
agreement does not of itself operate as an act of insolvency, an assignment 
amounts to an act of insolvency as coming within the provisions of sec. 
n (a) of the Presidency-towns Insolvency Act and the corresponding sec. 

6 (a) of the Provincial Insolvency Act. Although such an assignment 
is an act of insolv^cy, it is not open io every creditor to found an insol¬ 
vency petition upon it. Thus a creditor who has been a party or privj' 
to the assignment is estopped from setting it up as an act of insolvency 
[see para. 148 (16) above]. Further, it can be availed of as an act of 
insolvency only if an insolvency petition is presented against the debtor 
within three months from the date thereof. If a petition is presented 
within three months, the assignment is liable to be set aside at the instance 
of the Official Assignee or Receiver as being in itself an act of insolvency. 

If no petition is presented within three months, the assignment becomes 
indefeasible unless it comes within the provisions of sec. 53 of the Transfer 
of Property Act, 1882 [see para. 138 (8) above]. 

(a) See Malaekchand V. Manilal (1004 1 Indian Contract Act, 1872, s. 63, 

28 Bom. .364, 367-,368 ; lie HntUm \ ill. (o) 

(1872) L.R. 7 Ch. App. 723, 720, 1 
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:ion or scheme can bo submitted both after a receiving order and after 
idjudication. If the proposal is submitted after a receiving order, 
md it is accepted by the creditors and approved by the Court, the 
receiving order ^v^ll be rescinded (/); if it is not approved, the debtor 
rtU be adjudged insolvent. If the prox)Osal is submitted after adj'udica- 
tion, and it is accepted by the creditors and approved by the Court, 
the adj'udication may bo annulled ( 5 ). 

There are two points of difference betwe^ the provisions .of the 
two Acts relating to composition and schemes of arrangement. The 
one is as to the binding effect of a composition or scheme; the other is 
as to the remedy of creators to enforce payment under a composition 
or scheme in default of payment. In other respects, the provisions of 
the two Acts are almost the same, .and they may be considered 
together. 


364. Proposal of composition or scheme I. A., s. 28 (1); 
Prov, I. A., s. 38 (1)].—An insolvent may at any time after the making 
of an order of adj'udication submit a proposal for a composition in satis* 
faction of his debts or a proposal for a scheme of arrangement of his 
affairs. A Composition Deed means an agreement between the com* 
pounding debtor and all or some of the creditors by which the compound* 
ing creditors agree with the debtor and with each other to accept from 
the debtor payment of less than the amount due to them in full satisfac¬ 
tion of the whole of their claims. An agreement in which every possible 
kind of agreement is made including a final necessary right of suit to 
ensure that the creditors shall he paid in full cannot be held to he an 
instrument to secure the payment of a composition (ft). The debtors 
should set out in the scheme itself what their assets are and what their 
scheme of composition is and if the assets are to be vested in a trustee 
or trustees. There must be a statement to that effect and if the trustee 
or trustees are to guarantee so much money to the creditors, there must 
be a proper statement to that effect also. The details' should be clear 
and specific (t). A proposal by an insolvent who has succeeded to his 
father’s estate to pay to his creditors the actual amoxmt which may be 


(/) Bankruptcy Rul® 212. 

(?) B.A., 1914, s. 21 (2). . See 

Jlfunwi V. Official Seceiver (’37) 
A.L. 680, where a debtor was 
allowed, after adjudication, to 
apply to the Debt Conciliation 
Board under the Punjab Relief of 
Indebtedness Act for the settle* 
xnent of his debts. See also 


Da^radharatna v. Rahimtutla 
Htusani (’40) A.M. 492. 

(A) Official Aesignee of Madras v. 
Subba Rao (’34) A.M. 697, 153 I.C. 
541. 

{») J^orayon Singh Sundar Singh v. 
AUar Singh I.LR. 59 Csl. 1436, 
(’33) A.C, 129, 141 ^ I.C. 860. 
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found duo after mquir 3 ' by tho Court mtU such rate of interest as the 
Court maj* think reasonable is a proposal for a scheme of arrangement (j). 

365. Kotlce of meeting to credltors.—A day must bo fixed for a 
meeting of creditors to consider the proposal, and notice of the meeting 
should bo given to every creditor who has proved his debt. Under 
tho P^c3idency•to^ms Insolvency Act tho notice is to bo given by the 
Official Assignee (b). Under tho Provincial Insolvency Act tho notice 
may bo given by the Court or by tho Receiver, as tlio ca.se may be (/). 
Under tho Prcaidency-tomis Insolvency Act the Official Assignee is 
required to send to each crc<litor wlm is mentioned in the schedule, or 
who has tendered a proof at the meeting, a copy of the insolvent’s propo¬ 
sals ■with ft report thereon. Under the Pro\*incial Insolvencv Act it 
is provided b^* tho Jfadras and Bombay Rules that a copy of the terms 
of tho proposal should bo sent to every creditor who has proved his 
debt (m). Direction re. service of notice on all creditors is mandatory. 
Where tho Scheme of Composition is approved by the Court without 
notice to nil tho creditors it is not binding, on the creditors without 
notice, oven if tho scheme is approved by tho necessary majority' 
of creditors. It is not open to tho appellate Court to speculate as to 
what might or might not have happened if the creditor concerned had 
been given tho opportunity to express his disapproval of the scheme (n). 

366. Acceptance by creditois [P.-t. I. A., $. 28 (2); Frov. I. A.» 

S. 38 (2)].—^The proposal must be placed before a meeting of creditors (o). 
The debtor may at the meeting amend the terms of his proposal if the 
amendment is, in the opinion of the Official Assignee, .under the Presi- 
dency-to'wns Insolvency Act, and, in the opinion of the Court, under 
the Provincial Insolvency Act, calculated to benefit the general body of 
creditors. The creditors entitled to vote.. are those whose debts are 
proved. The debts must have been proved in the manner prescribed 
by the Act (p). Under the Residency-towns Insolvency Act, a creditor 
may in order to entitle himself to ■vote, prove his debt even at the meeting; 


(i) GantjaSahaiv.MukarramAhKhan 
(1926) 24 All. L.J. 441, 97 I.C. 
656, (’26) A.A. 361. 

(A) See Calcutta Rule 110; Madras 
Rule 64; Bombay Rule 101. 

(A) See Calcutta Provincial Rule 16; 
Madras Provincial Rule 10; Bom¬ 
bay Provincial Rule XI; Allaba- 
bad Provincial Rule 19- 
(m) Sladras Provincial Rule 10; Bom¬ 
bay Provincial Rule XI. 


(») 

(o) 

(P) 


Subba Sao v. Sheahu Reddi, I.L.R 
1945, Mad. 184, (’44) A.M. 414. 
Muhammad Asadullah Khan y. 
Sant Sam (’26) A.L. 87, 89 I.C. 


740. 

Chandan Lai v. Khemraj (1917) 
15 All. L J. 638, 40 I.C. 166. But 
see Krishna Chandra Das v. Jobn- 
efro iiath Poria (1923) 48 Cal. 
L.J. 574, 114 I.C. 416, (’29) A.C. 


169. 
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and the Official Assignee as a chairman has power to accept or reject 
proof, but his decision is subject to appeal to the Court. If he is in 
doubt, he should allow,the creditor to vote, subject to the vote being 
declared invalid in the event of the objection being sustained (g). In 
accepting or rejecting proof of debt for putp<^e3 of sec. 28 (2) the Offi> 
cial Assignee acts as chairman of the meetmg of creditors and is not 
a Court (r), within the meaning of sec. 195 (1) (b) of the Criminal ftoce- 
dure Code. The proposal will be taken to be accepted if a majority in 
number and three-fourths in value of all the creditors whose debts are 
proved resolve to accept. A creditor who does not vote in effect votes 
against the proposal. A creditor need not vote in person at the meeting. 
Under the Presidency-towns Insolvency Act, he may vote by proxy {s); 
he may also register his vote by & letter in the prescribed form addressed 
to the Official Assignee. Under the Provincial Insolvency Act, he may 
vote by a pleader (<). No scheme can be approved by the Court unless 
it has been accepted by the statutory majority (u). Where majority 
in number and three-fourths in value of all the creditors whose debts 
were' proved do not resolve to accept a scheme of Composition a Court 
would be justified in dismissing the application under secs. 35 and 
38 of the Act (e). The essence of a composition or scheme is a proposal 
by the debtor and its acceptance by the creators. Tlie debtor’s legal 
representatives can, upon his death before adjudication or even subse¬ 
quently enter into a composition with his creditors (uj). 


368. Application to Court to approve composition or scheme [P.-t. 
I. A., S. 29 (1), (2) ].—^Under the Presidency-towns Insolvency 
Act the insolvent or the Official Assignee may after the proposal is 
accepted by the creditors apply to the Court to approve it, and notice 
of the time appointed for hearing the application must be given to each 
creditor who has proved. Except where an estate is being summarily 
administered or special leave of the Court has been obtained, the applica¬ 
tion cannot be heard until after the conclusion of the public examination 
of the insolvent. A composition in the absence of public examination 
in a case where the debts are large is not consistent ■^vith an efficient 
administration of the Act. The duty of the Official Assignee and the 


(9) 

{r) 


(>) 

(0 

(«) 


P.-t. I. A., Sch. I, rule 14. ' > , , 

Kedar Nalh Sen v. Amulya Hatan 
Sanyal, I.L.R. 1041. 1 Cal. 278, 

(’42) A.C. 70, 45 C.W.K. 1124, {») 
198 I.C. 602. 

P.-t. I. A., Sch. I, rule 16. 

Prov. I.A., fl. 38 (2). (tr) 

Soo Behary Lai Sikdar v. Hartukh 
Das Chakmat (1020) 25 C.W.N.- 


137, 61 I.C. 904; Shankar Lai v. 
Hakim Sj/ed Ah (1938) 68 AU. 
655. 160 I.C. 994, (’39) A.A. 102. 
Baliah v. Sanliver^appa Sitantdrap- 
pa, I.L.R. 1951, ^lad. 237, (’60) 
A, 51. 800. 

^f«anldl Sadasukh v. Oulam Dasla- 
(1941) Nag. 764, 100 I.C. 151, 
(’41) A.N. 238. 
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Court is to see that adjudications are not annulled unless the conduct 
of the debtor has been such as to entitle them to such a course and the 
Court is satisfied that it knou’S what the assets and liabilities really are (a:). 
There is no such provision in the Provincial Insolvency Act, but a similar 
practice prevails. 

369. Approval of proposal by Court [P.-t J. A., s. 29; Prov. I. A^ 
S. 28 (4), (5), (6), (7) ].—^At the hearing any creditor who has proved 
may be heard by the Court in opposition to the application notwith¬ 
standing that he may at a meeting of creditors have voted for the accept¬ 
ance of the proposal; the reason is that such an acceptance is merely 
a resolution to entertam the proposal as one deserving consideration. 
The Court must, before approving the proposal, hear the report of the 
Official Assignee or Receiver as to the terms thereof and as to the con¬ 
duct of the insolvent and any objections which may be made by or 
on behalf of any creditor. 

Where the Court is of opinion that the terms of the proposal are 
not reasonable or are not calculated to benefit the general body of oredi. 
tors or in any c<we in which the Court is required to refuse the insolvent's 
discharge, the Court is required to refuse to approve the proposal. The 
words in italics do not occur in the Provincial Insolvency Act. Where 
any facts are proved on proof of which the Court would be required 
either to refuse, suspend or attach conditions to the debtor’s discharge, 
the Court is required to refuse to approve the proposal unless it provides 
reasonable security for payment, under the Presidency-touns Insol¬ 
vency Act, of not less than four annas in the rupee, and under the 
Provincial Insolvency Act, of not less than six annas in the rupee, on 
all the unsecured debts provable against the debtor’s estate. No 
composition or scheme can be approved by the Court which does not 
provide for the payrhent in priority to other debts of all debts directed 
to be so paid in the distribution of the property of an insolvent. In 
any other case the Court has discretion to approve or refuse to approve 
the proposal. 

When a proposal for a Composition has not been duly accepted 
by the creditors imder sec. 38 (2), it is open to the Court to approve the' 
proposal under sec. 38 [2). Rut an Insolvency Court can reasonably 
approve a proposal that has been refused by the creditors in any extra¬ 
ordinary circumstances involving any unusual behaviour on the part 
of the creditors refusing or circumstances, as where the proposal was 

(x) yarayan S*ngh Sundar Singh v. AUar Singh, supra. 
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accepted by the minority representing far more in value than the creditors 
Tvho refused. Some sort of excepticmal circumstances would be neces¬ 
sary before the Court could properly approve a proposal that the credi¬ 
tors have refused (y). 


An agreement which constitutes an amendment to a Scheme of 
Composition cannot be enforced without the consent of all classes of 
creditors and the approval of the Insolven<y Court ( 2 ). 


370. Object of approval of Court.—^The exercise of the power 
of approval is a duty imposed upon the Court for the twofold purpose of 
preventing a majority of creditors from dealing recklessly not only with 
their property, but with that of the minority, and of enforcing a more 
careful and moral conduct on the debtor’s part. Dealing with this 
question Lord Esher, M.B., said in Ex jMrte Reed (o); “In my opinion 
this Act was passed because it had been proved to the satisfaction of 
the legislature that a majority of creditors, however large, was not 
careful, and was not to he trusted: that on the contrary, the creditors 
were generally utterly careless, that they wrote off their debts as bad, 
and agreed to terms which might give some possibihty—an evanescent 
chance—of their getting somethmg out of the wreck. It was because 
of the known and proved behaviour of creditors with regard to their 
insolvent debtors that this Act was passed, taking away from the majority 
of creditors that power which they had so recklessly and carelessly used, 
and putting a controlling power into the hands of the Court for the 
purpose of protecting the creditors against their own recklessness; for 
the purpose of preventing a majority of crediters from dealing thus 
recklessly, not only with their own property, but with that of the minority, 
and of enforcing, so fax as the legislature could, a more careful and 
moral conduct on the part of debtors”. 


371. Matters to be taken Into consideration.—Before approving 
the proposal the Court must hear any objections that may be made 
by or on behalf of tho creditors. The’Court must also hear the report 
of tho Official Assignee or Keceiver as to the terms of tho proposal and 
as to the conduct of the insolvait. In making his report, it is the 
duty of the Official Assignee or Receiver to form his own judgment; 
he should not be influenced by the wishes of the creditors 16). It is 


(y) Kethtorao Qopairao v. yarayan 
Oanpat, I.L.R. 1941, Nap. 764, 
(’41) A.N. 355, 109 I.C. 151. 
(*) Btnaru Bank Ltd, v. Oficicl A»- 
* ^^gnee, L.R. 77 I.A. 143, I.L.R. 29 


Pat. 564, 52 Bom. L.R. 488, (’50) 
A.PC. 76. 

(a) (1886) 17 Q.B.D. 244, 250.251. 
(5) Ex parte Campbell (1885) 15 Q.B.D. 
213. 
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also his duty to report fully to the Court, and that duty is in no respect 
limited or d i min ished by the fiict that he has approved the scheme 
and made a report to the creditors to that effect (c). Though it is not 
expressly provided by this section that the report is to be primd focie 
evidence of the statements contained in it as it is by sec. 39 (4) of the 
Presidency-to^nis Inaolv^cy Act and sec. 42 (2) of the Provincial Insol¬ 
vency Act, which relate to discharge, the report should be taken as 
such evidence on an application for the approval of a composition or 
scheme. The reason is that the Court has on such an application to 
consider all the matters ivhich it has to do on an application for 
discharge (d). The opinion, however, of the Official Assignee or Receiver 
is not binding on the Court which has to form its own conclusion in 
the matter (e). The conduct of the insolvent is as material on the ques¬ 
tion of approving a composition of scheme as it is on the question of 
his discharge, and the report should deal with it. In that connection 
Rankin, C. J., observed :—“The duty of the Official,Assignee and of the 
Court is to see that these adjudications are not annulled unless the 
conduct of the debtors has been such as to entitle them to such a course 
and the Court is satisfied that it knows what the assets and liabilities 
are. ... In my judgment a composition in the absence of public 
examination, in a case where the debts are large, is not consistent 
with the efficient adminuitration of the Act (/). As to discharge it is to 
be observed that under the Presidency-towns Insolvency Act the Court 
is hound to refuse a dischaige where the insolvent has committed 
any offence punishable imder secs. 102 and 103 of that Act or under secs., 
421 to 424 of the Indian Penal Code (ff). Under the Provincial Insol¬ 
vency Act, there is no case in which the Court is hound to refuse a 
discharge (^), and this accounts for the omission of the words “or in any 
case in which the Court is required to refuse the insolvent’s discharge ; 
in sec. 38 (4) of the Provincial Insolvency Act. 


372. Power of Court.—The granting of the bankrupt’s application 
for the approval of the proposal is in every case in which it is permissible 
a matter entirely within th© discretion of the Court (0* .lu some cases 
it is bound to refuse its approval, in some it is boimd to,refuse imless 


(c) Be Botiomley fI893) 10 3Iorr. 262. i {g) 

(d) Bx parte Cambell {18S5) 15 
213. . 

(,•) Re Burr (1802) 2 Q B. 467. 473; 
Sevuffan v. Kasi (1931) 64 SlaU. . 
823, 132 I.C. 134, (’31),A3I. 344. | 

(/) ifaraufjnSlnghv.AttarSingh(l932) j 

69 Cal. 1436, 141 IC. 860, (’33) (A) 
A.C. 139. ' {*) 


P.-t. I. A., 8. 39. This was also 
the English law, but 8. 26 (2j 
of the B.A.. 1914. was amended 
hy the B.A.. 1926. a., 1 Wf 

and there is now no case in which 
the Court is required to retire 
a discharge. • 

See Prov. I.A.. es. 41 and 4.. 
Be Deer (1903) 1 K.B. 623. 633. 
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certain conditions are fulfilled; in all other cdses, it may in ite discretion 'Paras.' 
approve or refuse to approve. The Court cannot alter the substance 372-374 
of a scheme submitted to it for approval (j). 

373. When Court absolutely bound to refuse.—The Court is 
bound to refuse its approval— 

(a) if in its opinion the terms are not reasonable or are not calcu* 
latcd to benefit the general body of creditors; or 

(b) if the case be one in wluch the Court is required to refuse 
the insolvent’s discharge [tliis requirement, aS' stated' in 
para. 371 above, does not occur in the Provincial Insolvency 
Act]; or 

(c) if the proposal does not provide for the payment in. priority 
to other debts of all debts directed to be so paid in the distribu¬ 
tion of the property of an insolvent (i). 

The scheme must be both reasonable and calculated to benefit 
the general body^of creditors. A scheme which gives the' creditors no 
greater advantage than they would have in a bankruptcy, while it deprives 
them of some of the powers which they would have had and of the con¬ 
trol of the Court over the administration of the estate, is neither reason¬ 
able nor calculated to benefit the general body of creditors (Z). The 
scheme must" be calculated to benefit not merely the creditors who have 
agreed to it, but the general body of creditors—that is, all creditors, 
and not a limited portion of them (m). A scheme -which provides that 
the debtor shall not be discharged until a committee appointed under 
the scheme so decide is unreasonable and ultra vires; the time for the 
discharge of an insolvent is to be fixed by the creditors subject to the 
approval of the Court and the discretionary power of the Court cannot 
be handed over to any one else (n). 

374. When Court bound to refuse unless certain conditions are 
fulfilled.—^Where a proposal for & scheme of arrangement is sub¬ 
mitted-for the approval of the Court, and facts are proved, on proof of 
•H-hich the Court would be required either to refuse, suspend, or attach 

(j) ilamoojee Moosajee v. N, M. Altera ft. 61. 

Moideen Bros. (1927) 5 Rang. 241, (|) Ex parte BUehojffsheim {18&7\ 19 Q. 

103 I C. 181, (’27) A.R. 176. As B.D. 33. 

to Rules under the P.-t. I.A., (m) Flint v. Barnard (1889) 22 Q B.D. 

BBo Cal. Rule 120 and Bombay SO, 94. 

Rule 109. See also Lucas v. (n) Ex parte Clark (1884) 13 'Q.B.D. 

Jlfarttn (1888) 37 Ch. D. 597. 426. 

(i) Bee P..t. I.A., s. 49; Prov. I.A., 
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Para. 374 conditions to the insolvent’s discharge (o), the Court shall refuse to 
approve the proposal, unless it provides reasonable security for pay¬ 
ment, under the Presidency-towns Insolvency Act, of not less than 
four annas, and under the Provincial Insolvency Act, of not less than 
• six annas in the rupee, on all unsecured debts provable against the 

debtor’s estate. The Court has no discretion to approve the proposal 
unless it is satisfied that the scheme provides reasonable security for 
the payment of the minimum composition specified in the Acts. 
“Reasonable security’’ does not mean such security as a prudent man 
would invest money upon, but a reasonable commercial probabih’ty 
that the amount will be realised, having regard to the state of affairs 
presented to the creditors (p). Further, a scheme providing reasonable 
security must be a scheme which provides for payment forthwith or 
within a short time, A scheme which provides for payment at a distant 
time, as after a year, is not a scheme which can be said to provide 
“reasonable security” (g). 


The mere fact that the minimum is reasonably secured is not 
sufficient; that is only the condition which entitles the Court to consider 
whether the scheme ought to be approved. Even if the scheme provides 
reasonable security, the Court is not boimd to approve the scheme, for 
it has a discretion in the matter (r). Even if there is the requisite con¬ 
sent of the creditors the Court must exercise its judicial discretion before 
approval of the Scheme, that is, a discretion founded on sufficient reasons 
after considering all aspects of the ease and ascertaining the facts so 
far as possible. The wishes of the creditors though undoubtedly an 
important matter to be taken into account are by no means to be taken 
as conclusive or in any way a» relieving the responsibility that rests 
upon the Court that any order it passes whether in the matter of approv¬ 
ing the scheme or otherwise is supported by the evidence on record 
and is clearly for the governing body of the creditors of the insolvent (s). 
In exercising its discretion the Court considers both the interest of the 
creditors and the conduct of the debtor.' The interest of the creditors 
is in the first instance to prevail unless it would be contraiy to commer¬ 
cial morality that they should be allowed to make an arrangement 
■with the debtor. It is the duty of the Court, therefore, iu each case to 
take into consideration the particular class of offence and the particular 
circumstance under which it is proved to have been committed, and 


( 0 ) P.-t. IJV., s. 39 (2J; Prov. I,A.. 
(„) SiKomiw (WM) 10 Mon. -Oi 
(,) stPaint (1891) irjr. 208: Be 


(r) 

(") 


ir,66 (lOU) 3 K.B. 387, 392. Sen 
al-?o Re Flew (190.^) I Iv.E. 278. 
Re Burr (1892) 2 Q-B. ,^^7. 
Sevugart v. Kasi (1931) 64 Jfad. 
823, IZ2 I.C. J34. (31) A..V. 344. 
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then to ask itself the question whether it would be contrarj’ to public Para. 374- 
morality, for the sake of private interests, to approve the scheme. If 
the circumstances under which the offences were committed are such 
that, although ho has done wrong, the debtor need not in the interests 
of the State be treated as a person with whom the creditors ought not 
to be allou-ed to negotiate, the Court is at liberty to approve the scheme, 
notmthstanding the commission of those offences {t). In Ex parte 
Ktarsley (m) Lindloy, L. J., said: “It is the duty of the Court to look, 
not only at the interests of the creditors, but also at the conduct of 
the debtor. Under some of the circumstances mentioned in sub-sec. 6 
of sec. 18 [of the Bankruptcy Act, 1883], hoiotver beneficial the composition 
or scheme may be to the creditors, it is the duty of the Court by reason 
of the conduct of the debtor to refuse to sanction it.” In the same 
case Lopes, L. J., said: “I understand it to be left to the discretion of 
the Court, when a composition appears reasonable, to determine whether 
the conduct of the debtor is such as to make it more expedient in the 
interest of the public to punish him than to consult only the interest 
of the creditors." Again m Be Beer (c), Romer, L. J., said: "In a case 
of tlus kind the Court ought to have regard to the interests of the public 
and of commercial morality—to the conduct of the bankrupt, on the 
one hand, and to the interest of the creditors on the other—and if the 
Court comes to the conclusion that however beneficial to the creditors 
the scheme may be, yet it is not in the interest of the public or of coipmer- 
cial morality that the bankruptcy should be annulled, it is their duty 
to refuse to annul it." Misconduct on the part of a bankrupt, to be 
sufficient to justify the Court in refusing its sanction to a scheme, must 
be of a gross character or must be such as to make the scheme contrary 
to public policy. In one case where the security provided by the scheme 
was reasonable, but the misconduct alleged against the bankrupt was 
that he contributed to his bankruptcy by rash and hazardous specula¬ 
tions, it was held that such misconduct was not by itself a sufficient 
ground for refusing approval of the scheme. Vaughan Williams, L.J., 
said: “To my mind, though there might be a case where the rash and 
hazardous speculations had been so continued or of such a character 
as to make it against public policy that a man who might be described 
as a confirmed gambler should get a scheme sanctioned at all, this is 
not a ease of that sort” (w). In another case where the charges against 
the bankrupt were that he had omitted to keep usual and proper books 


(f) J?e Boltomlei/ (1893) 10 Morr. 262, 
269, 270; AloUlal v. Gnnpatram 
(1915) 21 C.W.N. 936, 34 I.C. 792 
. Mamoojee Moosajee v. N. M. 
Meera Moideen Bros. (1927) 5 


. • Bang. 241. 103 I.C. 181, (’27) A. 
B. 176. 

(u) (1887) 18 Q.B.D. 168. 

(V) (1903) 1 K.B. 628. 

(u.) Be A?. A. 5. (1902) IK.B. 457, 467. 
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of account, that he had contributed to his bankruptcy by rash and 
hazardous speculations, and that he had on two previous occasions 
been adjudged bankrupt, Fry, L. J., said: "I look not merely at the 
fact of these technical offences having been committed, but at lus whole 
career as chsclosed by the evidence, and 1 say that in such a case the 
Court ought to adjudicate upon the debtor’s discharge, and to deter- 
mine whether it should be refused, or suspended, or granted subject 
to conditions. I regard this debtor as one of those plagues of society 
of whom there are too many, and upon whom I think it is the duty of 
the Bankruptcy Court to keep a sharp ey’O. In the exercise of my 
judicial discretion I therefore refa'ie to approve of tliis scheme” (x). 


375. Withdrawals and releases of debts.—In calculating how 
much can bo paid in tho rupee only those unsecured debta can be taken 
mto account wliich are provable at tho time when the scheme comes 
before tho Court for approval, Debta existing at tho date of tho order 
of a<Ijudication, but >vithdrami or released before tho Court is n.sked 
to approve tho scheme, are not to bo taken into account. It no objec¬ 
tion to tho approval of a composition or schemo that -^vithdrauals of 
«ome of the debts have been obtained on terms giving tho withdrawing 
creditors on advantage over tho others, prorided that the witlidrawols 
have not been obtained by tho insolvent himself or with his knowledge. 
Thus ,where tho >vithdmwols u-erc obtained by tho insolvent’s brother 
without any knowledge on tho part of tho insolvent lumself, it was 
held that it wm not a ground for the Court rcfu.sing to sanction the 
scheme (j/). Tho release or ^rithdrawals must bo absolute and not condi¬ 
tional on the approval of tho schemo by tho Court, and the circum* 
Ktances under which they are obtained must be placed before the Court (s). 
There may, however, be cases in wluch the Court might approve of a 
scheme when tho insolvent himself Is a jMirty to a conditional with¬ 
drawal of cLsims such os those of ’’family crfxlilors”, provided tlirrr is 
full dwclo»»uro of all tho facts and of tho negotiations for the scheme (a). 


it) nt /;«rf (isyj) 2 0 -i». 

(V) r.t .1. //. I K.ii. 1^7. A 

tt.-of • Uw 

tlon. nuMl« hy » 

(Witor with a Ufurr* 

Ihi* ef » romiw-«t»on 

U Ytirl *• • fr*»l wr«n 

lU frmJ.tor* 

IlKiiiJ 15 Q H.P. .*»rn If tl.« 

ef ••►■K Mf-Sj 

{AvinrftI cvf «!-• 


niWf V. liarktt (iSM) 

I Kq. 13911. tl..*lUnVnirtcy 

.Srrti •I'O It li*> li-’M *1^* 

l>y tl>« d'-blof •'hh on-* 
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tuMtlinn wm* unf'*LI, to J'*/ 

{.i* iii-M in full. »• 
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(IhHIJ IS Ch. »>. .. , 

r.t <|9«3) i K.I». 

r.t ru<a |I!K>5J I K.M 2 .S. .> 11 . 
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376. Annulment ot adiudicatlon [P.-t. I. A., s. 30 (1); Prov. 
I. A., s. 39].—Under both Acts if tho Court approves the proposal, 
the terms must bo embodied in an order of the Court, and tho adjudication 
must bo annulled. Omission to incorporate tho terms of tho proposal 
in tho order is a mere formal defect which can bo remedied at any time 
and does not affect the annulment (6). But there must bo a formal 
order of annulment and it is not enough to order the proceedings to 
be filed upon a verbal report, in the absence of parties or any application 
from them, that tho matter has been settled out of Court (c). On annul¬ 
ment the provisions of sec. 23 (1) and (3) of the Presidency-towns Insol¬ 
vency Act apply to cases under that Act, and the provisions of the 
corresponding sec. 37 of the Provincial Insolvency Act apply to cases 
under that Act. These sections relate to tho consequences of annul¬ 
ment of adjudication. 


377. Jurisdiction of Court after approval of composition.—The 
jurisdiction of the Insolvency Court does not terminate tmder either 
Act on the approval of a composition or scheme. Though the adjudi¬ 
cation is annulled, the composition is mode rdth the approval of the 
Insolvency Court and tho Court retains jurisdiction to give effect to it (d). 
This is sometimes expressed by saying that proceedings in insolvency do 
not terminate on tho annulment of adjudication on the approval of a 
composition or scheme (e). The effect of the approval of a scheme is 
to substitute the scheme for the bankruptcy. The schemo remains 
imder the control of the Bankruptcy Court, and the general rules of 
bankruptcy apply. 


It is provided by both the Acts that wlien an adjudication is annulled 
on approval of a composition or scheme by the Court, the provisions of 
the section relating to the consequences of annulment apply (/). The 
result is that the Court may vest the debtor's property in such person 
as the Court may appoint; if no such appointment is made the pro- 


(6) Bombay Company Limited v. The 
Official Asaiynee of Madras (1921) 
44 Mad. 381,388,031.0. 173, (’21) 


C63, (’30) A.N. 34. 

(d) Re Lennard (1875) 1 Ch. D; 177, 
178-179 ; Re Krishna Kishore Adhi- 
cary (1927) 54 Cal. 650, 653, 
. 105 I C. 90. (’28) A.C. 21. In re 
SumermuU Surana (’32) A C. 124, 
35 C.W.N. 506, 133 I.C. 141; 


Kedar Hath v. Amiitya Ratan 
(1942) I Cal. 278, 45 C.W.N. 1124, 
198 I.C. C02, (’42) A.C. 79 ; Vem- 
anna v. Sanjeeva Reddi (1942) 1 
M.LJr. 611, 202 I.C. 665, (’42) 
A-M. 474. 

(e) Kamireddi Timappa v. Devasi 
Harpal (1929) 66 Mad. LJ. 468, 
-115 IC. 816, (’29) A.M. -167; 
Jetht^i Peraji Firm v. Krishnayya 
(1929) 52 Mad. 648, 658, 122 I.C. 
351, (*30) A.M. 278. 

(/) P.-t. I.A.. s. 23 (1) and (3); 
Prov. I.A., s, 37. 


Paras. 
376, 377 
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Para. 377 perty reverts to the debtor. Rules to the same effect Iiave been made 
by the High Courts of CSalcutta and Bombay under the Presidency- 
towns Insolvency Act (g). It is provided by those Rules that when a 
composition or scheme is approved, the Official Assignee shall, on pay- 
ment of all costs, charges and expenses, forthwith put the insolvent (or 
as the case may be the trustee under the composition or scheme or the 
other person or persons to whom under the composition or scheme the 
property of the debtor is to bo assigned) into possession of the debtor’s 
property. If no trustee is appointed under the composition or scheme, 
the Official Assignee shall, unless and imtil another trustee is appointed 
by the creditors, he the trustee for the purpose of administering the 
debtor’s property and carrying out the terms of the composition or scheme 
as the case may be. In short, notwithstanding the annulment the insol¬ 
vency continues in another form. The person in whom the debtor’s 
property is vested has the same powers of realizing (A) and distnbuting 
the estate as the Official Assignee or Receiver. A creditor who has ob¬ 
tained a decree against the debtor will be restrained from executing it 
notwithstanding the annulment (t). Questions relating to proof of 
debts ( 5 ), set-off and priority of debts will also be determined according 
to the rules of insolvency. In West v. Baker (k), a person in whom the 
estate of the bankrupt was vested sued the defendant for a debt due to 
the bankrupt. The defendant claimed a set-off to which he would have 
been entitled as against the trustee in bankruptcy if the adjudication 
had not been axmulled. It was held that the vesting order vested the 
property of the bankrupt in the plaintiff subject to the right to set off 
debts which would have been provable in bankruptcy. Cleasby, B., 
said: “The question is, whether the effect of the 28th section [of the 
Bankruptcy Act, 1869,] was to alter the status of the defendant because 
of the substitution of a scheme of settlement for the bankruptcy. On 
looking at the section the effect appears to be that, instead of the trustee 
deahng with the estate, the creditors shall be at liberty to accept a com¬ 
position. This, though accompanied by the annulling the bankruptcy, 
does not take the matter oVit of the Bankruptcy Court, so as to prevent 
the general rules of bankruptcy applying, or alter the position of the 
parties except so far as it may be altered by the agreement they have 
come to to take the composition instead of the estate. By sec. 28 the 
provisions of a composition or general scheme made in pursuance of the 
Act may be enforced by the Court in 3 summary manner, and are to 

(g) Calcutta Rules 121-122* 

Rules lOOA-llO. 

(h) See ^olharam Daulalram 
lajrai Qopaldai (1925} 

141, (’25) A.S. 159. 


Bombay (») Jie Lennard (1875) 1 Ch. D. 177' 
0) (1929) 56 Mad. L J. 458, 115 I.C- 

V. Pah- 815. (’29) A.M. 167. tupra. 

80 I.a (1) (1875) 1 Ex. D. 44. 
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bo binding on all the creditors so far as relates to any debts due to them 
and provable xmder the Banlcruptcy Act. That clearly shou's tliat the 
Banliruptcy Court still retains tlxo schemo under its control, and there¬ 
fore it is subject to the ordinaiy rules of tliat Court as to set off.” In 
the same case PoUock, B., said: “The only question is the sense in which 
the word ‘annulled’ is used. Before this Act, there w’cre two modes 
of proceeding open, either to go on under the banlcruptcy, or to annul 
the proceedings altogether. Now, however, there is an intermediaic 
course by which the control of the Court is retained, and the annulling 
of the bankruptcy only means that there shall be no adjudication of 
bankruptcy in the ordinary way, but the proceedings shall be moulded on 
the terms of the composition, under the direction of the Court." The same 
rule, it is submitted, will apply even if no order is made vesting the pro¬ 
perty of the debtor in another person and the property in consequence 
.reverts to the debtor (/) which, however, is unlikely. The provisions 
as to re-adjudication in sec. 31 of the Presidency-towTis Insolvency Act 
and the corresponding sec. 40 of the Provincial Insolvency Act lend sup¬ 
port to this view. 

378. GQect o( approval o! compositloD on rights of creditors under 
Presidency-towns Insolvency Act (ss. 80, 82).--A composition or scheme 
approved by the Court under the Presidency.towns Insolvency Act is 
binding on all the creditors, whether they have assented to it or not, so 
far as relates to any debts due to them from the insolvent and provable in 
insolvency (m), but it is not binding on any creditor so far as regards a 
debt or liability from which under sec. 45 of that Act the insolvent could 
not be released by an order of discharge in insolvency, imless the creditor 
assents to the composition or scheme. 

By sec. 29 the Court is required to take the same matters into con¬ 
sideration upon an application for the approval of a composition or 
scheme as upon an application for a discharge in insolvency, but it does 
not follow that when a composition or scheme is approved by the Court 
the order approving the scheme is of itself an order of discharge. Under 
sec. 30, however, it has the effect of an order of discharge, and is eguiva- 
lent to it (w). Sec, 30 was “intended to ^ve as extended relief to a com¬ 


il) The contrary was held in Crew v. 
Terry (1877) 2 C.P.D. 403, but the 
composition in that case was 
confined to “ debts proved and 
admitted in bankruptcy,” and did 
not extend to " all debts provable 
in bankruptcy.” 

(m) As to what debts are provable in 
insolvency, see P.-t. I. A., s. 46. 


(n) Ex parte Clark (1884) 13 Q.B.D. 
426, 436? ile Groom (1891) 1 Ch. 
695, 700-704; Flint v. Barnard 
(1888) 22 Q.B.D. 90 ; Qanpatrai v. 
Kant Ram (1926) 24 All. L.J 283, 
92 I.C. 635, (*26) A.A. 293; Re 
Krishna Ktshore Adhxcary (1927) 
64 Cnh 650, 653, 105 I.C. 90. (’28) 
A C. 21. 


Paras. 
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Para. 378 pounding debtor as a discharge in bankruptcy gives to a bankrupt” (o). 

When a composition or scheme is accepted and approved the debtor 
gets the “same absolute relief as is given by a discharge in bankruptcy” (p). 
“The operation of a composition is to be co-extensive with that of bank¬ 
ruptcy—a conclusion which is confirmed by” sec, 32 of the Act ( 3 ). 
All debts and liabilities provable in insolvency become barred under a 
composition or scheme just as they would in the course of the insolvency 
proceedings if the debtor were adjudged insolvent and had obtained his 
discharge. In short, a composition or scheme duly approved by the 
Court has the same effect as an order of discharge. No action will lie 
on the original debt (r), nor can a creditor who has obtained judgment 
against the debtor issue execution on it ( 5 ), The effect of approval of 
a composition by the Court is to substitute a right to be paid a compo¬ 
sition in place of the original debt(t). The creditors have only such 
rights as the composition or scheme gives them. Even if default is 
made in payment, the original debt does not revive and the creditor 
cannot bring an action on the original debt. He can only enforce pay- 
ment of the composition which is due to him (u). But the rights of the 
creditor against the sureties of the insolvent are not affected by the com. 
position entered into subsequent to an award against both the insoJ. 
vent and the sureties (t>). Thus an agreement to pay an enhanced rate 
of interest which was treated as a supplement to the scheme of compo- 
sition, could only be enforced by the Insolvency Court. That Court 
will not enforce a scheme, if it fin^ want of good faith between the 
debtors and some of the creditors, and the scheme gives undue pre- 
'ference to some of them (w). The Rules provide that a creator, who 
has not proved his debt before approval may lodge his proof with the 
trustee under the composition or scheme, if any, and if there is no such 
trustee, with the Official Assignee who must admit or reject the same. 
No creditor is entitled to enforce payment of any part of the sums payable 
under a composition or scheme unless and until he has proved his debt and 
his proof has been admitted (x). The mere fact that a mortgage has been 
recited in the composition does not dispense with proof of the debt (y). In 


Flint V. Barnard (1888) 22 Q.B D. 
90, 95, 

Ibid, p. 93. 

iSnt (1888) 22 Q B.D. 

90; Ganpat Ba* v. Kant Ram 
(1926) 24 Ali. B.J. 283, 92 I.a 
535, (’26) A.A. 293. 

Sealon v. Lord Befrhvrst (1893) 1 

(11 Bi'o’i|S'(lS80) 10 Ch. D. 202.200. I 
(u) Govindas Chalurbhujada9 v. Rama- I 


(») 


(•42) A.P. 403. 

See Calcutta Rule 128 and Bombay 
Rule 116. 

Re Kanhya Lai Setcbuz (1920) 53 
Cal. 448, 901 C. 4 J9» (’20) A.C. 170. 
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some of the Indian cases where tlie creditor had not proved his debt 
before annulment the debtor contended that the approval of the compo¬ 
sition operated as a discharge, and that he nras not liable to pay even the 
amoimt under the composition, but the Courts rightly held that the 
creditor was entitled to such payment under the composition on proof of 
his debt { 2 ). 


The question as to how far the approval of a scheme is equivalent to a 
discharge becomes important when by a scheme the w'hole of the debtor’s 
property is vested in a trustee for the payment of his debts, and the debtor 
acquires property after the approval of the scheme. This happened in 
J?c Groom (a). In that case after approval of the scheme the debtor’s 
uncle died leaving a wiU whereby he bequeathed a legacy to the debtor. 
The trustee claimed it as property vested in him under the scheme, hut 
jt was held that the only property which passed under the scheme to the 
trustee was property to which the debtor nns entitled at the date of its 
acceptance by the creditors and up to the date of its approval by the 
Court, the approval of the scheme by the Court being equivalent to 
an order of discharge. 

What debts «ec. 30 includes.—X creditor whoso proof has been rejected 
by reason of the debt being a gambling debt is bound by the scheme, 
though he is precluded by reason of the rejection from receiving a divi¬ 
dend under it (6). A composition or scheme duly approved is also binding 
on the Crown in^, respect of Crown debts (c). XTio words “any debt 
provable in insolvency” in sec. 30 are not confined to debts properly 
BO called. They include a liability provable in insolvency such, as a 
liability to pay damages for breach of a covenant to repair (d). 


379. EOect of approval of composition on rights Of creditors under 
Provincial Insolvency Act (s. 39).—Sec. 39 of th6 Provincial Insolvency 
Act ^ amended by the Provincial Insolvency (Amendment) Act 1935 
(ActX of 1935) now provides that if the Court approves the composition or 
scheme the order of adjudication shall be annulled, and the composition 
'or scheme shall be binding on all the creditors so far as relates to any 
.debts due to them from the debtor and provable under the Act. The 
original sec. 39 provided that the Court should frame a schedule in 
accordance with the provisions of sec. 33, and the composition was then, 


{z) Qovindas Chaturbhujdas v, Rama- 
dog (1025) 48 3Iad. 521, 90 I.C. 92 
(’25) A.M. 693; Kamireddi T*m- 
appav. Devan Harpal (1920), 66 
Mad. L.J. 458, 116 I.C. 815, 
('29) A.M. 167. 


(a) (1891) 1 Ch. 605. , , 

(A) Seaion v. Lord Deerhurai ^{lh95) 
Q.B. 8S3.> 

(e) P.-t.I.A., 8. 120. 

(d) mint V. Barnard (1889) 22 Q.B.D. 
90. 


Paras. 
378, 379 
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Paras. 
379, 379A 


after amendment, binding on all creditors whose debts were entered 
therein ; a creditor who was not a party to a composition or scheme 
and whose name was not entered in the schedule was not bound by it 
and he might recover the full amount of his claim by a suit against the 
debtor (r). If he found that there were no prospects of realising his 
claim, he was entitled to come in and prove his claim and receive divi¬ 
dends imder the composition and he could not disturb any former divi¬ 
dend The amendment of 1935 has now brought the Provincial 
Insolvency Act into the line with the Presidency-towns Insolvency Act 
imder which the composition scheme is binding on all creditors whether 
they have assented to it or not. It may be noted that the amendment 
closely follows the text proposed by the author in the first edition. 


In a Madras case it was held that if one of the creditors whose name 
had been entered in schedule prepared under sec. 33 was not served 
with notice before approval of the scheme, he could not question the 
composition approved by the Court in his absence unless he was able to 
show fraudulent conduct on the part of the debtor {g). In a later 
Ikladras case after the amendment it was held that sec. 39 as amended 
in 1935 expressly binds all creditois so far as debts provable under the 
Act are concerned. Therefor© where there has been no order discharging 
the insolvent but merely an annulment of the order of adjudication a 
secured creditor is bound by a composition of which the Court has ap¬ 
proved in so far as the balance of his debt is concerned after the realisa¬ 
tion of his security. The fact that he has taken no part in the com¬ 
position proceedmgs makes no difference. He can realise his security 
at any time but when he does so and there is a deficiency he can only 
get payment on the basis of the composition because the unsatisfied 
portion of the debt is provable in the Insolvency Court in the absence 
of an unconditional order of discharge (A). 


379A. Creditor’s remedy in default of payment under Presidency- 
towns Insolvency Act fsec. 30 (2)J,—^Uhder the Presidency-towns Insol- 


(0 


(/) 


SaruT> * 


to) 
W 

A.M. 474, where Kamtreaat i 


I.G. 84, (’29) A.S. 204. 

Kamireddi Thimappa v. Devaat 
Barpal (1929) 56 Mad. L. J. 458, 


appa V. Devasi ■was not approved; 
Paramativam v. Chenchurami Bed’ 
dy (1042) 1 M.LJ. 316, 203 I.C. 
574, (’42) A.M. 346, where it was 
pointed out that a composition 
Bcheme does not affect the rights 
and liabilities of the creditors 


iSmAm Beddi V. Sxihbano (1044) 1 
M.1..J. 84. (’44) A.M. 327. 
Sadaiivan v. Palaniappa (1947) 
afad. 798, (’47) A .U 300 fF.B.J. 
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vency Act the payment of any instalment duo under a composition may Para. 379A 
bo enforced by an application to tho Court as provided by sec. 30 (2) 
of tbo Act. Tliat section says that tlio provisions of tho composition 
or scheme may be enforced by the Court on an application by any per¬ 
son interested, and any disobedience of an order of tho Court made on 
tho application shall bo deemed a contempt of Court. In England it is 
provided by the Bankruptcy Rule 216 that where a composition or 
scheme has been approved, and default is mado in any payment there- 
tmder, cither by tho debtor or tho trustee (if any), no action to er»forco 
such pa 3 mient shall lie, but tho remedy of any i>erson aggrieved shall 
he by application to the Court (i). Rules in exactly the same terms 
have been mado by the High Courts of Calcutta (j) and Bombay {k). 

No such rule has been mado by tho High Court of Madras or the other 
High Courts. In a Madras case (i) it was held that in the absence of 
any such rule the creditor was not restricted to the summary remedy 
provided by sec. 30 (2) and that he could bring an action of tho basis 
of the composition. In that case the debtor’s property had been handed 
over to him, and the Court hold that though tho plaintiff had a concxir* 
rent remedy by separate action, it would havo referred him to the sum¬ 
mary remedy provided by sec. 30 (2) had there been any scheme and 
trustees appointed under it. Though this decision may bo correct, 
some of the grounds on which it is based arc not satisfactory. For 
instance, the learned Judges relied in support of the decision on sec. 126 
of tho Bankruptcy Act, 18G9, and cases decided under that section. 

Under that section a composition is binding only on those creditors whose 
names are shoum in the statement of the debtor produced to the meetings at 
which the resolution accepting the composition was passed, hut it does not 
affect or prejudice the rights of any other creditors. One of the learned 
Judges after referring to that section said: “In the Bankruptcy Act 
of 1883 this provision [that is sec. 126] was not repeated, but sec. 18, 
clause (8), of that Act, provided : ‘A composition or scheme accepted 
and approved in pursuance of this section shall be binding on all the 
creditors so far as relates 0 any debts due to them from the debtor and prov¬ 
able in bankruptcy.’ ” The fact is that sec. 126 of the Act of 1869 deals 
with composition “without any proceedings in. bankruptcy,” a subject 
which is now dealt with in tho Deeds of Arrangement Act, 1914. The 
section of the Act of 1869 material to the case before the Court was 
sec. 28. That section provides inter alia that “the approval of the 

(*’) This was Rule 211 under Bank- (Z) Oooindaf Chaturbhujdas v. Rarndos 
ruptcy Aet, 1883. (1925) 48 Mad. 531, 90 I.C. 92, 

U) Rule 124. (*26) A.M. 693. 

(fc) Rule 112. ‘ 
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Cotirt... .ehnll bo binding on all the creditors fo far as relates to any debts 
due to them and proi'ahlc under the bankruptcy " and this provision is 
repeated in eec. 18 (8) of the Bankruptcy Act, 1883. 

379B. Creditor’s remedy In default of payment under Provincial 
Insolvency Act.—There is no summary remedy provided by tho Pro¬ 
vincial Insolvency Act for default in paymicnt of instalments under the 
composition as in tho Presidcncy-towms Insolvency Act. The reason 
is that a provincial Court lins no power to commit for contempt of Court. 
Under the Provincial Insolvency Act, if default is mode in payment imder 
a composition or scheme, a suit seems to bo the only remedy. The point 
is however debatable. In a Nagpur Case, it was held that the Insolvency 
Court has jurisdiction to procc^ against the debtor ns in execution (m). 
It is for consideration whether provision should not be made in that 
Act for enforcing payment of a composition by a proceeding in the nature 
of execution. 


- 380. Secured creditors.—secured creditor need not take any 

part in tho composition proceedings, and when he has reah’sed his security 
he may come in and prove for the deficiency, if any, on the footing of the 
composition (n). In Madras it has been held that if the debtor’s property 
has been handed over to him and there is no scheme and no trustee, a 
secured creditor who has realized his security is entitled to sue the debtor 
for the deficiency on the basis of the composition, and that he is not 
confined to the summary remedy provided by sec. 30 of the Presidency- 
towns Insolvency Act (o). The learned Judges relied upon He Hardy (p) 
as an authority for the proposition that a secured creditor can main¬ 
tain such an action, but that case, it is submitted, is not an authority 
for that proposition (y). 


381. Expunging debts from schedule.—^After a composition or 
scheme has been accepted by the creditors, the Court may, on the appK- 
cation.of the insolvent, hold an inquiiy and expunge or reduce a proof (r). 


382. Bight of trustees to sue.—^After an adjudication is annulled 
on the approval of a composition, the right to sue for debts, or for damages 


(m) 


Ratanlal v. Foonamchand (19-12) 
Nag. 732, 202 I.C. 135 (’43) AJf. 


(n) 

( 0 ) 


lie Hardu (1896) 1 Ch 904. See 
also UeMurdo (1902) 2 Ch. 684. 
.Gov*nd<is Chaturbhujadaa v. Soma- 
doa (1925) 48 Mad. 621, 90 I.C. 92, 
(’25) A.M. 693, supra. 


Ip) (1896) 1 Ch. 904. 

:«) See (1896) 1 Ch. 904, at p. 910. 
[»■) Re Benmst (1909) 2 K.B. 784 } 
Ganga Sahai v. Mularram Ali 
K/utn (1926) 24 All. L J. 441, 443. 
97 I.C. 656, (’26) A.A. 361. See 
P-t I. A., Schedule II, Rule 27; 
Prov. I. A., B. 50 (2). 
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for trcach of contract duo to the insolvent vests in the trustees appointed 
under the composition if the estate of the insolvent is vested in them («). 


383. Costs of Official Assignee or Hecelver.—^Under the Presidency- 
to^vns Insolvency Act u-hcre an adjucUcation is annulled on the approval 
of a composition or scheme, the costs of the Official Assignee come out 
of the estate of the insolvent (t). The rule is the same under the Pro¬ 
vincial Insolvency Act («). 

384. Revesting of property in Insolvent on annulment.—\Vlicro 
an adjudication is annulled on the approval of a composition or scheme 
by the Court, the property of the debtor Tvho has been adjudged insolvent 
vests in such person as the Court may appoint for the purpose of securing 
or bringing about the pajonent of the composition. In default of any 
such appointment, it reverts to the debtor (v). ^Vhe^e such appoint¬ 
ment is made, an alienation by the debtor of property wliich has vested 
in the appointee is wholly ineffective (te). 

384A. Power to re~adjudge debtor Insolvent [P.>t. I. A., s. 81; 
Prov. I. A., s. 40].—If default is made in the payment of any instalment 
due in pursuance of any composition or scheme, approved as aforesaid, or 
if it appears to the Court that the composition or scheme cannot proceed 
Ti-ithout injustice or undue delay or that the approval of the Court was 
obtained by fraud, the Court may, if it thinks fit, on application by any 
person interested, re-adjudge the debtor insolvent and annul the com¬ 
position or scheme, and the property of the debtor shall thereupon vest 
in the Official Assignee but without prejudice to the validity of any trans¬ 
fer or payment duly made or of anything duly done under or in pur¬ 
suance of the composition or scheme. Where a creditor has been denied 
participation in the dividend by reason of a fraud practised upon the 
Court by the insolvent, payments of dividends to other creditors cannot 
be held to have been duly made within the meaning of the expression 
in sec. 31 (x). Where a debtor is re-adjudged insolvent as provided 
above, all debts otherwise provable which have been contracted before 
the date of such re-adjudication will be provable in the insolvency. 

385. Re-adjudging debtor Insolvent.—^The Acts provide for a 
fresh adjudication on default or if the composition or scheme cannot 


(a)' Motharam Daulatram v. Pahlajrai 
Oopaldas {’25) A.S. 169, 80I.C. 141. 
(0 See Calcutta Rule 121; Bombay 
Rule 109A. 

(u) Arjun Das v. Fazil {’29) A.L. 89, 
110, I.C. 305. 


(v) B. 23 ; Prov. I.A.. s. 37 ; 
Flower V. I/yrm Eegis Corpora¬ 
tion (1921) 1 K.B. 488. 

(w) Kidar NtUh v. Jl/d. Ibrahim (1935) 
160 I.C. 74, (’34) A.L. 394. 

(x) In re Panchapakesa Iyer, (’42) 
AJI. 103, 201 IC. 30. 
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proceed without injustice or iintluo delay or if tho approval of the Court is 
o am y raud. Tho Court uiU not ordinarily annul a composition 
or Bcliemc and re-adjudge the debtor msolvcnt if in its opinion tho creditora 
jmU not bo benefited by auch order (y). Tho application must bo made 
by a person interested. In tho case of an assignment of a debt it must 
bo cstablislicd that tho Official Receiver or Trimtco has examined the 
assignment and satisfied liimself as to its genuineness. Tho assignee 
should then apply M-hero tho assignor’s proof of debt was not accepted, 
for giving leave to tho Official trustee to place the proof by liim (the 
assignee) on the file in place of tlio proof of the assignor (z). An assignee 
of a joint debt from one of two joint creditors of tho debtor whose proof 
of claim was never formally admitted by tho Official Assignee is not a 
person interested within tho purview of s. 31 (1) and he is not 
thereforo entitled to apply to tho Court for the readjudication of the 
debtor and annulment of tho schemo of composition (a). Where a 
debtor is readjudged an insolvent under sec. 31 the second insolvency' 
is linked up with tho first, so that the acts of insolvency and the 
adjudication originally nlade are available for purposes of any subsequent 
proceedings which may be brought in insolvency for the recovery of the 
property belonging to the insolvent (5). 


386. Death of Insolvent after approval of composition or scheme.-— 
“Where a composition or scheme has been approved and subsequently 
annulled, and the debtor dies after the scheme has been approved and 
before it is annulled, any person inter^ted may apply that the debtor 
be re-adjudged insolvent for the purpose of the further administration 
in insolvency of the estate of the deceased insolvent (c). 


387. LiabUity of surety after annulment of composition or scheme. 
—^Where a composition or scheme is annulled, and the debtor is re- 
adjudged insolvent, the liability of the surety who had covenanted to 
pay the composition comes to an end, and he cannot be sued upon the 
covenant (d). The Court cmi enforce a surety bond under a composition 
scheme without assigning it, and th© annulment order under sec. 39 


(y) Re Krtahna Kishore Adhicary (1927) 
54 Cal. 650, 105 I.C. 90, (’28) 
A.C. 21. 

(s) Ahmad AU v. Abdul Kaaem (1938) 
1 Cal. 493, 180 I.C. 947, (’39) A.C. 
119. 

(a) Ahmad AU v. Abdul Kaaem 
I.L.R. 1938, 1 Cal. 493, (’39) 

A.C. 119, 180 I.C. 947. 


[ (6) Alt. Debi v. Official Assignee (1943) 
1 Cal. 75, 209 I.C. 352, (’43) A.C. 
Sll. 

(c) Re Hardy (1896) 1 Ch. 904 ; (1927) 
54 Cal. 650, 105 I.C. 90, (’28) 
A.C. 21, supra. 

(d) Qovind Das Pity v. Jardine Skinner 
ds Go. (1923) 27 C.WJf. 908, 80 
I.C. 849, (’24) A.C. 176; In re 
A. K. Fazlal Bug (’37) A.C. 632. 
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of the Provincial Insolvency Act does not put an end to the jurisdiction 
of the Insolvency Court to do so (e). 

388. Liability of trustee after annulment of composition.—It has 
been hold by the Calcutta High Court that an order under sec. 31 of 
the Presidency-towns Insolvency Act releases the trustees under the 
composition from their bond (/). 

389. Debts contracted before date of re-adjudication.—Where 
a debtor is re-adjudged insolvent, debts validly contracted by him while 
the composition or scheme was in force remain effective and are provable 
in the subsequent insolvency to the same extent as if there had been no 
previous proceedmg in insolvency. 

390. Insolvency Rules as to composition and schemes of arrange¬ 
ment.—^As to Rules under the Presidency-towns Insolvency Act, see 
Calcutta Rules 110-128; Bombay Rules 101-115; Madras Rule 64. 

As to Rules under the Provincial Insolvency Act, see Calcutta Rule 
16; Madras Rule X; Bombay Rule XI; Allahabad Rule 19. 


{«) Subramania v. Supparaj/a (1936) 
71 M.L.J. 733, (’36) A.M. 424. 
(/) Xn re A- X^- Fazlul Euq (’37) 


A. 0. 532. See Qovind Dae v. 
JardiM Skinner i} Co. (’24) A.C. 
176. 
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Paras. 
391, 392 


LECTURE VII. 

PART n. 

DISCHARGE OP INSOLVENT. 

P.-t, I. A., ss. 38-45 ; Prov. I. A., ss. 41-44. 

391. Historical review.—There was no provision in the earlier 
bankruptcy statutes for relieving bankrupts from their debts even when 
they had conformed in all respects to the law of bankruptcy. A provision 
for their relief was first introduced by the statute 4 Anne, c. 17. Under 
that statute if a specified majority of the creditors signed a certificate 
called the certificate of conformity and the certificate was confirmed 
by the Lord Chancellor, it exonerated the bankrupt and his after-acquired 
property from the debts provable in his bankruptcy. This provision, 
however, left the bankrupt to the mercy of his creditors and a statutory 
provision was made in the reign of Queen Victoria (o) by which the grant¬ 
ing of certificates of conformity was left to the discretion of the Court. 
By the Bankruptcy Act, 1849 (6), certificates of conformity were classified 
according as the bankruptcy had or had not arisen from unavoidable 
losses and misfortiuie. Certificates of conformity were abolished by the 
Bankruptcy Act, 1861, and an order of discharge was substituted for a 
certificate of conformity. The Bankruptcy Act, 1869, conferred a certain 
amoimt of power upon the creditors in the matter of the bankrupt’s 
discharge, but this power was taken away by the Bankruptcy Act, 1883. 
Since then the power of granting a discharge has been vested m the Court 
of Bankruptcy. Under sec. 28 of the Bankruptcy Act, 1883, the power 
to make an order of discharge was discretionary with the Court, but 
that power was controlled by certain r^trictions. Some of those restric¬ 
tions were abolished by the Bankruptcy Act, 1890, and some by the 
Bankruptcy Act, 1926. Some restrictions still remain and they are 
referred to in their proper place in this liccture. 

392. Application lor dbcharge [P.-t. I. A., s. 38 (1); Prov. I. A., 
s. 41 (1)].—^A debtor may at any time after the order of adjudication 
apply to the Court for an order of discharge, and the Court is required 
to appoint a day for the hearing of the application. Sucli daj', under 
the Presidency-towns Insolvency Act, must not be before the public 

(a) 5 and 6 Viet., c. 122, 8. 39. j (6) B. A., 1849. ss- 198, 20J. 205 



DISCHARGE OF INSOLVENT. 


365 


examination of the debtor has been concluded. After his public examina¬ 
tion the debtor is not entitled to wait for an indefinite period for applying 
for his discharge, and Buies (c) have beai made under that Act by almost 
every High Court by which it is provided that if the debtor does not apply 
for his discharge within a specified period, the Court may annul the adjudi¬ 
cation {see sec. 41 of the Act). Under the Provincial Insolvency Act the 
Court is required by sec. 27 to specify the period within which the debtor 
shall apply for his discharge. If ho does not apply within the specified 
period, the Court is required to annul the adjudication imder sec. 43 of 
the Act. The min or sons of a debtor who has been declared insolvent 
after his death, can apply for a discharge (d). 

393. Notice [P.-t. L A., s. 40; Prov. I. A., s. 41 (1)].—^Notice 
of the time and place of the hearing of the apphcation must be given in 
the manner prescribed by the Kules. The Rules also prescribe to what 
■persons notice is to be given, some Buies providing that the notice 
'is to he given only to such creditors as have proved and some that it 
is to be given to aU creditors who have filed their claims (e). 


394. Report of Ofilclal Assignee or Receiver.—Under the Presid- 
enoy-towns Insolvency Act, sec, 79 (2) (a), it is the duty of the Official 
, Assignee to investigate the conduct of the debtor and to report to the 
Court upon any application for discharge, stating whether there is reason 
to believe that the insolvent has committed any act which constitutes 
an offence under that Act or xmder secs. 421 to 424 of the Indian Penal 
Code in connection mth his insolvency or which would justify the Court 
,in refusing, suspending or qualifying an order for his discharge. There 
is no section in the Provincial Insolvency Act imposing a duty upon 
. the Receiver to make a report, but the Rules made by some of the Hig h 
Courts provide for the making of a report by the Receiver (/}. Apart 
from the Rules, the Court may, under the Provincial Insolvency Act, 
require the Receiver to make a report as to the insolvent’s conduct 
and affairs. The report of the Official Assignee or Receiver is, for the 
purposes of an application for discharge, prima facit evidence of the 
statements therein contained (<?); it is not conclusive, and the Court 


(c) Cal. Rule 142 A; Bom. Rule 130. 

(d) 2/anai Chand v. Official ileceirer 
(1930) ICO IC. 70S, (’35) A.L. 935. 

{«) As to Rules under P.-t. lA., eeo 
Cal. Rule 132; Mad. Rule 70; 
Bom. Rule 125. As to Rules 
under Prov. lA., seo Cal. Rule 9; 
All. Rule 9. Seo Kanshi Ram v. 

Rcceivtr (’37) A.L. 762, 
wlioTo uiischodii!c<l creditors 'nera 


considorod not necessary parties; 
Bishan Chand v. Kisanlal (1939) 
Nag. 478, 182 I.C. 214. (’39) 

A. N. 103 whoro no notice was 
considered necessary to creditors 
who had not proved their debts. 

(/) ^ladros Provmcial Rule X\T; 

Bombay Provincial Rule XVII. 
to) P.-t. I, A., B. 39 (4); Prov. I. A., 

B. 42 (2). 
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Paras. 

394-396 


is entitled to look into the evidence on which the findings under the 
report are based (A). 


395. Hearing ot application [P.-t. I. A., s. 38 (2); Prov I. A., s. 
41 {2)].—The application is heard in open Court. On the day 
fixed the Court hears the debtor as well as the creditors as provided 
by the Rules. It may also hear the Official Assignee or Receiver. The 
Court may put such questions to the debtor and receive such evidence 
as it may think fit for the purpose of ascertaining whether besides the 
facts mentioned in sec. 39 (2) of the Presidency-towns Insolvency Act 
and the corresponding sec. 42 (1) of the Provincial Insolvency Act, 
there are circumstances which might be material to the exercise of 
the discretion vested in the Court to grant or refuse the discharge or 
to make a conditional order of disehaige. The only limit to the evidence 
which may be received is its relevancy to the exercise of that discretion (i). 
No creditor is bound to oppose the discharge of an insolvent. If, however, 
ha agrees not to oppose the discharge in consideration of a money payment, 
the agreement is illegal as tending to pervert the course of justice. The 
creditor cannot recover payment under such an agreement, and if money 
has already been paid by the debtor or his friend, neither of them can 
recover if the agreement has been partly performed (j). 

396. DiscreHon of Court—An absolute order of discharge restores 
the insolvent to his original status and makes a free man of him again. It 
releases him from all debts except those specified in the Acts (k). " The 
overriding intention of the Legislature in all Bankruptcy Acts is that the 
debtor on giving up the whole of his property shall be a free man again, 
able to earn his livelihood and having the ordinary inducsements to 
industry. Sometimes it is not right that the bankrupt should be firee 
immediately; he must pass through a period of probation; and theoretic¬ 
ally there may be cases in which be shoffid not be free at all, but prima 
facie he has to give up everything he has and on doing that he is to be 
made a free man ” (i). 


The Court has a very wide discretion as to whether or not to grant an 
order of discharge, and, if so, upon what terms (m). In considering the 


(A) He Oswell (1892) 9 Morr. 202; 
Tara Singh v. Sanmuhh Smgh 
(1933) 146 I.C. 632. (’33) A.L. 812. 
(t) Be Barker (1890) 25 Q.B.D. 285, 
297. 

(}) Naoroji v. Kazi Stdiek (1896) 20 
Bom. 63G; Ktarley v. Thommn 
(1890) 24 QB.D. 742. See Indian 
Contract Act, 1872, sec. 23. 
(!) r.-t. I.A., s. 4S; Prov. I.A., 

B. 44. 


(l) Per Vaughan Williams, L. J.. in 
Be Oaskell (1904) 2 K. B. 478, 
482; Sttaram v. Bedden 91 I.C. 
760, (’26) A.C. 529; Mul Chand v. 
0£isial Bsceiver (1030) 62 All. 
385, 124 I.C. 410, (’30) A.A. 471 ; 
Mahomed AU Albar v. Mt. 

Begum (1031) 133 I.C. 553, (31) 

(m) XodAo Bam v. Prabh Dial (1931) 
32 I.C. 525, (’31) A.L. C72. 
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question of an insolvent’s discharge the Court is bound to have regard not 
to the interests of the insolvent or of the creditors alone, but also to the 
interests of the public and of commercial morality (n). Tiio question 
•whether an insolvent is to obtain his discharge or not is always one which 
affects the interests of the public. The fact that a bankruptcy offence 
committed by the debtor baa been condoned by the injured party is 
therefore immaterial (o). The discretion is to be exercised on judicial 
principles (p). The Appellate Court will not readily interfere wth the 
exercise of his discretion the trial Judge if he has taken a right view 
of the facts ; but if he has come to a •wrong conclusion of fact with regard 
to the insolvent’s conduct, it will vary his decision and exercise its own 
discretion as to what order to make {q). Thus in a case where the lower 
Court refused to grant an order of discharge although the insolvent had 
paid up 14 annas in the rupee, merely on the ground that a suit was pend¬ 
ing in a native state the Court of appeal interfered and granted an order 
of discharge, at the same time ordering that the distribution of the assets 
be deferred pending that suit (r). 

397. Matters to be considered by the Court.—Before making 
the order the Coiut must take into consideration the report of the Official 
Assignee or Receiver, The Court is not confined to the particular offences 
and facts the proof of •which imposes a statutory restriction on its discre¬ 
tion (s), or to matters pertaining to the duties of the insolvent as to the 
realization and distribution of his property (t). It may in the exercise 
of its discretion take into consideration any conduct or affairs of the 
insolvent relevant to the insolvency, but not any conduct which could 
not have anything to do with the insolvency either by producing it or by 
affecting it in any Way after its commencement. Thus a judgment 
against an insolvent for breach of promise of marriage ■which occurred 
several years before the insolvency and which could have no connection 
•with the insolvency ought not to be taken into consideration ; but where 
such a judgment and non-payment of damages imder it produced the 
insolvency, the insolvent’s conduct in respect of the breach of the promise 
of marriage should be taken into consideration («). As regards the duties 


(n) Re Badcock (1886) 3 Morr. 138, 144. 
(0) Re Stainton (1887) 19 Q.B.D. 

182, 185, 4 Morr. 242. 

(p) Re Stainton (1887) 19 Q.BD. 182, 
4 Morr. 242. 

(2) Ex parte Castle Mail Packets Co. 
(1886) 18 Q.B.D. 154; Re Suitz. 
herger (1887) 4 Morr. 82; Budha 
J/aZ V. Amar Nath (1936) 157 I.C. 
935, (’36) A.L. 381. 


(r) Ram Ckand v. Mohra Shah (1931) 
135 I.C. 611 ('31) A.L. 725. 

(«) Soo P.-t. I.A., 8. 39 (2) ; Prov. I. 
A., 8. 42 (1). 

(0 See P.-t.I.A., 8. 33; Prov.I.A., 
83. 23. 28 (1), 69 (a). 

{«) Re Barker (1890) 25 Q.B D. 285 ; 
Re Cook (1889) 6 Morr. 224. 61 
li.T. 335. 
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imposed upon tho insolvent by tho Acts, they relate to the realisation 
and distribution of his property. These duties the insolvent is bound 
to perform, but ho is not bound to comply "with a merely moral obligation. 
Refusal to submit to a medical examination to enable tho Official Assignee 
or Receiver to insure his life is a refusal to comply' Tvith a moral 
obligation, and it is not a ground upon which his discharge can be 
refused or suspended (v). 

398. Powers of CourtaslodiscbargeiP.-t. I. A.,ss.28 (2), 39 (3) Prov, 
I. A., ss. 41 (2), 42 (3) ].—^Under see. 38 (2) of tho Presidency-towns 
Insolvency Act and tho corresponding sec. 41 (2) of the Provincial Insoh 
vency Act tho Court has an almost indefinite ” discretion to grant or 
refuse an order of discharge, except in so far as such discretion is limited 
by tho provisions of the next section of each Act (u?). In the exercise 
of that discretion the Court may cither— 


(1) grant an absolute order of discharge; or 

(2) refuse an absolute order of discJjorge [Trhiob includes the power 
to refuse tho discharge absolutely]; or 


(3) suspend the operation of the order for a specified period; or 

■ (4) grant an order of discharge subject to any conditions with 
respect to any earnings or income which may afterwards 
become due to tho insolvent or with respect to his after- 
acquired property; or 

(5) exercise the above powers of suspending and attaching con¬ 
ditions to an insolvent's discharge under heads (3) and (4) 
concurrently, that is, it-may suspend the operation of the 
order ior a specified period and at the same time attach condi¬ 
tions to the order for payments out of the future earnings or 
property of the insolvent (*). 


A discharge may be suspended for a specified period or it may be 
made to take effect immediately. An order of discharge which is to 
take effect immediately and to which no conditions are attached is an 
absolute order of discharge, otherwise called an immediate uricondilional 


(v) Board of Trade v. Block {188S) 
J3 App. Cas 6,0. 

{w) Be Barker {1890) 25 Q BJ>. S8S. 

(*) V.-t. I. A., s. 39 (3); Prov. I. A., 
8. 43 (3); Be Walmaley (1907) 
9S I». T. 55' tJaiier tt>® BA., 


18S3, the Court had oo power to 
make an order of suspension with 
conditions attached to it i se® 
Bx parte Huggvns (1880) 22 Q B.D. 
277. This power was first conferr¬ 
ed by the Bankruptcy Act, 1890, 
8. 8 (7), now B A., 1014, s. 26 (8). 
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order of discharge. An immediate uncon^tional order of discharge 
is to be distinguished from an order of discharge granted subject to 
conditions as to payments out of the insolvent’s future earnings. Such 
a discliargo also is immediate, but it is conditional. 

The limitations on the discretion of the Court may now be con¬ 
sidered. There aro two such limitations under the Presidency-towns 
Insolvency Act, and one under the Provincial Insolvency Act. 

399. Restrictions on powers ot Court under Presidency-towns 
Insolvency Act, sec. 39.—Under sec. 39 of the Presidency towns 
Insolvency Act the Court is bound in some cases absolutely to refuse 
an order of discharge [para. 400}; in some cases it is bound to refuse 
an immediate unconditional discharge [paras. 401, 403]. 

400. Absolute refusal of discharge under Presidency-towns Insol¬ 
vency Act, sec, 39 (1).—The Court must absolutely refuse the 
discharge in all cases where tiie insolvent has committed any offence 
specified in sec, 103 of the Presidency-towns Insolvency Act (y) or under 
secs. 421 to 424 of the Indian Penal Code. 

The offences mentioned in sec. 103 of the Act relate to fraudulent 
concealment of the insolvent’s state of affairs by destruction of docu¬ 
ments, keeping false books or making false entries, fraudulently giving 
undue preferences or discharging or concealing debts or making away 
nith property. The offences under secs. 421 to 424 of the Indian Penal 
Code relate to fraudulent deeds and dispositions of property. Sec. 421 
deals with fraudulent concealment of property to prevent its distribu¬ 
tion amongst creditors; sec. 422 relates to the offence committed by 
fraudulently preventing debts from being available for creditors ; sec. 423 
deals with fraudulent transfers containing false statements relating 
to the consideration for the transfer and sec. 424 deals with dishonest 
or fraudulent removal or concealment of property. The section says 
“has committed any offence.” The words "has committed” mean 
"has been tried and convicted for committing by the ordinary criminal 
Courts.” The Insolvency Court has no jurisdiction to try criminal 
offences mentioned above (z). Those offences are known as major 
offences. It can try only the minor offences mentioned in sec. 39 (2) 
of the Presidency-towns Insolvency Act and the' corresponding sec. 
42 (1) of the Provincial Insolvency Act, which, if proved, require the 
Court to refuse an immediate unconditional discharge. 

(»/) It IS not certain whether the offence I (z) Re Wood (1915) H. B R. 63. See 
specified in sec. 102 is also included. I aW, p..t. I. A., s. 104. 
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The first part of sec. 39 of the Presidenoy-to™ Insolrencj Act 
which makes it imperative on the Court to refuse a discharge in cases 
where the insolvent has committed the offences mentioned in it is based 
on sec. 28 of the Bankruptcy Act, 1883. Under that section the Court 
of Bankruptcy was bound to refuse the discharge in cases where the 
bankrupt had committed any felony or misdemeanour connected with 
his bankruptcy. Sec. 28 of the Bankruptcy Act, 1883, was replaced 
by sec. 8 of the Bankruptcy Act, 1890. That section provided that the 
Court must refuse the discharge in cases where the bankrupt had com¬ 
mitted any felony or misdemeanour unless for special reasons the Court 
othenoise determines. Sec. 8 of the Act of 1890 was reproduced wth 
certain changes in sec. 26 of the Bankruptcy Act, 1914. Sec. 26 was 
amended by the Bankruptcy Act, 1926. As a result of that amendment 
there is now no case in the English law in which the Coiut is bound 
absolutely to refuse an order of discharge. The same was the law under 
the Bankruptcy Act, 1809 (a). The provisions of the Provincial Insol¬ 
vency Act of 1907 as well as that of 1920 are in this respect on the lines 
of sec. 48 of the Bankruptcy Act, 1869. It is worth considering whether 
the restriction on the powers of the Court imposed by sec. 39 of the 
Presidency-towns Insolvency Act in cases where the insolvent has com> 
mitted the offences specified in that section should not be removed. 

401. Refusal of Immediate unconditional discharge under Presi* 
dency-towus Insolvency Act, sec. 39 (1) & (2) .—Under the Presidency- 
toAvns Insolvency Act, the Court must, on proof of any of the facts 
hereinafter mentioned (see para. 403), make one of the following four 
orders (6), that is, it must either— 

(a) refuse the dischaige absolutely; or 

(b) suspend the discharge for a specified time ; or 

(c) suspend the discharge until a dividend of not less than four 
annas in the rupee has been paid to the creditors; or* 

(d) require the insolvent as a condition of his discharge to consent 
to a decree being passed against him in favour of the Official 
Assignee for any balance or part of any balance of the debts 
provable under the insolvency which is not satisfied at the 

. date of his discharge; such balance or part of any balance 
of the debts to be paid out of the future earnings or after- 

a) BA, 1869. 8. 48. 30 C.W.N*. 518, 95 I.C. 522. (’26) 

b) K«h*er (1921) 3 K.B. 93, 100; A.C. 794. 

(7. C. Moses V. Oakeshoit {J925> 
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acquired property of the insolvent in such manner and sub¬ 
ject to such conditions as the Court may direct; but in that 
case, the decree shall not be executed without the leave of 
the Court, which leave may be given on proof that the insol¬ 
vent has since his discharge acquired property or income 
available for payment of his debts. 

The Court can only make one of the orders specified above. Further, 
it can only make an order of the land mentioned above. An order 
granting discharge “subject to the insolvent paying Ks. 140 for six 
months to the Official Assignee” is not an order covered by any of the 
above clauses, and it cannot be made (c). 


The Court of Appeal in England have now held that if one of the 
alternative penalties has been imposed the Court may also add another 
condition. The only restraint, now imposed is that there is no jurisdic¬ 
tion to grant an immediate absolute order where the bankrupt has 
been guilty of felony or misdemeanour of the kind specified or one or 
more of the facts enumerated is proved against him; but what is m 
practical effect an immediate absolute order, may be made, namely, an 
order for discharge suspended for a nominal period (d). 

Ols. (b) and (o). Suspension for specified period and sxtcptnsion 
uniil payment of dividend .—^The power of suspension given under sec. 
38 (2) of the Presidency-towns Insolvency Act is to suspend the discharge 
for a specified period. Under sec. 39 the Court is given an additional 
power of suspending the discharge until a dividend of not less than four 
annas in the rupee has been paid. The Court, however, has no power 
under sec. 39 to suspend the discharge both for a specified period and. 
until pajunent of the dividend [e). 


Cl. (c). Dividend of not less than four annas .—^The Court has no 
power, on suspending the discharge until payment of a dividend, to 
fix the amount of the dividend either at less or at more than four annas 
in the rupee (/). An order for suspension until payment of a dividend 
to creditors excepting a particular class of creditors is not a valid order. 
Where an order is made suspending the discharge until payment of a 
dividend, and before payment the insolvent acquires property, e.g., a 
legacy under his father’s will which is moro than sufficient to pay the 
amount, the insolvent, being able to-pay four annas in the rupee, is 


(c) Q. C. Moses v. Oaleshotl (1925) 30 
C.W.N. 618, 95 IC. 622, (’26) 
A C. 794. 

(i) In re Tabrisky the Board of 
Trades (1947) Ch. 565. (1947) 2 


All. E.R. 182, (1947) 1, J.R. 1372. 
(See WilUams on Bankruptcy, 
16th EdQ., p. 132). 

(c) So Walrnsky (1907) 98 L.T. 55. 
(/) Be Kulner (1921) 3 K.B. 93. 
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discharged, hut the wliolc legacy vests in the OiTicial Assignee or Receiver. 
This is because under tl»o Insolvency Acts the insolvent is entitled only 
to the surjdus ^vluch remains after payment in full to liLs creditors, 
and not ^hat remains after paying the amount which entitles him to 
his discharge (g). If this were not so and if a windfall came to the insol¬ 
vent after the order and before the condition had been fulfilled, the 
insolvent would bo able to get his discharge on the pa\Tnent of four 
annas in the rupee and to \xalk off with a largo sum of money in his 
pocket, whilst liis creditors would have lost the money which they bad 
paid cither for him or to him (A)- An onler suspending the discharge 
until a dividend of four annas in the rupee has been paid ought not to 
bo made unless there is a reasonable prospect that some funds or property 
will bo forthcoming and will be avaUable for payment of the debts of 
the insolvent (i). 


Cl. (d). Jleguiring insolvent to consent to a decree.—Prhna facie 
the Court ought not, as a condition u|)on Mhich it grants an insolvent 
his discharge, to make an order requiring him to consent to a decree 
being passed against him for the balance of the provable debts unless 
there is a probability that something is likely to bo gained from such 
an order by reason of such bankrupt becoming possessed of some after- 
acquired property (j) The decree cannot be executed without the 
leave of the Court. For the purposes of limitation the right to execute 
the decree accrues when leave to execute is given (fc). 


The Court has power to order judgment to be entered for such part 
of any of the balance of the debts as in its discretion it may think right 
in the particular case, and it is not bound to enter judgment for the 
whole amount of the balance, or even for a sum sufficient to pay four 
annas in the rupee (^). If tJie insolvent does not give his consent to 
the judgment within the time fixed by the Rules, the Court may, on 
the application of the Official Assignee, revoke the order or make such 
other order as the Court may think St (m). If the insolvent refuses 
to consent and the Official Assignee applies under the Rules to have 
the order revoked, it is not competent for the Court, by repeating its 


{g) P.-t. I. A., s. 76 ; Prov I.A , s. 67. 

(h) Re HawUna (1892) 1 Q.B. 890, 
900, 901. See also P.-t. I A., 
8. 76; Prov. I.A , s. 67. 

(1) Be MarUy (1900) 82 L.T. 692, 
(?) Re Bullen (1888) 5 Morr. 243, 
36 W.R. 83; ife Goidd (1890) 

7 Morr 215, 63 L T 292; j 


SkaeUeton (1889) 6 Morr. 304, 
61 L.T. 648. 

(l) Namvahoo v. Turner (1889) 16 I.A. 
156, 13 Bom. 520. 

(0 Re Rtchards (1893) 10 Morr. 136. 

(m) See Calcutta Rule 136 (2). 

Buie 75 (2), Bombay Rule 1-J 
( 2 ). 
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former order, to suspend the discharge until the insolvent consents. 
But when the order is revoked, the Court is not bound, as the only alter¬ 
native, to make an order suspending the discharge of the insolvent; it 
may make such other order as it thinks fit (n). If the insolvent consents 
to the judgment, but fails to pay the instalments directed by the judgment, 
the Court may under sec. 8 (1) of the Presidency-towns Insolvency 
Act revoke the order of discharge (o). A peculiar set of circumstances 
arose in a Calcutta case (p) In 1921 a debtor was adjudged insolvent 
and an order of discharge was made on 8th March 1922 on his consenting 
to a judgment being signed against him for a certain sura of money. 
The order of discharge, how'ever, was not drawn up, signed or filed. 
Eight years afterwards in May 1930 the insolvent became entitled to 
a sum of Rs. 35,000. The Official Assignee claimed the monej's on 
the grounds, first, that as the order of discharge was not drawn up, 
the insolvent was still an undischarged insolvent and the moneys were 
after-acquired property which vested in tlie Official Assignee on his 
intervention, and secondly, that he should be allowed to draw up the 
order of discharge and execute the decree against the insolvent. With 
regard to the first contention, the Court decided as it was the first duty 
of the Registrar to draw up the order of discharge, and as he had failed 
in that duty, it could not be held that the insolvent was an undiscliarged 
insolvent. With regard to the second ground, the Court held that as 
the order w'as not drawn up, there could be no question of granting leave 
to execute the decree. 


402. Restrictions on powers of Court under Provincial Insolvency 
Act, sec. 42 (1).—There is no case under the Provincial Insolvency 
Act in w'hich the Court is bound absolutely to refuse an order of discharge 
ns it is under the Presidency-towns Insolvency Act, though the Court 
may in the exercise of its discretion refuse such an order under sec. 
41 (2) (a) of the Act (ij). The only limitation on the discretion of the 
Court under the Provincial Insolvency Act Is that contained in sec. 42 (1), 
namely, that the Court must on proof of any of the facts hereinafter 
mentioned (para. 403) refuse to grant an absolute that is, an immediate 
unconditional order of discharge. With this limitation the Court retains 
the discretion conferred upon it by sec. 4l{2); but that discretion is as 


(n) Re Oosttll (1904) 2 K.B. 479. 

(o) Re Summers (lUO") 2 K.B. 166. 

(p) O^cial Assignee v. Lionet Hareourt 
(ia32) 59 Col. 775. 140 I.C. 812 
(’32) A.C. 7C2. 

(?) Seo tho order mado by the County 
Court Jud(re in Re Sultzberger 
(18S7) 4 3Iorr. 82, and the judg¬ 


ment of Cn\-e, J.; Oop^lan v. 
Oopatan (’25) A.5I. Ol.'J. 01 I.C. 
31; Hutehnnd v. Offieinl Receiver 
(1030) 29 All. L.J. 316 [the head- 
note K wrong]; Badn 2Calh v. 
Ram Cfiandra (1939) 14 Luck. 
442. 179 I.C. 1001, (’39) A.O. 129. 


' Paras. 
401, 402 
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Paras. 
402, 403 


to the choice of one of the remaining orders mentioned in see. 41 (2), 
and no more. The Court may on proof of any of those facts act in any 
of the following ways, namely 

(1) refuse an absolute order of discharge [which includes the 
power to refuse iho discharge absolutely ]; or 

(2) suspend the discharge for a specified period (r); or 

(3) grant an order of discharge subject to conditions as to pay¬ 
ments out of the future earnings or property of the insolvent; 
or 


(4) suspend the discharge for a specified period under bead (2) 
and at the same time attach conditions to it under head (3). 
It cannot, however, in the exercise of this power make an 
order that the insolvent shall remain an insolvent until 
payment of a dividend of so many annas in the rupee, for 
the discharge would then be suspended not for a specified 
period, but until payment, that is, for an indefinite period (s). 
The Court can on proof of any of the facts specified in para. 403 
below act only in one of the four ways mentioned above. 
It cannot make any other order {1), such as.an order annul¬ 
ling the adjudication (u). Ordinarily the Court should not 
reject entirely an application for discharge, and if the Court 
is of the opinion that the insolvent should not be granted 
an absolute discharge, it should consider whether a conditional 
order should not be made (t»). 


403. Facts which prevent immediate unconditional discharge 
[P.-t. I. A., S. 39 (1); Prov. 1. A., s. 43 (1) ].—The facts hereinbefore 
referred to, the proof of which prevents the Court from making an 
absolute order of discharge to take eflFeet immediately, are set forth in 
sec. 39 (2) of the Presidency-towns Insolvency Act and sec. 42 (1) of 
the Provincial Insolvency Act. Each of these facts, if proved, consti¬ 
tutes what is called a “minor offence” under the insolvency law, as 
distinguished from a “major offence" which is punishable with imprison¬ 
ment (to). These facts are—_ 


Devt J3ayal v. Sarmu^h Singh (’29) 
A.L. 281, 117 I.C 692. 
i?am:an v. Mtla Bam (’29) A.I*. 
461. 117 I.C. 228; Ajit Kumar v. 
Official Receiver (1943) 47 C.WJ7. 
458. 211 I.C. 289, (’44) A.C. 63. 
Habib-ur.Rahman v. KuruS Hasan i 
Khan. (1037) 170 IC. 640, (’37) 
A.O. 450 ; Anjanegalu v. ^-■*- 


raghavamma (’44) A.M. 16. 

(w) Papannrt v. Narasa Reddy (1935) 
68 M.L.J, 699, 156 I.C. 453, (’35) 
A.M. 64C, 

(w) BhagMalv. ParahotamSingh (1936) 
160 I.C. 529. (’35) A.L. 919. 
(w) P.-t. I.A., S3. 102-103; Prov.I.A , 
85. 69, 72. 
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(a) Where the assets are not of the requisite value .—That the Para. 403 
insolvent’s assets are not, under the Rresidency-towns Insolvency Act, 

-of a value equal to four annas in the rupee, and under the Provincial 
Insolvency Act, of a value equal to eight annas in the rupee, on the 
amount of his unsecured liabilities, unless ho satisfies the Court that the 
fact that the assets are not of such value has arisen from circumstances 
for which he cannot justly he held responsible (x). The word “assets” 
if not qualified in any way, as in the expression “future assets”, is generally 
understood to mean the amount actually in existence available for 
division among the creditors of the insolvent (y). 

The assets will be deemed to be of the requisite value when the 
Court is satisfied that the property of the insolvent has realized, or is 
likely to realize, or with due care in realization might have realized 
that value (z). The report of the Official Assignee or Receiver is prima 
facie evidence as to whether the assets are or are not of the requisite 
value (fl). Where the report says that the assets are of the requisite 
value, the burden lies on the opposing creditors to prove the insufficiency 
of assets (&). Whether the insufficiency was due to the circumstances 
for which the insolvent could not justly be held responsible is a question 
to be determined by the Court (c). The burden of establishing those 
circumstances is on the debtor (d). Where the assets are of the requisite 
value, then, so far as this particular offence is concerned, the insolvent 
is free, and if he has committed no other offence, he can get an immediate 
unconditional discharge («) Even if the assets are not of the requisite 
value, the insolvent is entitled to such discharge if the insufficiency of 
assets arose through no fault of his and no other offence has been commit¬ 
ted by him (/). If the insolvent is not guilty of misconduct, and his 


lx) Brij iVfo?ian v. Sarju (1931) 134 
I.C. 607, (’31) -A..O. 356. 

(y) C. Fleming v. ‘Official Receiver, 
Ferozepur Rietnet, I.L.R. ia39 
Lah. 129, (’39) A.L. 183, 185 I.C. 
651. 

(z) ‘See BA.. 1914, 8. - 26 (5). 

(а) P.-t. I. A., 8. 39 (4); Prov. I.,4., 
8. 42 (4). 

(б) Re t'an Laun (1907) 14 Mans. 281; 
Sanii Lai v. Raj Harain (1929) 
119 I.C. 4, (’29) A.A. 858. 


(c) Dutt V. Blades (1928) 48 Cal. L.J. 

• 650. (’28) A.C. 843. 

(d) Ahmed Marailagar v. Thangiah 
2iadar (1938) 1 JI.L.J. 760, 176 
I.C. 973, (’3S) A.M. 590; Fazal 
Din V. 2iathu Mai (1934) 148 I.C. 

• 971, (’34) A.L. 109. Bakaram 


w 


(/) 


Bapuji V. Monglyo I.L.R. 

1937 Nag. 461, (’37) AJ7. 37, 166 
I.C. 956, 

Re Kutner (1921) 3 K.B. 93, 98; 
Rand Lai Muktrjee v,, Oi^hari 
Lai (1928) 109 I.C. 633, (’28) A.O. 
263. In Re Kvtner there were 
other ofTenoes alleged against thS 
bankrupt, end the case was there¬ 
fore remitted to the Kegistrar to 
make such order as ho thought fit. 
See also In re M. O. Benjamin 
112 LJ. (Ch.) 163, (1943) 1 Alll 
E.B, 468. 

Suraj Pal Singh v. Shib Lai (1929) 
119 I.C. 16, (’29) A.A. 843, 28 
AU. L.J. 384; Golal Singh v. 
Krishnan Lai (1934) 150 I.C. 80, 
, C’34> .4,L. 198. 
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Para. 403 assets are of the requisite value, the Court cannot order that the dis- 
charge should be suspended until such time as his scheduled debts are 
fully paid (j/). Nor can the discharge be refused solely on the ground 
that there is no satisfactory explanation as to why large debts were 
incurred or that a false explanation was given that they were contract¬ 
ed by the insolvent’s father (h). 

(h) Omission to Itep proper boohs .—That the insolvent has omitted 
to keep such books of account as are usual and proper in the business 
carried on by liim and as sufficiently disclose his business transactions 
and financial position within three years immediately preceding his 
insolvency. 


Omission to keep proper books of account is a serious offence in 
insolvency (i). The object of requiring the insolvent to keep books is 
that the Court may be enabled to see, and also the creditors may be 
enabled to see, in case of insolvency, what his transactions have been 
and to acquire that knowledge of them u’ithout a prolonged and expen¬ 
sive examination by accountants. Another object is to force upon the 
insolvent trader the contemplation of his own position, and to deprive 
him of being able to make the excuse, “True, I carried on my business 
after I ceased to be solvent but in fact I was not aware that that was 
so” (i). The books must be kept in such a way as to show at once 
without the necessity of a prolonged investigation by a skilled accountant, 
the state of the insolvent’s business (i*). No books need be kept where 
it is not usual to keep books in the particular business carried on The 
expression "financial position” does not mean the man’s financial posi¬ 
tion aliunde but his financial position with regard to the business which 
is carried on by him (/). If a transaction is an isolated transaction not 
intended to be repeated, it will not amount to carrying on a business, 
which expression in general involves transactions from time to time. 
If, however, a transaction, which is a first transaction, is one which if 
repeated would be a transaction in a business, and if it is proved that 
such first transaction was undertaken with the intent that it should be 
the first of several transactions, and with the intent of carrying on the 


(?) 

(*) 


(*) 


7. Fleming v. Official Eectiver 
1939) Lah. 429, 185 I.C. 651, 
•39) A.L. 183. ^ , 

ibdul Nab* V, Kallappa Bajappa 
[1936) 71 M.L J. 371, 165 IC.83, 

[’36) A.M. 800. _ 

parte Campbell (1985), 15 Q.R 
a. 213. 217, See also Oanga- 
yratad v. Madhuri Satan (1627) 25, 
iJl. J.,J. 331, JOO I.C. 550. (’27) 


w 

(*) 


A.A. 352 ; Tam Stngh v. Sarmulh 
Singh (1933) 146 IC. 532, (’33) 
A.L. 812 which was a case to 
explain away the necessity for the 
debts and failure to produce books 


of accounts, 

BeHeapilBSl) 43rorr.3l4. 

Ex parte Seed and Botcen (1886) 
17Q.B.D. 244. ^ ^ 

Be Mutton (1887) 10 Q.B.D. 102. 
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business of which it is a transaction, then the first transaction proved Para. 403 

to have been put through with that intent w'dl be a transaction in an 

cjcisting business ; and if it is the first transaction in a business in which 

it is proper to keep books, proper books must bo kept from the moment 

of the beginning of the first transaction (m). An insolvent who has 

bj* his conduct in not keeping proper books shown incapacity to carrj' 

on a business should ns a rule be refused his discharge ^ith liberty to 

apply again at a future period if he can show that lie has since acquired 

the knowledge in which he was before deficient (n). 

(c) Continuing to trade, after knowledge of insolvenct /.—That the 
insolvent has continued to trade after knowing himself to be insolvent. 

“A man, of course, has a perfect right as long as he is solvent, to 
determine that he will go on uith a business, although it may be n losing 
business. He may tnist that before he becomes insolvent matters will 
change, and he will again be in a condition of prosperity. But the moment 
he becomes insolvent [that is, unable to pay his debts in the ordinary 
course], then ho is no longer going on at his own risk in case of failure ; 
he is going on at the risk of lus creditors, in casp things do not mend 
as he hopes they will. In my judgment a man has no right to do that. 

The moment things have got to such a pitch that ho cannot pay 20s. in 
the pound, but he nevertheless thinks that if he goes on he may be able 
to retrieve bis position, in my opinion he ought to call his creditors 
together, and leave them who will have to bear the loss in case his calcula¬ 
tions are ^vrong to determine whether that course of going shall be 
proceeded with or not” (oj. 

(d) Contracting debts witkoxtt reasonable expectation to pay —That 
the insolvent has contracted any debt provable under this Act without 
having at the time of contracting it any reasonable or probable ground 
of expectation (the burden of proving which shall lie on liim) that he 
would be able to pay it. 

It is.the contracting of debts w'hich is made an offence, and not the 
obtaining of goods. Where the debtor obtains goods, even though 
he is insolvent at the time, he is not within this clause (p); nor is he 
within it if he contracts debts when lie has capital though he knows 
that the capital is not immediately realizable f^). The debt must have 

(m) i?e Qrxffm (1801) 8 Morr. 1, GO 

L J.Q.B. 235. 

(n) Re Frttman (1890) 7 Morr. 38, 48, 

62 L.T. 3C7. 

(o) Re Stainlon (1887) 4 Morr. £42, 


\ 251, 19 Q.B.U. 10.'. 

(p) Ex parte Bayley (1867) L.R. 3 
Ch. App. 244. 

(?) Be Sharp (1803) 10 Morr. 114. 
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Para. 403 been contracted without reasonable ground of expectation at the time 
when it is contracted tlmt ho wotild bo able to pay it (r). Tlio words 
“without having any reasonable ground of expectation that he would 
bo able to pay it” point, not at the case of a man who incurs a debt 
knowing that ho cannot pay his debts generalli/, but of a man who 
incurs a debt knowing that he cannot repay that debt («). The clause 
covers not onlj* a new and original debt, but also a debt in renewal of 
or in substitution for a previously existing debt {t). In a Calcutta case 
it was observed that tho period for W'hich the discharge should bo sus¬ 
pended as the punishment for misconduct in incurring debts beyond 
his means is not to be measured by tljo amount of his debts (u), but this 
observation was made with reference to tho facts of the particular case, 
and it is not of universal application. 

(c) Not accounting for loss of assets. —That the insolvent has failed 
to account satisfactorily for any loss of assets or for any deficiency of 
assets to meet his liabilities. 


The fact that shortly before the insolvency there has been a very 
large loss or disappearance of assets which the insolvent has failed to 
account for satisfactorily is a matter which is to be taken into considera¬ 
tion on an application for discharge (v). 


(f) Hash and hazardous spec\ilalions, extravagance, etc. —That the 
insolvent has brought on or contributed to his insolvency by rash or 
hazardous speculations or by unjustifiable extravagance - in living or 
by gambling, or by culpable neglect of his business affairs. 


The words used in sec. 42 (1) of the Provincial Insolvency Act are 
“rash and hazardous”. The words used in the Presidency-towns Insol¬ 
vency Bill as introduced were “rash and hazardous”. It does not appear 
that any one suggested in the Select Committee that the word “and 
in the Bill should be changed into “or”. The word “or” was not printed 
in italics in the Bill as reprinted by the Select Committee as it would 
have been if it were a deliberate change and it would therefore appear 
that the change was the result of a printer’s error. . 

Judges have always refrained from any attempt to define the word 
“speculation”. General principles, however^ have been laid down which 


{»■) 


(*) 


(0 


- Ex parte Mortimore (1861) 30 XiJ. i 
Bank. 17. 19, 20 {») 

In the matter of the Petttwn of D. 
CoiL'ie (1881) 6 Cal. 70, 77 ; Vasont- I 
rao V. Uttamrao (1942) Nag. 714, ( 

200 I.C. 524, (’42) A.N. 83. (w) 

Re Boulton Bros. & Co. (1927) 1 | 


Ch 79. , 

SUarom v. Redden (1926) 91 IC, 
760, (’26) A.C. 529; Vasantraa 
V. Uttamrao (1942) Nag. 714, 200 
[.C. 524, (’42) A.N. 83. ' 

Re Jones (1890) 24 Q.B.D. 589. 
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may be regarded as guides. If a man advances money on that which Para. 403 
may succeed or may not, it must be a speculation. When it is a mere 
chance whether the thing succeeds or not, it is hazardous speculation. 

The question, however, must he conmdered with respect to the person 
who enters into the speculation, for what may be hazardoxis to one 
man may not be so hazardous to another. If a man possesses a large 
fortune, a certain scheme may not be so hazardous to him as it would 
be to another man. The word “rash” applies to the conduct of the 
insolvent alone, according to his condition and the circumstances and 
facta of the particular case. Rash and hazardous speculation means 
such as no reasonably careful man having regard to all the circumstances 
of the case would enter into {to). A solicitor in practice who under¬ 
takes another business involving speculation must be considered “rash” 
within the meaning of this clause (a;). Speculative transactions though 
connected with a man’s business may be gambling transactions within 
the meaning of this clause, where what is intended is to receive or to 
pay the difference {y) A creditor who relies on speculations as rash 
or hazardous must specify them so that the Court may judge (s). 

As to extravagance in living Cave, J., said in Re Siainton (a): “A 
man is bound not to keep up appearances, but to pay his debts, and if 
his profits will not allow of his living at the particular rate he has been 
accustomed to live at, then his plain duty is to reduce his scale of living, 
and not to go on living out of the money of his creditors”. 

(g) Frivolous or ■vezafious de/ence.—That the insolvent has put 
any of his creditors to unnecessary expense by a frivolous or vexatious 
defence to any suit properly brought against him. 


This clause does not occur in the Provincial Insolvency Act. 

(h) Frivolous or vexatious suit .—^Tbat the insolvent has within 
three months preceding the time of presentation of the petition incurred 
unjustifiable expense by bringing a IHvolous or vexatious suit. 


This clause does not occur in ‘the Provincial Insolvency Act. 


Keays (1892) 9 Morr. 18, 22-23 ; 
In the tTMtler of Horma-iji Ardeshir 
Wadia (1803) 17 Bom. 313; Ship 
Deo Saran v. Kidar Nath (1936) 164 
I.C. 1087, (’36) A.L 840; AjU 
Kumar v.'Official (1943) 

47 C.W.N. 458, 211 I C 289, (’44) 
A.C. 63. 


Be Keays (1892) 9 Morr. 18- 
Be Siainton (1897) 4 Morr. 242, 
262, 19 Q.B D. 182. 

Be John Brown tC Co. (1906) 22 
TXJl. 291. 

(1887) 4 Morr. 242, 251, 19 Q B.D. 
182. 


(*) 

(a) 
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Para. 403 


(i) Undue preference .—Tlmt tho insolvent Ims within three months 
preceding the dato of the presentation of the petition, when unable 
to pay his debts as tJiey become due, given an undue preference to any 
of his creditors. 


Tho numbering of this clause in tho two Acts is difierent owing to 
the absence from the Provincial Insolvency Act of tho last two clauses. 
It is clause (i) in the Prcsidcnc^'-tou'ns Insoh'cncy Act and clause (g) 
in tho Provincial Insolvency Act. 


Tho expression “undue preference” in this clause must be distin¬ 
guished from a “fraudulent preference” which constitutes an act of 
insolvency (b) and which can be f»ct aside by the Oflicial Assignee or 
Receiver (c) for tho hcnefit of tho general body of creditors. A prefer¬ 
ence may be an undue preference, thougii not fraudulent (d). It is 
undue preference if a tlcbtor on the eve of insolvency pays a creditor 
in full though that creditor would bo entitled to a similar preference 
under the jnsolvencj' (e). Pealing with tJus subject, Lord Esher, JU. R., 
said : “Now, what is tho duty of a debtor who is unable to pay hU 
debts as they become due, and is within three months of bankruptcy ? 
In my opinion, it is his duty -when on tho eve of bankruptcy, not to 
interfere in any way whatever among his creditors; he k^o^v8 that, 
on bankruptcy, whatever property he has vlll bo equally’ divided among 
his creditors, and he ought not to do an^-thing to prevent that equal 
division. If he interferes in any way in order to give any advantage 
to any one of the creditors over the others, he is guilty of giving undue 
preference” (/). 

(j) Concealment of property and fraudulent breach of trust .—That 
the insolvent has concealed or removed his books or his property or any 
part thereof or has been guilty of any other fraud or fraudulent breach 
of trust. In view of the wide powers conferred upon the Court by sec. 42 
of the Provincial Insolvency Act, the Court can review any questionable 
transactions which are in any way relevant to the insolvency even if 
such transactions could not be expressly avoided under secs. 53 and 
54 of the Act (^). 

The numbering of this clause in the two Acts is different for the 
reason stated above. It is clause (j) in the Presidency-towns Insolvency 


(b) P.-t. I. A., 8. 9 (c) ; Pro\'. I. A., 

8. 6 (c). _ . 

(c) P.-t. I. A., sec. 66; Pior. I- A., 
8. 54. 

(d) Be Skegg (1890) 25 Q-B.D. 605. 

(e) Re Bryant (1896) 1 Q.B. 420. 


(/) Re Skegg (1890) 25 Q.B.D. 50o» 
509. „ ^ , 

{g) Abdul Sattar v. Dinajpur Trad, jt 
Bank. Co. (1938) 42 C.1V.N. 1153, 
185 I.C. 145, (’39) A. C. 490. 
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Act, and clause (i) in the Provincial Insolvency Act. The words “ liis 
books or” do not occur in the Provincial Act. A transfer of property 
by the insolvent prior to his insolvency with a view to use it as a shield 
against his creditors is a removal of property within the meaning of 
this clause (/i). The breach of trust referred to in this clause must be 
fraudulent. A breach of trust ignorantly committed is not \vithin this 
clause (i). 

(k) Previous insolvency .—That the insolvent has on any previous 
occasion been adjudged an insolvent or made a composition or arrange¬ 
ment with his creditors. The provisions of sec. 42 (1) (b) imply that 
an insolvent cannot be discharged if he has been adjudged insolvent 
or has made a composition with his creditors, both previous to his 
adjudication in insolvency (j). 


This clause does not occur in the Presidency-towns Insolvency 
Act. It was sec. 44 (3) (h) of the Provincial Insolvency Act, 1907, 
and was taken from the Bankruptcy Act, 1883, sec. 28 (3) (g), now the 
Bankruptcy Act, 1914, seo. 26 {3) (k). 


404. Immediate unconditional dlscbai^e.—If any of the facts 
mentioned in paragraph 403 is proved, the Court cannot under either 
Act grant an immediate unconditional discharge {k). Under the Presi¬ 
dency-towns Insolvency Act it must make one of the four alternative 
orders mentioned in paragraph 401 above. Under the Provincial Insol¬ 
vency Act the Court must make one of the orders mentioned in para. 402 
above. But whether the case is one under the Pre^idency-to^vns Insol¬ 
vency Act or under the Provincial Insolvency Act, it is the duty of the 
Court, where any of those facts are alleged, to find specifically whether 
they exist {1). Rules made by the High Courts of Bombay provide for 
forms of orders refusing discharge which, if duly filled up, would show 
in what respects the insolvent has not complied with the law (m). Even 
if none of the facts mentioned above is proved, the Court may lefuse 
an immediate unconditional discharge if the debtor’s conduct in connec¬ 
tion with the insolvency has been such as to require the imposition of 
some condition {n) [see para. 397 above]. There are cases in which in 
addition to some of the facts mentioned above there is misconduct on 


(A) J. C. Moses V. A. C. Oateshott (1935) 
30 C.W.N. 618, 95 I C. 622, (’26) 
A.C. 794. 

(t) Re Freeman (1890) 7 Morr. 38, C2 
L.T. 367; Re RoUomley (1893) 
10 Jlorr. 262 

(j) Ramchandra Sahai v. Dalpat (IQH) 
All. L.J. 387, 1681.C. 159, {’37)AJV. 


526. 

(t) Re SuJtiberger (1887) 4 Morr. 82, 
89-90. 

(l) Re Oemll (1892) 9 Morr. .202. 

(m) Bombay Rule 130 and Form No. 
34. 

(n) Re Barker (1890) 25 Q.B.D.'285; 
Re Kutner (1921) 3 K.B. 93, 102. 
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the part of the insolvent, c.gr., refusal to assist the Official Assignee or 
Receiver in the realization of his property. In such a case, the Court 
will visit the insolvent Avith a more severe punishment (o). There is 
nothing to prevent the Court granting an absolute order of discharge 
where it has been satisfied, for instance, that the insolvent had placed 
all his property within the control of the Official Receiver so that from 
his point of view nothing more remains to be done (p). 

405. Suspension of discharge.—Suspension of discharge for a 
limited period is a very common method by which the Court pum'shes 
insolvency offences. The Court has an absolute discretion as to the 
period of suspension. Each case depends on its own facts, and no hard 
and fast rule can he laid down. The discharge may be suspended for 
a day or it may be suspended for as much as five years. In an English 
case where the only offence committed by the bankrupt was that, 
twenty.three years prior to his bankruptcy he had made a statutory 
arrangement with his creditors {q), the discharge was nominally suspended 
for one day (r). Such cases, however, are. very rare. Suspension for 
a long period such as five years is a severe punishment and it should 
be reserved for very bad cases (e). Suspension of discharge for three 
months or sis months is too mild a punishment, and although it cannot 
be said that there are no cases in which a suspension for those periods 
cannot he justifiable, it is the duty of the Court to take a sufficiently 
serious view of the offences which bankrupts from time to time commit, 
and to show by the piinishment awarded that such offences cannot 
be committed with impunity (t). In regard to the insolvency of a small 
trader whose assets were not of a value equal to eight annas in the rupee 
Rankin, C. J., in setting aside an immediate order of discharge observed: 
“It is quite clear that the insolvent came within the scope of the provi¬ 
sions of sec. 42 of the Act and it is absurd to say that the fact has arisen 
from circumstances for which he could not justly be held responsible. 
Everybody is responsible for the way in which he conducts his own 
business.... Ordinarily it would be quite a normal thing in the case of 
a small trader who has traded unsucc^fuUy to suspend his discharge 
for six months (u). Where the case is not of an aggravated nature. 


(o) See Jagmohan Singh v. Deputy 

CommvsaioneT, Fyzdbad (1925) 80 
I.C. 54, (’25) AO. 112. , 

(p) C. D. Deatkachan v. Uffietal 
Receiver, Chtngleput I.Xr-B. 1943 
Mad 213, (’43) A.M. 26. 205 I.C. 
569. 

(a) Bu\., 1883. 8, 28 (3) (g); BJl. 
(1914), 8. 26 (3) (k) j Prov. I.A-. 


8. 42 (1) (h). 

(r) Re SuUzberger (1887) 4 Morr. 82. 
(«) Re Sv.abey (1807) 76 L.T. 534. 
(t) Re Freeman (1890) 7 Morr. 38, 
62 X, T. 367. 

(m) Pnvag Shah v. Didjapada Ro^ 
(1932) 55 CLJ. 94, 133 I.C. 745, 
(’32) A.C. 623. 
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an excessive penalty is generally improper especially where the bank¬ 
rupt is not a trader (v). < 

An order suspending the discharge of an insolvent for a specified 
period operates of itself as an absolute order of discharge after the expiry 
of that period. The Court has no power to attach to such an order a 
condition requiring the insolvent after the expiration of the specified 
period to apply again for a final and absolute order of discharge (w). 
In a case where the Court had ordered suspension of discharge for two 
years and had refused to grant protection during the first year, Beau¬ 
mont, C. J., observed . “The mere fact that a protection order has 
been refused is not a sufficient reason for the Court to accede to the 
request of the creditors that the insolvent should be sent to jail. I 
quite agree with the observations of Sir George Rankin in NagoremuU 
Modi V. Achni Narain Gupia 1929, 48 CX.J. 631 (’29) A. C. 144, that it 
is illogical for a debtor to be sent to j'ail on the application of a single 
creditor where the debtor’s assets have been impounded for the benefit 
of the creditors generally’’ (x). 


406. Discharge subject to conditions.—The power given to the 
Court on application by an insolvent for dischaig© of imposing a condi¬ 
tion to make future money payments ought not to be exercised in such 
a manner as to make such a condition tantamount to one of absolute 
refusal of discharge (y). In a Bombay case, the Insolvency Court had 
made an order on the debtor’s application for discharge to the following 
effect: “I do not grant an absolute order of discharge, but grant a 
conditional one, the condition being that the creditors may recover 
their dues, if within time until they become irrecoverable”. In reference 
to that order Beaumont, C. J., remarked: ‘ That seems to me to be 
a very singular order to make in insolvency. It destroys the whole 
effect of the insolvency. The object of an adjudication in insolvency 
is to free the debtor from the claims of his existing creditors, which 
.are to be satisfied out of the property of the debtor which the Court 
takes possession of and distributes among the creditors; and for the 
Court to discharge the insolvent but to leave him liable to debts incurred 
before the insolvency defeats the object of the adjudication’ (s). Tlie 
conditions that can be imposed under sec. 41 (2) (c) are conditions with 


(r) He HanUn (1888) 6 Morr. 23. 
(if) ^uraJalty Shamji v. B. K. Lang 
(1920) 44 Bom. 555, 63, I.C. C2T; 
Atoolchand v. Dip Chnnd (*35) A.A. 
272, 1935 All L-T. 274, 153 I.C. 
809. 

(.r) Htueein Hahomfdbhai Khoja v. 


Official Aeeignte (1036) 3S Bom. 
L.K. 1204, 167 I.C. 704, (’37) A.B. 
144. 

(y) Re James (1801) 8 Morr. 19. 
(a) Jehangir CurstJji v. Kaslur Pannaji 
(1939) Bom. 403,41 Bom. L.H. 6S3. 
185 LC. 542, (*39) A.B. 344. 
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Para. 406 respect to any earnings or income which may afterwards become due 
to the insolvent or w’ith respect to his after-acquired property. It is 
not possible to impose a condition that the insolvent shall pay any 
specific portion of his debts (o). A conditional order of discharge should 
be made as reasonably as possible both from the point of view of the 
debtor as w'ell as the creditor” (6). Unless the Court finds a man in 
receipt of an income derived from his earnings or otherwise which is 
more than suflScient to Iceep his family in the enjojunent of the' ordinary 
necessities of life according to their station, or unless it is satisfied that 
he is likely to succeed to property, it is not a wise thing to grant an 
order subject to a condition affecting after-acquired property. The 
Court ought to be careful to see that it does not by such a condition 
do away with the motive which a man has for exertion to work in his 
calling, which is a good "thing for the public interest generally (c). In 
a case from Lahore an insolvent legal practitioner agreed ivith the credi¬ 
tors that he would deposit with the Official Receiver a certain monthly 
sum till his creditors got annas 8 in the rupee and that in default he 
should be disallowed from practising as an advocate. The Court acting 
upon that agreement passed a conditional order of discharge for six 
j’ears in terms thereof and directed that in default the advocate was 
liable to suspension from practice as provided by the Rules of the High 
Court. According to those Rules the licence of an insolvent legal practi¬ 
tioner is suspended only till his discharge whether absolute or condi¬ 
tional. The High Court in appeal set aside that order on the ground 
, that the Insolvency Court had neither followed the procedure laid down 
for a scheme of composition nor had considered matters which ought to 
have been considered when dealing with an application for discharge 
If the procedure in regard to a scheme for composition had been followed 
the proper course would have been to annul the adjudication on failure 
to follow the terms of the compromise (d). Where there is no fair reason 
to suppose that the insolvent will come into possession of money which 
would enable him to make future payunents, the proper course for the 
Court to take is to estimate at once the punishment which the bankrupt 
ought to undergo and to suspend the discharge ; or if the Court is of 
opinion that the insolvent is not entitled to any order of discharge at 
all, it ought at once to refuse the order and not grant it upon a condition 
with which there is no probability that the bankrupt will ever be able 


(a) Seel/ia Bamappa V. Bamappa (1959) i (c) 

2 M.LJ. 553, 186 I.C. 231. (*39) 

A.M. 890. 

(b) Md. Alt Arbar v. Mt. Fatima 

Beffum (1930) 133 I.C. 553, (’3l) I 
A.L. 591. * W 


Be ShackUlon (1889) 6 Slorr. 30L 
01 L T. 648; Be BulUn (1883) - 
Jlorr. 243; Be Oould (1800) 7 
Jlorr. 215. 63 L.T. 292; Oanga 
Bam V. Amar yatk (’37) A.L. 304. 
Ladha Bam v. O. B. (’39) A.L. 49o. 
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to comply (e). Although the fixing of conditions is a matter of discretion 
of the Insolvency Court, the High Court tvUI interfere if the conditions 
imposed are unreasonable (/). 

An order of discharge is none the less a discharge because conditions 
are attached to it. An order of discharge subject‘to conditions releases 
the insolvent from all debts provable in insolvency as much as an abso¬ 
lute order of discharge (g). The clauses regarding suspension of 
discharge and discharge subject to conditions are mutually exclusive. 
The Court may either suspend the operation of the order in point of 
time or grant it subject to any of the conditions authorised by the section. 
But the Court has not the power to make the order of, discharge condi¬ 
tional and also to suspend the operation (A). 


407. Refusal of discharge with liberty to apply.—^Where upon 
the hearing of an application for discharge the Judge is of opinion that 
the applicant is not entitled to an immediate unconditional discharge, 
and also feels himself unable to fix a period of suspension, he may in 
refusing to grant a discharge reserve liberty to the insolvent to apply 
again, and if he does so the insolvent may apply again in pursuance of 
the leave reserved as a matter of right. There is no such right to apply 
again where the discharge has been refused absolutely (t). 


408. Renewal of application for discharge : Review [P.-t. I. A., 
s. 42 (1)].—-Under the English law where .the discharge of a bankrupt 
has been refused absolutely, the bankrupt is not entitled to apply to 
the Court de novo for an order of discharge, but the Court has power 
under sec. 108 (1) of the Banlcruptcy Act, 1914, to entertain an apphca- 
tion by the bankrupt for a review, and may thereupon rescind or vary 
its former order if it thinks right to do so (j). Sec. 8 (1) of the Presidency- 
towns Insolvency Act corresponds to sec, 108 (1) of the English Act of 
1914, and the Court has power under sec. 8 (1) to review, rescind or 


(«) JJe James (1891) 8 Morr. 19; 
SetthaRamappav. fiamappa (1939) 
2 J[.LJ. 655, 186 I.C. 231, (’39) 
A.JI. 890; Abdul Jabar v. Din 
Muhammad (1934) 153 I.C. 114, 
(’34) A.L. 059, where a thscharge, 
subject to the condition that tli© 
assets inherited from the father 
should bo handed o\er,to the 
Official Trustee, was uplield not- 
Withstandiug tho probability of 
no property being left for tlio son 
to inherit. 

if) Anjantyalu v. I’yayorojhavoTnma 


(1943) 2 M.LJ. 366, 211 I.C. 272, 
(•44) A.M. 16. 

i {ff) Sadku Stnr/ft v. Munshi Ram 

i (1042) IX-E. 1943 Lah. 52C. 

202 I.C. 421, {‘42) A.L. 240; 

, Afaliojiwd Jsmailv. Vislueanat/ioppa 

(1946) A.N. 111 (1945) Nag. S78, 
(1945) Is’.L.J. CO". 

(A) Mahomed Ismatl v. Vishwanathap- 
pa, supra. 

(0 Re Tofnas <f Co. (1891) 1 Q.B. 463, 
464; Re James (1891) 8 Morr. 19. 
(i) Re Tobias d- Co. (1891) 1 Q.B. 403. 
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Para. 408 


vary any order made by it. In addition to this, sec. 42 (1) of the Presi- 
dency-towns Insolvency Act contains an express provision that where 
the discharge is refused, the Court may, after such time and in such 
circumstances as may be prescribed by the Rules, permit the insolvent 
to rcnetc his application. The principle underlying sec. 42 (1) is the 
same as that on which the Court of Bankruptcy in England allows a 
review. It is that where the refusal of the discharge operates as a punish¬ 
ment on the bankrupt, there can be no reason why the punishment 
should not be remitted at any distance of time, if it can be shown that 
the object of the punishment has been effected. No one can be affected 
by the modification or rescission of such an order except the bankrupt 
himself, and to some extent society at large, which is benefited by the 
infliction of a punishment only in proportion to its justice and necessity, 
and is therefore injured and not benefited by the continuance of a punish¬ 
ment after the necessity for it has ceased (it). In reviewing its order 
the Bankruptcy Court in England takes into consideration the subse¬ 
quent conduct of the bankrupt (1). Rules have been framed by almost 
all the High Courts prescribing the period after which the Court taay 
permit the insolvent to renew his application for discharge. The period 
prescribed by the Bombay Buies is two years from the date of the order 
of refusal, and that prescribed by the JIadras Rules is one year (m). 


There is no provision for a review in the Provincial Insolvency Act, 
but the power of review is conferred by sec. 5 of the Act read with 0. 47 
of the Code of Civil Procedure. That power, however, can only bo 
exercised within the limits prescribed by 0. 47, r. 1, of the Code (») as 
explained by the Judicial Committee in Chhaju Earn v. Neki (o). Nor 
is there any provision in the Provincial Insolvency Act enabling the 
insolvent to renew his application with the permission of the Court 
such as that contained in the Pr«iidency.towns Insolvency Act. It 
would seem to follow that the Court has no power under the Provincial 
Insolvency Act to permit the insolvent to renew his application, with 
the result that if once the discharge is refused absolutely, the insolvent 
is for ever debarred from obtaining his discharge. In Sind it had been 
held that the Court has no power to permit the insolvent to renew the 
application (p). On the other hand, a Pull Bench of the Madras High 
Court haa expressed the opinion that there is nothing in the Act to 


(ifc) Be Tobias <L- Co. (1891) 1 Q.B. 463, 
465-466. 

(I) Be Shields (1912) 106 L.T. 345. 
(/n) Bombay Rules 139-142; Usdras 
Rule 71. 

(n) Abbireddi v. Venhalareddi (1926) 


( 0 ) 

(P) 


61 Mad. L. J. 60, 61, 94 I. C. 351, 
(’27) A. M. 175. 

(1922) 49 I. A. 144, 3 Lah. 127, 72 
1. C. 5C6, (’22) A. PC. 112. 

Be Henry Bohert Smith (1915) 32 
I. C. 675. 
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•warrant the suggestion that an application for discharge where refused 
is refused for ever and that no later application can be made or no re¬ 
newal of the former application (g). In a Rangoon case it was said that 
there was nothing in the Provincial Insolvency Act to prevent the insol¬ 
vent renewing his application “in case fresh circumstances might justify 
him in doing so” (r). The same view has been taken by the High Comrt 
of Calcutta {a). In Allahabad there is a conflict of opinions on this 
question (t). In a Lahore case (tt), the Court favoured the view taken 
by the Madras High Court. The doubt may be cleared up by legislation. 

409. Variation of terms of order fP.-t I. A., s. 42 (2)].—Where 
an order of discharge is made subject to conditions and at any time 
after the expiration of two years from the date of the order the insolvent 
satisfies the Court that there is no reasonable probability of his being 
in a position to comply with the terms of such order, the Court may 
modify the terms of the order, or of any substituted order, in such manner 
and upon such conditions as it may think fit. 

This corresponds to the proviso to sec. 26 (2) of the Bankruptcy 
Act, 1914. There was no such proviso in the Bankruptcy Act, 1883. 
The proviso was first introduced by the Bankruptcy Act, 1890. There 
is no corresponding section in the Provincial Insolvency Act. 


An application for the modification of the terms of a conditional 
order of discharge should bo made by the insolvent himself, and not by 
the Official Assignee. Upon such bji application what the Court has 
to consider is whether there is “no reasonable probability” of the insol¬ 
vent being able to comply with the terms of the order of discharge. 
The conditions imposed by the order are intended for the benefit of 
the creditors, and the Court ought not to leave that out of consideration. 
Mere failure to comply with the Rules which require the insolvent to 
give particulars to the Official Assignee of the property acquired by 
him after his discharge is no bar. to an application for the modification 
of the terms of the order (v). Notice of the hearing of the application 
should be given by the insolvent to the Official Assignee and creditors (u?). 


(7) Oopalan v. QopaUin (’25) A. M. 
015, 91 I. C. 31 : VelayudAa v. 
iSuberamanto (’28) A. M, 609, 
109 I. C. 636; Nur Din v. Amar 
Naih (1932) 138 I. C. 33, (’32) 
A. L. 478. 

(r) Tan Seik Ke v. O. A. 3/. O. T. 
Firm (1928) C Rang. 27, 28, 109 
I. C. 769, (’28) A. R. 109. 

(») lie Karim Mia (1031) 63 Cal. L J. 
44, 132 I.C. 610, (’31) A.C. 392. 


(1) Mul Chand v, OJJleial Bectiver 
(1930) 23 All. LJ. 316. 

(u) Ladha Bam v. Prabh Dial (1931) 
132 I.C. 625, (’31) A.L. 672; 
Kapur Chand v. Mohammad Khan 
(•39) A.L. 432. 

(e) Re Roberta <0 Co. (1004) 2 K.B. 
299. 

{w) Seo Calcutta Rulo 142, Madras 
Rulo 74, and Bombay Rulo 135. 
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410. Refusal of discharge not a termination of insolvency proceed¬ 
ings.—The refusal of a dischaige does not ipso facto terminate 
the insolvency proceedings (x). It h strange that the Court should 
have been called upon to lay down tliis elementary proposition in no 
Jess than three cases. An order simply refusing to grant an absolute 
discharge is incomplete. If the Court considers that an absolute dis¬ 
charge should be refused, it ought to consider the possible apph'cation 
of'sec. 41 (2) (b) or (c), or both (y). 


411. Annulment of adjudication on failure to apply for discharge 
[P.-t,. I. A., s, 41 ; Prov. 1. A., s. 43],—Under the Presidency-towns 
Insolvency Act, if any insolvent does not appear on the day fixed 
for hearing his application for discharge or if an insolvent does not apply 
to the Court for an order of dischaige within such time as may be pre¬ 
scribed by the Rules, the Court mat/ annul the adjudication or make 
such other order as it may think fit. Under the Provincial Insolvency 
Act, if the debtor does not appear on the day fixed for hearing his applica¬ 
tion for discharge or on such subsequent day as the Court may direct, 
or if the debtor does not apply for an order of discharge within the period 
specified by the Court, the order of adjm^cation shall be annulled. This 
subject has been considered in paragraphs S49 to S55 above. 


412. Special case of marriage settlements under Presidency-towns 
Insolvency Act (s. 44).-.-In either of the following cases that is to say— 

' ' (1) in the case of a settlement made before and in consideration 
of marriage where the settlor is not at the time of making the 
‘settlement able to pay all his debts without the aid of the 
property comprised in the settlement; or 

, , (2) in the case of any covenant or contract made in consideration 

of marriage for the future settlement on or for the settlor’s 
wife or children of any money or property wherein he had not 
at the date of his marriage any estate or interest (not being 
money or property of or in right of his wife); 


if the settlor is adjudged insolvent or compounds or arranges with his 
creditors, and it appears io the Court that the settlement, covenant or 
contract was made in order to defeat or delay creditors, or was un- 


Tan Seik Ke v. O. A. M. G. T.Ftrm 
(1938) 6 Ranp. 2". 100 I.C. 769, 
(•2g) AR. 109; Rou-« Go. v. 
Tan Thean TtH (1924) 2 Rang. 
643, 84 I.C. 009, (’25) A.R. 105; 
Alameln v. Yenlatarama Atyar 


(1027) 63 Jrnd L.J, 422. 105 
I<7. 165, (*27) A. 019; Kanda- 
gurami v. Annamalai (1033) 145 I C. 
531, (’33) AJI. 300. 

(w) Jxivachh Zlahatha v. Banicari Sah 
(1941) 193 I.C. 640. (’41) A.P. 285. 
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justifiable having regard to the state of the settlor’s affairs at the time 
when it was made, the Court may refuse or suspend an order of discharge 
or grant an order subject to conditions or refuse to approve a compo^tion 
or arrangement. 

413. EHect of order of discharge [P.>t. L A., s. 45; Prov. I. A., 
s. 44],—An order of discharge does not release the insolvent from— 

(a) any debt duo to tlie Crown ; or 

(b) any debt or liability incurred by means of any fraud or 
fraudulent breach of trust to which ho was a party ; or 

(c) any debt or liability in respect of which he has obtained 
forbearance by any fraud to which he was a party; or 

(d) any liability under an order for maintenance made under 
section 488 of the Code of Criminal Procedure, 1898, 


Save as provided above, an order of dischai^e releases the insolvent 
from all debts provable in insolvency. There is no provision that pro* 
perty which is vested in the Insolvency Court should revest in the insol¬ 
vent on the passing of an absolute order of discharge and it was never 
contemplated that an insolvent should get an order of absolute discharge, 
and yet retain part of his property. See. 44 (2) means that the order 
of discharge frees the insolvent from liability for all debts provable under 
the Act but does not free his property from such liability (z). The 
order of discharge cannot take away the statutory right of the decree 
holder to apply for a decree under 0. 34, r. 6, Civil Procedure Code, which 
might accrue subsequently (a). 


An order of discharge does not release any peraon who at the date of 
the presentation of the petition was a partner or co-trustee with the 
insolvent or was jointly hound or had made any joint contract with him, 
or any person who was surety or in the nature of a surety for him (6). 

This section is not qualified by any rule that the creditor should 
have’ notice of the insolvency proceedings (c), • ' 


414. Excepted debts.—^An order of discharge does not release the 
insolvent from four kinds of debts or liabilities mentioned in paragraph 


(z) Suka V. Bamchandra I.L.K. 1937 
Nag. 380 (’37) A.N.171,1701.C. 161. 
(a) Niaz Ahmed v. Phul Kunwar l.L R. 
64 All. 428, (’32) A.A. 336, 138 
I. C. 361. 


(b) Seethammayya v. Kesavayya (’52) 
A2S. lOS. 

(e) Kundan Lai v.Nathu (1933}‘I.L.R. 
65 AU. 636. 
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Psra. 414 413 above. Except as to these debts and liabilities an order of discharge 
has tho effect of releasing the insolvent from all debts and liabilities 
provable in insolvency. 

Croxon d^hls. —In determining whether or not a debt falls under 
tho denomination of a Crown debt, tho question is not in whoso name the 
debt stands, but irhether the debt, when recovered, falls into the coffers 
of tho State (d). A judgment-debt duo to tho Secretary of State for India 
in Council, arising out of transactions at a public sale of opium held by the 
Secretary of State, is a debt in respect of Crown property, and therefore, a 
Crown debt (c). Court-fees payable by a person suing in formd pauperis 
constitute a Crown debt (/). It is not outside tho scope of the powers of 
tho Government of India to conduct a soap factory for educating the 
public and encouraging tho starting of similar factories by private enter¬ 
prise ; money duo by an insolvent for soap supplied to him by tho faotoiy 
is a debt duo to tlio Crown {g). 


Debts incurred by fraud, etc. —debt though incurred by fraud or by 
fraudulent breach of trust is barred by an order of discharge unless 
the insolvent was a party to it. Thtxs if one of two partners in a solicitors’ 
firm misappropriates to his own use money received by tho firm on behalf 
of a client and the other is ignorant and innocent of the fraud, and the 
innocent partner is afterwards adjudged insolvent and obtains his dis¬ 
charge, he will be released from his liability to the client by his discharge, 
as he was not a party to the fraudulent breach of trust. It was otherwise 
under the Bankruptcy Act, 1869. Under that Act (A) an order of dis¬ 
charge did not release the bankrupt from any " debt or liability incurred 
by means of any-fraud or breach of trust.” It was accordingly held in 
Cooper V. Prichard {i), a case under that Act, that a partner in a solicitors’ 
firm, though he was not a party to a fraudulent breach of trust committed 
by his co-partner, was not released by his discharge from his liability 
to the client It was to meet this decision that the words ” fraudulent ” 
and “ to which he was a party ” were inserted in the Bankruptcy Act, 
1883, sec. 30 [now the Bankruptcy Act, 1914, sec. 28] upon which this 
section is based. The liability of a promoter of a company who has 
received secret profit from the vendors to make it good to the company 


(d) 

(«) 


Secretary of Slate for Indue v, 
Bombay Landing arul Shipping Go. 
(1868) 6 Bom. H.C.O.C. 23 ; Judah 
V. Secretary of State for India (1886) 
12 Cal. 445. 

Judah V. Secretary of State for India 
(1886) 12 Cal. 445. 


(/) 

(?) 


Oayanoda Bala v. Butlo Kristo 
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is incurred by fraud and also by broach of trust, and ho is not released 
from such liability by his discharge (j). The fact that a creditor is not 
informed of tho insolvency proceedings does not prove that the debt 
itself vras ‘incurred by means of any fraud or fraudulent broach of trust’ 
to -which tho insolvent was a party (k). A person borrowing money on a 
promissory note without disclosing to tho creditor that ho had praviously 
filed an application for being adjudged insolvent is not relieved even 
after his discharge from tho liability to pay tho debt (1). So also a 
debtor who has deliberately concealed tho existence of a debt when 
filing his application in insolvency, and has thus prevented the creditor 
from appearing and claiming a share of tho assets in tho insolvency (m). 


Liability for maintenance .—An order of dmehargo does not release 
the insolvent from any liability under an order for maintenance under 
sec. 488 of tho Code of Criminal Proceduro, 1898. Orders therefore for the 
payment of arrears of maintenance may bo made and enforced in spite of 
tho discharge, whether tho arrears fell duo before or after tho discharge. 
Sec. 488 empowers certain magistrates, where a person having sufficient 
means neglects or refuses to maintain his wife or such of liis children 
as are imable to maintain themselves, to order such person to make a 
monthly allowance for their maintenance, and if he fails without sufficient 
cause (n) to comply with tho order, to sentence him to imprisonment. 
If a person against whom such an order is made becomes insolvent and 
obtains a protection order, he will not be protected from arrest or imprison¬ 
ment, for a protection order extends only to debts provable in insolvency. 
It does not foUo-w, however, that ho will be condemned to imprisonment 
under sec. 488 if he commits default in payment. It is open to him to 
show that he is unable to pay the amount, and he may rely on the order 
of adjudication to prove his inability. In a Calcutta case where a person 
against whom such an order was mad© was adjudged insolvent on his own 
petition it was held that the order of adjudication was conclitsive proof 
of his inability to pay, and that he could not therefore be sentenced to 
imprisonment (o). This, it is submitted, is an extreme -vie-w. In a 
Madras case, it was held that a magisterial order making a variation in the 
original order for maintenance so as to cover arrears of maintenance 


(i) Emma Silver Mining Company v. 

Grant (1881) IT Ch. D. 122. 

(fc) Pirthi Raj v. Vishnu Das (1933) 
144 I.C. 888 (’33) A.A. 340. 

(1) Srinivasulu Naidu v. Sundaresa 
Iyer (1937) 172 I.C. 797, (’37) A.M. 
677. 

(n») Sundarammal v. Ko So. Thiru- 
vengadathu Iyengar (1940) 2 M.LJ*. 


379, (41) A.M. 100. 

(n) The ■words “fails -withoiat sufficient 
cause" have been substituted for 


(o) 
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^4^^415 ^ present certain debt provable in insolvency and in respect of which a 

* valid protection order may be passed (p). 


415. Provable debts and discharge.—With the exceptions mention¬ 
ed above, arx order of dis<dtarge, whether absolute or made subject to 
conditions, releases the debtor from all debts provable in insolvency (g). 
Those debts are completely wiped out by the discharge of the insolvent, 
and a creditor who has not proved his debt will have no remedy against 
either the person of the insolvent or property acquired by him after his 
discharge in respect of such debt even if his name was omitted by the 
insolvent from the schedule of creditors and he knew" nothing of the 
insolvency (r). The balance of money due upon shares of a company 
is irrecoverable from a discharged insolvent who had purchased them, 
being a debt provable in the insolvency ( 5 ). After discharge, a suit to 
recover a debt contracted by the insolvent after filing of the petition but 
before adjudication is barred under sec. 44 (0. The same rule applies to a 
judgment-creditor who too will be precluded from executing his decree {u). 
In a Madras case, it was pointed out that although an order for 
discharge releases the insolvent from certain debts provable in insolvency 
its effect is not to destroy the debt as if it had never existed. If a creditor 
can otherwise realise his debts, there is nothing in the insolvency law 
which precludes him from doing so, since the debt is not extinguished, 
as for instance, if the decree holder has attached certain property of the 
insolvent which was never taken charge of by the Receiver and the 
insolvent comes by that property as an heir after his discharge the decree 
holder can proceed against that property in execution (w). The right of 
proof, however, is not determined by an order of discharge. A creditor, 
though he has not proved before discharge, is entitled to come in and 
prove at any time so long as there are assets available for distribution 
provided that he does not by his proof interfere with the prior distribution 
of the estate amongst the creditors, and subject always, in cases in which 


Ip) In lie S. Yahia (1936) 71 

430, 1C5 I. C. 297, (’36J A. M. 793. 


(g) As to what debts are provable, see 
P.-t. I,A., 8. 46, and Prov. I,A., 
s. 34 ; Abdul Kuthua v. InayathuUa 
(1941) 1 M.L.J. 565, {’41) A.M. 620. 


(r) 


Elmslie v. Come (1878) 4 Q3J). 
295; Kundan Lai v. AVAa I.LJl- 
65 All. 636, (’33) A.A. 600.146 I.C- 


763. 

(«) In Re MnsUm Dank of India (1940) 
Lah. 458, 190 I.C. 211, (’40) AJ.. 
304. 


w 

{«) 


(®) 


Jamshedjiv. Pestonji (’32) A.B. 511, 
34 Bom. L.R. 080, 141 I.C. 466.. 


Ramrao V. Waaudeo (’28) A. N.‘ 336, 
110I.C. 693; Biehamehand Jagan- 
noth Sao V. Kiaanlal Sheosmg, 
I.L.R. 1939 Nag. 478, (’39) A. N. 
103, 182 I.C. 214. 


AbdulKuthus V. InayaihuUa (1937) 
170 I.C. 851. (’37) A-BI. 727. 
See also Argun Daa ^ 

Marchia TeUni I.L.R. 1937, 1 Cal. 
127, (’36) A.C. 434, 166 I.C. 886, 
Jubilee Bank Ltd. v. Santimoyee 
Debt (’50) A.C. 487. 
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he has to come in and ask for leave to prove, to any terms ■which the 
Court may tliink it just to impose (w). A somewhat, contrary view was 
taken in a recent Jladras case when the Court refused permission to the 
Official Receiver to sell the insolvent’s property, after an order of absolute 
discharge, on the ground that no creditor had proved his debt and that 
the property was sought to be sold seven years later at the instance of one 
of the creditors (x). It is submitted that this view is not correct. 


416. Bebts not provable and discharge.—Debts or liabilities 
which are not provable in insolvency are not affected by the discharge of 
the insolvent. Debts incurred by fraud, in so far as they are the subject 
of actions of tort, are not provable in insolvency, and are not therefore 
affected by an order of discharge. A suit founded on such a fraud may be 
brought even before discharge {y), and no leave of the Insolvency Court is 
necessary. But the property of the insolvent having vested in the Official 
Assignee or Receiver, execution cannot be issued until after discharge ( 2 ). 
The same principle applies to actions for unliquidated damages in tort, 
such damages not being a liability provable in insolvency. 

By reason of the provisions of sec. 47 of tbe Provincial Insolvency 
Act the debt of a secured creditor is not provable until he has realised 
his secimty or has abandoned it. Until one of tbe events has happened 
there is no debt provable in tbe insolvency proceedings during pendency 
of those proceedings and sec. 44 (2) of tho Act has therefore no applica¬ 
tion. If the secured creditor has not during the insolvency proceedings 
realised his security or surrendered or valued it sec. 44 (2) does not affect 
him because no portion of the debt due to him has become provable and 
the section only applies to debts which are provable in insolvency. 
This means that he is entitled to a personal decree under 0. 34, r. 6, 
Civil Procedure Code, if the security has not been realised before discharge 


(w) Se McMurdo (1902) 2 Ch. 684, 699; 
Sivatubramania v. Theethxappa 
(1924) 47 Mad. 120, 75 I. C. 672, 
(’24) A.- M. 163; Rt ilamcftanelm 
Oanuji Watkar (1927) 29 Bom. 
L. R. 1167. See also P.-t.' IJi., 
B, 72; Prov. I.A., s. 63 ; Hav€li 
Shah V. Mt. Htusaina Jan (1938) 
178 I. C. 272, (’38) A. R. 217 where 
a mortgagee was precluded from 
recovermg the balance due upon 
the sale of his security before 
d^hatge for not valuing the 
■security and proving balance per- 
, sonally due ; Molar v. Co-optrativt 
. Credit Society of Sambhalka (‘41) 
A.L. 314 which was a debt of a co¬ 
operative society gomg into liquida¬ 


tion against its insolvent member ; 
Abdul Chant v. Anjuman-i-lmdad 
(1942) 2021.C. 639, (’42) A, L. 237 ; 
(see Jagadamha Pande v. Ram 
Khdatcan (1942) All. L.J. 399, 203 
I.C. 81, (’42) A. A. 344); Khupchand 
Nalhmal v. Rajeshwar Shanker 
(1940) Nag. 5T2, (’40) A. N. 252, 

. where the balance due to a mort¬ 
gagee under the personal covenant 
was held discharged. 

(x) Deiikaehari v. O.R. (1943) Mad, 
213, 205 I.C. 56 (’43) AM. 26. 

(y) Ex parte Coker (1875) L.R. 10 Ch. 

'App. 652. 

{*) Cobham v. Dalton (1875) L. B. 10 
• Ch. App. 655. 


Paras. 
415, 416 



394 


LECrtTBE vn. 


Paras. 

416-419 


of the insolvent. If it has and there is a deficiency the balance of the 
debts constitutes a debt provable in insolvency and sec. 44 (2) will operate 
to cancel it and the creditor cannot afterwards obtain a personal decree 
in respect of such balance (o). 

417. Order of discharge and surety.—An order of discharge ob¬ 
tained by the principal debtor does not discharge the surety. If the surety 
pays the creditor, he cannot sue the debtor after he has obtained his 
discharge, but he is entitled to prove for the amount paid (6). 

418. Promise to pay a debt barred by discharge.—debt which 
is barred by a discharge cannot be revived by a subsequent promise to 
pay (c). But a promise by the insolvent for a fresh consideration to pay 
such a debt is binding on him, and an action will lie for the debt (d). 


419. Property acquired by insolvent after discharge.—Subject 
to any conditions which may be attached to an order of discharge under 
secs. 38 and 39 of the Presidency-towns Insolvency Act and sec. 41 
of the Provincial Insolvency Act, property acquired by the insolvent after 
hia discharge belongs solely to him (e). Where a man is in recdpt of 
income at the time of his insolvency, such income does not after his 
discharge continue to be vested in the Official Assignee; and apart from 
any order of the Court directing the insolvent to pay over a portion of his 
income notwithstanding his discharge the income does not vest in the 
Official Assignee in any way (/). 

A secured creditor whose debt is secured by a mortgage of existing 
property is not affected by an order of discharge (y). An assignment, 
however, of after-acquired chattels stands on a different footing. If 
the insolvent has before adjudication assigned chattels to be acquired 
by him in future as security for a debt, the creditor has no right to chattels 
acquired by the insolvent after his discharge, for the debt being gone, 
the collateral security falls with it (A). 


Eules made by some of the High Courts under the Presidency-towns 
Insolvency Act provide that where the insolvent is discharged subject to 
the condition that judgment shall be entered against him or subject to any 


(o) Chahkalinga Mudali v. Manitk- 
ha Mudali I;L.R 1942 Mad. 
448, (’42) A. M. 273, 201 I.C. 407, 
(b) Gar»j?adbor v. Kanhot (1928) 60 Ah, 
606. 109 I. C. 421, (’28) A.A. 306? 
Nalliva Goundan v. Marappa Goun- 
dan (1912) 2 M.L.J. 626. 204 I.C. 
248, (’42) A. M. 745. 

(e) Heather V. Webb (1876) 2 O.P.D.l; 
Kaihayan Chettiar v. ^ 

«pami (1932) 137 I. C. 320, (’32) 
A. M. 410. 


(d) ./aienvan v. Cooi (1878) 4 Ex. D. 26. 
{«) If the order of discharge is revoked 
the after-acquired property will 
vest in the Official Assignee. 

(/) i?e Gold (1891) 8 Morr. 46. 

(ff) Shridhar Narayan v. AIntaram 
Govind (1883) 7 Bona. 455. 

(A) Cole V. Kemot (1872) LJl. 7 Q. B. 
634; Thomson v. Cohen (1872) 
Jj. R. 7 Q. B. 627; CoUt/er v. 
Jsaacs (1881) 19 Ch. D. 342. 
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other condition as to liis future earnings or after-acquired property, it is 
his duty, until such judgment or condition is satisfied, from time to time 
to give to the Official Assignee such information as he may require with 
respect to his earnings and after-acquired property and income, and not 
less than once a year to file in the Court a statement showing the partio- 
ulars of any property or income he may have acquired subsequent to his 
discharge {%). 

420. Order of discharge conclusive evidence of Insolvency.— 
Under the Presidency-towns Insolvency Act an order of discharge is 
conclusive evidence of the insolvency and of the validity of the proceedings 
therein (j). Sec. 45 (3) however cannot be construed to mean that any 
property o^vned by the insolvent wWch is not mentioned in the insolvency 
proceedings must be regarded as failing outside their scope (fc). There 
is no such provision in the Provincial Insolvency Act; but the order 
would be conclusive evidence of the fact of discharge under see. 41 of the 
Indian Evidence Act, 1872, subject to the provisions of sec. 44 of that Act. 

421. Crlmloal liability.—An order of discharge does not exempt the 
insolvent from being proceeded against for any criminal offence, whether 
connected with insolvency (1) or not. 

422. Eflect of Indian and foreign orders of discharge.—It has 

been held in England that the discharge from any debt under a Bank¬ 
ruptcy Act of the Imperial Parliament is a complete bar, in any coun¬ 
try forming part of the British Dominions, to a debt contracted in any 
part of the world (m). It has also been held that a discharge from any 
debt under the bankruptcy law of the country where the debt has been 
contracted is a discharge from that debt in England (n), but not if such 
debts has neither been contracted nor is to be paid in that country (o). 
It has thus been held in Madras that the discharge from a debt under the 
bankruptcy law of Ceylon where the debt was contracted is a discharge 
from that debt in an Indian Court (j>). Where a discharge in a foreign 
bankruptcy is relied upon, it must be shown that an order of discharge 
in that country releases the debtor from all debts and liabilities provable 
tmder the bankruptcy (?)• • 


(«) See Bombay Buie 133, Calcutta 
Rule 140, Madras Buie 77. 

(i) P.-t. LA., B. 45 (3). 
ik) Hint Lai Mandal v. Shankar Lai 
Mandal I.L.R. 1938, 2 Cal. 250, 
(’39) A. C. 116, 42 C.W.N. 695, 
1801. C. 683. 

(l) P.-t. I.A., B. 105 ; Prov. I.A., b. 71. 

(m) EUia v. McHenry (1871) L. R. 6 
C. P. 228; Armani v. Castrigttt 
(1844) 13 M. & W. 443, 447, 163 


S. B. 185, 186. 

(n) Potter V. Brovm (1804) 5 East 124, 
102 E.R. 1016. 

(o) Oibbs V. Societe Induslrielle (1890) 
25 Q. B. 399 ; Hartley v. Hodgee 
(1861) 30 L.J. Q.B. 352. 

(p) Mftgvda v. MuTtammadhu (1911) 51 
I. G. 38. 

(g) SangoMamy v. Narayanaswami 
(1914) 34 Mad. 247, 7 I.C. 417. 


Paras. 
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The Indian Insolvency Act, 1848, was an Act of the Imperial Parlia¬ 
ment and a discharge from any debt under that Act was a discharge 
from such debt in any country forming part of the British Dominions (r). 
The Presidencj'-towns Insolvency Act, however, is an Act of the Indian 
legislature, and a discharge under that Act can have no such operation. 
In a Bombay case Madeod, C. J., said that an order of discharge granted 
by a Court exercising jurisdiction under the Presidency-towns Insolvency 
Act “would no doubt be recognised by all the Courts of the British 
Empire (s). This, however, can only be upon the principles of interna¬ 
tional law mentioned above. In that case the debtor was adjudged insol¬ 
vent in Bombay, and he obtained his discharge from the Bombay Court. 
After his discharge one of his creditors who had obtained a decree against 
the insolvent in the Court of the Sirohi State threatened to execute 


the decree by attaching the insolvent's property in that State. The insol¬ 
vent applied to the Bombay Court for an injunction restraining the decree- 
holder from executing the decree. The State had refused to recognise 
the Official Assignee. It was held that if the insolvent had property in 
that State there was no reason why the decree-holder should not be 
allowed to attach it, and the application was refused {t). In a somewhat 
similar case where a creditor had sued the insolvent firm in the Bikanir 
State where the insolvent firm had properties which were not trans¬ 
ferred to the trustees of the composition scheme approved by the Court 
Rankin, 0. J,, observed as follows: T think that the learned Judge, 
if asked to restrain a resident in a Foreign State from continuing a suit 
brought before the adjudication against insolvents who were at that 
time resident in the Foreign State, might very reasonably insist, before 
exercising a somewhat delicate jurisdiction to interfere with the nationals 
of another power, upon definite evidence of the law of the Foreign State. 
In such a case I do not think it unreasonable for him to refuse an injunc¬ 
tion when he finds not only that there is no evidence before him as to 
the foreign law, but also that the insolvents have never in fact executed 
any transfer in favour of the Official Assignee or of the trustees of the 
composition (u). 

423. Discharge of insolvent not a termination of insolvency proceed¬ 
ings.—It is obvious that the discharge of the insolvent does not 

(1921) 45 Bom. 650, 59 I-C. 444, 


(ri 


In order that an order of dischurg© 
under the 1. I. A., J848, could tew 
operation outside British India U 
was necessary that notice of the 
order should have been 

published in the I.ondon Gazette: 
see 1.1. A., 1848, s. 60. 

Xfokhtniram ICevalram v. Poonatn- 
ehand Pitamber (1021) 45 Bo?*-1 
650, 69 I. C. 444. ('f 1) A. B. 128. i 


(0 


(«) 


(’31) A. B. 128*upra; 
mull Surana (1932) 35 C.W.N. 606, 
136 I. C. 141. (’32) A. C. 124 
(injunction issued against one set 
of cr^itors who did not appear 
at the hearing.) , 

SumermuU Surena v. 

(1931) 33 C.W.N. 997, 137 I.C- 
299, (’32) A. C. 310. 
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put an end to the Court’s power to give directions as to the distribution 
of assets amongst the creditors. Notwithstanding the discharge the 
Official Assignee or Receiver is entitled to realise the assets which be¬ 
longed to the insolvent at the commencement of the insolvency and 
wliich the insolvent acquired prior to his discharge, for the purpose of 
distribution among the creditors on the schedule and who have proved 
their debt (u). If none of the creditors has proved, then whatever 
may have been the property of the insolvent, it would have to be given 
back to him at the termination of the administration, on the analogy 
of the principle enunciated in sec. 37 of the Provincial Insolvency Act (w). 
In a Sladras -case where the Insolvency was under the old Act III of 
1907 which made no provision for a compulsory application for discharge 
and consequently no application was made, the acquisitions made by 
the insolvent several years after the adjudication were not allowed 
to be challenged on the ground that all parties were under the belief 
and had represented that the insolvency had terminated {x). It may 
be noted that the granting of an absolute order of discharge has no 
immediate effect upon any proceedings under either sec. 53 or sec. 64 
whether in the Insolvency Court itself or in the Court of appeal. They 
could be continued in the absence of an ezpr<»s order of the Insolvency 
Court to the contrary (y). 


Hence after the order of discharge the insolvent’s property cannot 
become available to his creditors to be proceeded against in the ordinary 
civil Court ( 2 ). 


423A. Death of Insolvent does not necessarily terminate Insolvency 
proceedings.—As already observed insolvency proceedings do not neces¬ 
sarily terminate on the death of the insolvent, whether the proceedings 
are taken upon the application of the creditor or of the insolvent. The 
insolvent’s heirs may continue the proceedings if interested or if brought 
upon the record. But where the proceedings are nearing completion 
and the insolvent dies, it has been held by the Lahore High Court that 


(v) K. P. S. P. P. L. Firm v. C. A. P. O. 
Firm (1929) 7 Kang. 126, (’29) 
A. B. 168, 117 I. C. 582, Bam 
Chand v. Mohra Shah (1031) 135 
I C. 511, (31) A. L. 725; Kanahi 
Ram V. Hari Ram (1936) 17 Lab. 
775, 171 I. C. 610 (’37) A. L. 87; 
Kirpa Ram v. Savmi Ram (1939) 
18-1 I. C. 472, (’39) A. L. 300; 
Mahange Lai v. Firm Suraj Praaad 
(1938) All. L J. 1151, 179 I.C. 909 
(’39) A A. 114; Parau Vithebav. 
Balaji Vishuanathrao (1944) Nag. 
. 14, 215 I. C. 100, (’44) A. N. 28. 


Vijirangam v. Narayanappa {1046} 
A. M. 371. 

(it) Nagappa Chettiar v. Ramanalha 
■ (1043) 2 JiI.L.J. 677, (’44) A.M. 208. 
(x) Subbamma v. Surappa Co. (1938) 
2 M. L. J. 1045, 183 I. C. 287, 
(’39) AM. 273. 

fcf) Karunahara Menon v. Official 
Reccner (1943) 2 M.L.J. 134, 
210 IC. 93, (’43) A. M. 644. 

(s) Biaham Chand v. KiaanUtl (1939) 
Nag. 478, 182 I.C. 214, (’39) 

A. N. 103. 


Paras. 
423, 423A 
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there is an automatic discharge of the insolvent, and that where the pro¬ 
perty has been distributed prior to liis death, the proceedings might be 
regarded as terminated (o). 

424. Duties ol Insolvent after discha^e under Presidency-towns 
Insolvency Act (s. 43),—Under the Presidency-towns Insolvency Act, 
a discharged insolvent must, notwithstanding his discharge, give such 
assistance as the Official Assignee may require in the realization and 
distribution of such of his property as is vested in the Official Assignee 
and, if he fails to do so, he will be guilty of a Contempt of Court; and the 
Court may also, if it thinks fit, revoke his discharge, but without pre¬ 
judice to the validity of any sale, disposition or payment duly made or 
thing duly done subsequent to the discharge, but before its revocation. 


If the order of discharge is revoked the result Would be the same as 
if there had been no discharge and the debtor had continued insolvent 
throughout; but sales and other dispositions of property made by the 
insolvent subsequent to the discharge would remain valid. There is no 
corresponding section in the Provincial Insolvency Act. 

425. Revocation of order of discharge under Presidency-towns 
Insolvency Act,—There are, it seems, three cases in which an order of 
discharge may be revoked under the Presidency-towns Insolvency 
Act, namely,— 

(1) where the insolvent fails to assist the Official Assignee in the 
realization and distribution of his property under sec. 43 of 
the Presidency-towns Insolvency Act; 

(2) where the insolvent fails to file statements showing particulars 
of his after-acquired property in cases in which he is bound 
to do so under the Rules [b). See para. 419, “Property 
acquired by insolvent after discharge” ; 

(3) where an order of discharge is made conditional upon the 
insolvent consenting to a judgment being entered up against 
him in favour of the Official Assignee, and he fails to give 
bis consent within the time prescribed by the Rules (c). See 
para. 401 under head “Cl. (d).” 

426. Insolvency Rules as lo discharge.—As to Rules under the 
Presidency-towns Insolvency Act, see Calcutta Rules 132-142C, JIadras 
Rules 70-78 and Bombay Rules 125-142. As to Rules under the Pro¬ 
vincial Insolvency Act, see Calcutta Rule 9, Madras Rules XX and 
XXI, Bombay Rules XXIII and XXIV, and Allahabad Rule 9. 


Asa A'and v. BUhan Stngh (1933) i 
147 I C. 695. (’33) A. I.- 997. 

Seo Calcutta Rule 141, Madras I 


Role 78. Bcmbay RuJa 134. 
(c) Seo Calcutta 
' ‘ Rule 75, Bombay Rulo 129. 
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PART nr. 

PROOF OP DEBTS. 

1. Debts provable and not provable. 

/. A., s. 40 : Proo. I. A., 8. 34.] 

427. Effect of Insolvency on rights of creditors.—^\Vhen a person Paras, 
is adjudged insolvent, his property is transferred to the Official Assignee 427iJ42S 
or Receiver, and the remedies which his creditors had against his property 
before he was adj'udged insolvent are taken away. In substitution 
for those remedies the creditors acquire a right to share equally and 
proportionatoly in the distribution of the insolvent’s assets (o). A 
creator who wishes to share in the distribution must prove for his debt 
in the mode prescribed by the Acts. Besides debts in the usual sense 
of the word there are “liabilities” in respect of which a creditor may 
prove. The debts and liabilities, however, must be such as are prov- 
able in insolvency. Debts and liabilities in r^pect of which creators 
ore entitled to share in the distribution of the assets are called “debts 
provable in insolvency,” and the method by which the debts and lia¬ 
bilities are established is called "proof of debts.” A creditor who fails 
to prove for a debt or liability which is provable in insolvency cannot, 
after the discharge of the insolvent, sue him for it. The debt is barred 
by the discharge. Debts and liabilities not provable in insolvency are 
unaffected by an order of discharge. 

428. Earlier bankruptcy laws.—Prior to the Bankruptcy Act* 

1849, the only debts that were provable in bankruptcy were debts which 
were certain or absolute. Contingent debts were not provable unless 
the debt had become absolute by the happening of the contingency be¬ 
fore the act of bankruptcy on whidi the commission issued. Contingent 
debts were made provable for the first time by the Bankruptcy Act, 

1849, but to a very limited extent. The class of provable debts was 
from time to time enlarged, and has since the Bankruptcy Act, 1869, 
embraced almost, if not quite, all contractual liabilities imaginable (6). 

Referring to the Act of 1869, Sir TV. M. James, L. J.. said (c): "A great 

(а) Re Thomas (188S) 21 Q. B. D. 380, (c) Ex parte Llynvi Coal and Iron 

383. Company (1871) L.R. 7 Ch. App. 

(б) Re Browne and Wtngrove (1831) S 28, 3l. 

Q. 3. 674, 678. 
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number of cases occurred, before the passing of the late Act [i. e., the 
Bankruptcy Act, 1869], in which the bankrupt was left liable to several 
claims of various kinds, and the persons who had those claims were 
entirely excluded from any participation in the general division of the 
assets. Then came the Act of Parliament, which dealing in express 
terms with almost every one of the* cases which had ever pre¬ 
viously occurred, and excluding nothing hut demands for damages for 
personal torts, provided that there should be nothing whatever for which 
a right to proof should not be giyen. Every possible demand, every 
possible claim, every possible h'ability, except for personal torts, is to 
be the subject of proof in bankruptcy, and to be ascertained either by 
the court itself, or with the aid of a jury. The broad purview of this 
Act is, that the bankrupt is to be a freed man—^freed not only from debts, 
but from contracts, liabilities, engagements and contingencies of every 
kmd. On the other hand all the persons from whose claims, and from 
liability to whom he is so freed are to come in with the other creditors 
and share in the distribution of the assets.” 

It may here be observed that questions as to proof of debts in an 
insolvency under the Indian Insolvency Act, 1848, pending when the 
Presidency-towns Insolvency Act came into force ate to be decided by 
the English Bankruptcy law as it maybe from time to time (ce.) 

. 429, Debts and liabilities not provable In insolvency.—There are 
three classes of debts or liabilities which are not.provable in insolvency, 
namely:— 

(1) Demands in the nature of unliquidated damages arising other¬ 
wise than by reason of a contract or breach of trust. 

(2) Debts or liabilities contracted by the debtor with any per¬ 
son, after that person lias had notice of the presentation 
of any insolvency petition by or against the debtor. This 
clause does not occur in the Provincial Insolvency Act. 
The effect is that a debt or liability falling witliin this clause 
is provable under that Act. 

(3) Contingent debts and liabilities, the value of which cannot, in 
the opinion of the Court, bo fairly estimated. 

430. (1) Unliquidated damages not arising out of contract or 
breach of trust: Damages for fort.—Claims for unliquidated damages 
cannot bo proved for unless they arise out of a con tract or breach of 
(cc) Kanto ilohon t*. Gaitlaun {1030} 61 Cal. L. J. 233. 
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trust. Therefore, Unliquidated damages for tort cannot be proved 
for, e.g., for libel or trespass or misrepresentations by a director in a 
prospectus (d), unless they have been ascertained before the date of the 
order of adjudication by judgment, award, or compromise (e). Where in 
a case of unliquidated damages in tort it is possible to waive the tort and 
to treat the matter as a breach of contract the creditor may waive the 
tort and prove on the Contract (/). 


431. (2) Debts contracted after notice of presentation of petition.— 
Debts incurred after adjudication are never provable in insolvency (g). 
As regards debts contracted before adjudication, the creditor can prove 
for them if he had no notice of the presentation of an insolvency petition 
by or against the debtor, but not if he had such notice. Even where 
the creditor has notice, the debt itself is not non-provable. It is a 
provable debt within the meaning of sec. 4C (3), but the creditor having 
notice of the presentation of the petition, he is under a personal disability 
to prove. The result is as regards a creditor who has notice of a petition 
that he cannot prove for the debt, nor can he recover tt by action either 
before or after the discharge of the debtor. Before discharge the action 
cannot be commenced without the leave of the Court, and no leave 
would he granted in such a case (A). After discharge the suit would 
be barred by sec. 46 of the Presidency»towns Insolvency Act. This 
clause, as stated above, is not contained in the Provincial Insolvency Act. 
A creditor therefore who advances money to the debtor before an order 
of adjudication has been made is entitled to prove under that Act, even 
if the advance was made after notice of the presentation of the petition (i). 
It is difficult to imderstand why this distinction has been made. “The 
Full Bench of the Lahore High Court has however held that the effect 
of the Provincial Insolvency Act is that the insolvent as from the date 
of the petition is civilly dead and cannot, after the petition, enter into 
any transaction in respect of his property Which will bind the Official 
Receiver or his creditors. Consequently any person dealing with the 
insolvent after that date does so at his peril. The clear enactment that 
an order of adjudication shall relate back to and take effect from the 
date of the presentation of the petition must affect the order of adjudi- 


(d) lie Giles (1889) 61 L.T. 82. 

(«) Re Newman (1876) 3 Ch. I>. 494; 
Ex parte Harding (1854) 23 L.J. 
Bank. 22; Ex parte Mumford 
(1803) 15 Ves. 289, 33 E. R. 763, 
See C.P.C., 1908, 0. 20, r. 3. 

(/) Parker v Norton (1796) 6 T.R. 
695, 699, 101 E. R. 777, 779 ; Ex 
parte Baum (1874) L.R. 9 Ch. App. 
673. See aUo Re Hopkins (1902) 


86 L T. 676. 

(ff) Kesheoram v. Oovindram (1923) 68 
I.C. 340, ('23) A. N. 142; Kallu 
V. Agha Salim (1925) 89 I.C. 923, 
(’25) A.O. 668. 

(A) Seo Buckwetl v. Norman (1898) 1 
Q.B. 632. 

(») Jamshedji v. Pestonji (1932) 34 
Bom. L. R. 930, (’32) A. B. 611, 
1411.C. 466. 
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cation for all purposes unless otherwise expressly enacted. Accordingly 
it was held that see. 28 (7) governs sec. 34 of the Provincial Insolvency 
Act ij). 


432. (3) Contingent debts incapable of being fairly estimated.— 
With regard to contingent debts and liabilities which are provable in 
insolvency, it is tho duty of Iho Official Assignee under the Presidency* 
towns Insolvency Act, and of the Court under the Provincial Insolvency 
Act, to make an estiraato of their value. If the value of any such debt 
or liability is incapable of being fairly estimated, that debt or liability 
will be deemed to be one not provable in insolvency. The case of Hardy 
V, Foihtrgill (k) decides that contingent future liability, however diffi¬ 
cult it may be to assess, is something which must be taken to be capable 
of estimation, except where the Court may declare it to be incapable of 
being fairly estimated. 


The rule as to proof of contingent liabilities has been stated to be 
as follows: "There is no doubt that a contingent claim for unliquidated 
damages is a provable debt and its amount has to be estimated as at 
the date of the receiving order. That, however, does not mean that the 
effect of the receiving order is to accelerate the happening of the con¬ 
tingency, so as to fix the amount of the defendant's claim on the basis 
of the contingency having happened on the day of the receiving order, 
which is, in effect, what the plaintiff’s contention amounts to, when ask¬ 
ing the Court to measure the defendant’s claim for damages by the price 
of the shares on the day of the receiving order. The claim must be 
stated as on the day of the receiving order: if, when the proof is lodged, 
the contingency has not happened, the amount of the claim must bo 
estimated as accurately as possible; if the contingency happens before 
the proof is lodged, that fact is pro tanto evidence of the true value of 
the claim as at the date of the receiving order, and there will, as a rule, 
be no difficulty in arriving at the amount of the claim ; if the contingency 
happens after the proof is lodged and it appears that the amount at which 
the damages have been estimated is below the true value, the creditor 
will be allowed to amend his proof or lodge a fresh proof at any time 
durint' the continuance of the bankruptcy, but not so as to disturb 
prior dividends” (0- 

Alimony — -Alimony ordered by a Court to be paid periodically by a 
husband to his wife is not the subject of proof. The reasons are that the 


Keital Krishan v. 8p. OjJicial\{k) (1888) 13 App. (^. 351. 
Receiver (1039) 184 I.C. 330 . (; 39 ) (0 cC Co 's 356 

A. L. 384 (F.B ) ; I.LJt. 1940 | Johnson (1924) 1 Cb. 34., 356. 
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sum payable is not a lump sura, but a payment to be made monthly 
or weekly; that the sum is payable out of pcisonal earnings, and that 
wliich would go to the %\*ife ^Vould take nothing from his creditors ; and 
that the payments cannot be valued, because they could bo varied from 
time to time by the Divorce Court according to the means of the hus* 
band, and might at any time be put an end to by resumption of cohabita¬ 
tion (m). For the same reasons arrears of alimony whether accrued 
before (re) or after (o) the order of adjudication are not provable in 
insolvency. 

Dower .—^Under Slahomcdan Law, a deferred dower debt is payable 
only on the termination of the marriage by the death of the husband, 
or divorce. On the insolvency of the husband, such a debt is incapable 
of being fairly estimated and is therefore incapable of proof (p). 

433. Debts not provable by the general policy of the law.—^Besides 
the three classes of debts mentioned above, there are certain debts 
which are not provable by the general policy of the law. The test is 
whether the debt could have been recovered in an action against the 
insolvent had he continued solvent. If tho debt cannot be enforced by 
action, it is not provable (g). 

(1) Illegal or immoral consideration. —debt which is founded on 
an illegal or immoral consideration cannot bo proved (r). 

(2) Oaming debts. —debt arising out of a contract by way of 
Wager or gambling is not provable (a), not even if judgment has been 
obtained in respect of it (t). 


(3) Contracts against the polictf of the bankruptcy laws. —^An agree¬ 
ment to pay money to a creditor to induce him not to oppose his discharge 
is against the policy of the bankruptcy lawB («), and no proof can be made 
on such an agreement. The same applies to an agreement whereby 
what is one debt before the debtor’s insolvency becomes another and a 
larger debt in the event of his insolvency (v). 


(m) Linton v. Linton (1885) 15 Q.B.D. i 

in) Kerr v. Kerr (1807) 2 Q.B. 439. ' 

(0) Re Hawkina (1894) 1 Q. B. 25. 

(p) Sughra Bib* v- Oaya Prasad (1930) 
62 All. 560, 123 I. C. 754, (’30) 
A. A. 680. 

(?) 8o6 Ex parte Bulmer (1807) 13 Vea. 
313, 33 E.R. 311. 

(f) See Indian Contract Act, 1872, e. 23. 
(«) See Indian Contract Act, 1872, e. 30; 


Re aieve (1890) 1 Q B. 794; 
Universal Stock Exchange v. Stra- 
chan (1896) A. C. 166. 

(0 Re (1889) C Morr. 245. 

(«) Keariey r. Thomson (1890) 24 Q.B. 
D. 742 ; Naoroji N. Thoonthi v. 
Kazi Siddick Mtrza (1896) 20 Bom. 
636. 

(f>) Ex parte Pottinger (1878) 8 Ch. D. 
621. C25. 
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cation for all purposes unless otherwise expressly enacted. Accordingly 
it was held that sec. 28 (7) governs sec. 34 of the Provincial Insolvency 
Act O'). 


432. (3) Contingent debts Incapable of being fairly estimated.— 
With regard to contingent debts and labilities which are provable in 
insolvency, it is the duty' of the Official Assignee under flio Presidency* 
to^ns Insolvency Act, and of the Court under the Provincial Insolvency 
Act, to make an estimate of their value. If the value of any such debt 
or liability is incapable of being fairly estimated, that debt or liability 
will be deemed to be one not provable in insoivency. The case of Hardy 
V. Fothergill (fc) decides that contingent future liability, however diffi* 
cult it may be to assess, is something which must be taken to he capable 
of estimation, except where the Court may declare it to be incapable of 
being fairly estimated. 


The rule as to proof of contingent Habilities has been stated to be 
aa follows: "There is no doubt that a contingent claim for unliquidated 
damages is a provable debt and its amount has to be estimated as at 
the date of the receiving order. That, however, does not mean that the 
effect of the receiving order is to accelerate the happening of the eon* 
tingency, so as to fix the amount of the defendant’s claim on the basis 
of the contingency having happened on the day of the receiving order, 
which is, in effect, what the plaintiff’s contention amounts to, when ask¬ 
ing the Court to measure the defendant’s claim for damages by the pnee 
of the shares on the day of the receiving order. The claim must be 
stated as on the day of the receiving order ; if, when the proof is lodged, 
the contingency has not happened, the amount of the claim must be 
estimated as accurately as possible j if the contingency happens before 
the proof is lodged, that fact is pro ianlo evidence of the true value of 
the claim as at the date of the receiving order, and there will, as a rule, 
be no difficulty in arriving at the amount of the claim ; if the contingency 
happens after the proof is lodged and it appears that the amount at which 
the damages have been estimated is below the true value, the creditor 
will be allowed to amend his proof or lodge a fresh proof at any time 
during the continuance of the bankruptcy, but not so as to distur 
prior dividends” (1). 


Alimony .—^Alimony ordered by a Court to be paid periodically by a 
husband to his wife is not the subject of proof. The reasons are that 


(j) Kewal Knshan v. Sp. Official 
Bectiver (1939) 184 I.C. 330, ('39) 
A. L. 384 (F.B.); IX.R. 1940 ' 
Lah. 50. 


(t) 


1888) 13 App. 331- _ 

mu <C- Co.'8 

ohn^on (1934) 1 Ch. S4_, 356. 
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Bum payable is not a lump Bum, but a payment to bo made monthly 
or weekly; that the sum is payable out of personal earnings, and that 
which would go to the wife Would take nothing from his creditors ; and 
that the pajunents cannot be valued, because they could bo varied from 
time to time by the Divorce Court according to the means of the hus¬ 
band, and might at any time bo put an end to by resumption of cohabita¬ 
tion (m). For the same reasons arrears of alimony whether accrued 
before (n) or after (o) the order of adjudication are not provable in 
insolvency. 

Doicer .—Under Mahomedan Law, a deferred dower debt is payable 
only on the termination of the marriage by the death of the husband, 
or divorce. On the insolvency of the Imsband, such a debt is incapable 
of being fairly estimated and is therefore incapable of proof (p). 

433. Debts not provable by the general policy of the law.—Besides 
the three classes of debts mentioned above, there ero certain debts 
which are not provable by the genera! policy of tho law. The test is 
whether the debt could have been recovered in an action against the 
insolvent had he continued solvent. If tho debt cannot be enforced by 
action, it is not provable (^). 

(1) Illegal or immoral consideration .—debt which is founded on 
an illegal or immoral consideration cannot be proved (r). 

(2) Oaming debts .—debt arising out of a contract by way of 
Wager or gambling is not provable (a), not even if judgment has been 
obtained in respect of it (f). 

(3) Contracts against the poltctf of the bankruptcy laws .—An agree¬ 
ment to pay money to a creditor to induce him not to oppose his discharge 
is against the policy of the bankruptcy laws (u), and no proof can be made 
on such an agreement. The same applies to an agreement whereby 
what is one debt before the debtor’s insolvency becomes another and a 
larger debt in the event of his insolvency (o). 


(ni) Innton v. Linton (1885) 16 Q B.D, i 
239. 

(n) Kerr v. Kerr (1897) 2 Q.B. 439. 

(o) lie Bawkins (1894) 1 Q. B. 25. i 

(p) Sugkra BiH v. Oaya Prasad (1930)' 
52 All. 660, 123 I. C. 754, (’30) 
A. A. 680. 

(j) Sea Ex parte Bulmer (1807) 13 Ves. 
313. 33 E.R 311. 

(r) See Indian Contract Act, 1872, s. 23. 
(a) Boo Indian Contract Act, 1872, a. 30; 


Re Oieve (1899) 1 Q. B. 794; 
Unirreraal Slock Exchange v. Stra- 
ehan (1896) A. C. 166. 

(0 Re Lopes (1889) 6 Morr, 245. 

(u) Kearteg v. Thomson (1890) 24 Q.B. 
D. 742; Naoroji N. Thoonthi v. 
Kasi Siddick Mtrza (1896) 20 Bom. 
636. 

(») Ex parte Pottmger (1878) 8 Ch. D. 
G21, 625. 
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(4) Secret agreement to give preference to a creditor. —A creditor who 
executes a composition deed, upon fche face of which he is to be paid pari 
pasaw with the other creditors, and at the same time secretly stipulates 
for a preference, is not entitled, upon discovery of the fraud, to prove even 
for his original debt which by the terms of the composition deed he has 
released. In such a case the release is absolute, but the condition being 
tainted with illegality, is void (to). The case of fraudulent preference 
within the meaning of sec. 56 of the Presidency-towns Insolvency Act 
and of sec. 53 of the Provincial Insolvency Act stands on a different 
footing. See para. 439 (6) below. 


(5) Agreement in fraud of other creditors. —A liability arising out of 
an agreement which is in fraud of the other creditors is not provable. Thus 
in Re Myers (a;), the owner of a business, who had procured A to become 
surety for the pajnnent of a debt, and for that purpose to join him in 
maJdng certain promissory notes, upon the eve of his bankruptcy, entered 
into an agreement with A for the sale to him of his business and stock- 
in-trade. By the terms of the agreement A, by way of part payment 
of the purchase money, took over the sole liability upon the notes. Sub* 
sequently the vendor was adjudicated bankrupt, and the trustee in 
bankruptcy obtained a judgment declaring that the agreement and 
sale were a sham and void. A, who in the meantime had paid the notesi 
put forward a proof against the debtor’s estate for the money so paid 
as in respect of a consideration which had failed. It was held that al¬ 
though the debtor’s estate had had the benefit of the payment, A could 
not prove for it, as it had been paid in the course of carrying out a tran¬ 
saction devised in fraud of the general body of creditors, and that so 
much of the fraudulent agreement as was disadvantageous to A and 
precluded him from having recourse to the debtor as the principal maker 
of the notes was binding on him, though the part which was advant¬ 
ageous to him did not bind the other creditors. 


(6) Debts barred by limitation. —^A debt which is barred at the com¬ 
mencement of the insolvency is not provable, but if the debt was not 
barred at the commencement of the insolvency lapse of time will not 
deprive the creditor of his right of proof (y). Where tho period of limi- 


(w) Ex parte Olntr (I850J * G- 
and Sm. 3S4. 64 E. K. 866 ; Ex 
parte PhilUpe (1888) 36 W. R. 567. 
(a:) (1903) 1 K.B. 941. 

M rr parte iJoM (1827) 2 GI. «md J. 
330; Sieafubmmania v. 2heethu 
apjya (1924) 47 Mod. 120. 75 I.C. 
572, (’24) A. M. 163; JJanimwA» 


A'oer V. Bhabhadeb (1921) 34 Ca). 
Jj. J. 167, 66 I. C. 758, (’21) A. C. 
466; Jhan Bahadur Stngh v. 

0 / the District Court oj 
Toungoo (1D27) 5 Rang. 331. 104 
I. C. 816, (’27) A- R. 203; Syed 
liaz Ilutain v. Lachman Dae 
(1024) 75 I.C. 790. (’21) A. O. 
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tation expires on a hoUtlay and tho doljtor is adjudged insolvent on tho 
next reopening day of tho Court, tho fact of the adjudication is sufficient 
to make it unnecessary for tho creditor to file a suit and tho debt can 
bo proved in tho insolvency (s). It has been held by tho Sladras High 
Court that a debt recoverable at the date of tho presentation of tho peti¬ 
tion of insolvency, which is barred on tho date of tho order of adjudica¬ 
tion, is a provable debt on tho ground that, by the operation of tho pro¬ 
vision in sec. 28 (7) of tho Provincial Insolvency Act as owing to tho 
principle of “relation back”, the critical date is the date of the filing 
of the petition (a). 


434. Inquiry Into consideration lor debt—Just as the Court has 
power before making an order of adjudication to inquire into the con¬ 
sideration of the petitioning creditor’s debt, so it has power to inquire 
into the consideration for debts for the purposes of proof (see para. 161 
above). For this purpose the Insolvency Court may go behind a judg¬ 
ment, and will inquire into the consideration for the debt even if the 
debt was admitted by tho insolvent in his statement of affairs or sche¬ 
dule (6), and even where he has consented to tho judgment (c). Simi- 
larly the Court may go behind a judgment obtained on a compromise, 
and refuse to admit a proof founded upon it, if the original claim was 
not bona fide, but was made for purposes of extortion (d). The Court 
has a right and duty to go behind any accounts stated or covenant or 
judgment and in the interest of other creditors get to the real character 
of the transaction and ascertain whether-the debt on which proof is 
founded is a real debt (c). Where tho circumstances are suspicious, the 
Court may require the claimant to prove the consideration for the judg¬ 
ment, and if he is unable to prove it, the proof wiU be rejected {/). Where 
a judgment was obtained against the debtor by default for money lost 
in betting, it was held that the judgment being for a gambling debt, 
the proof should be rejected {g ); but where, after an action to recover 


351 ; Damodar Dob v. Samidul 
Rahman (1926) 98 I. C. 74, (’26) 
A.O. 621 ; Ntzam v. Bobu Ram 
(1933) 143 I.C. 176, (’33) A. L. 688, 
I.L.K. 14 Lah. 730 ; Byramji 
Bomanji Talati v. Official Ass%gnez 
of Bombay, I.L.R. 60 Bom. 444, 
(’36) A. B. 130, 38 Bom. L.R. 71, 
161 I.C. 736. 

(z) Fatma Bi v. Nagoorkkan (1932) 55 
Mad. 630, 136 I.C. 822 (’32) A.M. 
287. 

(a) SubroTnania v. Aleenakahisanda- 
ram (1937) Mad. 679, 172 I.C. 264, 
(’37) A. M. 677 also Ntzam v. 


'Babu Ram, Bupra 

(M Ex parte Revell (1884) 13 Q. B. D. 
720. 

(c) Ex parte Lennox (1886) 16 Q.B.D. 
316. 

(d) Ex parte Banner (1881) 17 Ch-D. 
480. 

(e) Re Vaun Laun (1007) 1 K.B. 155, 
162, 1G3, affmd. in (1907) 2 K.B. 
23, 30: Kanto Mohan v. QaUtaun 
1930, 61 Cal. L. J. 283, 294. 

(f) Ex parte Anderson (1885) 14 QB.D. 
606. 

{g) Re Beerhurat (1891) 8 Morr. 97. 
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a gaming debt had been dismissed, the creditor irrote to the committee 
of the debtor’s club complaiiung of his conduct in not pacing his debts 
of honour, and the debtor, in consideration of the letter of complaint being 
■withdraiVn, gave the creditor bills in satisfaction of the debt, it Tras held 
that the bills were given for a good consideration, and that the creditor 
could prove for the amount due thereon (4). Though a Hindu father 
has admitted a debt, his sons who were joint with him are entitled after 
the father’s death to challenge the bonajides of the debt (i). The Court, 
however, will not inquire into the form of the judgment; the power of 
the Court to go behind a judgment is a power to inquire into the con* 
sideration and not into the form of the judgment, and the judgment is 
conclusive unless the consideration can be questioned {j). Although 
in a sense no judgment or decree is binding on the Insolvencj Court, 
it will not and should not ordinarily go behind the decree unless it has 
reason to believe that the decree was brought about by fraud or coUu* 
sion or is unjust (Jc). See para. 446 (6). 


435. Debts and , liabilities provable In insolvency.—With the 
exceptions mentioned in the section and the exception of debts which 
are not provable by the general policy of the law, all debts and liabilities, 
present or future, certain or contingent, to which the debtor is subject 
at the date of the order of adjudication, or to which he may become sub¬ 
ject before his discharge by reason of any obligation incurred before the 
date of the order of adjudication, are provable in insolvency. The word 
''debt” is used in its ordinary sense, but tbe word “iiabihty” has a special 
significance. The term “h’abUity” includes any compensation for work 
or labour done, any obligation or possibility of an obligation to pay 
money or money’s worth on the breach of any express or implied agree¬ 
ment or undertaking, whether tlie breach does or does not occur, and 
whether or not the amount payable is liquidated or unliquidated, pre¬ 
sent or future, certain or dependent on a contingency, and, os to mode 
of valuation, capable of being ascertained by fixed rules or as matter 
of opinion (/). In order that a debt should be provable, it must appear 
that the insolvent was subject to such debt or liabiUty at any time before 


(A) Re Brovme (1D04) 2 K.B. 133. Soo 
abo Re Campbell (1911) 2 K.n, 
a cflso ixndor the Honey- 
lenders Act, IDOO. 

(i) Sreepat Singh v. Ram Sarup (*28) 
A.C. 9S2. 92 I.C. 403. 

(j) Re Beauchamp (1901) H Mans. 5, 
(1904) 1 K.B. 5T2. 

(t\ Choctalingam v. raJattiappa {193S) 
2 Al.L-I. OSS. (’38) A. M. 9»T; 
Allahabad Bank v. Sp. Official 


Receiver (1940) Lah. 345, (’41) 
A.L. 0, 192 I.C. 414; Altmahomed 
V. Deccan JUalch Co, ( 32) 

A. C. 253, 34 Bom. U- B- 411, 


138 I.C. 442. 

Thw 19 a part of the Explanation to 
BOO. 40 of P.-t. I. A. No 
planaiion in append^nl to 
correoponding ffoc. 3t of Prav, 1 A., 
hot It trill apply equally to caneB 
under tfjat Act. 
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Iiis discharge by reason of any obligation incurred before the date of the 
adjudication. Tlio debt or the liability would not bo provable if the 
debtor becomes subject to it after lus discharge, or if ho becomes subject 
to it by reason of any obb'gation incurred after the date of the order of 
adjudication (m). Accordingly claims for marriage expenses, arrears 
on account of maintenance, a lump sum for residence clothing and future 
maintenance are claims for debt provable in insolvency (n). It has 
been held by the Oudh Chief Court that whore a customer deposits 
money with a firm from time to time for making pureliascs, and a cer¬ 
tain .amount is found due to him from the firm before adjudication 
that amount is a debt provable in insolvency (o). In a JIadras case the 
word ‘subject’ in sec. 46 (3) of the Presidcncy-to^vns Insolvency Act was 
interpreted to mean ‘liable’ that is liable personally or in respect of 
property. In effect there where the debtor is liable to pay a debt or 
satisfy a liability from and out of the property in his hands, it would be 
a provable debt in insolvency. Consequently it was held that a Hindu 
father’s debt, is provable in the insolvency of the son under sec. 46. 
It would follow according to that view that although a personal liability 
is a nectary foundation for an order of adjudication, it is not a neces¬ 
sary condition for a debt provable in insolvency (p). 

436. Damages arising out of contract.—Damages arising out of 
contract are provable in insolvency, t.g., damages for fraudulent misre¬ 
presentation on a sale of goods {q). The whole policy of the Insolvency 
Acts is completely to discharge the debtor from contractual obligations 
to pay sums of money, and the only right of any person under a contract 
with a person who is subsequently adjudged insolvent, whatever the 
pecuniary claim is, is to come in and prove (r). There are however 
certain liabilities arising out of contract which have an object other than 
the payment of money or which can be met by. an injunction or a decree 
for specific performance. It is not clear whether these liabilities are 
provable in insolvency. In Hardy v. Folkcrgili (a) the Earl of Selbome 


(m) Oustasp v. Bhagvandaa (1931) £5 I 
Bom. 649, 134 I.C. 1161, (’31)! 
A. B. 654; Official TruaCec 
Bengal v. Kiahen Oopal (1929) 
67 Cal. 1210, 34 C.W.N. 761, 61 
C.L-r. 392, (’30) A.C. 469, 134 
I.C. 91. 

(n) EanganayaLi v. Jtajagopalaawamt 
(1940) 2 M.BJ. 239, 191 I.C. 670 
(’40) A. M. 951 ; Oanga Sahai v. 
Shiam Sunder Lai (1930) 127 IC. 
244, (’30) A.O. 266, where a trans¬ 
feree of property Bubjoct to charge, 
on paying off the charge holder 
was allowed to prove for such 


payment in insolvency. 

(o) Firm Oanga Din v. Jagmokan Singh 
(1936) 160 I.C. 229, (’36) A.O. 236. 

(p) Chokknlingam v. 0,A, (1940) 2 
M-LJ, 621, (’40) A.M. 837. 

(?) Jack V, Kipping (1882) 9 Q.B.D. 
113. 

(r) Victor v. Victor (1912) 1 K.B. 247, 
251; Official Receiver v. Triisteea 
of Port Trust (1936) 166 I.C. 427, 
(’36) AM. 789, which allovred a 
debt upon a contract of indemnity 
to be proved in insolvency. 

(«) (1888) 13 App. Cas. 351, 360. 


Paras. 
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said : “There may be contracts, such, for example, as a promise to 
marry (not broken), or a covenant not to molest, or not to carry on a 
particular trade uitlxin certain limits, etc., which on a fair interpretation 
of these words ought to bo excluded os having a different object from the 
pajTnenfc of money in any contingency; although if they were broken 
a jury might award damages for their breach. I must guard 
against being supposed to lay down any rule applicable to cases of that 
kind, or to any others in which an injunction or specific performance 
Would be the most proper remedy.” 

437. Damages arising out of breach of trust.—The liability of a 
trustee in respect of a breach of trust was always provable in bankruptcy, 
though it was not specifically mentioned as a debt provable in bankruptcy 
either in the Bankruptcy Act, 1860, or in the earlier statutes. The lia¬ 
bility of a promoter of a company in respect of secret profit is incurred by 
breach of trust, and is provable in insolvency {t). 

438. Contingent liabilities provable in Insolvency.—The follow¬ 
ing are some of the instances of contingent liabilities which ore provable 
in insolvency:— 

(1) Sent and covenants under a lease .—The liability of the assignee 
of a lease under a covenant to indemnify the lessee in respect of future 
breaches of the lessee’s covenants is a provable debt. In Hardy v. 
Fothergill (u), a lease for a term of fifty years contained covenants on 
the part of the lessee to repair and-yield up the demised premises in 
repair at the end of the term. The lessee assigned the lease for the re¬ 
sidue of the term and the assignee covenanted to perform all the cove¬ 
nants in the lease and to indemnify the assignor in respect of any breach 
of the covenants. Eight years before the term expired the assignee 
filed a petition for h'quidation by arrangement .under the Bankruptcy 
Act, 1869, and obtained an order of discharge. The lessee was not 
scheduled in the debtor’s statement of affairs, and no notices were sent 
to him, and he tendered no proof in the liquidation in respect of the 
assignee’s possible liability at the end of the term upon his covenant to 
indemnify. After the term expired the lessor recovered damages against 
the lessee upon the covenants for repair. The lessee thereupon claimed 
an indemnity from the assignee in respect of his covenant to indemnify. 

It was held that the claim of the lessee was barred by the discharge of 
the assignee. The ground for the decision was that the contingent lia¬ 
bility on the covenant to indemnify was a debt provable in the h’quida- 

(0 i;ntma Stiver Mining ComjMfi!/ V. I (u) <1888) 13 App. Cas. 351. 

Orant (1881) 17 Ch. D. 122. 1 
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tion unless an order of the Court declared it to be a liability incapable Para, 
of being fairly estimated. In that case Lord Selborne, after referring 
to the provisions of sec. 31 of the Bankruptcy Act, 1869, and the defini¬ 
tion of the term “liability” and the clause providing for estimating the 
value of contingent liabilities said: “According to what appears to be 
the sound interpretation of the whole clause, the legislature intended that 
question [of estimating the value], in all disputed cases, to be determined - 
in the course of the proceedings in bankruptcy, and not left open for the 
determination of other Courts after the bankrupt’s discharge; and in 
undisputed cases, or where no claim might be made to prove, all liabilities 
within the general definition were to be, and to remain, in the category 
of provable debts." The substance of the above passage from his Lord¬ 
ship’s speech amounts to this, that with the exceptions mentioned in 
the section all liabilities are provable in bankruptcy unless their value 
is incapable of being fairly estimated. 

In ffardy v. Fothergill the assignee of the lease had become bankrupt. 

The same principle applies where the lessee becomes insolvent and the 
lessor seeks to prove in his insolvency. In such a case if the lease is 
disclaimed, the lessor can prove, on the principle laid down in Hardy 
V. Fothergill, for the difference between the rent to be paid under the 
lease and that which it is estimate he can obtain in future (t?). Tho 
rule in Hardy v. Fothergill applies only where there is a disclaimer. It 
does not apply where the lessor is proving against the estate of his lessee 
in respect of an existing lease. In the case of an existing lease the lessor 
is entitled to have a claim entered for the full amount of the rent and 
for future liability in respect of covenants till the end of the term, but 
he can only prove for the arrears of rent due and the breaches of covenants 
which have taken place up to the time of proof (to). Under sec. 34 of 
the Provincial Insolvency Act, where the liability to pay rent accrues 
before adjudication, the rent due is provable os a debt, but if it accrues 
after adjudication and before discharge, it is provable only if the obliga¬ 
tion giving rise to the debt was incurred before adjudication [x). 


{2) Liahilily of surety .—A liability to indemnify a surety is a contin¬ 
gent liability provable in the insolvency of the'principal debtor, although 
the surety has not paid anything to the creditor (y). Thus if A guarantees 


(«) Ex parte Llynvi Coal and Iron Co. 

• (1871) L. R. 7 Ch. App. 28. 

(to) Rt A'eto Oriental Banh Corporation 
(1805) 1 Ch. 763. 

(*) 0. R., Bengal v. Kiehen Copal 
(1929) 67 Cal. 1210, 34 C.Wjf. 
761, 61 C.L.J. 392, (’30) A.C. 459; 
Sundar Daa v. 0. R. (’37) A.L. 790, 


(y) Re Paine (1897) I. Q.B. 122; 
Roderiguea v. Ramasioami Chetliar 
(1917) 40 Mad. 783. 38 I.C. 783; 
Gangadhar v. Kankai (1928) 60 
All. 60C, 109 I.C. 421, (’28) A.A. 
306; Halliya Ooundan v. Marappa 
Ooundan (’42) A. 31. 745, 1942, 
2 M.L.J. 626, 204 I.C. 248. 
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to C the payment of a debt due from D to C, and D becomes insolvent, A 
may prove against the estate of Z), though, he has not paid G (see para, 444). 
Siiruiariy the Jiability of an insolvent co-surety to make contribution is a 
debt provable in hia insolvency (s). Thus if A and B jointly and severally 
guarantee to G the pa 3 rment of a debt to him from B, and A becomes 
insolvent, B may prove against the estate of A, though B has not paid C. 


(3) Liability for payment after death .—A liability under a covenant 
for the payment of money out of the estate of the covenantor after his 
death is provable as a debt in the insolvency of the covenantor. Thus 
if A covenants v'ith B that his executors or administrators shall, within 
six months after his death, pay to ,6 a sum of money, and A becomes 
insolvent, the liability is provable in his insolvency. If no proof is made, 
and A obtains his discharge, B cannot maintain an action against A’b 
executors or administrators to recover the amount after i4’s death (o)- 
In a Madras case, it was held that sec. 34 (2) of the Provincial Insolvency 
Act was sufficiently widely worded to permit a creditor of the deceased 
to prove his debt in the insolvency of the deceased’s legal representative 
in whose hands his properties have passed under a family arrangement (&)• 


(4) The liability of a member of a Co.operative Society to contribute 
to the assets of the Society in the event of it being dissolved before or 
during insolvency is a contingent liability and as such a debt provable 
in insolvency under sec. 34 (2). The liquidator should either prove it or 
have it excluded from the schedule under see. 33 if it comes within the 
provisions of that section. If he does not do so the member’s liability 
for such debt ceases on his being granted a complete discharge by the 
insolvency Court as expressly provided in sec. 44 (2) of the Act (c). 

439. Other liabilities provable in Insolvency.—The following are 
some more instances of liabilities provable in insolvency :—• 


(1) Annuities .—^An annuity for life is capable of being fairly estimat¬ 
ed and is therefore provable (<Z), If the annuity is payable to the wife 
during her life or widowhood, the value of the contingency of re-marriage 
is capable of being fairly estimated, and proof may be admitted for the 
value of the future payments as ascertained by an actuary (e). 'Where 


(z) Tf’olm<T 3 ?>auaen v. OuiUeJi (1893) 2 

Ch-514- . , . 

(а) Samett r. King (1891) 

(б) O. R. V. Krishna (1935) 69 

818, 169 I.C. 88, (’35) A.^ 1058. 
(c) Abdul Ohani v. Anjuman-I~Imaad 


Quaiza Bahim I.L R. 

653, f’42) A.L. 237. 202 I-C. ®89. 
(</) Ex parts Kadsn (1887) L-R. 9 Ch. 

(«) Ex^parts Blatemore (1877) 6 Ch. P- 
372. 
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a husband by a deed of separation covenanted to pay an annuity to his Para. 439 
■wife during their joint lives, determinable if she should not lead a chaste 
life, or if the husband and wife resumed cohabitation, it was held that 
the value of the annuity was capable of being fairly estimated and was 
provable in the bankruptcy of the husband {/). 

(2) Costs. —The costs of a successful plaintiff are provable in the 
insolvency of the defendant, and the costs of a successful defendant are 
provable in the insolvency of the plaintiff, even though they have not 
been taxed, provided the judgment ■was pronounced and signed before the 
date of the order of adjudication (gr). The liability incurred by the order 
of Court in application for leave to sue, however is not a provable debt 
within the meaning of sec. 46 (3) and therefore the order of discharge 
does not release the insolvent from that debt (4). 

(3) Call^ on sAorcs.—^The liability in respect of calls in the winding* 
up of a company is a debt provable in the insolvency of a contributory. 

If the company fails to prove, and the contributory obtains his discharge, 
he cannot afterwards be placed on the list of contributories (t). 

(4) Voluntary bonds. —A debt arising upon a voluntary bond may 
be proved for equally with debts for valuable consideration, unless steps 
have been taken by the Official Assignee or Receiver to set it aside as 
fraudulent against creditors {j}. 

(6) Fraudulent preference. —Where a payment made by the debtor 
to a creditor is set aside as .being a fraudulent preference within the 
meaning of sec. 56 of the Presidency-towns Insolvency Act or the corres¬ 
ponding sec. 54 of the Provincial Insolvency Act, the creditor is entitled 
to prove for his debt with the other creditors (fc). 

(6) Commission. —An agent who brin^ about the relationship of 
buyer and seller is entitled to commission, though the actual sale is not 

(/) Ex parte NeaHlSSO] 14 Ch. D. 579. obtained subsequent to adjudica- 

(?) See C P.C., 1903 O.ZO, r.3. As to tion, the only requisite being that 

the English law, see Ex parte the debt should be one which 

Peacock (1873) L.R. 8 Ch. App. was provable in insolvency. 

682 ; Ex parte Rujfle (1873) L.R. (A) Otutaep v. Bhagvaridae I.L.R. 55 

^ . . n,.- ,nr., . T>, ^ p 55^^ 

1161. 

(») Re SSercantile Mutual Marine In- 
turance Aeaoeiation (1834) 25 Ch. 

D. 415. 

(i) Re Coatee (1892) 9 3Iorr. 87. 

(fc) Per Cave, J., in Re Slepheneoti 
where the aamo principle was (1883) 20 Q.B.D. 540, 543. 

applied e\-en when the decree was 
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carried out till after the insolvency' of the seller, and he is entitled to 
prove for such commission (1). 


(7) Arrears under a deed of separation.—Ancoxs, under a deed of 
separation are provable in insolvency (m). ' 


(7A). Claims for maintenance and residence. —A claim for mainten¬ 
ance and residence is capable of valuation like an annuity and is provable 
in insolvency (n). 

(8j Damages against co-respondent. —Damages which a co-respond* 
ent has been ordered to pay into Court are provable, though they will not 
support an insolvency petition against him (o). 

(9) Covenant to pay premiums. —^Damages for breach of a covenant 
to pay premiums entered into by the assured at the time of assigning a 
policy of insurance on his life are provable in insolvency (p). 


(10) Debts due to Crown or heal authority. —Debts due to Crown or 
local authority must mean provable debt (g). 

(11) Contract of indemnity and delivery of goods. —Where a debtor 
takes delivery of goods by executing a contract of indemnity after which 
he is adjudicated insolvent the debt arising out of tho indemnity is a 
debt provable in insolvency with the meaning of sec. 46 (3) (?)• 

440. Person by whom proof to be made.—As a general rule, the 
person to prove is the person to whom the debt is due either at law or m 
equity (r). The rules which govern the right of proof are almost the same 
as those which govern the right to present a petition. Thus the guardian 
of a minor may prove on behalf of the minor. Similarly an executor or 
administrator may prove in respect of a debt due to the testator or 
intestate. Where there is a tripartite agreement whereby a third person 
pays the creditor of the debtor, the third person is entitled to prove («)• 


441. Benamidar.—It has been held that a benamidar cannot prove 


though he can sue for the debt (I), 


S^) 

t») 


ip) 

(g) 


Ee Beah fI888) 6 Morr- 37. 

Victor V, Victor (1912) 1 K.B- 247. 
jiri. Champa v. OJicud Eecetver 
(1933) 144 IC. 636 (’33) A.I.. 901 
I.LJl. 16 Lah. 9. 


Madras 
5) A. 51. 


Truateea of Port Trust, 

I.L.B. 1937 Mad. 178, (’; 

789, 166 I.C. 427. 

(r) Ketolcey Charan v. Sreemuity Sa^ 
(1916) 20 C. W. N. 995, 37 If- V' 
(») Sita Bam v. Rartar Singh (’33) A.n. 

416. „ , 

(0 Ketohty Charan v. Srumutty Sarah 
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441 A. Executor’s right of. retainer.—executor to whom a 
debt is due from the estate of the testator has no right of retainer under 
the Indian law (u) os ho has under the English lawj he must prove like 
any other creditor. 

442. Holders of bUls of exchange.—The holder of a bill of exchange 
is entitled to prove for his debt in tlie insolvency of each of the prior parties 
to the bill, and may receive a dividend from each estate upon his whole 
debt, provided he does not in the whole receive more than 16 annas in the 
rupee (r). 

443. Double proof.—^There cannot bo a double proof against the 
same estate for the same debt, in other words, an insolvent estate ought 
not to pay two dividends in respect of^tho same debt. “ If it were not so, 
a creditor could always manage, by getting his debtor to enter into 
several distinct contracts with different people for the same debt, to 
obtain higher dividends than the other creditors, and perhaps get his 
debt paid in full" (w). This may be explained by an illustration. A 
mortgages his property to 5. Subsequently A transfers the equity of 
redemption of the property to his wife and covenants with her to discharge 
the mortgage debt, so that the wife may get the property free from the 
charge. The mortgage debt is not paid and A becomes insolvent. A 
proof is put in on behalf of the mortgagee. The wife is not entitled to 
prove in respect of the covenant to discharge the mortgage debt. Here 
the debtor has entered into two covenants with two different persons to 
paj’ the debt. He has entered into a contract with the mortgagee and 
also with his wife, but they are both covenants to pay the same debt, 
and if they were both allowed to prove in respect of that debt, liigher 
dividends would be paid in respect of that debt than in respect of his 
debts to other creditors. This would violate the rule against double 
proof, and the wife therefore cannot be allowed to prove (a;). 

444. Proof by surety.—Where payment of a debt is guaranteed, 
and the principal debtor becomes insolvent, the creditor can prove for the 
full amount of the debt, and then recover from the surety the amount 
of the deficiency after receipt of dividends out of the debtor’s estate. 
The surety has no right of proof, for if h© were allowed to prove, it would 
be a case of double proof in respect of the same debt (y). If the surety 
pays the whole, amount due to the creditor, he is entitled to prove and not 


(u) See Indian Succession Act, 1925, 
s. 323. 

(v) Ex parte Euskford (1805) 10 Ves. 
409, 416, 32 E.B. 903, 006. 

(w>) ife Oriental Commercial Bank (1871) 
L.R. 7 Ch. App. 99, 103. 


(«) Be Hoey (1918.19) B. & C.R. 49. 
(y) Be Moea (1905) 2 K.B. 307, 312. 
Seo Anand Singh v. Collector of 
Bijnor (1932) 30 All. L.J. 868, 
(’33) AJU 610. 
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Pars. 444 tho creditor. If the surety pays the entire debt after the creditor ha^ 
lodged his proof, lie will bo entitled to tho benefit of tho proof made by 
t!io creditor, and tlio creditor must account to tho surety for any dividends 
already received by him (z). A surety who 'pays only a part of the debt 
has no equity to stand in tho place of the creditor (a). 


Limited guarantee. —surety may guarantee part only of a debt or he 
may guarantee the whole debt with a limit of liability. Whether a limited 
guarantee in any particular case is a guarantee for part only of a debt 
or a guarantee for the whole debt with a limit of liability is a question of 
construction in each case. Tho rule, as laid down in Ellis v. Emmanuel (b), 
is that tvhere a surety gives a continuing guarantee limited in amount 
to secure the floating balance w’hioh may from time to time be due from 
the principal debtor to the creditor, the guarantee is prima facie for 
part only of the debt; but a guarantee, limited in amount, for a debt 
already ascertained w'bich exceeds that limit, is prima facie a guarantee 
for the whole debt with a limit of liability. IVhere the guarantee is 
for part only of a debt, the surety is entitled, on payment, to a rateable 
proportion of the dividends received by the creditor on the whole debt, 
Por this the reason is that when the guarantee is for part only of a debt, 
that part is, as between the surety and the creditor, the whole debt. 
Where the guarantee is.for the whole debt with a limit of h'ability* 
surety on payment has no such right, and the creditor can prove against 
the estate of the principal debtor for the full amoimt of the debt not¬ 
withstanding that he has received from the surety the whole sum for 
which the surety was bound (c). In Hobson v. Bass (tZ) the guarantee 
was in these terms: I hereby guarantee to you the payment of all 
goods you may supply to E, but so as my liability to you under this or 
any other guarantee shall not at any time exceed the sum of 2501.’ 
The creditor supplied goods to the amount of 6571. E then became bank¬ 
rupt. The creditor proved for the whole sum and then called upon the 
surety to pay and the surety paid 2501. The creditor afterwards received 
a dividend on the 6571. It was held that the guarantee was for part 
only of the debt, and that the surety was entitled to a part of the dividend 
bearing to the whole the same proportion as 2501. to 6571. In ElUe v. 
Emmanuel (e), the surety and the principal debtor passed a bond to the 


(?) Be Sass (1896) 2 Q.B. 12, 15. 

(а) Bx parte Buah/orlh (1805) 10 Ves. 
409, 32 E B. 93. 

(б) (1876) 1 Ex. D. 157. 

(c) ElUa V. Emmanuel (1876) 1 Ex. D. 
167; Be Saaa (1896) 2 QB. 12; 
Bombat/ Company LimiM v. 


Official Asaignee of Madras 
44 Jlad. 381, 63 I.C. 173, (21) 
A. M. 236; Be Boulder (1929) 1 Ch. 


(1871) L.R. 6 Ch. App. 792. 
(1876) 1 Ex. D. 167. 
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creditor to eecure a debt of 7,0002. then due Irom the debtor to tho creditor 
with a proviso that tho surety should not be liable under the bond for a 
sum exceeding 1,3002. It was held that tho guarantee was for the 
whole amount with a limit of liability, and that tho surety was not 
entitled on payment to any part of the dividends received by the creditor. 
The respective rights of the creditor and surety were thus stated by 
Vaughan Williams, J., in i2e Sass (/); I think that the common law 
right of the bank [creditor] hero was to sue tho debtor for the whole 
amount that was due from him to them, irrespective of the sum which was 
paid by the suretj', unless that sum amounted to 20s. in the pound. When 
bankruptcy supervened the right of the principal creditor, the bank was to 
prove for that amount, unless there was a surety and that surety was a 
surety for a part of the debt. In that case, if the surety is a surety for a 
part of the debt, and the surety has paid that part, then by virtue of that 
payment tho right of proof, which would have been the right of proof of 
the principal debtor, becomes pro lanto the right of proof by the surety. 
The surety has a right, having paid part of the debt in that way, to 
stand pro tanio in the shoes of tho principal creditor; and even if the 
principal creditor has proved and has received the dividend, and the 
surety comes and repays the full amount, tho principal creditor would 
then be trustee for the surety of tho amount of the dividend which he 
had so received. In my judgment that right of the surety as against 
the principal creditor only arises in a case where the surety has paid the 
whole of the debt. It is quite true that where the surety is surety for a 
part of the debt as between tho principal creditor and the debtor, the 
right of the surety arises merely by payment of the part because that 
part, as between him and the principal creditor, is the whole. Now 
for the purpose of this guarantee ail I have to determine here is, whether 
as between the bank and the surety, the surety became a surety for the 
whole of the debt or for a part.” 

445. Accommodation bills.—person who puts his name on a 
bill for the accommodation of another stands in the position of a surety, 
and, if the other person becomes insolvent, the surety may take up the 
bill and prove in the insolvency of the other ^). Where there are ac¬ 
commodation transactions on either side, and one of the two parties 
becomes insolvent, the solvent party must, before he can prove, take 
up his own bill and so exonerate the insolvent’s estate from the original 
debt. To allow both the solvent party and the holder of the bills to 
prove against the estate would be to permit double proof in respect of the 

(/) (1896) 2 Q.B. 12, 14. i 698, 160 E.R. 1233. 

(5) Haigh v. Jackson (1838) 3 M. &. W. I 
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Paiss. same debt {h). If both parties become insolvent, there can be no proof 
445, 446 by either estate against the other, and the cash balance, that is, the 
balance including the sums, if any, paid by the insolvents respectively 
for the bills ■which they have taken up, is the sum to be proved on either 
side; this is known as the rule in Ex parte Walker (t), 

2. Proof of d^ts in general. 

446. Proof in general under Presidency-towns Insolvency Act 
[Sch. II, rr. 1-8].—^The rules as to proof of debts under the Presidency* 
towns Insolvency Act are contained in Sch. II of the Act. They are as 
follows:— 

1. Time for lodging proof. —Every creditor shall lodge the proof of 
his debt as soon as may be after the making of an order of adjudication 
(r. 1). This rule is merely directory. Lapse of time before proof does not 
prevent a creditor, whether secured or unsecured, from coming in and 
pro'ving so long as there are assets available for distribution, though he 
cannot disturb the distribution of past dividends. Dealing with this 
question Vaughan Williams, L. J., said (j ): “ Now, according to my 
experience of bankruptcy practice, there never has been any doubt 
as to the right of a creditor, whether he is a secured creditor or whether 
he is an unsecured creditor, to come in and prove at any time during the 
administration, provided only that he does not by his proof interfere 
with the prior distribution of the estate amongst the creditors, and 
subj’ect always, in cases in •which he has to come in and ask for leave to 
prove, to any terms which the Court may think it just to impose ; and, 
of course, in every case in which there has been a time limited for coming 
in to prove, although the lapse of that time without proof does not 
prevent the creditor from proving aftenvards, subject to the conditions 
which I have mentioned, in every such case he can only come in and prove 
with the leave of the Court. If that is so, leave must be granted upon 
such terms as the Court may think just.” 

2. Mode of lodging proof. —^A proof may be lodged by delivering or 
sending by post in a register^ letter to the OflScial Assignee an affidavit 
verifying the debt (r. 2). The affidavit may be made by the creditor 

I. C. 440, (’29) A. B. J07. Seo 
P.-t. I. A., s. 72 ; Prov. I.A., 


Insolvency Act. 


{h) Ex parte Head (1822) 1 GI. and J, 

{»} (1798) 4 Ves. 373,^31^ ^ 

(i) ■.—fO. TOO. 
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himself or by some person authorised by or on behalf of the creditor. Para. 446 
If made by a person so authorised, it must state his authority and means 
of knowledge (r. 3). The affidavit must contain or refer to a statement 
of account showing the particulars of the debt, and must specify the 
vouchers, if any, by which the same can be substantiated. The Official 
Assignee may at any time call for the production of the vouchers. The 
affidavit must state whether the creditor is or is not a secured creditor 
(rr. 4-5). 


3. Cost ojproving debts. —A creditor must bear the cost of proving 
his debt unless the Court otherwise specially orders (r. 6). The reason 
is that the Official Assignee does not act in the matter of admitting or 
rejecting claims as a judicial officer. He acts entirely in an administrative 
capacity and cannot therefore be regarded as a Court with power to 
award costs (k). If a creditor appeals from the rejection of a proof, 
and succeeds in the appeal, he is allowed the costs, not of the proof, 
hut of the appeal, out of the estate (1). 


4. Right to examine proofs. —^Every creditor who has lodged his 
proof is entitled to see and examine the proofs of other creditors at all 
reasonable times (r. 7). 


6. Admission and rejection of proofs. —^The Official Assignee must 
examine every proof and the grounds of the debt, and in writing admit or 
reject it in whole or in-part, or require further evidence in support of it. 
If he rejects a proof he must state in writing to the creditor the grounds 
of the rejection (r. 25). He must inquire into the consideration for the 
debt and may for that purpose even go behind a judgment. “ No 
judgment recovered against the bankrupt, no covenant given by or 
account stated with him, can deprive the trustee of his rights. He is 
entitled to go behind such forms to get at the truth, and the estoppel 
to which the bankrupt may have subjected himself will not prevail 
against him” (m). It is open to the Official Assignee to refuse to recognise 
the assignee of a creditor of an insolvent, for the assignee cannot claim 
as of right to be treated as a creditor and has no locus standi. The 
Official Assignee must reject the application of the assignee to he accepted 


<0 

(m) 


71 31. L. J. 809. 168 I.C. 476. 
(’37) A. 31. 151, where the OfBelal 
Receh-er was pormitted to order 
enquiry into a transfer notwith¬ 
standing judgment against him in 
proceedings under sec. 53, Frovm- 
cial Insoh-enry Act, in which tho 
transfer was impeached as without 
consideration. 
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446, 447 


as a creditor in the place of his assignor if it seems that the assignee is 
being used as an instrument for perpetrating fraud {n). See para 43i 
above. 


A petitioning creditor must prove again in the usual w&y if he 
desires to vote or take a dividend. But there is no obligation on him 
to prove. If he lodges liis proof, the Official Assignee has power to 
examine his proof and to reject it if he finds that there was no debt 
due from the insolvent to the petitioning creditor (o). 


It is the duty of the Official Assignee to e.xamine the proofs and to 
admit or reject them without undue delay (p). No creditor should be 
put to unnecessary expense or delay (g). Rules have been made by the 
High Court of Bombay (r) prescribing the time wthin which proofs 
must be admitted or rejected. It is strange that no such Rules have 
been made by the other High Courts. 

6. Withdrawing proof .—^A proof may be withdrawn before it has 
been dealt with by the Official Assignee (s). 


447. Mode of proof under Provincial Insolvency Act (s. 49).— 
A debt may be proved, under the Provincial Insolvency Act by delivering, 
or sending by post in a registered letter, to the Court an affidavit verifying 
the debt. The affidavit must contain or refer to a statement of account 
showing the particulars of the debt, and must specify the vouchers (if any) 
by which the same can be substantiated. The Court may at any time 
call for the production of the vouchers. Under that Act it is for the 
Court to determine whether the persons alleging themselves to be creditors 
of the insolvent have proved their debts and to frame a schedule of 
creditors (sec. 33). The Official Receiver also may do so where the power 
to frame schedules of creditors has been delegated to him by RulO'S 
made in that behalf (f). As to the time for tendering proof of debts 
under the Provincial Insolvency Act and as to the framing of the schedule 
of creditors, see paragraph 328 above. In a Calcutta case it was held 
that sec. 49 of the Provincial Insoh'cney Act only specifies a simple 
mode of proof, and that it does not exclude any other mode of proof, 
and that a debt is proved within the meaning of sec. 78 of the Act if it 


(«) 

(o) 

(P) 


Balusami v. Official Asatgnee 
(■39)A.M. 811. , , 

Afoor V. Anglo-Italian Bank (1879) 
10 Ch. D. 681, 690; Keloke^ Ckn- 
ran v. Sreemutty Sarat (1916) 20 
C.\V.N. 995. 37 I.C. 71. 

Re Archibald ailchritl Peace (1931) 
20 C. W. N. 653, 70 I. C. 607, 


(•21) A.C. 771. „ - 

Yokohama Specie Bank v. S, CM''* 
Under <£• Co. (1926) 43 Cat LJ. 
nn OB r n. 459. ;’261 A. C. 8.'»- 


EulollO. „ 

Re Rhoades (1899) 1 Q 
909, (1899) 2 Q.B. 347. 

Yrov. I. A., 8. SO. 
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was admitted by the judgment-debtor in the course of the insolvency 
proceedings (m). The question in that case was one of limitation under 
sec. 78 of the Act. “Provable ” and “proof” are words of technical 
import in the language of the law of insolvency. A creditor proves his 
debt when he lodges a proof in the mode prescribed by the statute, i.e., 
by fulfilling the requirements laid down in sec. 49 and when he has done 
that he has proved his debt within the meaning of the proviso to sec. 
78 (2) (v). Provable means a debt due to a creditor in respect of which 
he has not put m a claim in the shape of lodging a proof {w). 

It may be observed that an insolvent has a right to be heard on any 
question arising upon a creditor’s proof which is disputed {x). Where, 
pending a suit the defendant is adjudged insolvent and the Official 
Receiver ia brought on the record, and a decree is passed both against 
the insolvent and the Official Receiver, the debt is deemed to be proved, 
and no formal proof of debt is necessary (y). An assignee of a decree 
sufficiently proves the debt by referring to the decree in his affidavit (s). 

448. Expunging and reducing proof [P.-t. I. A., Scb. 2, rr, 26>27; 
Prov, I. A., s. 50J.—Under the P^esidency•to^^l3 Insolvency Act, 
if the Official Assignee thmks that a proof has been improperly admitted 
the Court may on the application of the Official Assignee, after notice to 
the creditor, who made the proof, expunge the proof or reduce its amount. 
The Court may also expunge or reduce a proof upon the application of a 
creditor if the Official Assignee declines to interfere in the matter, or in. 
the case of a composition or scheme upon the application of the insolvent. 


The provisions of the Provincial Insolvency Act are to the same effect. 
By sec. 50 of that Act it is provided that where the Receiver thinks that a. 
debt has been improperly entered in the schedule, the Court may, on the 
application of the Receiver, and after notice to the creditor and such 
inquiry (if anj') as the Court thinks necessarj', expunge such entry or 
reduce the amount of the debt. The Court may also after like enquiry 


(m) Knahna Chandra Daa v. Jotindra 
Nath Ponal (19J8) 48 Col. hJ. 
574. 114 I.C. 415. (’29) A.C. 159; 
Finn SkudtnnuU v. Firm Haji 


(c) Cocind Praaad v. Paican Kumar 
L.It. 70 I..\. S3 I.L.R. 1943 Nag. 
CC9, (’43) A. PC. OS 47 C.W.N. 


715, 4G Bom. L.R. 30G, 208 I.C. 102; 
also Lak-xhtni Bai v. BuLmajt 
I.L.R. 67 Mad. 7C7, (’34) A. M. 4C3. 

(ip) Itakxhmi- Bai v. Ruktnaji, supra. 

(x) Kanta Mohan v. J. C. QaUtaun 
(1930) 61 C.L-r. 2S3, 126 I. C. 754, 
(’30) A.C. 547. 

(y) ftamaUt\ga Ayyar v. Rayalu Ayyar 
(1930) 53 Mad. 243, 122 I.C. 311, 
(*30) A.M. 356. 

(s) Bamtilinga Ayyar v. Subba Ayyar 
(1933) 143 I.C. 764, (’33) A. 31. 16S. 
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Para. 448 expunge an entry or reduce the amount of a debt upon the appUcation 
of a creditor where no Eeceiver has been appointed, or where the Receirer 
declines to interfere in the matter, or in the case of a composition or 
scheme, upon the application of the debtor. The power to admit or 
reject proofs may be delegated to the Official Receirer by Rules (a). 


The right of a trustee in bankruptcy to apply to the Court to expunge 
or reduce a proof has long since been recognised in England. Mere lapse 
of time is no objection to the application, hut if a proof is expunged or 
reduced, the trustee cannot compel the creditor to refund any sum over¬ 
paid, though he can deduct it from any future dividend (6). A creditor 
may apply to expunge or reduce a proof if the Official Assignee or Eeceiver 
declines to interfere (c). As a genera.} rule the insolvent has no locus 
standi to apply to expunge or reduce a proof. Where an application was 
made by one creditor to expunge the proof of another creditor, but it 
was shown that such application, although made in the name of the credit¬ 
or, was in reality for the benefit and on behalf of the bankrupt, it was held 
that it was not permissible to use the process of the Court to do indirectly 
that which the process of the Court will not allow to be done directly 
and that the application must be dismissed (d). The section allows the 
insolvent to apply to expunge or reduce a proof “ in the case of a composi¬ 
tion or scheme”. A debtor’s right to apply depends, under sec. 50 (2), 
upon the existence of the composition or the scheme under the provisions 
of the Act (e). The wotxJs “ a composition or scheme ” mean a composi¬ 
tion or scheme accepted by the creditors (/). In one case the Court 
expunged the proof of certain creditors by reason of whose votes a proposal 
for a composition "was rejected, it being sho^vn that the debts claimed by 
them were not provable in bankruptcy (y) Where the insolvency has 
come to an end by the annulment of the adjudication, the Court has no 
power under sec. 60 to expunge or reduce the debt of a creditor ifi). 


The Official Receiver has no power to expunge a proof {»). If he 
■ i.hinlrs that a debt has been improperly entered in the schedule he may 


<o) 

<6J 


<c) 

<d) 


Prov. I. A.. 8. 80. 

Ex parte Harper (1882) 21 Ch. I>. 
537.; Oangaraju v. Zetlehminara.- 
f/anamurti {1942) Mad. 879, 203 
l.C. 24C, ( ’42) A.M. 644. 

Ex parte ^errttrta/t (1984) 25 Ch. 
D.144. 

Ee Tallerman (1888) 5 Morr. 119; 
Ee Ecuhicood (1886) 3 Morr. 257 
Baliah v. Santiveerappa Sivarudra- 
p/w.'I.L.R. 1951 M«l. 237, (’50) 
A.3I. 800. 


I (/} Ee Benoxst (1909) 2 K.B 784; 
' Oanga SaJtai v. JUtilarram 

Khan (1926) 24 All. LJ. 441, 
443, 97 l.C. 556, (’26) AA. 361. 
(V) rz ^xirfe B/ucl: (1887) 4 Morr. 273. 
(A) KhemLarandas v. Cfiouthmal (1937) 
16 Pat. 754, 175 l.C. 306, (’33) 
A.P. 225. 


Ahmad v, ^aclenzie Stuart 

d: Co. (1928) 105 IC. 366, (’28) 
A.S. 40. 
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apply to the Court to expunge the entry (j). Kor has ho power, while 
framing a schedule of creditors, to decide whether a mortgage set up by a 
creditor is void under sec. 63 of the Provincial Insolvency Act; that is a 
matter to be inquired into by the Court (1:). 


449. Insolvency Rules as to proof of debts.—As to Rules made 
under the Presidency-towns Insolvency Act, see Madras Rules 82-85 and 
Bombay Rules 116-121. As to Rules made under the Provincial Insol¬ 
vency Act, see Calcutta Rules 17-18, Madras Rule VIII, Bombay Rules 
\^II and IX, and Allahabad Rules 20-21. 

3 . Proof by secured creditors. 

[P.-t. I. A., SeJi. II, rr. 9-17 ; Prov. I. A., s. 47 ] 


450. Rights of secured creditors In general.—A secured creditor 
“ stands outside the bankruptcy ” (f). He may rely on his security, or, 
as it is said, ” sit upon his securities ” (m), inordinary proceedings by smt 
and execution and need not prove. He can rely entirely upon his decree 
and execution proceedings and ho is not any way debaired by any provi¬ 
sions of the Insolvency Act. In that case the discharge of the insolvent 
will not release him from proceedings being taken against him under 
0.34, r. 6 of the Civil Procedure Code (n). If the mortgage deed contains 
a power of sale which he can exercise without the intervention of the 
Court (o), he may exercise the power notwithstanding the insolvency, and 
apply the proceeds of sale in payment of principal, interest at the agreed 
rate up to the date of realization, and costs. The surplus, if any, belongs 
to the Official Assignee or Receiver. If the security is of such a nature 
that he cannot realize it without the intervention of the Court, he may 
bring a suit for sale and have the security realized through the Court. 
In this case also the proceeds of sale wiU be applied as aforesaid. The 
power of the secured creditor to realise his security does not authorise 
him to procure an out and out sale of the equity of redemption in satisfac¬ 
tion of hi.s own charge decree, because the equity of redemption after 
adjudication vests in the Court or the Official Receiver and thereafter, 
the insolvent becomes wholly incompetent to deal with the interest in the 


{]) Khadirshaw Maraikar v. Official 
Receiver, Tinnevelly (1918) 41 Mad. 
30, 45 I. C. 67. 

(*) Mulhuswami Chettiar v. Official 
Receiver, North Arrot (1926) 51 
Mad. L. J. 287, 97 I.C. 407, (*26) 
A.M. 1019. 

(0 White V. Simmonx (1871) L R. 6 
Ch. App. 655, 657. 


(*») Re Savin (1872) L. R. 7 Ch. App. 
760, 765; Mansraj v. Offiicial 

' Uqvidators (1929) 61 All. 695, 
119 IC. 273, (’29) A. A. 353. 

(n) Sunder Lai v. BenarsC Dass (1939) 
AU.492,184 I.C. 868, (’39) A.A. 401. 

(o) See Transfer of Property Act, 1882, 
B. 69. 
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Fdras. property so vested in the Court or Receiver (p). If a secured creditor 
450-452 (jogg assess under sec. 47 and does not even ask the Court to say that 
under the powers conferred by sec. 34 the debt is of such a nature that its 
valuation is incapable of being fairly estimated and allows the insolvent 
to be discharged without any proof having been put in for the balance, 
then a secured creditor must be content with his security. If a secured 
creditor ignores the Insolvency Court altogether, he must be content with 
the security and will he debarred from claiming any dividend if the secur¬ 
ity proves insufficient (g). As to who is and is not a secured creditor, 
see para. 258 above. 

A secured creditor hardly comes in under the bankruptcy where the 
security is sufficient to pay his claim in full. It is only when the security 
is insufficient that he comes in under the insolvency to prove in respect 
of the deficiency. He cannot, however, take any benefit 'under the 
insolvency and will be excluded from all share in any dividends unless he 
complies with the rules stated below. 

451. Proof by secured creditors.—A secured creditor who comes 
in under the insolvency has the following three courses open to him, 
namely;— 

(1) he may realize his security and then prove for the balance J 

(2) he may surrender his security and prove for the whole debt; 

(3) he may state in his proof the value at which he assesses the 
security and prove for the balance after deducting the assessed 
value. 

The provisions of sec. 47 refer to a creditor who has taken any of the 
three courses and do not refer to one who wants to enforce his security (r). 

This subject may be examined a little more fully. 


452. (1) Realization [P.-t. I. A., Sch, II, r. 9; Prov. 1. A., s. 47 
(1)].—If a secured creditor realizes hh security, he may prove for the 
balance due to him after deducting the net amount realized. The balance 
for which proof can be made is arrived at by deducting the proceeds of 
sale from the amount due for principal, interest calculated at the agreed 
rate up to the date of the order of adjudication, and costs. No proof can 


(p) 

(?) 


'Caifiinalh Ganesh v. Oaneah BMa 
1039) Nag. 5J0, 183 I-C. 172, 
’39) A. N. 207. 

Khupclutnd yathmal v. Rajtahvvr 
Shanker I.L.R. 1940 ^12. 


(•40) A.N. 232, 192 I.C. 572. . 

(r) llajtndrachandra Sarkar v. 

chfindra Saha I.L.R. 00 Cnl. 129Si 
(’34) A.C. 04, 37 C.W.N. 973, 140 
I.C. 339. 
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be made for interest accruing after the order of adjudication. A secured 
creditor who has obtained a dccreo cannot at tlie same time proceed with 
the decree and also arrange to get the security sold by arrangement 
with tho Official Receiver. He cannot have'two strings to his bow (s). 
The Oudh Chief Court, after an elaborate examination of the English 
authorities on the point, has however held that the rule of English law 
that no proof can be made for interest occurring after the order of ad¬ 
judication, cannot be applied to India, in as much as sec. 48 of the Provin¬ 
cial Insolvency Act has an application to secured creditors and that there¬ 
fore tho interest due after the date of adjudication is not to be e.xcluded 
from the balance whicli is allowed to bo proved, under sec. 47 (I) of the 
Act [t). 

In an Allahabad caso (u) a person guaranteed the payment of rent 
by a lessee, and executed a mortgage of liis immovable property in 
favour of the lessor. The lessee failed to pay the rent duo before 1924. 
In 1924 the surety was adjudged insolvent and in 1927 he was discharged. 
Thereafter the lessor filed a suit on tho mortgage and obtained a decree 
for principal and interest by a sale of the mortgaged property. The 
lessor then applied for a personal decree under Order 34, r. 6 of the Code 
of Civil Procedure, but this was resisted on the ground that the personal 
claim was extinguished by the order of discharge. It was held that the 
mortgagee was entitled to a personal decree for tho balance on the ground 
that the balance was ascertained only after adjudication and it was not 
provable m insolvency. It is submitted that the reasoning in the judg¬ 
ment is erroneous. The proviso to sec. 17 of the Presidency-towns 
Insolvency Act (corresponding to sec. 28 (6) of the Provincial Insolvency 
Act) refers only to the rights of a secured creditor as against the security 
and not to his claim on the personal covenant. Schedule II, r. 9 of the 
Presidency-towns Insolvency Act (corresponding to sec. 47 (1) of the 
Provincial Insolvency Act) clearly contemplates the case of a secured 
creditor realizing his security after adjudication and proving for the 
balance. Furthermore, a secured creditor may merely value his security 
and prove for the balance It would, therefore, be a contradiction of 
these rules to say that the balance after realization of security is not 
provable. 

453. (2) Surrender [P.-t. I. A., Sch. II, r. 10 ; Prov. 1. A., s» 

47 (2)].—The second course open to a sectued creditor is to surrender 

(«) Haveli Sfiah v.Mt. ZohraJan (1931) («) Ahmed v. PAuJirM«i«ir(1932) 

133 T.C. 876, (’32) A.L. 84. 64 All. 428, 138 I.C. 361, (’32) A.A. 

(0 Sharfuziaman v. H. Hunter (1929) 336. 

121 I. C. 903, (’30) A.O. 20. 
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or relinquish his security for tho general benefit of the creditors, in which 
case he may prove for his whole debt. His position on surrendering or 
relinquishing his security is that of an unsecured creditor. The surrender 
by a first mortgagee of his security puts tho Official Assignee or Receiver 
in his place, and does not accelerate tho rights of subsequent mort¬ 
gagees (f). ^Vhere a secured creditor not only proves for the whole debt, 
but receives a dividend on it, he must bo taken to have surrendered or 
relinquished his security (w). A mortgagor may by his conduct relin¬ 
quish his security and if he does so he will be merely entitled to rateable 
distribution like the other creditors (x). 


By Sch. 1, r. 2, of the Presidency-towns Insolvency Act it is provided 
that for the purpose of voting, a secured creditor shall, unless he surrenders 
hia security, state in his proof the particulars of his security, the date when 
it was given, and tho value at which he assesses it, and shall bo entitled to 
vote only in respect of the balance, if any, due to him after deducting the 
value of his security. If he votes in respect of his whole debt, he shall be 
deemed to have surrendered his security, unless the Court on application 
is satisfied that the omission to value the security has arisen from inadvert¬ 
ence. Where a creditor omits to value his security by reason of erroneous 
information leading him to suppose it to be worthless, there is not an 
omission to value the security which arises from inadvertence within 
the meaning of that rule. If he votes in respect of his whole debt 
he will be deemed to have surrendered his security and no amendment 
ofthe proof will be allowed (y). If a creditor deliberately votes in respect 
of his whole debt without mentioning his security, he will not be allowed 
to amend, for the case is not one of inadvertence (c). 


454. (3) Assessment of value [P.-t. I. A., Sch. II, rr. 11-12 (1) J 
Prov. I. A., s. 47 (3) & (4)].—Thirdly, if the secured creditor neither 
realizes nor surrenders his security, he must, before ranking for dividend, 
state in his proof the particulars of his securitj’-, the date when it was given 
and the value at which he assesses it, and he will be entitled to a dividend 
only in respect of the balance due to him after deducting the value so 
assessed. Where a security is so valued, the Official Assignee, and, under 
the Provincial Insolvency Act, the Court, may at any time redeem it on 
payment to the creditor of the assessed value. If it proceeds to sell the 


[«) • Craoknall v. Jamon (1877) 6 Ch. 
D. 735. 

[tij) Union Bank of Bijapur v. Bhtmrao 
(1929) 31 Bom. L. It. 463, (29) 
(A. B. 258, 119 I.C. 189; Padam 
Farahad v. Mittar Sain, Oaneahi 
Lai (1936) 104 IC. 640 (’36) 


A.L. 690. ..rrr-D 

(») Nathutal V. Avadh Behan Xoll L.K. 
19 Luck. 611, (’44) A.O. 213, 217 
I. C. 124. 

(y) Be Piers (1898) 1 Q B. 627. 

{*) Be Bowe (1904) 2 K.B. 489. 
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security the Court first paj’S the amount at whicli the security is valued 
to the secured creditor out of the sale proceeds, but for purposes of 
the balance which was ascertained when the assessment -was made and 
accepted by the Insolvency Court the secured creditor ranks as an ordi¬ 
nary’ unsecured scheduled creditor and he will be entitled only to such 
interest as the Court may determine under secs. 48 and G1 of the Act (a) 
Where the peiUionxng cr^iior is a secured creditor and has valued Ms 
security for the purpose of the petition, the Court will not, at the hearing 
of the petition, inquire into its correctness, unless the estimate is plainly 
a sham. Nor can the security be redeemed at the value estimated in 
the petition unless the creditor proves. Wlien, however, the creditor 
comes in to prove, he will not be allowed to depart from his estimate, 
at all events in the absence of mistake ; and it is doubtful whether even 
in the case of a mistake the creditor can amend his estimate of the 
value (6). 


TTAai aecuntits he valued .—The expression “secured creditor” 
is defined as meaning “a person holding a mortgage, charge or lien on the 
property of the debtor as security for a a debt due to him from the 
debtor” (c). The security must be "on the property of the debtor” 
A security over the property of one who is not the debtor is not required 
to be valued or given up for the purposes of proof. The only security 
to be valued is a security which, if given up, would go to augment the 
estate against which proof is made (d). Such being the case the joint 
estate of partners is, for the purposes of proof by secured creditors, to 
be considered as difi'erent from the separate estate of any partner. There¬ 
fore, a partnership creditor, having a security for bis debt on the sepa¬ 
rate estate of one partner, is entitled to prove against the joint estate 
without valuing or giving up Ms security, and conversely a creditor 
of one partner holding security over the joint estate is entitled to prove 
against the separate estate without valuing or giving up the security 
qver the joint estate (e). 


Lumping securities. — A secured creditor to whom several debts 
are due and who holds separate securities for them may lump together 


(а) Oanpati v. Bali Ram I.L.H. 1045 
Nag. 1009 (’46) A.N. 276. 

(б) Re Vautin (1899) 2 Q.B. 649; 
Re Button (1905) 1 K. B. 602. 

(c) See Prov. I.A., s. 2 (I) (e); B. A. 
1914, 8. 167 ; Krishna Chinnoo <t 
Sons V. Matubhai (1929) 63 Bom. 
290, 306, 117 IC. 440, (’29) A. B. 
107. 


(d) Ex parte IF««1 Riding Union Bank¬ 
ing Co. (1831) 19 Ch. D. 105 ; 
(1929) 63 Bom. 290, 117 I.C. 440, 
(’29) A. B 107, supra 

(e) Ex parte Peacocl: (1825) 2 Gl. and J. 
27; Ex parte Bouden (1832) 1 
Deac. and Ch. 135 ; Cz parte 
West Riding Unton Banking Co. 
(1881) 19 Ch. D. 105. 
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the debts and securities (/). But although this may be done under 
ordinary circumstances, yet when the debts are distinct in substance, 
with different rights over as against third persons, or with different 
securities, the Court may insist that proof shall not be made for a lump 
sum, and will require the creditor to distinguish and specify the par¬ 
ticular debts and the values of the securities for the same respectively (p*) 
A secured creditor, who lumps together several securities at one assessed 
value, does not thereby get against a subsequent encumbrancer any 
right of consolidation which he had not before (A). 

455. Amendment where valuation made on a mistaken estimate 


[P.-t. I. A., Sch. II, rr. 13-14]—By Sch. II, rr. 13-14, it is provided that 
where a creditor has valued his security in liis proof, he may at any time 
amend the valuation and proof on showing to the satisfaction of the 
Official Assignee or the Court that the valuation and proof were made 
hona fide on a mistaken estimate, or that the security has diminished 
or increased in value since its previous valuation The amendment 
may be made even after a tender by the Official Assignee of the assessed 
value which the creditor has refused to accept (»)• lyhere a valua¬ 
tion has been increased by amendment, the creditor must repay any 
amount of dividend which he has received in excess of that to which 
he would have been entitled on the basis of the amended valuation, 
and where a valuation has been reduced by amendment he will be en¬ 
titled to receive out of any money for the time being available for divi¬ 
dend, before it is made applicable to the payment of any future divi¬ 
dend, any dividend or share of dividend which he has failed to receive 
by reason of the inaccuracy of the original valuation, but not so as to 
disturb any diridend declared before the amendment. This rule is not 
contained in the Provincial Insolvency Act, but it will apply, it seems, 
to cases under that Act. In a Bombay case Marten, C. J., observed 
that the provisions as to the rights of secured creditors in the Provincial 
Insolvency Act were “unfortunately in a veiy attenuated form 0)- 
The policy of tlie legislature seems to have been to shorten that Act as 
much as possible with the result that the Courts have in several cases 
to fall back upon the English Jaw. 

456. Amendment where security subsequently realixed [P.-t. I* A.i 
Sch. II, r. 15 ; Prov. I. A., s- 47 (5)].—If a creditor after having valued 
his security subsequently realizes it, the net amount realised must bo 


(/) ife (1895) 2 Mans. 

70. 

(ff) J/orn'i (1899) 1 Cli. 485. 

(A) Ife Penrce's TrwU (No. 1). (1S>09) 
2 Ch. 492. 


(0 Re Newton (1896) 2 Q- B. ^03. 

O) Union Bank oj Bijapar v- 

(1029) 31 Bom. L. B- ^03, I-«> 
A. B. 2.'58, 119 l.C. 180. 
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substituted for the amount of any valuation previously made by the 
creditor and will bo treated in all respects as an amended valuation 
made by the creditor. 

Tlxo same provision applies xmder tho Prcsidency-toxvns Insolvency 
Act where tho security has been realized under the provisions of rule 12 
of Sch. II. See para. 458 beloxv. 

457. Penalty for non-compliance with the above rules [P.-f. I. A., 
Sch. II, r. 16; Prov. I. A., s. 47 (6)].—^Whero a secured creditor does 
not comply with tho foregoing rules, ho will be excluded from all share 
in any dividend. 

458. Rights of secured creditor and OlOcial Assignee under the 
Presidency-towns Insolvency Act In respect of securities valued by the 
creditor [P.-t. I. A„ Sch. II, r. 12 (2)].—By Sch. II, r. 12 (2) of 
tho Presidency-towns Insolvency Act, it is provided that if the Official 
Assignee is dissatisfied with tho value at which a security is assessed, 
ho may require that tho property comprised in the security be sold, 
tho creditor, and tho Official Assignee having a right to bid if the sale 
is by public auction. It is also provided by the same rule that the credi¬ 
tor may at any time, by notice in witing, require the Official Assignee 
to elect whether he will or wiU not exercise liis power of redeeming tho 
security or require it to be sold, and if the Official Assignee does not 
within SIX months after receiving tho notico si^ify in writing to the 
creditor his election to exercise tho power, ho cannot exercise it after 
that period ; and the equity of redemption which is vested in the Official 
Assignee will vest in the creditor, and the amount of his debt will be 
reduced by tho value which he has put on the security. The effect 
of this rule is that if tho Official Assignee fails within six months to give 
written notice to the creditor of his election to exercise the power, the 
mortgage is foreclosed and the secured creditor becomes the absolute 
owner of the property, in which case, if tho property subsequently fet¬ 
ches more than the full amount of the mortgage claim, the creditor 
will be entitled to retain the whole, even if the whole exceeds sixteen 
annas in the rupee (see para 459 below). This rule is not contained in 
the Provincial Insolvency Act and it does not apply to cases under that 
Act. 


459. Limit of receipt [P.-t. I. A., Sch. II, r. 17].—Except where 
the equity of redemption vests in a secured creditor as stated in para. 
458 above, a creditor shall in no case receive more than sixteen annas in 
the rupee and interest as provided by the Act. 


Paras. 

456-459 
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460. Special rules under Ihe Presidency-towns Insolrency Act 
for Inquiry Into mortgage and for sale of mortgage property [P.-t. I. A., 
Sch. H, rr. 18-21].—Where the insolvent has mortgaged his immov¬ 
able property, and the mortgage is of such a nature that it cannot be 
realized without the intervention of a Court, or the OfEcial Assignee 
dispiites the validity of the mortgage, the mortgagee, or the Official 
Assignee %vith the consent of the mortgagee, may apply to the Insol¬ 
vency Court for an inquiry* into the validity of the mortgage and for 
further directions. The Court will then proceed to inquire whether 
the applicant is the mortgagee, and for the purposes of such inquiry 
may examine such parties as it thinks fit, and if the mortgage is proved, 
will direct an account to be taken for ascertaining what is due to the 
mortgagee upon the mortgage, and will make an order that the pro¬ 
perty be sold. The Official Assignee will, unless it is otherwise ordered, 
have the conduct of the sale. The mortgagee may bid and purchase 
at the sale. The proceeds of the sale, after pajTnent of costs of the 
application and sale and the commission of the Official Assignee, will 
be applied in payment of “principal, interest and costs.” In making 
up the accounts, interest will be calculated at the agreed rate up to the 
date of the order of adjudication (1*). The High Court of Rangoon had 
held that interest is to be calculated up to the date of realization (1), 
but this decision, it is submitted, was incorrect. It is against the fun¬ 
damental principle recognized m banlcniptcy tliat after adjudication 
creditors both secured and unsecured stand on the same footing so far 
as regards interest. Moreover, it is inconsistent with the provisions of 
sec. 49 (6) of the Presidency-towns Insolvency Act which says that the 
surplus shall be applied in payment of interest/rom the date of ihe order 
of adjudication at the rate of six per cent, per annum on all debts proved 
in the insolvency. If there is a surplus after making the aforesaid pay¬ 
ments, it belongs to the Oflicial Assignee. If there is a deficiency, the 
mortgagee may prove in respect of it. As regards the parties to the 
conveyance all such parties are to join as the Court may direct [m)- 
No formal order of confirmation of sale is necessary; but if a sale is 
impeached, the Court has the power under these rules to inquire into 
its validity and to confirm it or set it aside (n). 


The above rules provide a summary procedure for the realization of 
a security, and it is open to any person claiming to be a mortg agee of an 

{1924) 2 Rang. 197, 83 I.C. 576. 
(’24) A. R. 352. 


(fc) Re Bonacino (1894) 1 Maos. 59; 
Quarterma%ne's case (1892) 1 Ch. 
639. See also Baldwin, Law of 
Bankruptcy, 11th ed , p. 627. 
(1) In the matter of Bulabai SagermuU 


(m) See Rangoon Rules 189-192. 

(n) Sankara Raju v. Kuppammal (1 
63 Mad. 233. 



PBOOF OF DEBTS. 


429 


insolvent’s property, whether his mortgage ia contested or not, and whe- Para. 460 
ther ho has a power of sale or not, to apply under these rules. The rules 
apply whether the mortgage is of a legal or equitable nature. 

The mortgagee is not obliged under these rules to implead any 
creditor or any other person than the Official Assignee. But this does 
not preclude a creditor who disputes the mortgage from appearing at 
the hearing and contesting the mortgagee’s claim. The summary 
procedure provided by these rules to enforce the rights of a mortgagee 
is not intended to c.vclude persons who may have rights contrary to his 
o^vn. A duty is cast upon the Court by rule 18 to hold an independent 
enquiry not merely to determine issues between the mortgagee and the 
Official Assignee, but to inquire whether such person is the mortgagee 
and for what consideration, and any creditor w'ho disputes the validity 
of the mortgage is entitled to be heard (o). A purchaser from the insol¬ 
vent whose purchase is not challenged is not a necessary or proper party 
to a proceeding under these rules ip). 

Proceedings contemplated by rule 18 aro to be adopted where there 
are no subsequent encumbrances or persons havdng the right to redeem 
under sec. 91 of the Transfer of Property Act, because if the Court 
ordered a sale under rule 18 under those circumstances it would be tanta¬ 
mount to depriving the subsequent encumbrances or persons having the 
right to redeem xmder sec. 91 of the Transfer of Property Act of their 
right to redeem even though that right to redeem was not extinguished 
either by the act of the parties or by a decree of the Court (g). 


If a mortgagee takes proceedings under rule 18, and the Official 
Assignee intimates to the Court that he is proceeding imder sec. 36 of 
the Presidency-towns Insolvency Act for the purpose of arriving at a 
decision whether he should take any proceedings under sec, 55 of the 
Act to set aside the mortgage, the Court should not proceed with the 
inquiry, but should stay the proceedings before it to enable the Official 
Assignee to complete the examination of the insolvent and others under 
sec. 36 and to apply to set aside the mortgage under sec. 55 of the Act (r). 


( 0 ) Tytb Ali v. Puma <1926) 43 Cal. 
L;J. 219, 93 I.C. 898, (’26) A. C. 
618; Sankara Rajuv.Kuppammal 
(1930) 53 Mad. 233, 123 I.C. 367 
(’30) A. M. 785, whore the Court*s 
power to consider the validity of 
sale was recognised. 

(p) Jarwa Bai v. Pitamhar (1916) 24 


Cal. I.J. 149, 36 I.C. 689. 

(?) Vanraj Vallabkdas In re 46 Bom. 
L. B. 021, (’45) A. B. 161. 

tr) Tyeb AU v. Puma (1926) 43 Cal. 
L. J. 219, 93 I.C. 898, (’26) A. C. 
618. 
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It lias been held in Calcutta that the Registrar has no jurisdiction 
under rule 18 to deal with the question of the validity or otherwise of a 
mortgage (s). 


4. Periodical payments. 

461. Periodical payments [P.-t. I, A., Sch. II, r. 22].—When any 
rent or other payment falls due at stated periods, and the order of adju¬ 
dication IS made at any time other than one of those periods, the person 
entitled to the rent or pa 3 rment may prove for a proportionate part 
thereof up to the date of the order as if the rent or payment grew due 
from day to day. 


This rule is not contained in the Provincial Insolvency Act, but the 
same principle will apply. 

5. Proof for interest. 

{P.-L I. A., Sch. II, rr. 23-24 ; Prov. I. A., ss. 45.48.] 


462. Proof of interest as a general rule allowed only up to adju¬ 
dication.—Prior to the Bankruptcy Act, 1849, interest was not prov¬ 
able on simple contracts unless it was expressly stipulated for. The first 
enactment which allowed proof for intei^t where it was not stipulated for 
was see. 57 of the statute 6 Geo. 4, passed in 1825. That section enabled 
the holder of a bill of exchange or promissory note which was overdue 
at the issuing of the commission to prove for interest, even if it was not 
stipulated for, at such rate as was then allowed by the Court of King’s 
Bench in actions upon bills or notes, but it was allowed only up to the 
date of the commission. Then came the Bankruptcy Act;' 1849. which 
by sec. 180 allowed proof for interest on all debts though interest was 
not agreed upon, at the rate of 41. per cent, per annum, up to the date 
of the fiat or filing of the petition for adjudication. The Bankruptcy 
Act, 1869, also contained a provision that interest on any debt provable 
in bankruptcy may be allowed under the same circumstances in which 
interest wotdd have been allowable by a jury if an action had been 
brought for such debt (<). Interest accruing after adjudication was 
not admitted to proof, and this is still the general rule {«). To this 
rule there are two exceptions, one where the debt is payable at a future 
date with interest (r), and the other where there is a surplus (to). 


(«) Be Lalbihari Shah (1920) 47 Cal. 

721, 60 I. C. 889. 

(1) B. A., 1869, B. 36. _ 

(u) . ■ • • ! . 


Official Aee^gnee {lOiO) 2 iLhJ. 
C-'l, C-IO) A.M. 837. 

(v) P.t.. I.A., Sch. II, r. 24 ; Prov. I.A , 

8. 45. _ , 

(w) P..t. I. A.. B. 49 (6); Prov. I.A., 
8. 61 (G). 
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The reason why interest accruing after adjudication is not to be 
admitted to proof is that “the theory' in banlcruptcy is to stop all things 
at the date of the banlcruptcy, and to divide the u’reck of the man’s 
property as it stood at that date” (x). It makes no difference in the 
application of the rule that the principal and interest are lumped to¬ 
gether in one sum. “The Court of Bankruptcy is a Court of Equity, 
and has regard to the substance of a transaction” (y). The rule applies 
in whatever guise interest is brought into the contract. Thus where a 
debtor executed a writing styled “agreement of commission” whereby 
he agreed to pay Rs. 1,300 being the amount of the loan within two years 
and nine months and to pay “commission” on Rs. 1,300 at the rate of 
Rs 10 per cent, per month, it was held that the commission was in the 
nature of interest and that it could not be admitted to proof after the 
date of the order of adjudication (i). A premium on a loan, however, 
is in the nature of principal and not in the nature of interest and it may 
be proved for just as principal (a). 

463. Where Interest is not stipulated for [P.-t. I. A., Scb. II, r. 
23 (1); Prov I. A., S. 48 (1)].—^A debt may be provable in insolvency 
It may also be overdue at the date of the order of adjudication. Where 
these two conditions exist, but interest is not reserved or agreed upon, 
the creditor may prove for interest at a rate not exceeding six per cent, 
per annum— 

(a) if the debt or sum is payable by virtue of a written instru¬ 
ment at a certain time, from the time when such debt or 
sum was payable to the date of the order of adjudication ; or, 

(b) if the debt or aura is payable otherwise, from the time when a 
demand in writing has been made giving the debtor notice 
that interest will be claimed from the date of the demand 
until the time of payment to the date of the order of adjudi¬ 
cation. 

This rule embodies the provisions of sec. 1 of the Interest Act, 1839, 
just as the corresponding English rule (6) embodies the provisions of sec. 
28 of the statutes 3 and 4 Will. 4, c. 42, being the Civil Procedure Act, 
1833 (c). The decisions on the Interest Act, 1839, sec. 1, as to the 
meaning of the expressions in that section apply equally to cases under 

(!•) Re Savin (1872) L. R. 7 Ch. App. 

760, 764, per Sir IV. M. James, L J. 

(y) Ex parte Bath (1882) 22 Ch. D. 450, 

454; Re Holland (1894) 1 Mans. 

509. 

(*) Subbarayalu v. Rowlandson (1891) 


(n) Ex parte Bath (1884) 27 Ch. D. 609. 
W B. A., 1914, Sch. II, r. 21 ; B. A., 
1883, Sch. II, r. 20. 

(c) Re Evans (1897) 4 Mans. 114, 116, 


Paras. 
462, 46a 
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this rule (rf). In England, where interest is not .agreed upon, the maxi- 
mum rate is four per cent, per annum, and where it is agreed upon, the 
maximum rate is five per cent, per annum (e). In India the rate is 
the s<ame in both cases, that is, six per cent, per annum (/). 


464. Where interest Is stipulated for i. A., Sch, II, t, 23 (2 ); 
Prov. I. A., s. 48 (2)].—Where a debt which has been proved in 
insolvency includes interest or any pecuniary consideration in lieu of 
interest, the interest or consideration will, for tJte purposes of dividend, 
be calculated at a rate not exceeding six per centum per annum, without 
prejudice to the right of a creditor to receive out of the debtor’s estate 
any higher rate of interest to which he may bo entitled after all the debts 
proved have been paid in full. The Insoh'ency Court has jurisdiction 
if a proper case is made out to reduce the rate of interest (ff). Rule 23 
m schedule II does not apply to a case in which the date of adjudication 
is antecedent to the judgment and in which by the decree express 
provision is made for the <iebt to carry interest. The provisions of 
rule 23 {2) do not apply to a judgment debt which by a special agreement 
of compromise by ^rhich the Official Assignee is bound and the parties 
are precluded from going behind or disputing in any way (h). 


The above rule only affects the creditor’s rights as to dividend, and 
not as to proof. Thus if the rate of interest agreed upon is eight per cent., 
the interest, for the purposes of dividend, ivill be calculated at six per cent 
The creditor may prove for the remaining two per cent., but in respect of 
the excess he will receive a dividend only after all the debts have been 
paid in full (i). He cannot, however, claim the excess even if there is a 
surplus after payment of the debts in full, unless he has first proved ; the 
reason is that the rule applies only to “ a debt which has been proved ” 0) 
^Vhere a judgment is obtained upon a debt which bears a higher 
rate of interest than that allowed by the judgment, the creditor cannot 


(d) 


64 \ WiiUOil , , 

iSurya Naram v. Pratap Narmn 
(1899) 26 Cal. 955 (“payable at 
a certain time”); Kuppasami Ptttai 
V. Madras Electric Tramway Oo. 
Ltd. (1900) 23 Mad. 41 (“demand”); 
Fezali v. Mahomed (1905) 7 Bom. 
L. K. 798 (“demand in -writing"); 
Marshall v. Bengal Spinnmg artd 
IVeaving Co. (1896) 1. C. aV, N. 
219 (compound mterest). 

(e) B. A., 1914, s. 66, and Sch. H, 


9 P.-t. I. A., Sch. II. r. 23; PrOY. 

1. A , s. 48. _ 

•) Qanpati v. Bali Ram I.L.R. 19-*® 
Nag. 1009, (’45) A. N. 276. 

,■) Cholalingam Chettiar v Om^ai 
Assignee of Madras L B. 69 !• A. 
157. I.L.:R. 1943 Mad. 603, 47 
C.W.N. 298, (’43) A. PC. 15, 45 
Bom. L.R. 563, 206 I.C. 482. 

(.•) Be Herbert ( 1892 ) 9 3Iorr. 253 j 
Kaulo Mohan v. Oalstaun (lOJo; 
51 Cal. L. J. 283, 295 ; Venkataraju 
V. Lahshmanasxvami (1931) 134 11- 
169, (’31) A.M. 729. 

(j) Re Herbert, supra. 
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provo for interest at a rate higher than that allowed by the judgment (k). 
The rule now under consideration applies only to unsecured debts {1). 
As to interest on mortgage debts, see para. 467 below. 

465. Debts payable at a future date [P.-t. I. A., Sch. II, r. 24; 
Prov. I. A., s. 45].—A creditor may prove for a debt not payable when 
the debtor is adjudged insolvent as if it were payable presently, and may 
receive dividends equally with the other creditors, deducting therefrom 
only a rebate of interest at the rate of six per cent, per annum computed 
from the declaration of a dividend to the time when the debt would 
have become payable, according to the terms on which it was contracted. 

Rebate of interest .—The effect of these rules is that when a debt is 
by contract payable at a future date, with interest in the meantime, and 
the debtor becomes insolvent before the time of payment has arrived, the 
creditor may provo for interest accruing after the date of the order of ad¬ 
judication, This is one of the e.xception3 to the general rule that interest 
cannot be proved for after adjudication. In such a case the proper 
course is to prove the principal sum as a present debt j then to deduct 
a rebate of interest at six per cent, per annum from the dividend upon it; 
and then to value and prove for the b'abihty to pay interest, the dividend 
on ivhich is to bo paid without any rebate as the rule applies only to 
debts and not to interest. If the rate of interest contracted for is six 
per cent, per annum, the proper course is simply to prove for the principal 
sum as a present debt, without any rebate, for the value of the liability 
to pay interest and the rebate are then equal and they neutralize each 
other (m). 

466. Interest after date of order of adjudication.—There are 
only two cases in which interest accruing subsequent to the order of 
adjudication may be made the subject of proof. One of them is where a 
debt is by the contract payable at a future time, with interest in the 
meantime. This has been dealt with in para. 465 above. The other 
is where there is a surplus after payment of all the debts (n). As to the 
surplus the rule is that it should be applied in payment of interest from 
the date of the order of adjudication at the rate of six per cent, per 
annum on all debts proved, whether they bear interest or not (o). The 
Court has no power to award interest at a rate higher than six per cent, 
per annum (p). 


(4) Ex parts Femngs (18S4) 25 Ch. D, 

(0 Re Fox and Jacobs (1894) 1 Q. B. 
■ 438. 

(m) Re Brawn di Winijrove (1891) 2 
Q B. 574. 

(n) P.-t. I. A., s. 49 (6); Prov. I.A., 


s. 61 (6). 

(o) Be Brown and Wingrove (1891) 2 
Q. B. 674; Re Mahomed Shah 
(1886) 13 Csl. 66. 

ip) Cbmga iSViAa* v. Mukarram Ali Khan 
(1926) 24 All. L. J. 441, 07 I. C. 
556, (’26) A. A. 361. 


Paras. 
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467. Interest on mortgage debt.—A mortgagee may sell the mort¬ 
gaged property in the cxcrciso of the power of sale reserved to him under 
the mortgage deed, or ho may bring a suit for the sale of the mortgaged 
property and have the property sold by tho Court. In either case he is 
entitled to apply tho proceeds of sale in pajunent of what is duo to him for 
principal, interest at tho agreed rate tip to the date of realization (q), and 
costs (r). If there is a surplus, it belongs to tho Official Assignee or 
Eeceiver. If there is a doOcicn<y, tho mortgagee may prove in respect 
of it, but ho is not entitled in that case to apply tho proceeds of sale in 
payment of interest subsequent to tho order of adjudication (s), and the 
proof will be limited to what was duo for principal and interest at the 
contract rate (t) at the date of the order of adjudication after deducting 
therefrom the proceeds of sale (m). He is, however, entitled to set off 
the income received from tho security since tho date of the order of 
adjudication against interest accniing subsequent to that date (r). 
The above rules apply whether the mortgagee realizes his security or 
assesses the value thereof (to). In England, since the Bankruptcy and 
Deeds of Arrangement Act, 1913 (x), a secured creditor cannot allocate 
the proceeds of sale to interest and prove for the principal as he can 
in India. The proceeds must be appropriated to principal and interest 
in the proportion that the principal bears to the interest at the agreed 
rate. 

467A. Usurious Loans Act.—^The Court has the power under the 
Usurious Loans Act, 1918, to reduce the rate of interest. This applies 
not only where the debtor is adjudged insolvent, but also a surety for the 
debtor (y). 


6. Mutual dealings and set-off. 

468. Mutual dealings and set-on [P.-t. I. A., s. 47; Prov. I. A., 
i. 46].—^It is provided by both the Acts that where there have been mutual 

(0 Re Fox jfc Jacobs (1894) 1 Q 438. 
(«) Quartermaine's case (1892) 1 63 . 

{») Quartermaine's case .-o' 

(w.) /-ox* Jacobs (1894) iQ.B.m 

Oanpati v. Baliram (’45) A. • 
276. See also Sharfuzzaman v. a. 
Hunter (1929) I2l I. C. 903, ( 30) 

(*) 22,"now B. A. ,1914, s 66 (2), 


(3) 


Jugal Kishore v. Bankitn Chatxdra 
(1919) 41 All. 481, 61 I.C. 192. 
As to the rule of damdupat, see 
In the matter of Harilal Mullick 
(1906) 33 Cal, 1269. 

See Re Pearce (1909) 3 Ch. 492,504. 
Quartermaine's case (1892) 1 Ch. 
639 ; Re Bonacino (1894) 1 Stans. 
59 ; Ramchand v. Bank of Upper 
India, Ltd. (1922) 3 Lah. 69, 67, 
74 I. C. 187, (’22) A. L. 281 ; 
Oppenhetmer v. ilf. E. Jlfoola 
Sons Ltd. (1929) 7 Rang. 614, 
120 I. C. 702, (’30) A. R. 20 and 47 . 
[Company in windmg up]. I 


Estate of 

(1025) 47 All. 745. 88 I. C. 78. 
VenlLraju v. 

(1931) 1341. C. 169, ( 31) A. M. 7.9. 
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dealings between the 
prove a debt under tii 
from the one party to 
the sum duo from the one party must bo set off against any sum due 
from the other party, and the balance of the account, and no more, is 
to bo claimed or paid on cither side respectively (z). 


insolvent a^ a crcditoTy prov ing or jJirfming-to—^^as. 

0 Ac^,"^’xiScouHt muSTuff^ken of is:dhb'^ ^^"471 
^ ir^p^t o^VircirSnfftual dealings, and 
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469. Earlier laws- as to set-off.—^Long before the making of any 
statutory provision on the subject it was the practice in bankruptcy, 
where there was a debtor and creditor account between the bankrupt 
and another person, to take tlio account between them ani adjust the 
balance duo from the one party to the other (a). This, however, ‘was 
not done where the debts were unconnected, with the result that if 
A owed B Rs. 1,000, and B owed A Rs. 1,500, and B became bankrupt, 
A was bound to pay the whole of Rs. 1,000 which he owed to B, and had 
to prove in tlie bankruptcy for the Rs. 1,600 which B owed him and to 
accept such dividend as ho could get on it. This led to great injustice, 
and to remedy the injustice there was legislation from time to time (6^ 
first allowing a set-off in the cose of mutual debts, and then extending 
it to the case of mutual credits. By sec. 39 of the Bankruptcy Act, 
1869, the application of the principle of set-off was substantially extended 
by including mutual dealmgs, and the category of provable debts was 
at the same time enlarged. 

This section is based on sec. 39 of the Bankruptcy Act, 1860. That 
section was reproduced with certain alterations in sec. 38 of the Bank- 
ruptcy Act, 1883. Sec. 38 of the Act of 1883 is re-enacted in sec. 31 
of the Bankruptcy Act, 1914. 

470. Set-off under the Code of Civil Procedure, 1908.—^The 
fundamental distinction between a set-off under'0. 8, r. 6, of the Code 
of Civil Procedure, 1908, and a set-off in insolvency is that while under 
the Code unliquidated damages cannot be set off against the plaintiff’s 
demand, such damages can be set off in insolvency if they arae o ut of 
contract (c). 


471. What are mutual dealings,—The expression “mutual dealings 
is very wide. It includes the case where two persons owe each other 


debts presently payable (d), and the 


(z) iTrtsftao Chandra v. Pabna Dhan- 
bhandar Co, Ltd. I. L. R. 62 Cal. 
298. (’35) A. C. 225, 39 C. W. N. 
lOG. 165 I. C. 991. 

(a) Youngv.BanlofBengaHlSSGyUL 
I. A. 87, 142-143 ; Chapman v. 
Derby (1712) 2 Vera. 117, 23 E. R. 


case where a debt is immediately 


os*. 

(5) Re Daintrey (1900) 1 Q. B. 646, 
• 673. 

(c) InthemfaterofthePxoneerBankLtd. 
(’61) A. C. 619. ' 

(d) This is a case of “mutual dabts". 


436 


LECTITRE Vn. 


Paras. 
471, 472 


due from one party but due at a future date from the other (e). It also 
includes the case where a person owes a debt to another, but has a claim 
against the other for “unliquidated damages for breach' of contract (/). 
Thus damages for breach of a lessor’s covenant may be set off against 
a claim for rent (g). Similarly damages for non-delivery of goods under 
a contract may be set oflf against the price of goods already delivered 
under the contract (A). The rule applies not only to unliquidated damages 
for breach of contract, but also to unliquidated damages arising out of 
contract. Thus damages for fraudulent mis-representation by the 
insolvent on the sale of goods may be set off in a suit by the Official 
Assignee or Heceiver for the price of the goods (f). On the same principle 
where a sale of goods upon credit is induced by the fraud of the pur¬ 
chaser and the purchaser becomes insolvent, damages for such fraud 
may be set off against a claim under the contract {j). The rule applies 
even where the mutual dealings result in a debt which is not merely 
contingent, but also'conditional (ib). The fact that one debt is secured 
and the other unsecured does not malie any difference. , Thus if the 
insolveht owes to A. B. Ks. 3,000, and A. B. owes to the insolvent Bs* 
2,000, and the insolvent has a lien for that amount on the goods of 
AB.t A.B. is entitled to have the sum of Rs. 2,000 set off against his 
claim 80 as to free the goods from the lien and to prove for the balance 
of Rs. 1,000 aga'mst the insolvent’s'estate. The Official Assignee or 
Receiver cannot claim that A.B. should pay the debt of Rs. 2,000 before 
the goods are delivered to him (/). 


- 472.'iiNo set-off unless ■ claims result 'in pecuniary liabilities.-* 

No right of set-off arises unless the claims on each side are such as result 
in, pecuniary liabilities arising out of contract. Thus if ^ is in bare 
custody of goods belonging to the insolvent, and the insolvent owes 
a debt to .4, A is not entitled to set off the debt against the claim for 
goods, for an owner of goods is entitled to them return in specie 
Similarly there is no right of set-off inrespect of money or goods deposits 


(e) Ex parte Frescot (1753) 1 Atk. 229; 
Young v. Bank oj Bengal (1836) 
1 M.I.A. 87, 145. This is a cos© of 
“mutual credits”. 

(/) Krishna Chandra v. Pabna Bhan- 
bhandar Ca. Lid., supra. 

(g) ' ■ -.. " ” 


{h) 

(»■) 


Iron Co. V. Naylor Benzon d- Co 
(1884) 9 App. cas. 434. 

{]) Tilley V. BoumanLtd. (1910) 1 h-B. 

(t) Re Taylor (1910) 1 K.B- 562; 

Daintrey (1900) 1 Q. 

(0 Ex parte Barnett (1874) L. B-9^' 
App. 293. So© also 
(1914) 2 Ch. 438. a cos© of * 
pany m winding up. and - 

Cu^e (1844) 12 W. & W. 751. 15- 
E. E. 1402. , - 

(m) Eberle’s Hotels d Resta^nt Coy. v. 
Jonas (1887) 18 Q. B. J>. 459. 
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for a specific purpose which has not been carried out (n), or of a balance 
of such money remaining after the purpose has been carried out (o). 
But where there is a debt on one side, and delivery of goods with instruc¬ 
tions to sell on the other, the delivery coupled with the instructions 
constitutes a giving <5f credit by the owner, and the section applies. Thus 
where the insolvent, who was indebted to his auctioneers for commission 
in respect of goods already sold, delivered some pictures to them to 
sell ,and receive the proceeds, and the pictures were sold, it was held 
that the auctioneers were entitled to deduct from tho proceeds the 
amount duo to them (p). 

473. Debts must be between same parties.—In order that 'debts 
may bo set off, they must bo between tho same parties. Therefore, a 
joint debt cannot bo set off against a separate debt, nor a separate debt 
against a joint debt (?). 


474. Debts must be due In same right.—Debts cannot be set off 
unless they are duo to and from tho same persons m the same right. 
Thus a debt duo to an e.xocutor in right of his testator cannot bo set off 
against a debt due from him personally (r). A debt duo to or from the 
Official Assignee in the course of the ^ministration of the insolvent’s 
estate cannot be set off against a debt duo from or to the insolvent before 
his insolvency (s). If a payment is made by a husband to his wife before 
insolvency, and the transaction is eet aside as a voluntary settlement, 
and the Official Assignee claims the amount from the wife, the wife 
cannot set off a debt due to her from her husband against tho claim of the 
Official Assignee, The reason for this is that the amount is payable to 
the Official Assignee not because it was a debt duo to tho insolvent, but 
because it is payable to tho Official Assignee quA Official Assignee on 
the setting aside of the transaction (<). An apparent exception to the 
rule that the debt must be due in the same right e.vLsts in the case of a 
sale of goods by a factor in his own name for an undisclosed principal. 
In such a case the buyer, in the event of the factor’s insolvency before 


(h) Re Pollit (1893) 1 Q. B. 455 (deposit 
of money); Buchanan y,< Findlay 
(1829) 9 B & C. 738, 109 E. R. 274 
(bills of exchange). 

(o) Re Mid-Kenl Fruit Factory (1896) 
1 .Cb. 587 ; younj; v. Bonfc of 
Bengal (1836) 1 M. I. A. 87, 146. 

(p) Palmer v. Day ds Sons (1895) 2 Q.B. 
618. < < 

(g) Ex parte Twogood (1805) 11 Ves. 

617, 32 E. R. 1189 ; Alliance Bank 
. • of Simla V. Mohan Lai (1927) 8 

Lah. 105, 101 I.C. 762, (’27) A.L. 


228 ; TKmfcoi v. Bamchandra (1921) 
45 Bom. 121, G3 I. C. 906; (’21) 
■A. B. 66; In the matter of the 
Pioneer Bank Ltd, supra; New 
Bank of India y. Banwari Lai (’49) 
AE.P. 337. 

(f) Btthop V. Uhurch (1748) 3 Atk. 691,' 
• 26 EB. 1197. < ' ' I' 

(•) West V. Pryce (1825) 2 Bing. 455, 
130 E R. 382 ; Alloway v. Steere 
‘ ’ (1882) 10 Q. B. D. 22. 

(t) I LiMr V. Hooson (1908) 1 K.'B; 174. 


Paras; 

472-474 
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474-477 


the goods are paid for, may'set off a debt due to him from the factor 
personally against the principal’s claim for the price of the goods as 
if the factor ■n’ere the principal (m). A set off can be claimed by an 
Insurance Company againht the Official Assignee of the sum due upon the 
policy effected by the insolvent notwithstanding the fact that the transfer 
effected by the insolvent of the policy was subsequently declared void 
by the Insolvency Court (t>). 

474A, Time-barred debts.—It has been held by the IVIadras High 
Court that the word “ due ” does not refer to a time-barred debt. The 
Receiver therefore cannot set off against the creditor's claim a time- 
haired claim against the creator (to). 


475. Contributory of company.—^A shareholder in a company 
who is also a creditor of the company is not, in the event of the company 
being wound up, entitled to set off tho debt due to him against the calls (z); 
but if he becomes insolvent, the rule in insolvency prevails, and the 
Official Assignee or Receiver may set off the debt due to the contributoiy 
against the calls (y). * 


476. Costs.—Costs of proceedings in insolvency cannot be set off 
against costs in another Court though the parties to the proceedings may 
be the same. If a set off were aUowed, no debtor could get a solicitor 
to act for him in insolvency proceedings, because to allow the set off^ is to 
defeat the solicitor’s lien for costs. Thus if a judgment-creditor presents 
an insolvency petition against the debtor, and the petition is tomissed 
with costs, the judgment debt cannot be set off against the costs of 
the petition (z). But the costs of piweedings in the Insolvency Court 
can be set off against costs of other proceedings in the same Court (a). 


477. Date for ascertalnlog balance.—The date of the order of 
adjudication is the time for ascertaining what mutual debts, credits and 
dealings were existing between the insolvent and other persons (&)• 


(«) 

(V) 

(w) 


Ex parte Dixon (1876) 4 Ch. D. 1331 
Lee V. Bullen (1858) 27 L. J. Q. B. 
101 - 

Jn re Thakurbhai yiaganlal (1942) 
2 Cal. 222, 46 C.W.N. 610, (’43) 
A. C. 140. 206 I. C. 258. 
Oopalaicriahna v. OSieial Rtceivtr 
(1930) 59 M.L-J. 6^^128 


Company Law. V 


(*) OriaselVe ease (1866) L. E. 1 Cb. 
App. 628. 

(ff) Re Universal Baniinff Corporation 

(1870) L. E. 6 Ch. App. 492. 


(e) Exparte Griffin 0830) J4Ch.D. 37: 

Re Drummank (1909) 2 K.B. 0—} 
Re Bassett (1896) 1 Q. B. 219. 


(o) Be A Debtor (1907) 2 K.B. 896. 


(6) Be Daintrey (1900) 1 Q-B. 646; 
/n the matter of the Pioneer Ban* Ltd. 
(’61) A. 0. 519. 
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i 478. Eflect ol notice of presentation of petition.—The extension 
of the right of sot off proceeded ohnost on the same lines aa the enlarge¬ 
ment of the category of provable debts. AVhat 'vras not a provable debt 
vas not a subject of set off. Under the English Law a person having 
notice of any act of bankruptcy avaOable against the debtor cannot 
prove for any debt contracted by tho debtor subsequently to the date 
of his so having notice (c). He cannot therefore set off any debt con¬ 
tracted with notice of an act of bankruptcy (d). Similarly under tho 
Presidency-towns Insolvency Act, sec. 46 (2), a person having notice of 
the presentation of any insolvency petition by or against tho debtor 
cannot prove for any debt contracted by the debtor subsequently to 
the date of his so having notice. He cannot therefore set off any debt 
contracted with notice of the presentation of an insolvency petition 
(sec. 47). There are no such provisions in the Provincial Insolvency Act. 
Under that Act, a person, though he has notice of the presentation of an 
insolvency petition, may prove for a debt contracted by the debtor 
subsequently to the date of his so having notice, and he may also set 
off a debt contracted with such notice. 

7. Priority of debts, 

479. Priority of debts [P,-t. I. A.> s. 49; Prov. I. A., s. 61].— 
In distributing the property of the insolvent there are certain debts, 
which as between themselves rank equally, but are entitled to priority 
over other debts of the insolvent. These are as follows :— 

(a) Debts due to the CToion or to any local aiithorityl —^Debtsduetothe 
Crown or to any local authority belong to the class of preferential debts. 
The expression " local authority ” is defined in the General Clauses Act, 
1897, sec. 3 (28), as meaning a municipal committee, district board, body 
of port commissioners (c) or other authority legally entitled to or entrusted 
by the Government with the control or management of a municipal or 
local fund (/). As to Crown debts, see para. 414 above. 

(b) Salary or wages of cleric, servant or labourer. —^Next among the 
preferred debts are, under the Presidency-towns Insolvency Act, the 
salary or wages of any clerk, servant or labourer in respect of services 
rendered to the insolvent during four months before the date of the 
presentation of the petition, not exceeding Es. 300 for each such clerk, 

(c) B. A., (1914) 8. 30 (2). A.M. 789 I.L.R. 1937 Mad. 789. 

(d) B. A., (1914) B. 31. (/) Shrtnivata Rao v. Secretary of 

(«) Official Assignee v. Trustees of Port State (1935) 68 3Iad. 1014, 167 I.C. 

Trust (1936) 166 I.C. 427, ('36) . 1007, (’35) A. M. 931. 


Paras. 
478,479 
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Para. 479 and Rs. 100 for each such servant or labourer; and under the Provincial 
Insolvency Act, the salary or wages, not exceeding Rs. 20 in all, of any 
clerk, servant or labourer in respect of services rendered to the insolvent 
during four months before the date of the presentation of the petition. 
A clerk paid partly by salary and partly by commission is within the 
section {g). The wages of a labourer may be payable either for time or 
for piece-work. 

' (c) Rent.—Under the Presidency-towns Insolvency Act rent due to 

a landlord from the insolvent, not exceeding one month’s rent, is also 
amongst the preferential debts. It is not so under the Provincial In¬ 
solvency Act. Different considerations arise under that Act, where 
rent is claimed for premises in which the insolvent’s goods are stored. 
If they are stored after adjudication, the rent will come under expenses 
of administration and will take priority even over the debts of a secured 
creditor. It is otherwise where the premises are vacated before the 
order of adjudication (A). 


The section deals with preferential payments to be made by the 
Official Assignee or Receiver out of tho asstia of the insolvent in his bands. 
It does not affect persons holding security and not claiming in the in- 
solvency (i). 


The debts mentioned above rank equally between themselves and 
are to be paid in full, unless the assets are insufficient to meet them in 
which case they abate in equal proportions between themselves. They 
must also be paid immediately, subject only to the retention by the 
Official Assignee or Receiver of such sums as may be necessary for tho 
expenses of administration or otherwise. In a Calcutta case, rent due 
to the landlord was held to be expenses of administration, where the 


(j) Re Klein (1006) 22 T. L. B. 664. 
In Ex parte Hicken (1850) 10 L.J. 
Bank. 8, it was held that commis- 
Bion could not be the subject of 
preferential payment. To remove 
all doubt it was provided by the 
B A., 1926, 8. 2, that the priority 
given by s. 33 of the B. A., 1014, 
to the wages or salary of a clerk 
or servant applies to wages or 
salary whether or not earned 
wholly or in part by way of 
commission. See In T, 

Nambi Chetty. (1938) Mad. 87. 
175 I.C. 799, (’38) A. 31- I-IS, wbero 
payment to tho financing creilitor 
of net realisations from litigation 
was allowed as costs in a dmln i s tra- , 


non. 

(A) Mohammadi Begum v. ATiaan Ahsan 
(1937) 171 I.C. 993. (’37) A. L. 98. 

(»> Banfc o/ Upper Indm v. 

etrator-Qeneral of Bengal (iyi»l 
45 Cal. 653, 47 I.C. 529. See 
also Ibrahim Khan v. Bangatami 
(1905) 28 3Iad. 420, and Doit 
Muhammad Khan v. Mant Bam 
(1907) 29 All. 537. In Bank oj 
Upper India v. ‘ AdminUtrator- 
Qeneral of Bengal, the mortgage 
was an English mortgage, and 
it was held that tho first mort- 
gogee was entitled to prionty o^-ef 
tho Crown, but that the 
mortgagee was not. It is ihlKcult 
to support tho distinction. 
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receiver was unable to vacate owing to the goods of the insolvent on 
the premises being attached (j). 

After the preferential debts have been paid in full, all debts entered in 
the schedule are to be paid rateably according to the amounts of such debts 
respectively and Without any preference (fc). If there is any surplus after 
payment of all the debts mentioned above, it must be applied in payment 
of interest from the date of the order of adjudication at the rate of six per 
cent, per annum (1), under the Presidency-towns Insolvency Act, on aU 
debts proved in the insolvency (m), and under the Ih'ovincial Insolvency 
Act, on all debts entered in the schedule of creditors as provided by sec. 33 
of that Act. 

In section 61 (6) the words “all debts entered in the schedule ” 
have reference to the principal and to the interest added to it. It is 
clear therefore that interest at 6 per cent, will run on the aggregate of 
the debts entered in the schedule as due to any particular creditor from 
the date of the adjudication of the debtor as insolvent (n). 

Sec, 61 (6) is primarily intended to provide for cases where the surplus 
does not admit payment of more than 6 per cent. The object is not to 
vary the rates fixed by contract or decree but to afford some recompense 
to the creditors for keeping their money frozen during the period sub¬ 
sequent to the adjudication if the surplus held by the receiver justifies 
such a course (o). 

Law applicable in the %nnding up of a company is sec. 230 of the 
Indian Companies Act 1913, and not sec. Cl of the Provincial Insolvency 
Act. Where there is a" conflict between the two Acts the provisions 
of the Indian Companies Act must prevail (p). 


479A. Priority under Hindu Law,—Questions of priority under 
Hindu Law have arisen in dealing with the separate property of the father 
and his joint family estate in the event of insolvency of either the father 
or the son. A question arose before the Privy Council upon the insolvency 


(j) OMcial Trustee of Bengal v. Kusen 
Oopal (1930) 67 Cal. 1210, f30) 
A.C. 459. 

(fc) Oflcial Aaiignee v. Secretary, 
M, S. Af. Bailway Emplogeei'" 
Co'Operafite Urban Bank I.L.R, 
1941 Mod. 61, (’41) A. M. 297, 
194 I.C. 318. 

(0 But not nioro: Oanga Sahai v. 
Afutarram Ali Khan (1026) 24 
All. L. J. 441, 97 I.C. 550, (’26) 
A. A. 361. i 


(m) Re Mahomed Mahmud Shah 
(1886) 13 Cal. 66. 

(n) Pmyag Mandar v. Mukteehwar 
Prtuad I.L.R. 26 Pat. 648, (’49) 
A. P. 63. 

(o) Pat Ram v. Sulhde* I.L.R. 22 
Luck. 478 (’47) A. O. 202. 

(p) , Seer of Slate for India v. Punjab 

Induetrial Bank Ltd-, Lahore I.L.R. 
12 Lnh. 678, (’31) A. L. 351, 134 
1. C. 200. 


Paras. 
479,479A 
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Para. 479A of tho son after the death of the father who had left separate property 
and was at the time of his death a mcmher of tho joint family, as to 
wJiether tho father’s creditors could claim priority over tho claims of the 
creditors of tho son in respect of tho separate property of the father 
inherited bj* tho son and also the family property. With regard to the 
claim of tho son’s creditors it was held that before any of the father’s 
separate property could bo applied in payment of tho son’s creditors 
in tho insolvency proceedings, all creditors of the father were first entitled 
to have their claims satbfiod out of the father’s separate property. 
The interests of tho insolvent son which would remain after the father’s 
debts had been ascertained and paid could be dealt with in the insolvency 
proceedings for the benefit of tho creditors of tho son. This, it was 
observed by their Lordships, may well necessitate some proceedings in 
the nature of a suit for administration. But with regard to the claim 
of the creditors of the father to priority under the Hindu I<aw against 
the son’s interests in the joint family property, which was founded on a 
text of Brihaspati referred to in Mayne’s Hindu Law (sec. 313), their 
Lordships pointed out that it was not supported by judicial authority. 
Lord Russell of Killowen, in delivering the judgment of the Board on this 
point, observed as follows;—The Hindu Law as administered today 
has departed from the old Hindu Law, the tendency being restrict 
and not to extend the limits of its doctrine..... .Their Lordships are 
not prepared to depart from this tendency by holding that a priority 
of payment out of the joint property, which so far as they are aware, 
has never prevailed in practice among the Hindus in British India, 
exists today in favour of the creditore of a father as against the creditors 
of a son. But even if such priority had existed under the Hindu Law, 
it would have had to yield to any statutory provision inconsistent there¬ 
with ; and in the present case the provisions of the Presidency-towns 
Insolvency Act for example sec. 49 (5) afford a complete answer to the 
appellant's claim. Nowhere in the Act is any priority conferred on the 
debt of an insolvent’s father (g). 


Under sec. 52 (2) (b) the capacity to exercise the power of the in¬ 
solvent father of a joint Hindu family to sell the joint family property 
for his untainted antecedent debte vests in the Official Awignee. Bat 


of sec. 49 (6) do not apply (r). 


(2) 


(r) Sat2^arainv. Sri JCishen 

63 1.A. 384. C36} A.FC. 27^ »* 

17 Lah. 644, 38 Boro. L. 

40 C.W.N. 1382.'164 I.C. 6. 
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480. Administration of estates of partners [P.-t. I. A., s. 49 (4); 
Prov. I. A., s. 61 (4)].—The general rule is that in the insolvency of 
partners, the partnership property is applicable in the fii^t instance in 
payment of the partnership debts, and the separate estate of each partner 
is applicable in the first instance in payment of his separate debts. If 
there is a surplus from the separate estates of the partners, it is to bo 
dealt with as part of the partnership property; and if there is a surplus 
of the partnership property, it is to be dealt with as part of the respective 
separate estates in proportion to the interest of each partner in the 
partnership property. A decree obtained against a partnership and one 
of the partners personally, as his separate debt may in the event of the 
insolvency of the partners, be ranked either against the joint property 
of the partnership or the separate property of the partner, against whom 
the personal decree was obtained («). Seo para. 481. 

“ Partnership debt ” means a debt which is due from a partnership. 
The mere fact that a partner is personally liable for the partnership debt 
as a partner d,oes not deprive the debt of its character as a partnership 
debt. To hold otherwise would be to obliterate all distinction between 
the expressions “partnership debts” and “separate debts” as used 
in the section (l). 

The above rule as to priorities in the case of joint and separate debts is 
subject to the following exceptions:— 

1. Joint creditors may prove against the separate estates of the part¬ 
ners in competition with the separate creditora if there is no joint estate 
and no solvent partner (a). 


2 . ^Vhero a joint creditor is the petitioning creditor in respect of a 
joint debt against one partner, ho may prove in competition with the 
separate creditors of that partner (r), and this is so even whore that 
partner owes him a separate debt which was sufficient to have supported 
the petition (w). 


3. Whero the separate property of a partner has been fraudulently 
converted by his co-partners to the uso of tho partnership, the separate 
creditors may prove against tho joint estate in competition with tlio joint 
creditors ; and where property belonging to tho partncrsliip has been 


(*) JetAalal v. (1030) 32 

Bom. L.R. 702, 127 l.C. 335, (’30) 
A.B. 330. 

(0 Harw I!aj Khanna v. JlatruiiUa Jlal 
(1033) 143 l.C. 755. (*33) A. L. 630. 
(u) Jie Carpenter (1890) 7 Morr. 270; 


jR« Budgett (1894) 2 Ch. 557. 

(p) Ex parte AcLerman (1803) 14 VeS. 
004.33 B.R. 653. 

(w) Ex parte Burnett (1$4I) 2 B. & 
D. 357. 
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Paras. 
480, 481 


fraudulently converted by a partner to his own use, the creditors of the 
firm are entitled to prove against the separate estate in competition with 
the separate creditors (a:). 


4, Where a member of a firm carries on a distinct and separate 
trade, and a debt becomes due to the firm in the ordinary course of 
business between the member and the firm, the firm may prove against 
the estate of such member in competition with the separate creditors; 
and if a debt becomes due from the firm to such member, he may prove 
against the joint estate in competition with the joint creditors {y). 


The Allahabad High Court refused to engraft the second exception, 
referred to above, on to sub-section (4) of sec. 61 of the Provincial 
Insolvency Act in favour of the joint creditors of the insolvent partnership 
who were competing with the pereonal creditors of one of the partners who 
claimed to be satisfied out of the separate property of the partner. It 
was said that the Provincial Insolvency Act was an Act to consolidate 
and amend the law relating to Insolvency in British India, and it must be 
presumed that the Indian Legislature in passing that Act was aware 
of the exceptions made by the English Courts to the English Bankruptcy 
Act, on which the Indian enactment is based, end that if it was the inteH' 
tion of the Legislature to allow exceptions to the rule as laid down in the 
Act, one would exj)ect to find a provision to that effect in the Act itself (z). 
That argument cuts both ways and the point is not free from doubt. 
The Legislature’s knowledge of the trend of English decisions on similar 
provisions of the English statute might equally have led it to believe 
that the Indian Courts would fall in Ime with the view of the English 
Courts. It is desirable that the Legislature should step in to remove the 
doubt on the point. 


481. Proof in respect of distinct contracts.—^Under the English 
law, if a debtor was at the date of the receiving order liable in respect 
of distinct contracts as a member of two or more distinct firms, or as a 
sole contractor and also as a member of a firm, the circumstance that the 
firms are in whole or in part composed of the same individuals, or that the 
sole contractor is also one of the joint contractors, does not prevent proof 
against the property of the firm, or of each of the firms, and the property 
also of the individual partner in respect of contracts on which they are 
respectively liable (a). Thus where a joint and several promissory note 


(r) Ex vatit SilUtoe (182-1) 1 GI. and 

J. 374 s Head v. Eatley (1877) 3 (*) 
App. Cos. 04. 

(w) Ex parte ^aude (1867) L. It. 2 Ch. 

App. 650 5 Ex parte Sitttloe (1824) (a) 


/Sii* Mihi Lai aT 

Jl. 1041, 149 I.C. 035, (34) A.A. 
rX. 1914, Sch. n, r. 10. 
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was signed by a firm and also by two members of the firm, it was held 
that the holder of the note ^vas entitled to prove against, and receive 
dividends from, both the estates, that is, the estate of the firm and the 
separate estates of the two partners. The rule was first introduced by 
sec. 37 of the Bankruptcy Act, 1869, which abolished the bankruptcy 
doctrine of election in the case of contracts Avhich prevailed before the 
rule (6). There being no such rule in the Indian Acts, the old doctrine 
of election will probably apply, and the creditor will not be entitled to 
prove against, and receive dividends from, both the estate of the firm and 
the separate estates of the partners. He will have to elect whether he 
would prove against the joint estate or against the separate estates. 
The election lies with the creditor and not with the Official Assignee or 
Receiver (c). A creditor who does not know that he has the right to 
elect does not lose the right merely because he has proved against, and 
received dividends from, one estate ; ho may change his election on 
refunding the dividends which ho has received, with interest, though he 
cannot disturb any dividends already paid. He cannot, however, 
change his election after he has made a dehberate and conclusive 
election (d)< 

The rule of English law stated above does not apply unless there 
are two distinct estates. Thus where two persons named Hooper carried 
on business in partnership in England under the name of Hooper & Sons 
and in Portugal under the name of Hooper Brothers, and they were 
adjudged bankrupt by the London Bankruptcy Court, and subsequently 
also by the Commercial Tribunal of Oporto, it was held that a creditor 
who, as holder of bills drawn by the Portuguese firm upon and accepted 
by the London firm had received a dividend in the Portuguese bank¬ 
ruptcy, was not entitled to prove against the estate in England e.xcept on 
the terms of his accounting for what he had received under the Portuguese 
bankruptcy (e). 

482. Proof by a partner against a partner.—The general rule is 
that neither a partner, nor a retired partner, nor the representative of a 
deceased partner, can prove in the insolvency of the continuing or surviv¬ 
ing partner in competition with the joint creditors of the firm of which 
the partner, or retired or deceased partner was a member. This rule does 
not apply unless there is actually proved in the insolvency some debt 


(6) Ex parte Honey (1871) L. R. 7 Ch. 
App. 178. 

(c) Jethalal v. Lallubhai (1930) 32 
Bom. L. R. 702, 127 I.C. 335, 
(’30) A. B. 380. 

(d) Ex parte AdoTnson (1878) 8 Ch. D. 


807; Ahmed Haji v. Mackenzie 
StuaH Co. (1928) 105 I.C. 366, 
(’28) A. S. 40. 

(e) Banco de Portugal v, Wadell (ISSO) 
S App. Cas. 161. 
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in respect of which the insolvent and the retired or deceased partner 
were jointly liable. The mere posaifaUity that such debts may be proved 
is not sufficient to introduce the application of the rule (/). The existence 
of debts which, though provable against the estate of the insolvent partner, 
are barred by limitation as against the retired or deceased partner, will 
not preclude the latter from proving. Thus if one of three partners 
retires from the firm, and he subsequently advances money to the firm, 
and the other two partners continue the business and become insolvent, 
and there are at that time creditors of the old firm still unpaid, the retired 
partner is entitled to prove in competition with the j'oint creditors, if 
their claim in respect of the j'oint debts is barred as against him, even 
though it may be provable as against the j'oint estate of the other 
partners (g). ” In a Nagpur case a person who had j'oined another as a 
partner in business and had, upon his subsequent withdrawal, obtained a 
promissory note for the amount of his contribution, was allowed to 
prove, m the insolvency of the other person resulting from the debts 
contracted before the partnership was fonned, the debt on the promb- 
sory note subject to the extent of the amount found due upon settlement 
ofaccoimts in accordance with sec. 48 of the Partnership Act” (A)* 

4S3. Distress lor rent due before adjudication. fP.-f. I, A., s. 50].— 
After an order of adjudication has been mad© no distress for rent due 
before such order can be made upon the goods or effects of the insolvent, 
unless the order be annulled, but the lanffiord or party to whom the rent 
may be due will be entitled toprove in respect of such rent. There is no 
such section in the Provincial Insolvency Act. 


7 /) St pon. (1884) 55 Ch. (A) N.V. I- CM-nMcl 

D. S05. ^ Co. (’3^) 410. 

[g) Be Uepbvm (1885) 14 Q. B. D- 
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LECTURE Vni. 

PROPERTY OF THE INSOLVENT. 

484. Property of the Insolvent.—On the making of an order of 
adjudication the “ property of the insolvent "vests in the Official Assignee 
or Receiver for the benefit of his creditors and becomes divisible amongst 
them. The expression “ property of the insolvent" in both the Acts 
means such of the insolvent’s property aa is divisible amongst his creditors. 
This subject falls to be considered under two heads, namely, property 
which is divisible amongst the creditors and property which is not so 
divisible. The relevant sections are sec. 52 of the Presidency-towns 
Insolvency Act, and sec. 28 of the Provincial Insolvency Act. 

485. Insolvent’s property under the Presidency-towns Insolvency 
Act (s. 52),—^Under the Presidency-towns Insolvency Act the property 
which is not divisible amongst the creditors of the insolvent comprises 
the following particulars, namely:— 

(i) property held by the insolvent on trust for any other person; 

(ii) the tools {if any) of his trade and the necessary wearing apparel, 
bedding, cooking vessels, and furniture of himself, his wife and 
children, to a value, inclusive of tools and apparel and other 
necessaries as aforesaid, not exceeding Es. 300 in the whole. 

The property which is divisible amongst the insolvent’s creditors 
includes— 

(a) all such property as may belong to or be vested in the insolvent 
at the commencement of the insolvency or may be acquired by or 
devolve on him before his discharge; 

(b) the capacity to exercise and to take proceedings for exercising all 
such powers in or over or in respect of property os might have 
been exercised by the insolvent for his own benefit at the 
commencement of his insolvency or before his discharge ; and 

(c) goods in the possession, order or disposition of the insolvent. 

486. Insolvent’s property under the Provincial Insolvency Act 
(s. 28).—^Under the Provincial Insolvencj' Act, property (not being 
books of account) which is exempted by the Code of Civil Procedure, 190S, 
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Para. 486 


or by any other enactment for the time being in force, from liability to 
attachment and sale in execution of a decree, is not divisible amongst the 
insolvent’s creditors (a). Except property ivhich is so exempted all 
property which may belong to or bo vested in the insolvent at the date of 
the presentation of the petition is divisible amongst his creditors. Pro¬ 
perty which may bo acquired by' or may' devolve on the insolvent after 
the date of the order of adjudication and before his discharge vests 
forthwith in the Receiver and is also divisible amongst his creditors. 
Goods in the order and disposition of the insolvent at the date of the 
presentation of the petition are to bo deemed to be the property of the 
insolvent and they are divisible amongst his creditors. 

In respect of property which is divisible amongst the creditors of the 
insolvent there are three points of difference between the two Acts, 
namely:— 

(1) Under the Presidency-towns Insolvency Act property acquired 
by or devolving on the insolvent after the date of the order of 
adjudication does not vest in the Official Assignee until he 
intervenes and claims the property. Under the Provincial 
Insolvency Act it vests in the Receiver as from the date of 
the acquisition or devolution. 

(2) Under the Presidency-towns Insolvency Act the title of the 
Official Assignee relates back to the first available act of 
insolvency. Under the Provincial Insolvency Act it relates 
back only to the date of the presentation of the petition. 

. (3) Under the Presidency-towns Insolvency Act the reputed 
ownership clause applies inter alia to secured creditors, 
under the Provincial Insolvency Act, it does not apply to 
secured creditors. 

These points of difference will be considered in their proper place. As 
to property not divisible amongst the creditors there is no substantial 
difference between the two Acts. This class of property may be consider¬ 
ed first. 


(a) Rdhiman v. Nagar Mai (1934) 147 
I.C. 640, (’33) A. L. 1010, -where the 
bouse occupied by an agriculturist 
•was not allowed to be sold; JUartgalt 
Prasad v. Zafar Husain (1937) 


CC I.C. 228, (’37) A. O. 177. 
.L.R. 13 Luck. 64 '^bere layers 
)Ook 3 were allowed to be taken 
possession of by the Receiver. 



IXSOLVEKT’S raOPERTV. 


449 


1. PROPERTY NOT DIVISIBtE AMONG CREDITORS. 


Property which is not divisible among the creditors of the insolvent 
falls into two classes, namely :— 

1. Property held by the insolvent on trust for any other person ; and 

2. Tools of trade, apparel and other similar property. 

1. Property held by Insolvent as Trustee. 

487. Properly held on trust [P.-t. I. A., s. 52 (1) (a); Prov. I. A., 
s. 28 (5)],—Property held by the insolvent on trust for others is 
not divisible among liis creditors and therefore does not pass to the Official 
Assignee or Receiver (6). The insolvent has no beneficial interest in such 
property nor any disposing power over it which he may exercise for his own 
benefit. It was accordingly held both in England (c) and India (d), even 
before tho enactment of the special provision as to trust property, that 
property held by tho insolvent on trust for others was not divisible among 
his creditors. 


488. Persons holding property Id fiduciary capacity.—-The rule 
that property held by the insolvent on trust for others does not pass 
to the Official Assignee or Receiver applies not only to property held 
by the insolvent as a trustee In the strict sense of the term, but to property 
held by him as executor or administrator (e), or in any fiduciary capa¬ 
city (/). Thus property in the possession of an insolvent as a bailee (y), 
factor (ft), solicitor (i), broker (j), auctioneer {k}, or cashier {1}, is property 
held by him in a fiduciary capacity, and if he is adjudged insolvent, 
it will belong to the principal, and will not pass to the Official Assignee. 
The position is the same in respect of money held by an agent to collect 


<6) H. Hunter v. Bani Kamz Abid 
37 Bom. L. B. 874, (’35) A.PC. 
104, 40 C. W. N. 33, 153 I.C. 
426 (P.C.). 

<c) IFinc/j V. Keeley (1787) 1 T. R. 619, 
99 E R. 1284. The English 
Acts prior to the Bankruptcy Act, 
1869, did not contam any express 
provision ns to trust property. 

<d) Re Vardalaca Cham (1877) 2 
Mad. 15. Tho I.I..4., 1848, did 
not contain any express provision 
as to trust property. 

<e) Ludlow V. Browning (1708) II 
Mod. 138, 88 E. R. 950 ; Jama 
Muhammad v. Official Assignee 
(1946) A.M. 25 (1946) Mad. 486. 
(1945) 2M L. J. 318. 


iS) In the matter of Sued Kazim (1927) 
5 Rang. 73, 76, 102 I C. 389, (’27) 
A.R. 140; New Zealand and Aus¬ 
tralian Land Co. v. Walson (1681) 
7. Q. B. D. 374, 383; Benarsi Das v. 
Bhagat Ram (1934) 148 I.C. 550, 
('34) A. L. 683. 

(V) Re HaUeit's Bstate (1879) 13 Cb. 
D 696, 710-711; Kush Dan v. 
Official Assignee (1936) 160 I.C. 
303, (’36) A.M. 21. 

(ft) Taylor v. Plumer (1815) 3 M. & S. 
562, 105 E.R. 721. 

(*) Re Hallet's Estate (1879) 13 Ch. 
D. 696 

(i) Earjwr<« Cooie (1876) 4 Ch. D. 123. 
(1) Be Cotton (1913) 108 L.T. 310. 

(1) Re Bolton (1891) 8 Morr. 69. 
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Para. 488 and remit (m) or by a secretarj'j or treasurer of a society (n). But a 
deposit by an employee with the employer as security for good behaviour 
cannot be claimed as trust property upon the insolvency of the latter (o). 
Where a debtor deposits money with a third person for payment to his 
creditor, the money, if not paid, is available for distribution among the 
other creditors upon the insolvency of the debtor (p). A mere entry 
by a firm in their books of account crediting a certain sum to a particular 
deity by way of charity does not constitute the firm trustees for the 
deity in respect of that sum whicli is continued to be used by the firm 
in its business as before. Consequently on the insolvency of the firm, 
the deity is not entitled to payment of that sum in full (q). Provident- 
fund established by the bank for the benefit of its employees is in the 
nature of a trust. The relation betw'een bank and its employees is not 
that of debtor and creditor. The bank holds the funds in a fiduciary 
character and on the bank’s going into liquidation the fund does not 
form part of the assets of the bank by the combined operation of sec 229- 
of the Companies Act and sec. 52 of the Presidency-towns Insolvency Act. 
The employees are entitled to be paid in full the amounts standing to 
their credit in the fund (r). The delivery by a debtor of halves of cur¬ 
rency notes to his creditor though it be with the intention of paying off 
the debt by a further remittance of the other halves, does not pass the 
property in the notes to the creditor so as to entitle him to claim delivery 
of the other halves. The debtor does not by simply sending the first 
halves become a trustee or bailee in respect of the other halves of the 
notes (s) The Privy Council upheld the claim to priority made by a 
person who had entrusted certain sums of money to his agent, a firm, for 
investment in other firms. The agent firm although it had no authority 
to employ any part of it in its own business, had been from a very early 
date without the knowledge of the constituent employing a large portion 
of the moneys in its own business. It was held that, upon failure to 
prove that the dealings had established a new contract or that there was 
a ratification of the dealmgs, the insolvent agent firm was, upon the 


(m) See para. 493 below; Alliance Bank (j) 
of Stmla V. Amritear Bank (1916) 
Punj. Bee. No. 79, p. 322, at 

p. 324. 31 1.C. 216. 

(n) Barmay <£• Co. v. The Official {»•) 
Aangnee of Madras (1912) 35 Mad. 

712. 11 I.C. 769. 


( 0 ) 


Jtam Chand v. Md. Akram (1037) 
170 I.C. 534, (’37) A. L. 444. 


w 


(p) Qurdit Singh v. ChuniM (1031) 134 
I. C. 100, (’32) A. L. 66. 


Soonxram Eamniranjandas v. 
Nachxyar Koli 40 Bom. L. R- 1-36 
(P.a) (’38) A.PC. 259, 42 C. W. 
1125, 176 I.C. 906. 
r. S. Venlatarangam v. Official 
Ltyutdalor, Travancore National «£• 
Quihm Bank Ltd. (’39) A, 31- 332, 
183 I. C. 889. 

Smith V. Mundy (I860) 29 L J- 
QB. 172; Koti Venkata Jiamiah 
V. Official Assignee of Madron 
(1910) 33 Mad. 196, 6 I.C. 202. 
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death of the constituent in a fiduciary position towards his minor heirs 
and that their claim to priority for payment out of the funds in the hands 
of the Receiver could not be refused on the ground that they were no 
better than Bank deposits with the insolvent firm (0- 


489. Right to follow trust property.—(I) Where a trustee, which 
expression includes a person occupjdng a fiduciary position {u), has 
disposed of trust property, and the mono 3 ' constituting the proceeds 
thereof can be traced in his hands (u), the beneficiary' is entitled tofolhxo it, 
although it may' have been mixed by' the trustee with money of his own 
and can no longer be identified. The reason is that equity could follow 
the money even if put into a hag or into an undistinguishable mass, by- 
taking out the same quantity' (lo). The same is the rule of the Indian, 
law (z). In a case before tho Privy Council the facts ^ve^e that in 1919 
a sum of Rs. 10,000 was left in the hands of a firm for investment in their 
business at a fixed rate of interest in the name of a minor, to whom the 
Bs. 10,000 was to be paid on his attaining 21 years. In 1D25 the members 
of the firm were adjudged insolvent. It had been admitted that the 
transaction of 1919 constituted a trust in favour of the minor, and it 
was not alleged that the Rs. 10,000 had not been invested in the business, 
or that it had been lost, or had ceased to exist before the insolvency. 
It was held that the assets of the firm vested in the Official Assignee 
subject to a charge for Bs. 10,000 in favour of the minor. The right of a 
beneficiary to follow a trust fund does not depend upon whether the 
fund has been properly or improperly disposed of (y). 

(2) If a trustee wrongfully mixes the trust property or the proceeds, 
thereof with his own, the beneficiary is entitled to a charge on the whole 
of the mixed fund for the amount due to him (s). 

{3) It follows from the above propositions that if money held by a 
person as a trustee has been paid by him to his account at his banker’s, the 


(0 Mumgappa Chettiar v. Official 
Assignee (1937) 641.A. 343,40 Bom. 
L.K. 1. 42 C. W. N. 8, 170 I.O. 
329, (’37) A. PC. 296. 

(«) Be HalUtt'e Estate (IS79) 13 Ch. J>. 
690. 720. 

(v) Tho tnist fund can always be trwed 
. so long as it has not been dissi* 

pated, annihilated or destroyed; 
Erith V. Cartland (1865) 34 
Ch. 301, 304; Be Ballet's Estate 
(1879) 13 Ch. I>. 696, 719. 

(w) Be Hallett's Estate (1879) 13 Ch. D. 
696, 718. 

(i) Indian Trusts Act, 1882, s. 63. 


Official Assignee of Madras v- 
Krishnaji Bhat (1933) 60 I.A. 203, 
66 Mad. 570, 35 Bom. L.R. 756, 
37 C. W, N. 713, 143 I.C. 162, (’33) 
A.p.O. 148; Krishnadas v. Batan- 
bai (1941) Bom. 42, 42 Bom. 
L.R. 1044, 193 I.C. 718, (’41) 
AB. 41; Vcerappa Chetty v. 
Official Assignee (’35) A. M, 686. 
Indian Trusts Act, 1882, s. 66; 
Official Assignee of Madras v. 
Devakottah (1929) 62 Mad. 919. 
121 I.C. 603, (’30) A.M. 24 ; Veer- 
appa Chetty v. Official Assignee 
(’35) AM. 686. 
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Para. 489 person for whoni he held the money can follow it, and has a charge on the 
balance in the banker’s.hands. It was so held in Se Hallett's Estate (a), 
which is the leading case on the subject of following trust property. 


(4) If a person who holds money as a trustee pays it to his account 
at his banker’s and mixes it with his own money, and afterwards draws 
out sums by cheques in the ordinary manner, the rule in Clayton's case (b) 
attributing the first drawings out to the first payments in does not apply, 
and the drawer must be taken to have drawn out his own money in 
preference to the trust money (c). “ He would in the absence of any 
evidence that he intended a wrong be deemed to have intended and done 
what was right, and if the act could not in that way be wholly justified, 
it would be deemed to have been just to the utmost amount possible ” (d). 
In any event the trustee would be estopped from alleging that he drew 
out the trust money, and not his own, and this estoppel binds the Official 
Assignee (e). 


(6) The right to follow the money can only arise where the inter¬ 
mixture of it by a person occupying a fiduciary position with his own 
moneys was tvrongful. Where in a particular class of business the relation 
between the parties which was originally that of trustee and cestui que 
trust is transformed at a later stage into that of a debtor and creditor, 
the intermLvture is lawful, and the right to follow the money does not 
exist. Thus a factor entrusted with the sale of goods may keep the 
proceeds separate, or he may mix them with his own moneys. Such 
intermixture is not wrongful, for according to the usage of trade between 
merchants and factors, the factor may blend the proceeds with his own 
moneys, in which case the proceeds Jose their trust character and the rela¬ 
tion of debtor and creditor is established between the parties. The result 
is that if the factor becomes insolvent, and the goods are still with him, 
the principal, and not the Official Assignee or Receiver, is entitled to 
receive the goods. If the goods are sold, but the price is not yet paid, 
the principal again is entitled to recover the price. If the price is paid, 
and it is kept separate or is invested in other goods, the principal, and 
not the Official Assignee or Receiver, is entitled to the money or the goods. 
But if the price has been mixed by the factor with his own monej-s, the 


(а) (1879) 13 Ch. D. 696, 

(б) (1816) 1 Mer. 572, 35 E. B. 781. Sro 
Indian Ckmtract Act, 1872, m. 59, 
60. „ 

(c) Jte HaUett'a Estate (1879) 13 

D. 096; Itamsay tt Co. v. The 
Offeial Assignee of iladna (1912) 
35 Mad. 712. 11 I.C. 769. 


(d) Pennell v. Deffel (1853) 4 De 
G. M. & G. 372. at p. 382. 43 E. :^ 
551, at p. 530, per Lord Justi« 
Knight Bruce, (1854) 23 LJ. 

(e) Harris v. Truman <fr Co, (1882) 9 
Q B.D. 264. 
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principal cannot follow it, the intermixture not being wrongful, and it goes 
to the Official Assignee or Receiver. Alter intermixture, the price loses 
its trust character, and what would otherwise have been trust money is 
transformed into a simple debt (/). 

Where a claim is made to follow money, the first thing to ascertain is 
the relationship between the insolvent and the claimant at the date of 
the order of adjudication. If the insolvent was merely a debtor of the 
claimant, the right to follow money does not exist. See para. 496 
“ Factor ”. 

When trust money is handed over to any person whether he be 
trustee or not, to use in his business subject to the payment of interest, 
a relationship of creditor and debtor is set up, and in the insolvency of the 
debtor, the trust is entitled only to a rateable distribution, for the right 
to follow trust moneys in such a case does not exist ( 9 ). 

490. Beneficial interest ot trustee.—Where the insolvent himself 
has any beneficial interest, as where he holds the property on trust 
for himself and other persons, such interest passes to the Official Assignee 
or Receiver as his property, and it is divisible among his creditors (^). 
The right of a trustee to be indemnified out of the trust property is a 
beneficial interest within the meaning of this rule, and it passes to the 
Official Assignee as part of his property (t). But the Official Assignee can 
only avail himself of the right of indemnity for the purpose of discharging 
the liability in respect of which the right arises (j). 

491. Trust property and reputed ownership.—Property held 
bj’ an insolvent on trust for others docs not pass to the Official Assignee 
under the reputed ownerslilp clause, unless the beneficiaries have consent¬ 
ed to its being dealt with by him in a manner inconsistent with tiie 
provisions of the trust. This is dealt ivith in Lecture IX. 

492. Specific appropriation.—An appropriation of a debt, fund or 
goods, may amount to an equitable assignment so as to entitle the as<iignce, 
on the insolvency of the assignor, to have his claim satisfied out of the 
subject-matter of the assignment. A person may assign his beneficial or 


{/) He [Mien's Estate (1879) 13 Cli. 
D. 696, 723-724, and tho cases 
cited in para. 496, “Factor.” 

(ff) Na(;appa v. O^eiat Assignee of 
Madtnt (1931) CO JI.LJ. 3.>5, 
134 I a 161, (’31) A.M. 251. 

(A) St. Thomas's Hospital v. Hkhardson 
(1010) 1 K.B. 271, 278, 279; 
Fx parte Butler (1749) I Atk. 210, ' 


at p. 213. 26 E. R. 130 .at p. I3S. 
(i) i/wim'njtv. (1902) 1 K.B. I, 

(1910) 1 K. B. 271, supra ; Dowse 
V. Gorton (1891) A. C. 190 
[eiecutor’s ripht of indemnity] 
As to trustee’s riplit of indemnity, 
■ see Indian Trusts Act, 1882, s. 32. 

! (j) Be Biehardson (1911) 2 K.B. 705. 
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Para. 492 


his creditor to receive r sum of money out of a particular fund due to him 
in tho hands of a third par^'. This class of cases must be distinguished 
from another class whore a debtor D, who owes money to C, and has a 
fund belonging to him in the hands of a third party X, directs X to pay 
it to C. In that case, if the holder of tho fund X consents to pay the 
fund to C, and tho direction is communicated to tho creditor C, the 
assignment is complete, and C can enforce tho pajunent of the money, 
but it is necessar}’ that the direction should be communicated to G ( 2 ). 
If the direction is communicated to C, it amounts to an equitable asagn- 
ment, and is irrevocable (o). If it is not so communicated, it amounts 
to no more than a mandate from a principal to his agent, which can give 
no right or interest to the creditor in the subject of the mandate. It 
may be revoked at any time before it is executed (6), and it is also revoked 
by insolvency (c). The consent of the person to whom the communication 
is made, that is, 0, to the appropriation, will be presumed in the absence 
of evidence to the contrarj', the appropriation being for his advantage (d). 


(8) Cheque not an equitable assignment of drawer's balance at bank- 
ers .—A cheque is not an equitable assignment of the drawer’s balance 
at the bankers upon whom it is drawn. A banker who dishonours a 
cheque is liable to his customer, and not to the holder, and the holder has 
no remedy against him either in law or in equity (e). 


(9) Assignment in fraud of bankruptcy laws. —^An equitable assign¬ 
ment to be effective as against the Official Assignee or Receiver, must , 
not be in fraud of the bankruptcy laws, e.g., it must not amount to a 
fraudulent preference (/). 

(10) Trust in favour of creditors. —A mere transfer by a debtor of his 
property in favour of his creditors does not create a trust for the benefit 
of the creditors. The transfer is revocable by him unless it is communicat¬ 
ed to one or more of the creditors {g). 


(11) Distinction beticeen the English and the Indian law. —^According 
to the English law, a writing is not necessary to constitute an equitable 
assignment either of goods or of choses in action. A chose in action 
is called an actionable claim in India. An actionable claim is defined 


(2) 

(«) 

(&) 

(c) 



Siggere v. Evan* (1855) 25 L. J. Q- 
B. 305. , _ „ 

Hopkinson v- Forsler (1874) L.K. 
19Eq. 74. 

Act, s. 56; Prov. I. Act, a. 64. 
See Indian Trusts Act, 188 «, s. 'O 
(c); Ellis <t Co. V. Cross (1915; 
2 K. B. 654. 
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in tho Transfer of Property Act, 18S2, sec. 3, as a claim to any Para. 492 
debt, other tlian a debt secured by mortgage of immovable property or by 
hj’pothecation or pledge of movable property, or to any beneficial interest 
in movable property, not in the possession, either actual or constructive, 
of the claimant, which the Civil Courts recognise as affording grounds of 
relief, whether such debt or beneficial interest bo existent, accruing, 
conditional or contingent. By sec. 130 of that Act it is enacted that 
the transfer of an actionable claim, whether such traasfer be absolute 
or by way of charge (A), shall be effected only by the execution of an 
instrument in \vriting signed by the transferor or his duly authorised 
agent, and shall be complete and effectual upon the execution of such 
instrument, and thereupon all tho rights and remedies of the transferor 
shall vest in the transferee whether notice of the transfer is given or not. 

If the assignment is not in writing signed by the transferor, it is void, 
and of no effect (i). An assignment of the proceeds of goods where the 
goods are not in the actual or constructive possession of the assignor is 
an assignment of an actionable claim, and it must bo in writing signed 
by the assignor. But goods in the possession of an agent or servant 
of the assignor are in the constructive possession of the assignor, and the 
assignment of the sale proceeds of such goods does not require to be m 
writing. Except as to the requirements of a writing, there is no distmc* 
tion, it is conceived, between the English and the Indian law on the 
subject of equitable assignments. 


(12) Rule in Ex parte Waring .—^It is necessary, to constitute an 
equitable assignment, that there must be privity, either by contract or 
estoppel, between the assignor and assignee. To this rule there is an 
exception established by the case of Ex parte Waring (j) in which it was 
decided that, where, as between the drawer and acceptor of a bill of 
exchange, a security has, by virtue of a contract between them, been 
specifically appropriated to meet that bill at maturity, and has been 
lodged for that purpose by the drawer with the acceptor, then, if both 
drawer and acceptor become insolvent, and their estates are brought 
under a forced administration, the bill-holder, though neither party nor 
privy to the contract, is entitled to have the specifically appropriated 
security applied in or towards payment of the bill {k). This is so not 
because the holder of the bill is the assignee of the security, but in order 


(ft) MulraJ Khatav v. VtsJivanath (1913) 
40 I. A. 24, 37 Bom. 198, 17 I. C. 
627. 

(t) See 40 I. A. 24, 37 Bom. 198, 17 
I. C. 627, supra. 

(;) (1815) 10 Ves. 345, 34 E. R. 646; 


City Bank v. Luckie (1870) L. R. 
S Ch. App. 773 [security given to 
secure balance of cash account], 
(t) Ex parte Deter (no. 2) (ISS.")) 14 Q. 
B. D. 611, at p. 620. 
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In the case of two firms engaged in a common adventure, the 
principle of Ex parle Waring will be applied subject to the right of the 
joint creditors of the aggregate jirms to be paid their debts out of the 
aggregate estate. Thus wliere two firms, one in Bombay and the other 
in London, engaged in a joint adventure for buying and selling goods, 
and the Bombay firm bought goods on joint account and paid for them 
with the proceeds of bills drawn by it on the London firm and discounted 
in Bombay, and the goods so bought were consigned to London for sale, 
it was held on the insolvency of the two firms that the bill-holders were 
entitled to have the goods applied in payment of the bills, but subject 
to the right of the joint creditors to have the goods applied to the pa}'- 
raent of their debts (g). 

492A, Power of Attorney.—A power of attorney to collect the 
rents’ of houses without giving the holder of the power the right to tahe^ 
possession of the houses does not make him a secured creditor (s). 


493. Property held by insolvent for speclSe purpose-—* 
Property which is in the possession of an insolvent at the time of his 
insolvency for a specific purpose does not pass to the Official Assignee or 
Eeceiver, but is impressed with a trust and is subject to the same 
principles as trust property (o). 


■RTiere bills or goods are specifically appropriated to a particular 
purpose, the person who receives them must either apply’’ them to tlie 
purpose for which they' were sent, or return them (6). If they are not so 
applied, the o^vner av'iU be entitled to have the bills or goods restored to 
him, if they* are still in specie in the insolvent's hands at the time of the 
insolvency, or the proceeds thereof if the Official Assignee or Receiver 
has deposed of them after the insolvency. The commonest case is that 
of the drawer of a bill remitting bills or goods to the acceptor for the 
specific purpose of meeting the latter’s acceptance. In sucli a case, if 
the acceptor becomes insolvent, w'hether before or after the bill becomes 
due, and the acceptance is dishonoured, the drawer will be entitled to 
have the remittances or consignments restored to him if they* remain m 
specie in the acceptor's hands at the time of his insolvency, or to the 
proceeds thereof if the Official Assignee or Receiver disposes of them 


(y) Ex parle Deirhtirst (1873) L. R. 8 
Ch. App. 965. 

(z) Krishnamurthy Pilla* v. Smdara- 
murthij Pillax (1932) 56 JIad. 553, 
138 I.C. 225. f32) A. M. 3S1. 

(a) irannj (1815) 19 Ves. 345, 

34 E. R. 54G; Steele v. Stuart 
{ISG6) L. R. 2 Eq. 84; Be Bogen 


(1891) 8 Jforr. 243; Be DrucUr 
(1902 2 K. B. 237 ; 

Chaube Co. v. Madan J/almnd 

(1947) A.P. 7. j 1 „» 

Such a return is not a 
preference : Ex parte htUey {18<9> 
11 Ch. D. 300. 
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after the insolvency. Tlio remittances having been specifically appro¬ 
priated to protect the acceptor from liability on the particular accept¬ 
ance, they are impressed "with a trust and the person entitled to them is 
the person vrho remits tUo bills or goods, and not the Official Assignee 
or Receiver (c). 

Whether tliere has been an appropriation in a particular case depends 
on the facts of the case, the relation and t!ie course of dealings between 
the parties, and mercantile usage (d). A direction by the consignor to 
the consignee to place the invoice price of goods to his credit and the bills 
drawn against them to his debit does not amount to nn appropriation 
of goods to protect the bills (c). 

494. Money advanced for a specific purpose.—Money lent to a 
person for the specific purpose of paying bis pressing creditors is impressed 
with a trust for that purpose. It is not the debtor’s property, and if it is 
paid to the creditors, it cannot on his insolvency be recovered from them 
by the Official Assignee (/). 

495, Banker.—Ordinarily money paid by a customer into his 
current account is in law lent by the customer to the banker. From 
the moment of paj’ment it becomes the property of the banker, and 
ho is entitled to deal with it as his oivn. Accordingly, so far as concerns 
TOon^ upon a current account, the banker is neither the trustee nor the 
agent of his customer but only his debtor, liable to repay the loan by 
honouring tho customer’s cheques. If the banker becomes insolvent, 
the custotner can only prove in the insolvency and receive a dividend 
rateably with other creditors (<^). SimOarly, money paid to a banker 
as a deposit for a fixed period is lent by the customer to the banker, the 
banker being liable only to pay back tho principal after it has become 
due with interest at the stipulated rate (h). The relation of debtor and 
creditor must bo taken to continue until it is terminated by payment 
or by the banker applyipg the money or taking some step to apply the 


(c) Ex parte Dumaa (1754) 2 Ves. Sen. 
582, 28 E. R. 372; TooU v. 
Hollingworth (1793) 5 T. R. 215, 
101 E. R. 121; Ex parte Intbert 
(1857) 1 De G. & J. 152, 44 E. R. 
681 ; Ex parte Broad (1884) 13 
Q. B. D. 740; Ex parte Dever 
(1884) 13 Q. B. D. 766 ; Ex parte 
Dever (No. 2) (1885) 14 Q, B. 
D. 611. 

(d) 13 Q. B. D, 740, 745, supra ; 13 
Q. B. D. 766, supra ; 14 Q. B. D. 
oil, supra. As to allowance of 
interest, see 13 Q. B. D. 740, 746, 
supra. 


{«) Ex parte Banner (1876) 2 Cli.D. 278. 
(/) Re Rogers (1891) 8 Morr. 243 ; 
Re Drueker (1902) 2 K. B 237; 
Re Watson (1913) 107 L. T. 783 ; 
Re Hooley (1915) H. B. R. 181. 
(g) FOey V. Hill (1848) 2 H. L. C. 28, 
9 E. R. 1002 : Re Agra a/vl ilaster- 

(A) 


Official Assignee of Madras v. 
Smith (1909) 32 Mad. 68, 1 I. C. 
712, 


Paras. 

493-495 
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money as directed by tbe customer (»), A simple demand for repayment 
does not transform the banker into a trustee, and if the banker fails before 
payment, the customer will only bare a right of proof for the amount 
due to him (j). 

The ordinary relation between a banker and his customer is, as 
stated above, that of debtor and creditor, and not of trtistee and benefi¬ 
ciary. Where, however, bills or cheque are sent to a banker as an agent 
for a specific purpose, e.g., to collect and remit, there is a trust, and the 
bills and cheques or the proceeds do not pass to the Official Assignee or 
Receiver on the banker’s insolvency {k). Tie question whether bills or 
cheques sent to a banker are received by him as banker or as agent to 
collect is a question of fact {1). 


When a person pays money into a bank to be applied in a specific 
manner, and the banker stops payment before taking any step towards 
applying it to the purpose, the payer cannot recover the money paid, but 
has merely a right of proof as a general creditor (m). It is otherwise 
where the banker has applied the money as directed (n) or has taken 
some step so to apply it, and has by so doing ceased to be merely a debtor 
in respect of that money. Here consent on the part of a banker to apply 
money standing to the credit of the customer, as directed by the customer, 
does not convert the relation of debtor and creditor between the banker 
and the customer into a fiduciary relation (o). The High Court of Madras 
has held that where A sends money to a banker with instructions to pay 
over the same to B who has no account with the banker, and the banker 
•writes to B stating that he has placed the money to B'b credit (p), or 
that he held the money in suspense account pending instructions from 
B (g), the banker holds the amount not as a banker, but in a fiduciary 
capacity. 


(t) 33 Mad. 134,144, 61. C. 974, Wprti. 

33 Mad. 134, 6 I. C- 974, per 
Abdur Bahiro, J. j Official AMi^ee 
of Madras v. Krishna Bhatta 
(1911) 34 Mad. 128, 6 I. C. 213. 
Tho contrary view taken by 
Munroe, J., in 33 Mod. 134, 6 
I. C. 974, is erroneous; see 34 
Mad. at p. 129, 6 I. C. 213. 

(JL) Parhe v. Elliason (1801) 1 Bast. 644, 
102 E. B. 210; i?« Broom (1890) 
6 I-lor. 81 } Be MtUs, Bautrec 
d.- Co. (1893) 10 Mor. 193, 211; 
Alliance Bank of Simla v. Amntsar 
Bank (1916) P. B. No. 79, p. 322. 
31 I.C. 215. As to the test to be 
1 (1893) 


appbed in auch cases, soo ( 
10 Mor. 193 at pp. 212-213,- 


I (1) Re Mxlls, Bawtree A Co. (1893) 10 
I Morr. 193, 211. 

) (m) Be Bamed's Banking Co. (1870) 39 
' L. J. Cb. 635; Johnson v. Robarts 
(1876) L. B. 10 Ch. App. 505. 

(n) Farley v. Turner (1857) 26 L. J- 
Ch. 710. 

(o) Official Assignee of Madras v. 

Lupprian (1911) 34 Mad. 121. 6 
I. C. 387, in appeal from 33 Jtad. 
145,61.0.312. „ 

(p) Official Assignee of Madras v. Tm 
Ortenffll ii/e Assurance Co. (1910) 

' 33 Mad. 150, 5 I. C. 200. 

(?) Official Assignee of Madras v. Rajam 
Ayyar (JPIJ) 30 Mad. 499. 6 LC. 
383, in appeal from 33 Mad- -99, 

8 I. C. 13S. 
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(1) Short Bills .—Short bills, that is, bills not yet due, remitted by Para. 495 
a customer to a banker, continue to be the property of the customer in the 
hands of the banker, and if they are still in specie at the date of the 
banker’s insolvency, they do not pass to the Official Assignee or Receiver, 
but belong to the customer subject to the banker’s lien; the reason is 
that ordinarily such bills are sent to bankem as agents for the specific 
purpose of holding them until due and obtaining pa 5 maent when due. 

If, however, there is a contract express or implied between the banker 
and the customer that such bills shall be treated as immediate cash, they 
belong to the banker, and they will pass to the Official Assignee or 
Receiver on the insolvency of the banker. The sole question in all these 
cases is whether there has been any contract between the parties that 
under all circumstances and for all purposes the short bills should become 
the absolute property of the banker In order to change the property 
it must be shown that the banker bought the bills, or that he discounted 
them, which is indeed the same thing, for there would then be a right of 
action by the customer against the banker for the price which he agreed 
to give for the bills (r). The fact that the banker has credited the amount 
secured by the bills to the customer as cash, or that he has allowed the 
customer to draw on the credit of the bills, does not, in itself, render the 
bills the absolute property of the banker (s). Nor does the fact that the 
customer has indorsed the bills in favour of the banker (f). 


The principles applicable to short bills apply not only to bankers, 
but generally to merchants and others with whom short bills are 
deposited (u). They do not apply to cheques or bills payable on demand 
the presumption in their case being that they are remitted as cash (ti). 


(2) Crossed-che(jues .—^Where a customer pa^-a a crossed cheque into 
his bank, the question whether the bank receive it as holders for value 
or as agent for collection is a pure question of fact. If the bank receive 
the cheque as agents for collection and stop payment before the cheque 
is finally cleared at the clearing house, they can only receive and hold 
the proceeds as collecting agents for their customer, and not in tlie 
ordinary bank relationship of debtor and creffitor. It is otherwise if 


(r) Thompson V. Giles (1824) 2 B. & C. 
422, 107 E. B. 441; Ex parte 
Pease (1812) 19 Ves. 25, 34 E. R. 
428; Ex parte Sailers (1811) 18 
Vo9. 229, 34 E. R. 304 ; Giles v. 
Perkins (1807) 9 East. 12, 103 
E. R. 477. As to banker’s hen, eeo 
Indian Contract Act, 1872, s. 171. 
(») Ex parte Barkxcorth (1858) 27 L. J. 


Bonk. 5, 44 E. R. 9C2; Giles v. 
Perkin* (1807) 9 East. 12, 103 E. 
R. 477. 

(0 Ex parte Twogood (1S12) 19 Ves, 
229,34 E. R. 503. 

(tt) Jombart v, IVooUcl (1837) 2 Jly. 4: 

Cr. 389, 40 E. R. 6S8. 

(p) Be iltUs, Ban-tree <L’ Co, (1694> 
10 Mopt. 193, 211-212. 
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the bank receive the cheque as holders for value so as to entitle the 
customer to draw for the amount of the cheque on the bank (w). If 
the cheque is cleared before insolvency, the relation between the parties 
as to the amount of the cheque is the ordinary relation of banker and 
customer. 


496. Factor.—A factor or mercantile agent entrusted with goods 
to sell for his principal is a bailee of the goods. He has a special property 
in the goods as distinguished from the general property had by a person 
holding property on an express trust. But though not an express trustee, 
he holds the goods in a fiduciary capacity, and is a trustee of the goods 
wathin the meaning of section 52 (1) (a) of the Presidency-toWns Insol¬ 
vency Act. 


If the factor is adjudged insolvent, the goods will not pass to the 
Official Assignee or Receiver, but WiU remain the property of the principal. 
If he sells the goods, and becomes insolvent before the purchase-money 
is received by him, the right to recover the price belongs to the principal. 
If he sells the goods and receives the purchase-money, and is afterwards 
adjudged insolvent, such money, if it has been kept separate, will belong 
•to the principal. Similarly, if the money is invested in other goods, the 
goods will belong to the principal (a?). If, however, he mixes the pur¬ 
chase-money with his own money, as he is entitled to do, the principal 
cannot follow it, and the purchase-money will belong to the Official 
Assignee or Receiver (y). The reasons \rhy when there is an inter¬ 
mixture, the principal cannot follow the purchase-money, are explained 
in para. 489 (5) above. 

The lien which a factor has on the goods in his possession [z) passes 
•on his insolvency to the Official Assignee. 

TVhen goods are delivered by the owmer to a factor for sale, the legal 
relation between the parties is one of principal and agent. "VlTien goods 
are consigned to a person on condition that he should pay to the consignor 
a fixed price at a fixed time, the consignee being at liberty to sell them at 
any price he likes and on any credit that he likes, the consignee is not an 
-agent, but a principal- If he sells the goods, and afterwards becomes 
insolvent, the purchase-money cannot be foUo^red by the consignor, but 
will pass to the Official Assignee or Receiv.or (a). ____ 


(«•} Jle I'arrow's Sant, LimiUd (1923) 

<x) Taylor v. Plum^r (J8I5) 3 M. & S. 
562. 103 E. B. "21S 
Saytra (1800) 5 Ves. 169, 31 E- B. 


•(y) 


See Frith v. Cortland (ISOS) 34 LJ. 
Ch. 301 ; PtnntU r. DtfftU (1854) 


)!■?. /Ifi.SSl 4DoG. M. 


29 L, T. 78. affiftning E* if ”* 
White (1870) L. B. 0 Ch, App- 397. 
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Goods in tho hands of a factor at the time of his insolvency do not 
pass to the Official Assignee under the reputed OTraership clause if the 
relationship between the parties is a matter of notoriety. Tliis subject 
is dealt with in Chapter IX. 


497. Auctioneer.—An auctioneer entrusted with the sale of goods 
is a trustee within the meaning of section 52 (1) (a) of the Presidency- 
toWna Insolvency Act. Ho receives the goods for the specific purpose 
of sale, with the fiduciary obligation to account for the price to his 
principal and to pay it over. In the absence, therefore, of any usage 
or any evidence of an agreement by which the principal becomes the 
creditor of the auctioneer, the purchase-money, if it can be traced, 
belongs to the principal, and not the Official Assignee or Receiver (6). 


498. Commission agent.—Goods entrusted to a person for sale 
as commission agent do not pass on his insolvency to the Official Assignee 
or Receiver, hut remain the property of the owner. If, however, the 
agent has sold the goods and realised the money, such money is not trust 
money and it goes to tho Official Assignee or Receiver. The reason is 
that when a trader gives goods to a commission agent for sale, he relies 
for payment not on the actual sale proceeds of the goods, but on the 
general credit of-the commission agent (c). If tho goods are insured 
against fire by a commission agent, and they are destroyed by fire, and 
the commission agent is afterwards adjudged insolvent, the right to 
recover the insurance money vests in the Official Assignee or Receiver, 
and not in the owner of the goods (d). But if tho goods are insured by 
tho owner, the insurance money goes to the owner, and not to the Official 
Assignee or Receiver (c). 


499. Stockbrokers.—By the Rules of the London Stock Exchange, 
when a member is declared a defaulter, contracts made by him for the 
next settling day, for tho purchase and sale of stocks and shares, are 
closed by a person, called the official assignee, appointed by that body, 
at the market prices at the time of the defatiU, and those members who, on 
that footing, owe differences ujwn their contracts \vith the defaulter 
are bound to pay those differences to tho official assignee, and the official 
assignee is bound to employ tho money thus received by him in paying 
to those memhers, to whom upon the same footing differences arc duo 
upon their contracts with the defaulter, tho differences so duo to them. 


(b) 

(c) 


(d) 


Re CoUon (1913) 108 L. T, 310. 
In tht mailtr of Sytd Kazim (1927) 
6 Rang. 73, 102 I.C. 3S9, (’27) 
A. R. 140. Seo also KirLham v. 
Ptel (18S0) 43 I/. T. 171. 

In the mailer of Syed Kazim (1927) 


w 


6 Rang. 73, 102 I. C. 389, (’27) 
A. R. 140. 

V. R. Iluyin v. OJicial Aesiynee 
(1928) 6 Rang. 689, 117 I. C. 61, 
(’29) A. R. 69. 


Paras. 

496-499 
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Tho money thus received by the official assignee, being an artificial fund 
created by tho Rules of tho Stock Exchange, does not form part of the 
assets of tho defaulter, and does not pass to his trustee in bankruptcy. 
If, however, there is a surplus after pa 5 Tnent of the Stock Exchange 
creditors, it U’ill belong to the trustee in bankruptcy, unless there is an 
individual creditor who can follow it as trust property (/). 


The Rules of tho Stock Exchange operate to effect an assignment 
of all the assets of the defaulting member to the official assignee of the 
Stock Exchange; that assignment, unless invalidated in bankruptcy 
proceedings against tlie defaulter, is valid as against persons who are 
not, as well as those who are, members of the Stock Exchange {g). The 
assignment, however, is an act of bankruptcy {h), and it is open to any 
creditor who is not a member of the Stock Exchange to take proceedings 
in bankruptcy against the defaulter in which case there would be an 
equal distribution of tho assets of the debtor among all the creditors {%); 
and if bankruptcy supervenes within three months of the default, the 
trustee in bankruptcy is entitled to recover from the official assignee all 
assets of the defaulter which have come into his hands except the artificial 
fund O’). The receipt by a Stock Exchange creditor of a dividend from 
the artificial fund will not prevent him from suing the defaulting member 
for the balance, and presenting a bankruptcy petition against the 
defaulter {k). 


Securities received by a stockbroker for the purpose of selling them 
belong to the customer, they having been handed to him for a specific 
purpose. Similarly money received by a broker for the purchase of 
stock or shares belongs to the customer, and if paid by him into his 
banking account, it could be followed by the customer. But where the 
transactions are a speculative account for differences, the case is different; 
the relationship between the broker and customer is then that of debtor 
and creditor, and the remedy of the customer is to prove in the bank¬ 
ruptcy for the amount (1). 

/#v 450. 

. • a, at pp. 703-704, 


'a. B. 236. 

Lomas v. Graves <t* Oo. {1904) 2 
K. B. 557 1 Hichardson v. Stormont 
, Todd d! Co., Ltd. (1900) 1 Q. B. 701. 
TomUna v. Saffery (1877) 3 App 
Cas 213, oxplamod in (1901) 1 
• Q. B. 701. 711, supra, and m 
Ponsfard, Baker Co. v. Vruon 
of London and Smith’s Bank, Ltd, 


[defaulter’s bank 
balance], supra ; King v. Hutton 
(1900) 2 Q. B. 604 [differences 


D. 123. 
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■Where a stockbroker pledges his customer’s securities with his own, Para, 
relief may be granted to the customer in a proper case on the analogy 
of the doctrine of marshalling. A employed brokers to purchase secu¬ 
rities for him, the arrangement being that on each occasion they advanced 
him part of the purchase price and he paid the margin in cash or on 
account. It was also part of the arrangement that the money so ad¬ 
vanced should be obtained by the brokers from their bankers on deposit 
of A’s securities so purchased. The brokers, however, pledged A’b 
securities and their owm with their bankers as cover for their current 
overdraft. On the bankruptcy of the brokers the bank paid themselves 
by selling A*b securities and handed over the surplus securities in their 
hands to the trustee in bankruptcy. It was held, by analogy to the 
doctrine of marshalhng, that A was entitled to have the surplus securities 
in the hands of the trustee applied towards satisfaction of the balance 
due to him from the brokers on the account between them (m). 

Stockbroker's Card .—^Tlie Bombay High Court held that a card 
of memberehip of the Bombay Stock Exchange cannot he sold ‘for the 
benefit of tho creditors of the member of the Exchange on his becoming 
bankrupt. Under the rules of the Bombay Native Stock and Share¬ 
brokers* Association the member has got by right of membership of tho 
association the privilege of going to the Exchange and keeping his seat 
there and dealing on the Stock Exchange; but there is no power in the 
member to sell that right. If he makes default the- directors of the 
association can cancel his membership and they can then sell what is 
really a right of nomination to the vacant seat and they must deal with 
the proceeds under the rules but the defaulting member takes no interest 
in such proceeds. So the insolvent has no right of property therein 
which can with propriety ho said to vest on his insolvency in the Official 
Assignee (n). •' - 

This case was taken to the Privy Council. Their Lordships made a 
full survey of tho salient provisions of the constitution, and rules of tho 
Bombay Native Share and Stock Brokers’ Association and came to tho 
conclusion that it was merely a voluntary association, resembling a 
members’ club, and was formed in order that its members,-share and 
stock-brokers by profession, admitted for their character and position, 
might have for their use a hall for the transaction of their business mth 
one another according to honourablo practice, that the transactions bf 

(m) i?« WoodaU Co. (1912)! l.L.R.'65Boin. 623, (’31) A. B; 225, 

1 K. B. 393. .V - 1 33 Bom. L.R. 39, 133 l.C. 84. 

(n) Official Assignee, Bomba7 v. Shroff t « . ... ' • 
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the members inter se were for the benefit or burden of the several partici¬ 
pants and, of them only, and that with bargains between members as 
such, neither the Assomation at large nor the other members were 
concerned. By the rules of the Association a member was given a card, 
without which he could not_ enter its hall and do business. In case of 
default on the part of a member, his card was forfeited and sold and the 
sale proceeds distributed among his Exchange creditore. The effect 
of the rules was that the defaulting member himself had no interest in 
the result of the sale of the card nor could he require a sale to be made. 
On the insolvency of a member of the Association, the OfiScial Assignee 
claimed that the card of the insolvent and all the rights and benefits 
annexed thereto were vested in him and that he was entitled to the net 
proceeds of their sale. Their liordships held that having regard to the 
nature and character of the Association, on the default of a member who 
is expelled from the Association no interest in his card remains in him¬ 
self and none that can pass to his assignee whether his expulsion did or 
did not take place prior to the commencement of his insolvency. With 
regard to the applicability of sec. 12 of the Transfer of Property Act, 
their Lordships said as follows:—“As to sec. 12, Transfer of Property 
Act, their Lordships have been unable to see that it has any application 
to the card of a member of this Association. When the nature of the 
interest acquired by him upon admfesion to the Association is considered 
—and this has already been expounded in on earlier portion of this 
judgment—it is. difficult to see how the assumption of membership in¬ 
volves at any stage the transfer of any property on any condition what¬ 
ever. It is impossible in their liordships' judgment to describe the 
insolvent’s status of membership of the Association in.language which 
however tortured, could bring it within the terms of the section “ (o). 


499A, Trust receipt.—is a common practice in Calcutta and 
Bombay for an importing firm to deliver goods to the merchant who has 
ordered them out against a .promissory note for the price thereof and 
against a writing called a “trust receipt” by which the merchant agrees 
to hold the goods and the proceeds of the sale of the goods in trust for the 
firm until the price is paid- The High Co\irt of Calcutta has held that as 
the real object of trust receipts is to try to defeat the law relating to 
reputed ownership, no trust can bo created by the trust receipts (p)- 


OMcial Aasiffnee v. Shroff (1032) 
59 318, I.L.R. 66 Bom, 374, 

137 I.C. 776, (’32) A. PC. 186. 
Chartered Bank of India. Awtralta 
and China v. Imperial Bank of 
Indio 60 CaU 262, A. C.' 


3C6; In re SumermuU Sura^ 

(1932) 69 Cal. 818. 

(•32) A. C. 630; 

Kumar Boat (1929) 66 (^1. 1074, 
1211.C. 745, (’30) A. C. 171. 
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499B. Statutory tenancy under Rent Restrictions Act.—^What Paras, 
is usually called a “statutory tenancy” imder the Rent Restrictions 499B, 500 
Act is not property and does not vest' in the Official Assignee or Receiver: 

Sutton V. Dorf (1933) 2 K. B. 304. It is a purely personal right to 
retain possession of the premises and could neither be assigned nor 
transmitted by vill, and, unless the statute expressly authorised him to 
pass it on to another person, it must cease the'moment he parted with 
possession or died (g). 

2. Tools of trade, wearing apparel, etc. 


500. Tools of trade, wearing apparel, etc. [P.4. I. A., s. 52 (1); 
Prov. I. A., s. 28 (5) ].—It is provided by both the Acts that 
the insolvent shall be entitled to retain certain property which is not 
to be divisible amongst his credltore. Such property under the Presi- 
dency-towns Insolvency Act, consists of the tools of trade and the 
necessary wearing apparel, bedding, cooking vessels, and furniture of 
himself, his wife and children, to a value, inclusive of tools and apparel 
and other necessaries as aforesaid, not exceeding Rs. 300 in the whole. 


The Provincial Insolvency Act contains a general provision that 
property (not being books of account) which is exempted by the Code of 
Civil Procedure, 190S, or by any other enactment for the time being 
in force (r) from liability to attachment and sale in execution of a decree, 
is not divisible among the creditors of the insolvent. Property exempt¬ 
ed from attachment and sale under section 60 of the Code includes (1) 
the necessary wearing apparel, cooking vessels, beds, and bedding of the 
judgment-debtor, his wife and children, and such persoual ornaments 
as, in accordance with the religious usage cannot be parted with by any 
woman; (2) tools of artisans and, where the judgment-debtor is an 
agriculturist, his implements of husbandry, etc.; (3) houses and other 
buildings belonging to an agriculturist and occupied by him as such for 
the purpose of agriculture, that m, in order to enable him to cultivate 
the land. The term “agriculturist** denotes a person making his living 


(q) In re Peregrino Rodrigues (’46) A.B. 
173'. 

(r) Provident Funds Act, 19 of 1925, 
B. 3 ; Pensions Act 23 of 1871, 
BS. 4 and 11 ; Central Provmces 
Tenancy Act 1 of 1920, and, other 
•Provincial Tenancy Acta. Bee also 
Sagar Mai v. i?ao Oirraj Singh 
(1917) 39 All. 120, SS I.C.' 171, 

• - a case under the Agra Tenancy 
Act, 1001, 8. 20 (2), vhereitwas 


hold that the interest of an oc¬ 
cupancy tenant ia not saleable in 
execution; Hanurnan Prasad v. 
Haralh Nara\n (1020) 42 All. 142. 
58 I. C. 651, a case under Iho 
Bundolkbond Alienation of Land 
Act, 1903, 8. 16, where it was hold 
'that land belonging 'to mombeni 
of egrieultuml tribes was not 
saleable in execution.' ' 
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Faia. 500 by tilling the soil, in other wor^, one whose sole means of livelihood is 
gained by cultivating land. It includes a small holder of land who tills 
the soil, but not a large landed proprietor, even though his sole income 
is derived from land (s). 

The object of allowing an insolvent to retain his tools of trade and 
mplements of husbandry is to enable him to earn his living (/). 


r $ 


(*) KulAutjeniatorama 

dal Receiver. South (*®26) *p 

Jtfld. 227, 92 I.C. 398. (26) A3t. 
350; Qouri Shankartal v. Jamuna 
Prasad (’44) A.A. 237. which aa b 
oaso under a »p«cinl and focal 


law in U.P. and relates to property 
not protected at the tuno oi 
adjudication. « t n 

(0 ■ Re Sherman (1915) 3- T L. B. 

232 ; Ba Bofccrw (1000) 1 Q-B. l—» 
128. 
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n.—PROPERTY OIVISIBliE AMONGST CREDITORS. 


1. Property belonging to Insolvent at commencement 
ot Insolvency. 


501. Definition ol property.—"Property” includes any property Para, 
over which, or over the profits of which, any person has a disposing power 
which he may exercise for his own benefit {«). In view of that defini¬ 
tion, all property in the hands of the insolvent, though inalienable, would 
vest in the Official Receiver, unless exempted by the Code of Civil Proce¬ 
dure, 1908, or by any other enactment for the time being in force from 
liability to attachment and sale in execution of a decree. It has how¬ 
ever been held that service Inam hands (Masjid service) which are inalien¬ 
able do not vest in the Official Receiver, in view of the special nature 
of service expected from the holder personally (v). So also the occupancy 
right under the Punjab Tenancy Act (to), and the exproprietary holdings 
under the Agra Tenancy Act (a:) and occupancy land in Nagpur does not 
vest in the Official Receiver (y). 


The definition of the word “Property” in sec. 2 (1) (d) of the 
Provincial Insolvency Act is not exhaustive but was inserted only to 
emphasise the fact that certain kinds of property which in ‘ ordinary 
parlance may not be regarded as the property of the insolvent to bo 
treated as property for the purposes of the Insolvency Act. The word 
“property” is comprehensive enough to include the right which the 
father has of bringing to sale his son’s interest to pay his own legitimate 
debts and such power is “property” within'sec. 2 (1) (d) (z). In a 
narrow sense “property” includes not all a person’s right but only rights 
in respect of things and not in respect of persons. The former consti¬ 
tutes his estate or property while the latter constitute his status or 
personal condition. In this sense, a man’s lands, chattels, shares and the 
• debts duo to him or his rights in action are his property but not his life 
or liberty or reputation. This sense conveys the true meaning of the 


(u) P.-t. I.A., B. 2 (e); Prov. I. A., s. 2 
(d) ; Damodar Chavbe Co. v. 
JUadan AfoAund (1947) A.P. 7. 

Iv) Maswnayya v. Official i?ecett»er 
(1943) Mad. 349, 205 l.C. 613, 
(’43) A.M. 72. 

(ui) Sohan Singh v. Official Receiver 
' (’37) A.L. 782. 

(*) Bhola Nath v. CAunni Lai (1031) 
AU. L. J. 680, 133 l.C. 479, (’32) 
A. A. 41. 

(y) Ohanasham v. Yoowaraj (1934) 


161 I.O. 889, (’34) A.N. 231; 
Vithoba Ckimaji v. Mahadeo 
Keeheorao (1937) Nag. 484, 170 
l.C. 284, {’37)A.N. 242._ 

(s) PisAtfanalA Sao v. O^ial Receiver 
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Paras. 
501, 502 


word ‘property” as used m law. AU properties need not be transfer¬ 
able or attachable and saleable or even not heritable. In that sense 
benefits arising out of a contract will be included within the term 
property (a). Whatever the nature of the property may he the insolvent 
should have an interest in praesenti to dispose of the same and not such 
an interest which may depend upon the fulfilment of certain conditions 
or contingencies (6). 


The property of the insolvent which is divisible among his creditors 
coniprises the following particulars, namely 


1. Property which may belong to him at the commencement 
of the insolvency. 

2. Property which may be acquired by or devolve on him after 
the date of the order of adjudication and before his discharge. 

3. The capacity to exercise all such powere in respect of property 
• as might have been exercised by him for his own benefit at 

the commencement of the insolvency or before his discharge. 
[This is not specifically included in the Provincial Insolvency 
Act.] 

4. Goods in the possession, order or disposition of the insolvent. 


This part of the Lecture is confined to the first three classes of 
property. The fourth class forms the subject-matter of Lecture IZ. 


502. Possibilities.—A bare possibility, such as the chance of an 
heir-apparent succeeding to an estate, or the chance of a person obtaming 
a legacy on the death of a relative, does not pass to the Official Assignee 
or Receiver (c). But if the relative dies during the continuance of the 
iasolrency leaving the legacy to the insolvent, the right to it will vest 
in the Official Assignee or Receiver (d). The chance of a reversioner to 
succeed on the death of a Hindu widow is only a gpes successionis, and 
does not pass to the Official Assignee or Receiver (e). 


Rut a share allotted to a Hindu widow on partition among the 
sons, in lieu of her maintenance, is capable of vesting in the Official 


(o) 2Urg. Bans Gopal Sheo Narayan v. 

P, K. Bantrji, eupra. 

(6) Trvstees of the Provident Fund of 
the Tinplate Co. of Jndta Lid. v. 
MuLtilal Astarvala I.L.B. 29 Pat. 
' 713 (’51) A.P. 488. 

' (c) Car’uion v. Leighton (1805) 3 Mor. 
667, 36 E. R. 255 ; Ex parte Bern 
(1887) 18 Q. B. D. 660 ; Be Ptsards 


Trusts (1866) L. B- 1 Ch. App- 588. 
See Transfer of Property Act, 

(1853) 17 D«av. 
223, 230, 61 E. E* ^019, per 
EomiUy, il. R. .. »] 

Pabu Anaji v. Batnoj* (1806) -1 
Bom. 319. 
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Receiver (/). The property transferred by a Hindu widow with a limited 
interest therein without legal necessity cannot vest in the Official 
Receiver upon the insolvency of the transforco after the death of the 
widow {g). 

All contingent and executory estates and interests to which the 
insolvent is entitled pass to the Official Assignee or Receiver; so also a 
possibility coupled With an interest (h). 

503. Forfeiture clauses in wills and settlements.—Thcro is a 
distinction between the English law and tho Indian law in certain matters 
relating to tho topic now under consideration. It will be convenient 
first to state tho rules of English law, and then to note tho points of 
differenco betw'een the two systems of law [see p. 476 below], 

English law .—An owner of property may, by deed or will, qualify 
the interest of the donee by a condition defeating it on bankruptcy. He 
may give tho income to the donee until he shall become bankrupt and 
after his bankruptcy over (i), SimUarly he may give an annuity to a 
person with a proviso .that if he shall at any time do or permit any act 
whereby tho same shall bo alienated, charged or encumbered, tho annuity 
shall go over to some other person. In either case if bankruptcy 
ensues ins interest will cease, and it will not pass to his trustee in bank¬ 
ruptcy. Thus where a testator bequeathed certain income to bis son 
for life, “until ho should become bankrupt, or do or suffer something 
whereby the said income, if belonging absolutely to him, or some part 
thereof, would become payable to or vest in some other person,” and the 
testator directed that if the trust should determine in the son’s lifetime, 
the trustees should, during the remainder of his life, apply the income 
for tho benefit of certain other persons, it was held that a receiving order 
in bankruptcy against the son determined his interest in the income, 
and the income passed to the other persons named in the will {j). But 
to exclude the right of the trustee in bankruptcy, there must be a gift 
over in the event of the bankruptcy of the beneficiary, as it was in the 
above case; otherwise the proviso -for the cesser of his interest will have 
no effect, and his interrat, whatever it may be, wU pass to the trustee, 
and will be’divisible among his creditors (ifc). 


(/) Hira Lai v. Shanker Lai (1938) 
2 Cal. 250, 180 LC. 683, (’39) 
A.C. 116, 42 C.W.N 695. 

(ff) Raffhubir Saran v. Kunj Behari 
(1942) All. 120, 198 I.C. 397, 
. (’42) A.A. 39. 

(A) Davidson v. Chalmers '(1864) 33 
L. J. Ch. 622. 

(t) Brandon v. Robinson (1811) 18 Ves. 


429, 34 E.R. 379. 

(j) Re Sartoris's Estate (1892) 1 Ch. 
11; Re Laye (1913) 1 Ch. 298; 
Ex parte Eyston (1877) 7' Ch. D. 


67 E. B. 503; Brandon v. Robinson 


Paras. 
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A person, however, cannot make a settlement of his own property 
on himself defeasible in tho event of his bankruptcy, because such a 
defeasance is void as a fraud on bankruptcy Jarrs. “The general dis¬ 
tinction seems to bo that tho ornier of property may, on alienation, 
qualify tho interest of his alienee, by a condition to take effect on bank- 
™ptcy ; but cannot, by contract or othenvise, qualify his own interest 
by a like condition, determining it or controlling it in the event of his 
own bankruptcy, to the disappointment or delay of his creditors” (/). 
Though such an alienation cannot take effect so as to defeat and delay 
creditors, it is nevertheless effective as against the alienator so that if, 
having settled property on himself for life, he is adjudicated bankrupt, 
the bankruptcy will operate as a forfeiture of his life estate, and if any 
residue is left after paying his creditors by means of the settled fund, 
he will have no right in respect thereof. The residue will be held by the 
trustees of the settlement for the benefit of the persons entitled in 
remainder under it (m). 


Where an interest for life is made determinable on the bankruptcy of 
the donee, and it appears from the instrument creating the interest that 
the donor intended to benefit the donee personally and that the property 
intended for the object of his bounty should not pass to a stranger, effect 
will be given to such intention, and the clause of forfeiture will be applied 
even to a bankruptcy existing at the date of the settlement or the death 
of the testator, although the instrument apparently contemplated a 
future bankruptcy. Thus where by a settlement made in 1842 trust 
funds were settled upon trust to'poy the income to the settlor for life^ 
and, after his death, to pay the income to E. M. for life or “until he 
should become bankrupt”, and after his decease or “upon his becoming 
bankrupt”, to pay the income to the wife or widow of E. 51. for her 
separate use, and E. M. was at ike date of the settlement ah uncertified 
bankrupt, it was held that on the death of the settlor (which took 
place in 1845), the income of E. M-’s share went to his wife for her separate 
use (n). 

If the bankrupt’s interest is made to cease on his bankruptcy, but 
before the first payment becomes due, the bankrupt obtains an annul- 


(1) 


(1811) 18 Ves. 429, 34 B. B. 379; 
Bird V. Johnson (1854) 18 Jur. 
976 (gift of an absolute interest— 
no gift over). 

Wxlson V. Greemcood (ISIS) 1 
Swans. 471, 485, 36 E. B. 469. 
476; Mackintosh v. Pogose (1895) 
1 Ch. 505, 611. See also Merry v» 
PovmaU (1898) 1 Ch. 306. 




eii K. B. 3-ih: n/HU ». t .. J 
(1866) L. R. 1 Eq. 372; 

« \Lr,AitK nS7U L. B. 7 Ch. 


App. 248. 
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mont of lu3 bankruptcy, tlio position is tho same as if there was no 
bankruptcy. No forfeiture will onsuo end tho bankrupt will be entitled 
to tho income (o). If, on the other hand, tho income becomes payable 
before the annulment, tho clause of forfoituro will take effect, and the 
person entitled to the income w'ill be tho person entitled to the gift 
over (p). As stated by an eminent writer, “in determining whether a for* 
feiture clause takes effect tho crucial time in tho case of a gift of income 
is the time when the right to have the part payment of income accrues. 
If at that time the bankruptcy is not annulled, the right is then finally 
vested in the persons entitled to the gift over, and it is impossible to take 
it away from them” (g). 

When the income of a fund vested in trustees is given to a man for 
his life, with a proviso that if he becomes bankrupt his interest shall 
determine, and the trustees shall thenceforward apply tho income at 
their absolute discretion for tho support and maintenance of the bank¬ 
rupt, his wife and children, or any of them, tho trustees are not bound to 
apportion the income between the bankrupt, hia wife and children so 
as to give his trustees in bankruptcy a claim to any specific sum as against 
his wife and children {r). If, however, the trustees, in tho exercise of 
their discretion, pay to the bankrupt more than is necessary for his mere 
support, he can be made to account for the excess to his trustee in 
bankruptcy {«). 

Indian law .—^The foregoing rules apply in India except in one respect, 
and it is this that while in England property may be validly settled by 
deed or will so as to give a person an interest for life defeasible on bank¬ 
ruptcy or attempted alienation, in India it cannot be done by transfer 
inter vivos (i), though it may be done by will (tt). This, no doubt, is an 
anomaly, and should be removed at the earliest opportunity. 

504. Forfeiture of lease on insolvency.—A condition in a lease 
of immovable property that if,the lessee become insolvent, the lease 
should be forfeited and the landlord should have a right to re-enter is 
valid. ,Where a lease contains such a condition and the lessee becomes 


(o) ^7h^t6 V. cutty (1866) L. R. 1 Eq. 
372; Lloyd v. Lloyd (1866) L. R. 2 
Eq. 722 ; Re Pamham'a Trusts 
(1876) 46 L. J. Ch. 80 •„ Ancona v. 
IVodell (1878) 10 Ch. D. 157. 
The Tul© does not apply to condi¬ 
tions m a covenant; West v. 
Williams (1899) 1 Ch. 133, 148. 

(p) Robertson v. Richardson (1885) 30 
Ch. D. 623. 

(?) Williams on Bankruptcy, 16 ed.. 


p. 291. 

(r) Kearsley\, Woodcock (1843) 3 Hare. 
’■ 186, 67 E. R. 348; Holmes v. 
Penny (1856) 3 K. & J. 90, 69 
E.R.1035. 

(»> -Re AsKby (1892) 1 Q. B. 872, 877. 
(<) See Transfer of Property Act, 1882, 

B. 12.' 

(u) See Indian Succession Act, 1925, 
8 .120, ill. (vii). I ’ 
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Paras. 

504-506 


insolvent, the landlord, and not tho OCScial Assignee or Receiver, is 
entitled to possosiion of the property (w). A condition of this kind applies 
only to the insolvency of the person who is possessed of the term created 
by the lease, and if the lessee assigns the lease and subsequently becomes 
bankrupt, his insolvency does not operate to determine the lease, and no 
right of re-entry accrues to the lessor {w). In England the Court may 
relieve against forfeiture on the bankruptcy of the lessee upon certain 
terms as provided by sec. 140 of the Law of Property Act, 1925. The 
same section contains provisions for the benefit of persons claiming as 
under-lessees. There are no such provisions in the Transfer of Property 
Act, 1882. 


505. Forfeiture of lease on assignment.—A covenant in a lease 
not to “ assign or underlet ” the demised premises without the assent of 
the lessor applies only to voluntary acts, and not to acts by operation of 
law. Therefore the filing of a petition in insolvency by the lessee followed 
by adjudication does not operate as a breach of the covenant, and the 
lessor is not entitled to re-enter and take possession of the premises {x). 
The Official Assignee or Receiver is the person entitled to the lease, and 
the leasehold property passes to him subject to the covenants under 
which the premises are held. Further, the Official Assignee or Receiver 
is not bound by the covenant not to assign, and he may assign the lease 
without the lessor’s consent, although the covenant extends to the lessee, 
his executors, admiruatrators or assigns. The reason is that the in¬ 
solvent’s leasehold interest vests in the Official Assignee by operation of 
law; he is not, therefore, an assignee of the insolvent lessee and con¬ 
sequently not bound by the covenant (y). 


Where a lease contains a proviso for re-entry and forfeiture in the 
event of the lessee assigning his interest without the assent of the lessor, 
and the lessee assigns all his property for the benefit of his creditora, and 
afterwards becomes bankrupt; the assignment being void as an act of 
bankruptcy does not operate as a forfeiture, and the lease will pass to the 
Official Assignee (s). If, on the other hand^ the assignment is not followed 
by bankruptcy, it is a voluntary breach of the covenant not to assign* 
and it will operate as a forfeiture (o). *, i • 


506. Forfeiture of share id' partnership.—A provision in a part¬ 
nership deed that, in the event of the insolvency of a partner, his share 


Transfer of Property Act, 1882, 
' ■ ies. 12 and 111. 

\to) Smith V. Oronow (1891) 2 Q. B. 

[X) (1901) 2 K.B. 16, 

(y) Doe V. Bevan (1816) 3 M. A; 8. 353, 


105 E.B. 644. , ^ 

(s) Doe V. Powell (1826) 6 B. & C. 30S, 
' 108 E. R. 115. See Stein v. P<fP^ 
' (1902) 1 K.B. 695, 698. „ ^ „ 

(a) Holland v. Cole (1862) 1 H. A C. 
67, 158 E. B. 803. 
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or any part of it, shall go over to his co>p<artners, is void aa a fraud on 
the banloniptcy law. This decision proceeds on the principle that no 
person possessed of property can reserve that property to himself until 
ho shall become insolvent, and then provide that, in the event of his 
becoming insolvent, it shall pass to another and not to his creditors. 
On the other hand, a provision giving an option to take the share of an 
insolvent partner at a valuation is valid, the object of such a clause 
being to secure the going on of the concern (6). 

507. Compulsory transfer of shares In a company.—Provisions 
in a company’s Articles of Association compelling a shareholder at any 
time durmg the continuance of the company to transfer his shares to 
particular persons at a particular price are not void os being repugnant to 
absolute O'wnership or as tending to perpetuity. Moreover there is 
nothing repugnant to the bankruptcy law in articles which bona fide 
provide that a shareholder shall, in the event of his bankruptcy, sell 
his shares to particular persons at a particular price, which is fixed for all 
persons alike, and is not shown to be less than the fair price which might 
othermse be obtained (c). 

508. Additional security to mortgagee on mortgagor's insolvency.— 
A person cannot make it a part of his contract that, in the event of 
insolvency, he is to get some additional advantage which will prevent the 
propertyfrombeingdistributedunderthebankruptcylaws. A provision, 
therefore, in a mortage deed that the mortgagee should have, in the event 
of the mortgagor’s insolvency, an additional security is void as a fraud 
upon the bankruptcy law (d). A sells a patent to B in consideration, 
of B paying royalties to .4. B at the same time advances Rs, 1,25,000 to 
A, and it is agreed that B should retain one-half of the royalties as they 
become payable towards satisfaction of the debt, provided that if A 
should become insolvent B may retain the whole of the royalties in 
satisfaction of the debt. A becomes insolvent before the debt is fully 
paid. The proviso that B may retain the whole of the royalties in case of 
,4’8 insolvency is void, and B has a charge not on the whole, but on one- 
half only of the royalties (e). A debtor may not, by stipulation with a 
creditor, provide for a different distribution of his effects in the event 
of insolvency from that which the law provides (/). It was held in a 
Patna case that the Official Receiver cannot execute a conveyance in 
respect of Joint Hindu family property which the manager of that family 


(6) Whitmore v. Mason (1861) 2 J. & 

H. 204, 70 E. R. 1031; Ex parte (c) 
Warden (1872) 21 \V. R. 61. 

(c) Bor^nd’s Trustees v. Steel Brothers {/) 
d} Co., Ltd. (1901) 1 Ch. 279. 

(d) Ex parte TFtUioffw (1877) 7 Ch. D. 


138. 

Ex parte Mackay (1873) L. R. 8 Ch. 
App. 643. 

L. B. 8 Ch. App. 643, at p. 647, 
supra. 


Paras. 

506-508 



478 


MCTDBE Vin. 


Paras. 
508, 509 


before his death had agreed to convey to the creditor in part satisfaction 
of the debts contracted for tho family business, where certain interest 
in that property has vested in tho Official Receiver, upon the insolvency 
of one of the family members {g). 


509. Contracts made by Insolvent prior to insolvency.—The 
effect of an order of adjudication is to vest in the Official Assignee or 
Receiver every beneficial matter belonging to the insolvent’s estate, and 
amongst others the right of enforcing unexecuted contracts by which 
benefits may accrue to that estate. The contracts must be such as may 
be performed on the part of the insolvent by the Official Assignee or 
Receiver and would pass as part of his personal estate to his executors 
if he had died, and not contracts where the personal skill or conduct of 
the insolvent forms a material part of the consideration {k). See para. 
510 below, “ Contracts involving personal skill.” 


Insolvency does not determine a contract (i). Much hardship would 
ensue if it had that effect; for if the insolvent had any beneficial contracts 
remaining, it would be unfair to him as well as to his creditors if they could 
not have the benefit of those contracts (j). But although insolvency does 
not operate as a* rescission of a contract, conduct on the part of the 
insolvent or the Official Assignee which practically gives notice to the 
creditors and those with whom the insolvent has contracted that he does 
not mean to pay any of his debts or perform any of his contracts may 
amount to a refusal of performance entitling the other party to the 
contract to rescind (k). 


As regards an insolvent’s contracts for the purchase or sale of lands or 
goods, whatever interest therein the insolvent possesses, and any liability 
to which he is subject thereon, at the time of his insolvency, passes to 
the Official Assignee or Receiver (Q. The Official Assignee, however, has 
power to disclaim an unprofitable contract (m). At the same time, any 
party who is as against the Official Assignee,.entitled to the benefit or 
subject to tlie burden of a contract made with the insolvent, may apply to 
the Court for an order rescinding the contract, and the Court may make 


7)- Mafutbir Praaad v. Shivanandan 
[ (1934) 1621. C. 277, (’34) A. P. 614. 
i) Oibson V. Carruthere (1841) 8 M. & 
W. 321. at p. 333, 151 E R. 1061, 
- 1066-10C7 ; Jaffer Meher AU v. 
Budge-Budge Jute Mills Co. (1907) 
34 Cal. 2S9. See the Indian Con¬ 
tract Act, 1872, a. 37. ' 

) Brooke v. Heuntl (1796) 3 Tea. 253, 
30 E. R. 997, 998. 

i) Ex parte Chalmers (1873) I#. R. 8 Cli. 


App. 289, 293-294, per Mellish, 

(JL) Ex parte Chalmers (1873) !<■ E- ® 
App. 289, 294. per Hellish, J-5 
. Morgan v. Bain (1874) L. E. 10 

m Ex parte Bolthausen (1874) L. E. 
9 Ch. App. 722. 726; St. Thomas 
Hospital V. Richardson (1910) i 
K. B 271. 

(«) P.-t. I. A., B. C2 (1). 



insolvent’s pbojerty. 


479 


such an order on such terms as to payment of damages to or by either Para, 
party for non-performance of the contract, or otherwise, as it may deem 
equitable. If such damages are payable by the insolvent, the party 
to whom they are payable may prove for them as a debt under the 
insolvency (n). 


(I) Gcmtracts relating to immovable property .—The benefit of a 
contract for a sale of immovable property to the insolvent passes to the 
Official Assignee or Receiver, and he is entitled to sue for specific perforifa- 
ance of the contract. Similarly, the benefit of a contract for a lease to the 
insolvent (o), and the benefit of an option to take a lease, passes to the 
Official Assignee or Receiver (p). But a decree for specific performance 
would probably be refused if the contract for a lease was entered into for 
the personal accommodation of the insolvent ( 5 ). Similarly specific 
performance may be decreed against the Official Assignee or Receiver 
of a contract by the insolvent of a sale of his land (r). But a contract 
by the insolvent to buy property or to take a lease cannot be specifically 
enforced against the Official Assignee. Such a contract is the subject 
of disclaimer (s). Still whatever may be the nature of the contract, 
if the Official Assignee insists on the performance of the contract, he 
must perform the insolvent’s part of the contract to the same extent to 
which the insolvent should have done had he remained solvent (t). The 
Bombay High Court allowed a wife to retain possession of a house which 
had been allotted to her by her husband before his insolvency for her 
residence during her life-time by an unregistered instrument in considera¬ 
tion of her consenting to his marrying a second wife (w). A suit against 
the insolvent debtor for specific performance of an agreement to execute 
a mortgage in favour of the creditors, even if brought before the order of 
adjudication is incompetent. A contract dealing or transaction with 
the bankrupt means something done by him. The words do not point 
to a proceeding in which the bankrupt is merely passive (w). See para. 


625 (3). 


(n) P.-t. I. A., e. 65. 

{0) See Brooke v. Hewitt (1796) 3 Ves. 
253, 30 E. R. 997 ; WMingham 
V. Joyce (1796) 3 Ves. 168, 30 
E. R. 951 ; Buckland v. Hall 
(1803) 8 Ves. 92, 32 E. R. 287. 

(p) Buckland v. PapHlon (18GG) L.R. 
2 Ch. App. 67. 

( 3 ) Flood V. Finlay (1811) 2 Ball & 
B. 9. 


Holloway v, York {1871) 35 W. R. 
627, P.-t. I. A., b: 62 (1). 

(0 (7(&son V. Carruthera (1841) 8 31. 

& W- 321, 333, 151 E. R. 1061. 

(u) Bai ilani v. Alayanlal (1032) 
34 Bom L. R. 1317, 140 I.C. 745, 
_ (*32) A.B. C02. 

(p) Ramayya v. OJficial Receiver (1935) 
68 Mad. 1032, 158 I.C. 460, (’35) 


(r) 


Ex parte Holthauaen (1874) Ll R. 
9 Ch. App. 722. ' 



480 


1.ECT17RE Vin. 


Paras. 
509, 510 


(2) Ooniracis relating to goods. —Where goods are sold for cash, the 
seller has a lien on the goods as long as they remain in his possession 
and the price is not paid (to). If the buyer becomes insolvent, the Official 
Assignee or Receivca" is not entitled to the possession of the goods until he 
pays for them in cash. Where goods are sold on credit, and no time is 
fixed for the delivery of the goods, the seller has no lien, and the buyer is 
entitled to present delivery of the goods without payment; but if the 
buyer becomes insolvent before delivery of the goods, insolvency qualifies 
the buyer’s rights, and the seller is entitled to retain the goods until they 
have been paid for in cash (a:). The seller’s lien is available so long as he 
holds any part of the goods. Thus where the contract is for delivery 
and pa 3 rment by distinct instalments, and the buyer becomes insolvent 
in the course of performance of the contract, the seller is not bound to 
deliver any more goods under the contract until the price of the goods not 
yet delivered is tendered to him ; and if money is due to him for goods 
already delivered, he is entitled to refuse to deliver any more till he is 
paid for the goods already delivered, as well as the price of those still 
to be delivered (g). A seller who has parted with the possession of the 
goods, and has not received the whole price, may, if the buyer becomes 
insolvent, stop the goods while they are in transit to the buyer, that is to 
say, he may resume possession of the goods as long as they are in course 
of transit and may retain them until payment or tender of the price (a). 
If both the property in the goods and the possession have passed to the 
insolvent, the OfScial Assignee or Receiver takes the goods, and, if they 
have not been paid for, the seller’s only remedy is to prove for the price 
in the insolvency (a). 


510. Contracts involving personal skill.—Contracts in which 
personal skill or other personal qualifications to he exercised by the 
insolvent form a material part of the consideration do not pass to th® 
Official Assignee or Receiver (h). In Bailey v. Thurston Go., Ltd. (c) 
Sterling, L.J., said: “In the case of a contract in fieri and unexecuted, 
which cannot be completed without the assistance of the bankrupt, 
the trustee would be unable to complete it without the co-operation of 
the bankrupt nor could the trustee compel such co-operation. Such a 
contract is incapable of assignment and in my opinion it is impossible to 
hold that it would vest in the trustee on the bankruptcy occurring. 


tv) Indian Contract Act, 1872, B, 95. 

ar) Indian Contract Act, 1872, a. W. 
j/) parte Chalmtrs ^1873) L. R. 8 
Ch. App. 2S9. 291. 

t) Indian Contract Act, JS72, a- 99. 
o) Ex parU Whtttalfr (1875) L. R. 10 


I Ch. App. 

<fe) aibson V. Camtiheru (I84U 8 
& W. 321, 151 E. R. 1001; 
Tlnifjfoa * Co. Ltd. (1903) 1 h-.V. 
137. 

(c) (1003) 1 K.B. 137.145. 
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T1iu3 if an insolvent has entered into a building contract before his Para. 510 
insolvency, and tho contract provides that the building work shall be 
executed by “lus executors and administrators” (omitting “assigns”), 
the Official Assignee is not entitled to claim, to complete it (d). Similarly 
a personal contract by an author with his publisher to publish a work 
docs not pass to the Official Assignee or Receiver on the insolvency of tho 
publisher (e). But a contract to promote a company, and to procure 
subscriptions for a certain number of tho shares of tho company, is not 
a contract of personal service (/). It may hero bo observed that secret 
formulas for the manufacture of specific articles are “property”, and tho 
bankrupt is not entitled to refuse to disclose them to the trusteo in bank* 
ruptcy on tho ground that they exist only in his brain as the result of his 
skill and capacity (g). 


RigJti of action for breach of contract for personal service. —^The right of 
action for a breach of a contract, oven if it bo one requiring tho personal 
skill of tho insolvent, passes to tho Official Assignee or Receiver where 
the breach has occurred before insoiven<y, and money is recoverable by the 
insolvent as damages for the breach. Thus where a foreman engaged 
for a firm of type-founders for a term of seven years was dismissed before 
the expiration of tho term and he was afterwards adjudged bankrupt, it 
was held that tho trusteo in bankruptcy, and not the foreman, was entitled 
to sue for damages for WTongful dismissal (A). Similarly, where an agent 
eraplo3’ed to seU a property negotiates the sale before his insolvency, but 
tho remuneration for his services is to be paid on completion of the sale, 
the Official Assignee or Receiver is entitled to tho remuneration though 
the sale is not completed until aftet his discharge ({). If, however, the 
contract is unexecuted at tho date of the insolvency, and the breach 
occurs after tho insolvency, the right of action does not vest in the Official 
Assignee or Receiver, but remains in the insolvent who can sue in respect 
of it. Thus an undischarged insolvent employed as a travelling agent 
for a firm under a contract made before the commencement of the insol¬ 
vency can maintain an action against the firm for a wrongful dismissal 
occurrmg after the commencement of the insolvency, but tho Official 
Assignee or Receiver, being entitled to the fruits of litigation, is entitled 
to intervene, and the Court may on his application add him as a plaintiff 


(d) Knight v. Burgess (18G4) L. J. Ch- 
727. See Indian Contract Act, 
1872, 3, 37. 

(e) Lucas v, Moncretjf (1905) 21 T. 
L.R. 683. 

(/) Re Worthington (1914) 2 K.B. 239. 


to) Re Keene (1922) 2 Ch. 475. 

{h) Beelcham v. Drake (1849) 2 H. L. 
C. 570, 0 E. R. 1213 affirming 
Drake v. Beckham (1843) 11 M. 
& W. 316, 162 E. R. 823. 

(•) Re Byrne (1892) 9 Horr. 213. 
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510-512 


in the suit (j). The reason why tho right of action does not vest in the 
Official Assignee or Receiver is that if a contract for personal service 
entered into before insolvency remains unexecuted at the date of insol¬ 
vency, tho insolvent cannot bo compelled to complete it for the benefit 
of his creditors (fc). 


511. Contract of service to be rendered to insolvent.—A man 
who has agreed to do ivork and labour for an insolvent—a foreman, 
for instance, ^vho has been engaged for three years, is not bound to go on 
serving him without the prospect of getting paid. He is entitled to say, 
“I refuse to continue to serve unless I am secured my wages.” With that 
reservation the contract continues, as the Official Assignee or Receiver is 
alwaj’s entitled to perform it, and so long as ho performs it he gets the 
entire benefit of it, but he may at any time abandon it. He may either 
not take up tlie contract at all, or he may take it up for a time, and then 
afterwards, if he finds that it is not a beneficial contract, he may abandon 
it, and in that case the other party to the contract may prove against the 
estate of the insolvent for the damages occasioned by the breach of the 
contract, and beyond that he has no remedy (1). 


The Official Assignee or Receiver takes the benefit of a contract 
subject to its terms and conditions. Thus if a building contract provides 
for payment to the builder by monthly instalments, less 10 per cent, 
on, the certificate of the employer’s engineer, and the contract also 
provides that certain goods to be supplied by certain tradesmen should 
be paid for by the builder, but that if he unduly delays payment, the 
employer may then deduct the sum so paid from the retention money 
and other moneys due to the builder, the power conferred by the contract 
on the employer is not revoked where the builder becomes insolvent on 
his own petition, for by such petition he unduly delays payment within 
the meaning of the contract, and, in consequence, the tradesmen are 
entitled to be paid the amount due to them out of the retention money 
and other moneys due to the insolvent in priority to the claim of the 
Official Assignee or Receiver (wi). 


512. Goodwill.—If the insolvent has before his insolvency carried 
1 a business, the goodwill of the business passes on adjudication to the 


Saifev v'Thurston <0 Co. Ltd. (1903) 
1 K. B. 137; Be Bobert (1900) 
1 Q. B. 122 ; Emden x. Carte (1881) 
17 Ch. D. 169, and on appeal at 
p. 768. 

BaiUy v. Thurston <6 Co., lAd. 
(1903) 1 K. B. 137, 145. As to 


the right of an insoh-ent to alter 
a contract for pereonal sorvicea, see 
Be Sh^nt (1892) 1 Q. ^ ^^2. 

( 1 ) Re SntKum ( 1876 ) 3 I>. ^ 63 . 

473-474, pep JlelLsh, L. J. 

(jTi) Re Wtlltnson (1905) 2 K. B. 7U- 
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Official Assignee or Recieivcr in the same way as any other property df the 
insolvent, but goodwill which is personal to the insolvent, as in the case of 
a professional man, does not pass to the Official Assignee or Receiver (n). 

The Official Assignee or Receiver may sell the goodwill of the 
business (o). On a sale, however, of goodwill by the Official A.S3igneo or 
Receiver, the purchaser is not entitled to restrain the insolvent from bona 
fidt, beginning a new business and soliciting his old customers. The 
insolvent cannot, on the sale of the goodwill, be compelled to enter into 
a covenant not to carry on a similar business. But if he has entered into 
a covenant not to carry on a similar business within specific local limits, 
which limits must be reasonable, he can to that extent be restrained from 
carrying on business {p). 

513. Things in action.—\Vher© any part of the property of the 
insolvent consists of things in action, such as debts due to the insolvent, 
they shall be deemed to have been duly transferred to the Official Assignee 
or Receiver (g). Consequently the insolvent cannot institute a suit m 
respect of such property inthout the prior permission of the Court for the 
institution of the suit (r). But the Official Assignee or Receiver takes the 
things in action subject to all equities which may affect them (s). 

514. Share In partnership.—Before the Indian Partnership Act, 
1932, if the insolvent carried on business in partnership ivith other persons, 
the partnership was not dissolved by his insolvency but the other partners 
became entitled in that event to institute a suit for dissolution of partner¬ 
ship (t). But now by sec. 34 of the Indian Partnership Act, 1932, when a 
partner is adjudged insolvent he ceases to be a partner, and unless there is 
a contract to the contrary the firm is dissolved by the adjudication of a 
partner, as under English law (w). The insolvent’s share in the partner¬ 
ship will, however, vest in the Official Assignee or Receiver as the case 
may be. But the Official Assignee or Receiver has no right to take 
possession of the goods of tho partnership without the consent of the other 


• (n) Waller v. MoUram (1881) 19 Ch. 

D.355. 

(o) P.-t. I. A., 8. C8 (1) (a); Prov. I.A., 
8. 60 (1) (a). 

(p) Trailer v. MoUram (1881) 19 Cl». 
D. 355; Trego v. Hunt (1896) 
A. C. 7, 23; Buxtor\ Puhluhtng 
Co, V. Mitchell (1885) 1 Cab. & 
El. 527. Seo Indian Contract Act, 
1872, s. 27. 

(g) P.-t. I. A., B. 58 (4); Jaffer Meh^ 
Ali V. Budge-Bwge Jute Milla 


Co. (1907) 34 Cal. 289. 

(r) Venkataeubha Boo v. Venkaitt- 
KQralu (1936) 170 I.C. 981 (’37) 
A.21. 165. 

(a) Re ira«i« (1902) 1 K.B. 719. Seo 
Transfer of Property Act, 1882, 
8. 132. 

(t) Indian Contract Act, 1872, s. 254. 

(u) Sec. 42 of the Indian Partnership 
Act, 1932; Partnership Act, 1890, 
63 and 54 Viet., c. 39, e. 32. 


Paras. 

512-514 
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Paras. 
514, 515 


partners in whose possesssion they may happen to he (v). The estate 
of the insolvent will he liable for the acts of-a solvent partner during the 
course of the winding up (w}. 


515. Compulsory deposit in Provident Fund.—“ Compulsory deposit ” 
means a subscription to, or deposit in, a Provident Fund which, 
under the rules of the Fund, is not, until the happening of some specified 
contingency, repayable on demand otherwise than for the purpose of the 
payment of premia in respect of a policy of life insurance, and includes any 
contribution credited in respect of any such subscription or deposit and 
any interest or increment which has accrued under the rules of the Fund 
on any such subscription, deposit, or contribution, and also any such 
subscription, deposit, contribution, interest or increment remaining to the 
credit of the subscriber or depositor after the happening of any such 
contingency (x). 

A compulsory deposit in any Government or Bailway Provident Fund 
is not in any way capable of being assigned or charged and is not liable to 
attachment under any decree or order of any Civil, Bevenue or Criminal 
Court in respect of any debt or liability incurred by the subscriber or 
depositor, and neither the Official Assignee nor Receiver is entitled to, 
or has any claim on, any such compulsory deposit (y). This exemption 
was created for the first time by the Provident Funds Act, 1897 (z). 
Prior to that Act money standing to the credit of a person in a Provident 
Fund was liable to attachment. It also vested on his insolvency in the 
Official Assignee or Receiver as his “property” (a). The Act of 1897 
was repealed by the Provident Funds Act, 1925, which is the Act now in 
force. 


The Patna High Court has held that a gratuity proposed by a Railway 
company is not attachable in the hands of the company (6). 


Money standing to the credit of the insolvent in a Provident Fond 
and withdrawn by him after his insolvenoj' and before his discharge, w 
after-acquired property within the meaning of sec. 52 (2) (a) of the 
Presidency-towns Insolveiny Act, and the corresponding sec. 28 (4)^ 


(v) Wilsoft V. ya/AmuU (1030) 59 
M.LJ. 601. 124 I.C. 144, (’30) 
A.M. 458. _ 

(tp) S. 47 of tho tndiau rartnership 

( 3 -) rrovidcnt Funds Act 10 of 1025, 

(v) rrovidcntFundsAct 10ofl925,B.3 
(1). Aa to deposit in a rrovidont 
Fund by an optional iubscriber, 
S(« Ja^annaiA v- Jara Praaanna 


(1924) 3 Pat. 74. 80 I.C. 424, ('24j 
A. P. 624, 800 also Cod® of C»'» 
Proeoduro, 1908, «. 60 (D ijl* 

(e) Soo Oyieial A**i^a of Madr^ 
Mary Dalgaima (1903) 26 3I«1- 
440. 

(a) Re the Petition of E. J. S. Shrevt’ 
frury (1880) 10 Bom. 313. 

(W Sk. of Slate v. ^ 

11 Pat. 684, 140 I.C. 661, (3-1 
A. r. 311. 
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the ■ Provincial Insolvency Act. Being after-acquired property, it does 
not, in cases governed by the Presidency-towns Insolvency Act, vest in the 
Official Assignee until he intervenes on behalf of the creditors, and a 
transfer of such property by the insolvent, bona fide and for value, made 
before intervention by the Official Assignee is valid (c). It has been held 
in a Bombay case that the same principle applies to cases governed 
by the Provincial Insolvency Act (d). This view, it is submitted, is 
erroneous. The Court seems to have overlooked the word “ forthwith ” 
which occurs in sec. 28 (4) of the Provincial Insolvency Act, a word 
which does not occur in the Presidency-towns Insolvency Act. Under 
sec, 28 (4) of the Provincial Insolvency Act all property acquired by 
the insolvent after insolvency and before discharge vests “ forthwith ” 
in the Receiver. Consequently the vesting is not postponed until the 
Receiver intervenes (e) (see para. 636 below). 


A “ compulsory deposit ”, so long as it remains in the hands of 
Government or of a Railway Administration, is not attachable, nor does it 
vest in the Official Assignee or Receiver either while the subscriber or 
depositor is in service or on his death or.retirement (/). The deposit 
retains its character of “ compulsory deposit ” until it is paid over to the 
subscriber or depositor, hut it ceases to have that character after it is 
paid over to him. After payment it becomes the “ property ” of the 
payee, and it may be attached like any other property of his (j) The 
rules of a provident fund of a company provid^ that a member’s claim 
to the fund arose only upon his discharge from service, but that if he 
purported to transfer his interest in the fund during his service, his claim 
to the fund would be forfeited to the company. On the insolvency of a 
member upon his own petition and his subsequent discharge from service, 
it was held that his interest in the fund vested in the Official Assignee {h). 


(c) See MaeJeod v. B. B. C. I, By. Co, 
(1005) 7 Boin. L. B. 618, at 

p. 621. 

(d) Nagindas v. Ohelabhai (1020) 44 
Bom. 673, 678-681, 56 I.C. 449. 

(e) ■ 3fartm v. X)u« (IWS) 178 I.C. 271, 

(/) ' 

64” I. C. 439 ; Seerttary of Stale for 
India v. BaJ Kumar (1923) 60 
Cal. 347, 77 I.C. 1025, ('23) A. 
C. 685; Deri Praead v. Seentary 
of Slate for India (1023) 45 All, 
654. 74 I. C. 746, (’24) A. A. 68. 
(o) Oouri STtanler v. De Cruze (1926) 
1 Luck. 313, 02 I. C. 673. (’27) A. 


o "«• 


D. Palatya v. T.'P. Sen (1935) 166 
I.C. 159, (’36) A. P. 211, in which 
the Provident Fund rules provided 
that at all times the employee’s 
contribution was at his disposal. 
It was consequently hold that 
tho amount was attachable } TFoI- 
chand v. Charles A. Williams 37 
Bom. L. R. 404, (’35) A. B. 396; 
3farttn v, Dutt, supra ; Badloo v 
Bam Das (’46) A. O. 11. 

(3) Jn re Ernest Clarence O’Brien (1033) 
eOC^I. 026. 
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516-519 


516. Property abandoned by Official Assignee as worthless.- 
Wliere a particular item of property belonging to the insolvent, e.g., 
mortgage security, is abandoned by the Official Assignee or Receiver a 
being of no value at all, and the insolvent obtains his discharge, th' 
property belongs to the insolvent, and the sale thereof by the insolven 
after his discharge wdl pass a-good title to the purchaser (t). 


517. Patent,—'Patents and trade-marks which belong' to ar 
insolvent pass to the Official Assignee or Receiver for the benefit of thf 
insolvent's creditors (j). 


518. Copyright.—Under the English law, where the property of a 
bankrupt comprises the copyright in any work of which he is not the 
author, and he is liable to pay to the author of the work a share of the 
profits in respect thereof, the trustee in bankruptcy is not entitled to sell 
any copies of the work except on the terms of paying to the author such 
sums by way of share of the profits as would have been payable by the 
bankrupt, and he cannot deal with the copyright in such a manner as 
to entail any loss of profits to the author without the consent of the author 
or of the Court (k). ■ ■ 


619. licence to seize goods.—A mere power or licence to seize 
the debtor’s property must be distinguished from an assignment of such 
property. A mere licence or authority given by a debtor to his creditor 
to enter on the debtor’s premises and to seize and sell all the debtor’s 
goods which mig/i( be acquired by the debtor and brought on the premises 
at a future time, if it has not been executed before the commencement of 
the insolvency, is determined by the debtor’s insolvency. The creditor 
does not by a mere licence to seize acquire any interest in the after- 
acquired goods. His only right is to seize the goods if default is made in 
pa 3 nnent. If after default on the part of the debtor the creditor does 
not ^seize the goods, ho cannot do so after the commencement of the 
debtor’s insolvency. If the debtor is adjudged insolvent before the due 
date of payment, the creditor cannot seize them, for the right to seize does 
not arise until after default (/). An assignment of future property, on the 
other hand, creates an interest in the pr^erty and gives the assignee a 


(i) Sheonandan v. Kash* (I917) 39 
All. 233. 37 I.C. 878. 

fj) See Hesae V. (1803)3 Bos. 

& P. 605, 127 E. B. 305. Patent^; 
lie Qraydon (1890) I Q. B. *17 
[Royalties]. 

(fc) B. A., 1914, B. 60. 

(1) Thompson Cohen (187S) 41 L. 


J. Q. B. 221, (1872) L. R. 7 Q-»• 
627 ; Cole V. Kemot (1872) L. K. 
7 Q. B. 63t. A licence to tafee 
immediate possession of goods is 
void under the Bills of Sale Act. 
1882 ; see Ex parte Varsona (iBSti) 
16 Q. B. D. 632. 
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security vhich he can enforce even after the debtor’s insolvency. We 
proceed to consider the peculiar features of such an assignment. 


520. Assignment o! after-acquired property.—“ A man cannot 
in eqxiity, any more than at law, assign what has no existence. A man can 
contract to assign property which is to come into existence in the future, 
and when it has come into existence equity, treating as done that which 
ought to he done, fastens upon that property, and the contract to assign 
thus becomes a complete assignment ” (m). In other words, though a 
valid assignment of future property cannot be made at common law, a 
valid equitable assignment may be made of such property. As soon 
as the property so assigned by way of anticipation comes into existence 
the equitable ownership of the property passes automatically to the 
assignee. In the meantime the assignment has necessarily no immediate 
operation as such, for there is no present subject-matter upon which it 
can take effect. It operates presently in equity, however, as if it was a 
contract to assign that property as and when it comes into existence. 
An assignment of future property is inoperative in equity unless supported, 
like other contract, by valuable consideration (n). 


In Order that a contract to assign may amount to an equitable assign¬ 
ment, it must purport to confer an interest in such property immediately 
by its ow*n force and without the necessity of any future act on the part of 
the assignee upon such property coining into existence (o). An assign¬ 
ment of existing chatties coupled with words which amount to a mere 
licence to seize future 'property, will not be construed as regards future 
property as an equitable assignment of (hat property (p). ^^^xen a contract 
to assign amounts to an equitable assignment, it operates to transfer 
the beneficial interest in the property as soon as it is acquired to the 
creditor [q). When it amounts to a mere licence to seize, the creiditor 
acquires no interest in the property until the licence or authority is 
executed and the property is seized (r) Thus if a debtor for the purpose 
of securing a loan assigns to the creditor the goods “which are now in 
the premises or which may during the continuance of tlio security be 
brought on the premises in addition to or in substitution of those goods,” 


(m) Collyer v. Isaacs (18SI) 19 Ch. D. 
342, 35i. Seo also Brandi's Son «fc 
Co. V. Dunlop Ilubbtr Co. (1905) 
A. C. 454, and Re iron (1027) 
1 Ch. COG. 

(n) Salmond and Winfield, Law of 
Contracts, p. 404. 

(o) Holroyd v. Jlfar«?ia(Z (1862) 10 II. 
L. C. 191, U E. R. 999. 


(p) Rene v. IVAitmore (1864) 33 L. J. 
Cli. 63. 

( 9 ) Uolroyd V. (18C2) 10 H.L. 

C. 191, 11E.R. 999. 

(r) Rene v. irAiimore (1864) 33 L.J. 
Ch. 63 ; Thompson v. Cohen (1872) 
41 L. 3. Q. R. 221, (1872) L. R. 
7 Q. B. 527 ; Cole v. iCemoI (1872) 
L. R. 7 Q.B. 634. 
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F^ra. 520 an(J it is agreed that if the loan is not repaid on a specific day, the creditor 
shall ho at liberty to enter tho shop and seize and sell the goods and apply 
the sale proceeds towards pa 3 rment of tho debt, the transaction amounts 
to an assignment in law of tho goods which were then in existence, and the 
creditor can seize and sell them oven after the debtor’s insolvency; 
but the clause as to after-acquired property operates merely as a licence 
to seize future property and it is determined by the debtor’s insolvency 
unless it has been put in force prior to the commencement of the 
insolvency. 

In order that a contract may operate as an eguitable assignment the 
property must bo sufficiently described so that it may be identifiable. 
Thus if a person assigns future book debts to be acquired by him in the 
course of his business, ho must so describe them that they could be 
identified when they are acquired. An assignment of future book debts 
which might during the continuance of tho security become due and 
owing to the mortgagor,” though not limited to book debts in any partic¬ 
ular business of the mortgagor, is an assignment of property that can be 
identified and passes the equitable interest in book debts arising after the 
mortgage whether in the business carried on by the mortgagor at the 
time of the mortgage or in any other business (a). In this connection 
it may be stated that though the property cannot be identified at the 
time when the contract is made, this does not matter if it can be identified 
at the time when the Court is asked to carry the contract into effect. 
As observed by Cotton, L.J., in JRe Clarke (t), ” Vagueness comes to 
nothing if the property is definite when the Court is asked to enforce 
the contract.” 


The effect of the subsequent insolvency of an assignor of future or 
after-acquired property may now be considered. If the after-acquired 
property comes into existence prior to the insolvency of the assignor, the 
equitable assignment is complete and the Official Assignee will take the 
property subject to the assignment («). If the property comes mto 
existence subsequently to the insolvency and before the discharge of the 
insolvent, the Official Assignee wiU take the property subject to the assign¬ 
ment if the right of the assignor to recover that which is claimed by the 
assignee bad become complete prior to the insolvency; but not if the 
right had not become complete before then. In the latter case the 
assignee has no right to the property. Thus if a debt which is to fall due 


(«) Tailby v. OMcial Receiver (1888) 13 
App. Cas. 523. In a 

general assignment of hook debts 
requires registration tinder the 


Bills of Sale Act. 1878; see. B. A. 
1914, s. 43. 

(ft (1887) 36 Ch. D. 348, 253. 

(«) See Re WaRie (1502) 1. K. B. 719- 
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at a future time is assigned and the debt only falls due after insolvency, 
the assignee has no right to it; on the other hand, debts due at the date 
of the assignment, but payable at a future time, may be validly assigned, 
and if they become payable after insolvency, they will none the less 
belong to the assignee, and not to the Official Assignee or Receiver (e). 
This subject is further discussed in paragraph 621 below. Where, 
however, the after-acquired property only comes into existence after 
the discharge of the insolvent, the assignee has no right to such property, 
the reason being that the debtor being released from his debt by the 
discharge the security falls with it (to). 

521. Assignment of future proQts of business.—It has been stated 
above that if a debt which is to fall due at a future time is assigned 
and the debt only falls due after insolvency, the assignee has no right to 
it. On the other hand, debts due at the date of the assignment, but 
payable at a future time, may bo validly assigned, and if they become pay¬ 
able after insolvency, they belong to the assignee. We shall give an 
instance of each class. 


A common instance of the former class arises where a trader makes 
an equitable assignment of the future receipts of his business. Such an 
assignment even if made for value, is, as regar«b receipts accruing after 
the commencement of his subsequent insolvency, inoperative as against 
the Official Assignee because the debts fall due after insolvency (*). An 
instance of the latter class jarises where a person who has transferred goods 


(tj) Hahbury, Laws of England, vol. 2, 
p. 64, art. 97. 

(w) Thompson v. Cohen (1872) L. R. 
7 Q. B. 627, (1872) 41 L. J. Q. B. 
221; Cole v. Kernot (1872) L. R. 
7 Q. B. 634; Collyer v. leaacs 
(1881) 19 Ch. D. 342. Expectan¬ 
cies are a species of after-acquired 
property. Expectancies, such as 
the chance of an heir-apparent 
to succeed to an estate or the 
chance of a relation to obtain a 
legacy on the death of a kins¬ 
man, are not assignable at common 
law, but contracts, to assign 
them for valuable consideration 
are recognised m equity on the 
principle laid down in Holroyd v. 
Marshall (1862) 10 H. L. C. 191, 
11 E. R. 999. This principle 
was followed in India prior to 
the enactment of the Transfer 
of Property Act, 1882, and it 
is still followed by Indian CkJurts 
in cases not governed by the 
Transfer of Property Act; Ram 


Nirunjun Singh v. Prayag Singh 
(1882) 8 Cal. 138; Gitabay v. 
Balaji (1893) 17 Bom. 232. The 
transfer of such expectancies is 
now forbidden by s. 6 of the 
Transfer of Property Act, and 
contracts to assign them have 
accordingly been held to be void; 
HanvUh K-aar v. Irydar Bahadur 
Singh (1923) 50 I. A. 69, 45 All. 
179, 711. C. 629, (*22) A. PC. 403 ; 
Annada Mohan Roy v. Oour Mohan 
MuUick (1923) 50 I. A. 239, 60 Cal. 
929, 74 I. C. 499, (’23) A. PC. 
189; Sri Jagannada Raju v. 
Sri Rajah Prasad Rao (1916) 
39 Mad. 654,29 I. C. 241; Samsud- 
din V. Abdul Husein (1907) 31 
Bom. 16s. 

(®) Ex parte Nicholla (1883) 22 Ch. D. 
782; irWmot v. Alton (1897) 1 
Q B. IT; Re Collins (1925) Ch. 
556. In re Be Mamey (1943) Ch. 
126 (1943) 1 All. E. R. 275, 112 
L. J. (Ch.) 125. 
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Paras. 
521, 522 


under a lure-purchase agreement assigns his interest under the agreement 
to another, who has lent him money, as security for the advance. In 
such a case the assignment of the instalments wliich accrue due under 
the hiring agreement after the commencement of the insolvency of the 
assignor is valid against the Official Assignee, the reason being that the 
debt assigned was due at the date of the assignment, although it is not 
pa 3 'able until a future time {y). The principle applicable to these tvo 
classes of cases has thus been stated by Rigby, L. J., in Wilmot v. AUont {z ): 
“Where a person who has entered into contracts in the course of his 
business ceases to carry on business on account of banlcruptcy, there is 
an important distinction, for the present purpose, between cas^ in which 
the consideration for the contract having been wholly executed by the 
bankrupt on his part, a sum of money becomes due to him under the 
contract, and cases of executory contract in which the money will not be 
earned under the contract unless the,person contracting continues to 
carry on business and fully performs his part of the contract which has 
only been partially performed at the date of the bankruptcy. In the 
latter class of cases the bankrupt cannot create greater rights in favour 
of an assignee from him than he has himself; it rests ^vith the trustee 
to saj' whether the business is to be carried on and the contract performed 
or not, and, if be elects to perform it, be has a right to the consideration 
for such performance when it becomes due.” 

522. Insolvency of manager, father or other member of a joint 
Hindu family :— 


(1) Insolvency of manager not being the father of the other Goyarcen- 
ers :—On the insolvency of the manager of a joint Hindu family 
governed by the Blitakshara law, whether he be the father, brother or 
anj’ other coparcener, there vest in the Official Assignee or Receiver ■ 

(a) the separate property of the insolvent manager and his undivid¬ 
ed interest in the j'oint family property; and 

(b) the power which the manager of a joint Hindu family has to 
alienate the entire joint family property including the interests of the 
minor coparceners for debts incurred for the benefit of the family. 

It was held in the undermentioned cases (a) that the power of the 
managing member of a joint Hindu family to sell or mortgage the 
of the other coparceners for the satisfaction of the joint family de ^ 
vests in tho Official ■ Assignee under sec. (2) (b) of the Presidency • 


i?e Datis ct- Co. (1880) 22 Q, B. D. [ («) (1807) I Q. B. 17, 2-- 
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to%vns Insolvency Act. It was held however that as there is no provision Para. 522 
corresponding to that of see. 52 (2) of the Presidency-towns Insol¬ 
vency Act in the Provincial Insolvencj* Act, under tlie latter Act on the 
insolvency of the manager his power to sell tlio shares of the other 
managers would not vest in the receiver (6). 

It is well settled since the pronouncements of tlio Judicial Committee 
in Subraniania v. Beliarilal (52 I.A, 22) and Sat Karain v. Shri Becker 
Das (63 I.A 384) that the power of the father to sell the interest of his 
sons is not property within the meaning of sec. 17 of the Presidency- 
tornis Insolvency Act. It is not the property itself but the power of the 
fatlier relating to that property that would vest in and could be exercised 
by the Oflicial Assignee under sec. 52 (2) (4) of the Presidency-towns 
Insolvency Act. Accepting that principle the question would be whether 
the pou*er of the manager to sell the family property for joint 
debts could come within sec. 52 (2) (4) of the Presidency-towns 
Insolvency Act. Clause (b) speaks of the capacity to exercise and to take 
proceedings for exercising all such powers in or over, or in respect of 
property as might have been exercised by the insolvent for his own bene¬ 
fit at the commencement of his insolvency or before his discharge. The 
expression “own benefit” occurring in the clause means the exclusive 
benefit of the bankrupt. As the right of the manager to sell family 
property is not exclusively for his benefit but is not for the benefit of all 
the members, the proper view to take would be that such power cannot 
vest in the Official Assignee under sec. 62 (2) (4) of the Presidency-tou*ns 
Insolvency Act (c). In this view the position would be the same under 
the Presidency-towns Insolvency Act and the Provincial Insolvency Act 
and the decisions noted in note (6) would be correct. 

With regard to the father the position is undoubtedly different, for 
the father has the power to have the son’s interest in the family estate 
sold for discharge of his own personal debts (d). i ^ 


Sardamal v. Aranvayal (1897) 21 
Bom. 205 [uncle manager]} jVwnno 
V. Chidaraboyina (1903) 26 Mad. 
214 [uncles managers]; Offictal 
Beceiver, Anantapur v. Raina- 
chandrappa (1920) 52 Mad. 246, 
114 I. C. 345, (’29) A. M. 166 
[brother manager]. As to the 
rights of the Official Assignee to 
sue on a contract entered into by 
a manager, see Qrey v. U'cller 
(1913) 40 Cal. 523. 18 I.C. 753. 
see also Kanhaiyalal v. Dahlia 
(1933) 143 I.C. 769, (’33) A. N. 150; 
Kamla Bala v. Surendra Nath 
(1937) 2 Cal. 675, 172 I. C. 014, 


41 C.\y,N. 1079, (’37) A.C. 517; 
also Diravyam Pillai v. Veeranan 
Ambalam I.L.R. 1939 Mad. 853, 
(’39) ‘A, M. 702, 185 I.C. 562. 

(b) Shnpad V. Ba«appaI.Ij-^. 49 Bom. 
785, 89 I, C. 996, (’25) A. B. 410; 
Non Ramaahastruli* v. Teluguntla 
BaldKriahna Bao I.L.B. 1943, Mad. 
83, 203 I. C. 507, (’42) A. M. 682. 

(c) Per Leach; CJ. in Nori Bamasatru- 
lu V. Tduguntla BalakrUhna Bao, 
supra. Vxrupahaha v. Siva Beddi 
(1943) A. M. 652. 

(d) MuUa’s Hindu Law, 11th Bd. 
p. 327. 
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On tho insolvency of tho man/iging member of a joint Daya Bhaga 
family who is not nnd cannot bo tho father, iiis 2 x>wer to sell or mortgage 
tho interest of other coparceners for satisfaction of joint debts does not 
vest in tho receiver under sec. 28 (2) of tho Provincial Insolvency 
Act (c). 

(2) Insoh'cnct/ of Jather .—On tho insolvency of tho father of a joint 
Hindu family governed by tho l^Iitakshora law, there vest in the Official 
Assignee or Receiver— 


(a) tho separate property of tho insolvent father and his undivided 
interest in the joint family property; and 


(b) tho power whicli tho fother of a joint fomily hos to alienate the 
joint family property including his son’s share in tho joint family property 
for paying his antecedent debts not contracted for an immoral purpose. 
In cases governed by tho Presidency-towns Insolvency Act, this power 
vests in tho Official Assignoo under sec. 52 (2) of fhot Act 
tho poorer can he exercised by tho Official Assignee subject to all the 
limitations under which the father himself could exercise it(c*). In cases 
governed by the Provincial Insolvency Act, it vests in the Court or 
Receiver under sec. 28 (2) of that Act (/). The Official Assignee 
or Receiver is thereforo entitled to sell tho entire joint f&zoily property 
including the son’s share therein for the payment of the father’s personal 
debts. The power so vested in the Official Assignee or Receiver does not 
terminate on tho father’s death. It does not pass by survivorship to 
the son, and it may be exercised by the Official Assignee or by th® 


(e) Bejoy Kamar v. Ramapati Bcuu 
I.L.B. 1942, 2 Cal. 413. (’42) 

A. 0. 633, 46 C. W. N. 808, 203 
I.C. J64. (e*) 

(e‘) Sat Ifarain v. Behan Lai (1925) 62 
I. A. 22, 6 Lah. 1, 84 I. C. 883. 

(’28) A. PC. 18; Official Assignee {J) 
of Madras v. Bamchaftdra (1923) 

46 JIad. 54, 68 1. 0. 898, (’23) 

A. M. 65; Re Sellamuthu Senrai^ 

(1924) 47 Mad. 87, 80 I. C. 108, 

(’241 A. at. 411 ; Sat Narain v. 

Sri Kishen (1926) 7 Lah. 376, 89 
I. C. 996, (’25) A. L. 416; Re Balu- 
sami (1928) 61 Mad. 417, 112 I.C. 

541, (’28) A. M. 735; Sunna v. 
Chtderabogina (1902) 26 Mad. 214 
[Indian Insolvency Act 1848, a. 

301 • Sat Naraxn v. Sri Kishen 
Das 1936, 63 I. A. 384, IT Lah, 

644, 38 Bom. L. B. 1129, 1641. O. 

6. (’36) A. PC. 277; Vandargazhat 
Achi V. S, I. Corporation (Mod.) 


Ltd. I.L.B. 1945 Mad. 10 (44) 
A. M. 481; Wasudeo v. IJewdcM 
I.L.R. 1948 Nag. 85 (P. B.) 

Ssjoy Kumar v, RamapaH 
I.L.R. 1942, 2 Cal. 413. (’42) A-C- 
533, 46 C.W.N. 808, 203 I-C- 
Seetharama v. 

(1926) 49 Mad. 849, 97 I.C. 8-5, 
(’26) A. M. 994 ; SanLaratta^yana 
V. Rajamani (1924) 47 M^- '' 

83 I. C. 196. (’24) A. M. /50 ' 
Sauwn Das v. Ohietis (19—) _ 

316. 64 I,C. 976. (’22) A. A. 70. 
yaram Das v. Banlexm 
Veh (1924) 46 All. 912, |5 IL- 
396. (’25) A. A. m 

c. Motiram (1926) 48 All. 400, 
}4 I.C. 175, (’26).A. M. 447- 
Kkemchand v. Naratn 

i Lah. 4S3, SB I. C. OSf-.] "5 
i. L. 41; Chairman, Sulncl Saa"' 
Monghyr v. Shaodutt Smgh (1»;“ 

“ Patf 476, S8 I.C. 364, (-6) 
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Receiver after the father’s death (g). The Official Assignee or Receiver Para. 522 
is entitled to grant leases of the entire joint family property, including 
the shares of the sons (ft). Prior to the Privy Council ruling in Sat 
Karain v. Behan Lai (t), it was held in several cases in India that on 
the insolvency of the father the son’s share itself vested in the Official 
Assignee (j). InSai JTamin’s case, which was acase under the Presidency- 
towns Insolvency Act, it was held that the share itself did. not vest in the 
Official Assignee, although under section 62 (2) (b) of that Act, or in some 
other way, the entire joint family property including the son’s share therein 
may be made available for the payment of the father’s personal debts. 

In the later case of Sat Narain v. Shri Kishan Das (k) the Privy Coimcil 
dealing with tho Presidency-towns Insolvency Act held that the Official 
Assignee has the capacity to exercise the insolvent’s father’s power to 
sell the joint family properties for his antecedent debts provided they 
were not incurred for immoral or illegal purposes. It was pointed out 
that the father’s power of sale for his debt exists only so long as the joint 
family property is tmdivided, and that the capacity of the Official 
Assignee must bo simultaneously limited and that the provisions of 
section 49 (5) do not apply when the power is exercised subject to its 
limitations. Equally, it was observed, the provisions of section 17 were 
in no way inconsistent with the exercise of the power of sale subject to 
its limitations. 


A. P. 438} Ojgicial i?««tver, Lahore 
V. Chinamtal (1930) 123 I.C. 286, 
(’30) A. L. 645 j Ehola Prasad v. 
Ramkumar (1932) 11 Fat. 399, 
139 I.C. 13. (’32) A. P. 231 ; 
QoH Shankar v. Basheshar Nath 
(1932) 13 Lah. 464, 135 I.C, 217, 
(’32) A. L. 151 ; Anand Prakash v. 
Narain 53^^A11.^M9, 


107 I.C. 765 ; Mahabir Prasad 
Poddar v. Ram Tahal Mandar'l. 
L.R. 16 Pat. 724, (’37) A. P. 065, 
172 I.C. 737; Wasudeo Keskao 
V. Devidas Govindrao I.L.R. 1948 
• Nag. 85, (’48) A. N. 216; Venkata- 
'ramana v. Narayana (1937) 171 
I. C. 608, (’37) A. M. 656; 
Alagappa CheCtiar v. Kannappa 
' . Chettiar (1937) 2 608, (’37) 

A. M. 962. 

(ff) Seelharama v. Official Receiver 


(1926) 49 Mad. 849, 97 I.C. 825, 
(*26). A. M. 994. See also Fakir- 
ehand v. Motichand (1883) 7 Bom. 
438, 446; Mirza v. Jhanda Ram 
(1930) 130 I.C. 419, (’30) A. L. 
1034. 

{h) Shankaranaraina v. Official Receiv¬ 
er (1933) 139 I.C. 838, (’33) A. 
M. 73. 

(*) (1925) 52 I. A, 22. 6 Lah. 1, 84 I.C. 

883, (’25) A. PC. 18, reversing 
(1922) 3 Lah. 329, 69 I.C. 486, 
(’23) A.L. 1. 

(j) Fakirchand v. Motichand (1883) 7 
■ Bom. 438 [Ind. I. Act, 1848, 
B. 7]; Ranguyya v. Thanikachalla 
(1890) 10 Mad. 74 [Ind. I. Act, 
1848, not clear whether s. 7 or 
8 . 30 applied]; Amolak v. Man&ukh 
(1924) 3 Pat. 857, 85 I.C. 88, 
(’25) A. P. 127 [Prov. I. Act, 1920, 
8 . 2 (1) (d) ]; Behari Lai v. Sat 
Narain (1922) 3 Lah. 329, 69 
I. C. 486, (’23) A. L. 1. 

(ib) Sat Narain v. Sri Kishen Baa 
(1936) 63 1-A. 384, 17 Lah. 644, 
38 Bom. L. B. 1129, 164 I.C. 6, 
(’36) A. PC. 277, 40 C. W. N, 1382. 
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The decision in Sat Narain’s ease has been followed in numerous cases 
in India under both Acts {^h). Though there is no provision in the Pro¬ 
vincial Insolvency Act corresponding to sec. 52 (2) (b) of the Presidency- 
to^vns Insolvency Act, the same result is reached by holding that the 
power which a Hindu father has to alienate the whole joint family property 
for the payment of his debts is “ property ” within the meaning of sec. 
28 (2) of that Act, if not also sec. 2 (d), and that it vests in the Receiver 
like any other property of the insolvent (1). A dissenting note iras 
however struck by the Madras High Court in the matter. A Full Bench 
held that the power of a father to sell the joint family property including 
the interest of the son was not “ property of the insolvent ” within sec. 
2 (d) and sec. 28 of the Provincial Insolvency Act, which could vest in 
the Official Receiver and which by reason of sec. 59 he was empowered 
to sell for distribution among the creditors (m). There was a divergence 
between the Sladras High Court and the High Courts of Bombay, Lahore, 
Patna and Allahabad, etc. {kk). It followed, on this view, that an applied* 


(kk) Seitharama v. Official Receiver 
(1926) 49 Mad. 849. 97 I.C. 825 
(’26) A. 31. 994; Allahabad Bank, 
Ltd.v. Bhagican Dae (1926) 48 All. 
343, 02 I.C. 309, (’26) A-A. 343 
[Pfov. I. ActI j Parbhxdal v. Bhag- 
ti-an (1927) 29 Bom. L.R. 473, 102 
LC. 464, (’27) A. B. 412; (?opol- 
kriaknaya v. Qapalan (1928) 51 
Stad. 342, 111 I.C. 605, (’28) A. 31. 
479 [Prov. I. Act]; Shrtpad v. 
Baeappa (1923) 49 Bora. 785, 89 
I.C. 090, (’25) A.B. 416 (Prov. I. 
[Act] Bejoy Kumar v. Ramapati 
Daau (1942) 5 Cal. 413, 203 I.C. 
164, (’42) A.C. 633, where n 
distinction botweon the powers 
of a manager of the Payabhaga 
joint family ond Iho father or 


A.3I. CS2 F. D., where the power 
of the manager, whether ho bo 
father or not, to dispose of joint 
property was Jiold not to bo 
“property” which could vest in 
the OfTicial Becoh-cr under tho 
Provincial Insolvency Act; e.H> 
olso Murugappa Mutlnli v. Vffietal 
Receiver (1913) I 3I.L-I. 24, (’43) 
A 31. 393; YirupaLaha KfdJi v. 
Siva Reddi (lOtS) 2 ihhJ. 87. 
I.L.U. 1944 3!a.l. 212. (’43) A.M. 
C52 : Kiahan Lai v. Lot Chand 
(193S) 177 I.C. 639, ('38) A.L. 


20 where the manager’s (naolvcncy 
was for personal debts; iciji >’• 
Banaidhar (1933) 147 I.C. Wi*/ 
(’33) A.N. 373} Janaa ffowj* 
Kalal V. Ram Knahna (1937) 
Nag. 512, 1C8 I.C. 805, (.’37J^A.>* 


(F.B.)} Kilkantha A’orayan v. 
Dehendra Noth (1936) 15 Pat. 363. 
101 I.C. 107, (’36) A.P. 115 which 
has taken a view contrary to that 
previously esprossod. But that 
viow has been dispelled k 
F ull Bench of tho Patna II'P" 
Court in liiahwanalh v. 
Receiver (1937) IG Pat. 

I.C. 705 (’37) A.P. 18.'> (l.B)* 
Vandarguzhal Aehi v. S. /. Corp^- 
lion (1945) Mad. 10. (’44) A-'h 
481 (F.B.); M'aaudeo '• 

Devidaa (fovindrao I.L.R. 19(8 * ag. 
83, (’48) A- X. 215. Sw ah® casea 
cited in above foot-notes. . , 

Bhayvandaa v. ^ rf.i 

(Itreil All. I.J. <!-!3. J55 I-C- 
t’35) A.A. 043. , , 

Rainaaatirulu v. PalaL^hMil9i.} 

2 M LJ. 457, 203 J.C. 507. ( 4-1 
AAf. 032. (F.Il.) I.LJt. 

83; see al® VirupaLaha 
Chanaliil Shiva RedJi 15“* 

Jlad. 212. 
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tion for insolvency of some members of a joint Hindu family did not Para. 522 
ipso facto result in the insolvency of all members of the joint family (n). 

A Full Bench of the Madras High Court further held overruling the earlier 
decision in VenLatram v. Qhokkitr (51 Mad. 567) that secs. 4, 6 and 56 
of the Provincial Insolvency Act were Avide enough to empower the 
Court to give possession to the purchase of joint Hindu family property 
including the shares of the sons of the insolvent against whom the sale 
in insolvency proceedings was held at the instance of the Official 
Receiver (o). 

The law on tliis point is norv settled by legislation and the Provincial 
Insolvency (Amendment) Act 1948 (25 of 1948) which came into force 
on 12th April 1943 enacts as follows ■— 

jS'ee. 28d. "Insolvent's property to comprise certain capacity .— 

The property of an insolvent shall comprise and shall always be deemed 
to have comprised also the capacity to exercise and to take proceedings for 
exercising all such powers in India or in respect of property as might have 
been exercised by the insolvent for his own benefit at the commencement 
of his insolvency or before his discharge.” Thus there is no longer any 
distinction between the provisions of the Presidency.towns Insolvency 
Act and those of the Provincial Insolvency Act in this respect and the 
change of law in the Provincial Insolvency Act has expressly been made 
retrospective (p). 

(c) As the share itself of the son does not vest in the Official Assignee 
or Receiver, it may he attached even after the insolvency of the father by a 
creditor of the father in execution of a decree obtained by him against the 
father, or against the father and son, in respect of a personal debt of the 
father, unless it has been previously sold by the Official Assignee or 
' Receiver ( 3 ) and l^ave of the Insolvency Court is not necessary for attach¬ 
ing the son’s shares. After attachment the Official Assignee or Receiver 
cannot exercise the power of sale as the father himself could not have 
done it (r). Where the son’s share is attached after the insolvency of 
the father, tho proper procedure is to carry out execution proceedings in 
combination with the Official Assignee or Receiver so that the entire 

(n) Asa Nand v. Bhhan Singh (1031) (r) OficM llKtivsr v. Firm LaJthand 

131 I.C. 345, (’31) A.L. 125. (1943) 207 I.C. 124, (’43) A.M. 94 s 

(o) Vandarguzhal Achiv. S. I. Corpora- Suniaramtna v. VenXatKiehalamiah 

lion (1943) 10, (’44) A.M, (’30) A.M. 43S ; Art/n/rchalam v. 

481 (F.B.) (1939) Mad. 585, 

(p) See Olfficial Fecciver of Famnad v. 185 I.C. 159, (’39) A M. 672 ; 

Devarayan 1948, 2 M.L.J. 415. Dimvyam v. rMranan Ambatim 

(o) Hagapartharow v, 5u65art>«» (1942) (1939) 5Ind. 833, 185 I.C. 502, 

I.M.L.J. 177. 202 I.C. 17, (*42) (’30) A. M. 702 ; 

A.Jil. 3C0 ; see also : ArunaeMam v. O^cial Feetiter (1939) 2 

V. Sabaratnam, I.L.R. 1939 Mod. 708, 169 I.C. 88, (’40) A.M. 222, 

685. 
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property may bo sold at the same time to the benedt both of the 
attaching creditor and the father’s creditors (s). But the Official Assignee 
or Receiver is not entitled to eject the sons of the insolvent from the 
property in their possession (t). Once the property attached is sold, the 
poAver of sale, vested in the Officml Assignee or Receiver is destroyed (m). 
It has been held by the Madras High Court that where the joint family 
property is attached before Judgment in a suit against the father alone, 
and after the adjudication of the father the whole property is sold includ¬ 
ing the sons* interest therein ivithout any objection from them, the price 
of the sons’ share does not vest in the Official Receiver, and must go to 
satisfy the decree (v). 


(d) As in the case of the father, so in the case of the Official Assignee 
and Receiver, the power to sell the son’s share for paying the father’s 
debts subsists only so long as the family remains joint. A/ier partition 
the Official Assignee or Receiver cannot sell the son’s interest as the 
father himself could not have done. It has accordingly been held that 
if the son sues the father for partition of joint family property pending 
the insolvency of the father, the Official Assignee cannot sell the son’s 
share. The institution of a suit for partition puts an end to the joint 
family status and with that to the right also of the father to sell his 
son’s share for his debts, and by that means extinguishes the right also 
of the Official Assignee or Receiver to sell the son’s share for the father a 
debts (tc). But though the Official Assignee or Receiver cannot 


(3) Allchabad Bank, Ltd. v. Bhagtcan 
Daa (1926) 48 All. 343, 93 I.C. 
309, (’26) A, A. 262 (Prov. I. Act]; 
Qopalakrishnayya v. Oopalan (1928) 
51 Mad. 342, 111 I.C. 605, (’28) 
A- M, 479; Shripad v. Basapa 
(1925) 49 Bom. 785, 89 I.C. 996, 
(’25) A. B. 416; Arunachalam v. 
Official Bcceiver (’40) A.M. 733 
which was a case of etoppiog 
execution sale on the application 
of the Official Receiver under s. 52, 
Provujcial Insolvent Act. The 
attachment before judgment was 
not affected by the stoppage; 
Laxm\narayan v. Dinkar Shankar- 
rao (1943) Nag. 390, 205 I.C. 279, 
(’43) A.N. 101 ; Thimmiah v. 
Official Receiver (1939) I MLJ. 
158, 183 J.O. 693, (’39) AJkl. 276, 
whore upon a joint insolvency 
of father and son, a creditor 
holdmg a debt incurred by the 
father as manager, was not given 
priority over the debts of the son. 

(0 Stta Bam v. Jada Bat (1932) 30 
All. L.J. 28S, 137 I.C. 785, (’32) i 


A.A. 353. , 

(«) Official Becetver v. Arunachalam 
(1931) ISO I.C. 479, (’31) A.3f. J/»- 

(o) Official Rectiver v. Arunachala’a 
(1934) 66 M.L.J. 412, 148 I.C. 
f’34) A.M. 217 ; see also 
rama v. Official Receiver (19Jai 
68 M.L J. 357, 154 I.C. 449. ( 35) 

(to) Re Balueami Ayyar (1928) 51 Mad. 
417, 112 I. C. S41. (’28) A. M- 
735 (F.B.). See also Sita Bam^ 
Beni Prasad (1925) 47 AU ..W. 
84 I. C. 790, (’25) A. A. --t. 
Krishnamurthy v. Sundaramurt^V 
(1932) 65 Mad. 658, 138 I.C. —5» 
(’32) A.M. 381; Bat Jfarainv. 
Sri Ktshtn Das 63 I.A. 384, 

17 Lah. 644, 38 Bom I-R- ^1-/' 
164 I.C. 6, (’36) A. PC. 277.^3 
Case overrules the contrary 
Bion of the FuU Bench of 
AUahabad High Court m 
Lai V. Durga Prasad IX.B. « 
AU. 868. 135 I.C. 139. (,2I).M: 
612 on this point. See also 
ilohan V. Chinta Brahmayya 194- 
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■the son’s share after the institution of a suit for partition, he can institute Pan. £22 
a suit against the son for realizing debts due to the father’s creditors - - • 
and enforce the decree in such suit by seUing the son’s share ; or he may 
apply to be joined as a party in the son’s suit for partition and by proper 
proc^ure can obtain a decree which he can execute against .the son’s 
share (x). 


If the Official Assignee or Receiver himself files a suit for partition 
against the sons after the insolvency of the father and allows a decree 
to bo passed allotting separate shares to the sons, and the sons take 
possession of their shares, he cannot afterwards apply to sell those sharee 
for the benefit of the father’s creditors (y). A Full Bench of the 
Court of Allahabad (s) has however decided that even after parthivi, 
the Official Assignee or Receiver may proceed to sell the shares of the kks 
or grandsons without recourse to a suit against them. It has been heli 
the Madras High Court (a) that notwithstanding a suit for partition 
consequent di\’ision in status the right of the father to have his justdex* 
paid off out of the entire family property subsists and where the 
has been adjudicated insolvent such,right vests in the Official 
as property of the insolvent divisible' among his creditors, and the Oilfij' 
Assignee is entitled to obtain in proceedings under sec. 7 of the Pres'ji^-^ 
to^vn8 Insolvency Act a declaration that the,debts of an insolverrt^}^ 
are binding upon the sons to the extent of their shares in tb% 
property. Where in a partition suit by the minor sons, a decree ie yar^' 
making provisions for the payment of the mortgage debt of 
on the subsequent insolvency of the father, the Official Roceire^^f.-j. 
proceed to sell the entire family property ivith the mortgagr/rV<v>-^’\ 
jence, ^nthout the intervention of the executing Court and ^ 
a previous declaration of the Insolvency Court under sec. - 4 of the 
cial Insolvency Act, as to the liability of the son’s share (0). 


(3) Insolvency of other coparceners .—On theinsolvemy^/f 
coparcener all that vests in the Official Assignee or 
separate property and his undivided interest in the joint fasib- ^ 
for the benefit of his personal creditors. But the creditore of«' 

- ^ 

(z) Bankty Lai v. Dttrr,.- • 

S3 All. 868, UC . 

A.A. 512 (F.B.h r’.r 

Pratad v. '* 

137, 104 I.C. 4% Xu 

(a) Bamachandra .4# 

Assignee (1031)' -"'C 
LC. 481, (’31) ^ 


1 JI.L.J. 173, 201 I.C. 782, (’42) 
A 31 327: Thiru7naleshu'ara v. 

Govtnda (’52) A. M. 776, .1932 
1 M. L. J. 681. 

Re Balusam% Ayyar (1927) 51 3Ia<l. 
417 443, 467, 468, 112 I. C. 541 
(’28) A. 31. 735. (F.B.). 
Tra’/mkeshar v. Babu Basant (1930) 
^L^k. 248, 123 I.C. 61 (’30) A.O. 
30. 


147 I.C. 491. 
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father are not (c) entitled to priority over tHose of the insolvent’s 
* creditors (d). The purchaser of the undivided interest of the insolvent 
coparcener from the OfScial Assignee is like any other purchaser and is 
not entitled to mesne profits prior to a suit for partition (e). The 
Official Assignee or Receiver is not entitled to attach the shares of the 
other coparceners (/) ; he need not however determine the extent of the 
insolvent’s share at the time of the sale, as the proper,time for determining 
the share is when the purchaser files a suit for partition (g). The in. 
solvency of a coparcener does not effect a separation of that coparcener 
from the joint family of which he is a member. He continues to be 
a coparcener. When a person is adjudged an insolvent his status in the 
joint family and his rights in the property of the 'joint family remain 
unchanged. It therefore follows that if by death in the coparcenair 
the share of the insolvent coparcener is increased. The increase will 
accrue to the Official Receiver in whom that share' is vested The 
reason why the Official Receiver is entitled to any subsequent increase 
of the insolvent’s share is not because the Official Receiver is a coparcener 
in Hindu law, but because by sec! 28 of the Provincial Insolvency Act 
h6 is entitled to all the property which is acquired by or devolves on the 
insolvent,' that is to say, it is the insolvent'who by Hindu law becomes 
entitled to the increase of his share and it is the statutory provision of 
the Provincial Insolvency Act sec.’ 28A (4)'which vests that increase Jn 
the Official Receiver {h). 


■ ^ ffi22A. S. '28A of the Provincial Insolvency Act.—^The 
of sec. 28A is to alter the law laid down in Eamasastrulu. v. Balohrish^e, 
(I.L.R. 1943 IHad.‘83l3nd the prov&i’on is retrospective in its operation fO- 
It' applies to all traiisfei^ which may have been effected by the receiver 
on an adjudication of the father of a joint Slitakshara Hindu famO.' 


under the Act. On'an adjudicatibn'in insolvency therefore the power 
of the father to sell the son’s interest for payment of his antecedent debt’ 
which are hot incurred for immoral or illegal purposed vest in the 


(c) Munna v. Chide^boyina (190^) 26 I 


(e) Venlatarayudu v. Stvarama Kntn. 


■ nayya (1935) I.L.B. 58 Matf- 
163 I.C. 36S, (’3i) A^l. G76. 

(/) KanVmyalal v. Dabhta 

143 I.C. 709. (’33) A.N. tfO. 

{g) 3Ial v. .i>»no Aa” 

• A. I<. C51. ■ 

(A) Banumanlhn Cotrd 

Jfeceivtr I.L.B. 1917 Ma<L41. ( 

' A. M. 503. 227 I.C. 55. 

(i) Ouri Sonter Singha Itoy ' • 

Julia Bthari SinSjAo 54 C.'>- ' 
651 (*51) A.C. 2I0: ;• 

I D. Ramakriihna Rao I.L.h. 1 
1 Mad. 904, (’49) A. JL 8S0. 
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Eecoiver {j). AVlioro somo of tho mcmbcra of a joint Hindu family Para. 522A 
are declared insolvents and their rights vest in tho Official Receiver, 
the Official Receiver must be declared to have been vested also with 
tho powers of the insolvents to sell their sons shares for tho family 
debts (fc). 

The words “ for his o^vn benefit ” refer only to a father manager 
of a Hindu joint family and not to n manager other than the father. 

Hence sec. 28A has no application to the Insolvency of a manager who is 
other than father of a Hindu joint family (f). 

Where tho father of a joint Hindu family consisting of himself and 
his sons is adjudicated insolvent, the position after tho intervention of 
sec. 28A in 1948 is that tho Official Receiver, when he takes possession 
of the property is entitled in the right of the father and manager of the 
joint family to take possession of tho entire joint family property and 
also collect the rents and profits for applying them for discharge of the 
debts of the father which are not tainted by illegality or immorality. 

Tho position is however different after the institution of a partition suit 
by the sons, A suit for partition by the sons brings about the disruption, 
of tho status of the family and terminates the power of the father to 
alienate the shares of tho sons for the discharge of his own debts on the 
basis of the pious obligation theory. The receiver collecting the rents 
from the shares of tho eons after the institution of the suit for partition 
oarmot therefore be said to collect them in the exercise of the pOAver 
of the father and for the purpose of applying them for the discharge 
of the debta of tho father. A creditor therefore would bo entitled to 
attach tho son’s share of the income in the hands of tho receiver collected 
since tho institution of tho partition suit (m). 

A person acquires at the sale by the Official Receiver in tho insolvency 
proceedings not merely tho interest of the insolvent in the joint family 
estate, but also the interests of his sons as well (n). 

“ Final decision by a competent Court ” can only mean the decision 
of the Court which ultimately disposes of the suit. If an appeal lias 
been filed against the judgment of the subordinate judge it is impossible 
to treat his judgment as final within the meaning of the proviso (o). 


(j) Qaurt SanLar Sing}ia v. Fra- 
fulla Behari Singka i?oy, supra; 
Nageswaraswami v. Vishtcaandra 
Rao 1953, I.L.R. 894, (’63) A.S.C. 
370. 

(fc) Ammanna v. B. Ram Krishna Rao, 
supra. 

(1) Arasappa Pillai v. F. Thandavan 
Pillai I.L.R. 1951 Mad. 449, (’50) 


A. M. 770. 

(m) Official Recaver, Ramnad v. Devraya 
Ohettiar (’49) A. M. 216, 1948, 
2 M.L.J. 415 

t") ■ 

438.* 
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523. Vesting of rights of action in Oflicial Assignee or Receiver.— 
As a general rule rights of action which relate diredly to tht insolvent's 
property and can be turned into assets for the payment of his debts 
pass to the Official Assignee or Receiver (p), and he has to administer 
the entire estate of the insolvent. Consequently an insolvency takes 
away the jurisdiction of other agencies such as the Debt Conciliation 
Board to administer the estate and settle tiie debts (?). Thus where the 
Land Acquisition Officer, after a person is adjudged insolvent, erroneously 
pays the compensation monej's to the mortgagee instead of paying them 
to the Official Assignee, the Official Assignee has the right to sue the 
mortgagee for the recovery of the amount paid (r). 


It follows from the above rule that a right of action in respect of a 
breach of contract which has resulted in injury exclusively to (he person or 
feelings of (he insolvent such .as a contract to cure or to marrj', does not 
vest in the Official Assignee or Receiver, but remains in the insolvent. 
Similarly, a right of action in respect of a tort independent of a contract 
resulting in injury exclusively to the reputation, person or feelings of the 
xTisolvent, such as defamation, or assault, does not pass to the Official 
Assignee or Receiver (s). On the other hand a right of action in respect of 
a tort resulting in injury exclusively to the property of the insolvent passes 
to the Official Assignee or Receiver (<). Similarly a right of action in 
respect of a contract resulting in injurj’ exclusively to the insolvents 
property passes to the Official A^ignee or the Receiver except in the case 
of contracts involving personal skill of the insolvent {soo para. 510 above). 
A right of action, ^s•hether in respect of a tort or of a breach of contract, 
resulting in injuries bath to the property and to the 'person or feelings of the 
insolvent, will be split and will pass, so far as it relates to the property, to 
the Official Assignee or Receiver, and will remain in the insolvent so far as 
it relates to his person or feelings (u). In a Madras case, Ramesam, J-, 


<p) Stekhatn v. Drake (18<9) 2 II.L.C. 
579. at pp. 596. 027, 9 E.R. 1213; 
Sadodin v. Spiers (1879) 3. Don). 
437 ; Social v. Tharaehand (1913) 

2 M.LJ. 105. 210 I.C. 114, ('43) 
CG2 ; Dathethar yoth v. Datj 
Salh (193S) 178 I.C. 359. (*38) 
A.L. 201, wlxTo notwithstandioR 
t)i« *ul>*^oonl appointiiw^nt* of 
otli«“r frwUcT* to b^lp the O. It. 
witJjotil )ac«t»nc tho oriK»nal | 

ing orU.*r, tlio O.Tt.’# «*»'• right to 
mAintnm actiof« w** r*wcni*rid. 
D-iftraJKnrama v. j:ahimtaW$ Hut- 
fiini (1910) 5Iad. S5R. (*40) A.5I. 
4'Jt. aNo .^tyrad v. Vf.eint 
lUcrtrrr (’37) A.L. C*'>. * 


(0 

(«) 


Dharamdat v. Sorabji (’30) A.S. "1- 
Hoicard v. Crovther (1811) 8 Jf. * 
tv. COl, 151 E.R. 1179 V. 

DmL. (1810) 2 H. : 

at pp. 596. 627. 9 E.R- t.lSl 
V. UnUed Cc»un/>« RJ"* 
(1920) 1 A.C. 102: Hose %*. Du'i** 
(1901) 2 K.B. 449. 454 

aU.-) Indian Sueo'*«ion .4c». 
1925. •. 306. ..... 

Stnt\tan v, (1851)-3 LJ- 

Q. II. tie. . ,...t 

U'lLor, V. Uf'aed Couxl>r* /i 
(1920) A- C. J02. 

IJAnkniptry, I3xh 

Vha{^ru\ I V. .S-nd.y r.^ 
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observed that on the insolvenc}’ of a fatlier, who is the head of a joint Para. 
Hindu family, the Official Assignee is not entitled to file a suit for parti¬ 
tion (e). It has been held that where the right to sue is in the nature 
of an actionable claim within the meaning of sec. 3 of the Transfer of 
Property Act, it would not be capable of assignment, and cannot therefore 
be treated as property (uj). 


Having stated the general rule it remains to consider the exceptions. 
They are three in number, namely:—• 

(a) The right to sue for personal earnings acquired by the insolvent 
after liis insolvency and before his discharge, if such earnings 
are onl}’ sufficient for the maintenance of the insolvent and 
his family, does not vest in the Official Assignee or Receiver. 
The insolvent alone is entitled to sue for and recover them. 
See para. 637 below. 


(b) The right to sue for damages for breach, after insolvency, 
of a contract for personal service made before insolvency and 
remaining unexecuted at the date of insolvency, does not 
vest in the Official Assignee or Receiver. The insolvent 
alone is entitled to sue for and recover them. The reason 
is that a contract for personal service, not being assignable 
in law, does not pass to the Official Assignee or Receiver , 
but he is entitled to the fruits of litigation, that is, to the 
judgment-debt, and ho may therefore intervene and apply 
to be added as a party to the suit. See para 510 above 


(c) After-acquired property, in cases governed by the Presidency- 
towns Insolvency Act, does not vest in the Official Assignee 
until he inter^’enes. Therefore, until intervention, the 
insolvent is entitled to maintain a suit in respect of such 
property (x). In cases governed by the Provincial Insol¬ 
vency Act, aft’er-acqmred property vests in the Receiver 
immediately it is acquu^d by the insolvent and the insol¬ 
vent is not entitled to maintain a suit in respect of such 
property at any time. See paras. 635 and 638 below. 


Ram Dayal v. Mukat Manohar 
(1937) All. LaT. 304, 1C8 I.C. 683, 
(’37) A.A. 317, where a right to ' 
8 ue for breach of contract which 
did not run with the land, and 
which benefited the insolvent 
personally was treated as outside 
the definition of property in b. 2 (d) 
Prov. Insolvency Act. 


(e) Krishnamurtky Pillat v. Sundera- 
murthy Pillai (1932) 55 Mad. 658, 
672. 138 I.C. 225, (’32) A.M. 381. 
(w) Liladhar v. Nago (1932) 141 I.C. 
479, (’33) A.N. 6. 

{*) P(Kmatnchand v. 3Jotilal (1933) 
37 Bom. L.R. 67C, 158 I.C, 542. 
(•35) A.B. 378. 
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<?) 


Btckharn v. Drake (1^®) Bom. 

579, at pp. 696. 627, ^band (1943) 
Sadodin v. Spiers (l^' (’43) 

437 ; Sogmal v. Tkar^otk v. Baij f 
.2 M.L.J. 105, 210 I.C.259, (’38) 
AM. 662; Bashtshar Jdthstandmg | 
Nath (1938) 178 I,cP‘®entB ©f | 
A.L. 264, wher© not® ^ 
the subsequent appo 
other receivers to hel 
without vacating the c 
mg order, th© O.R.’e 
maintain action^ was' 
Oaaaradharama v. Rah 
naini (1940) Mad. 836* 

49.. See also J4«racf 
Receiver (’37) A.I,. 680 


jc the O. B. I 

/ W See Stanton v. CoUier (1864) 28 LJ- 
fole right to f , Q. B. jja, , ' , ' 

t-wcogn^. j („, ^ CountUs Bank 

I . (1920) A. C. • 102. WOliaiB# <» 


(1920) 1 A.C. 102; Rose v. BwM 
(1901) 2 E.B. 440, 454 [treapui]. 
See also Indian SaoeeMibn Act, - 
. >. SCA 


(•40) A.M. 

V. OjfteifU 


t—y. rr^ifvn V. unttea vounaos ita 

ff"tu(ia Bus- i . (1920) A. C. • 102. WOliaiB# 

" ' _ 269; 


litfzo; A. Li. ‘ ICZ. Wiuumu OB 

Bankruptcy, I3tb ed., p. 269; 
CAainrai VaUrwn v. Seuiday Times 
(1932) 1401.C. 233, (*32) A. S. 83 : 
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observed that on the insolvency of a father, who is the head of a joint Para. 523 
Hindu family, the Official Assignee is not entitled to file a suit for parti¬ 
tion (v). It has been held that where the right to sue is in the nature 
of an actionable claim within the meaning of sec. 3 of the Transfer of 
Property Act, it would not bo capable of assignment, and cannot therefore 
be treated as property («?). 


Having stated the general rule it remains to consider the exceptions. 
They are three in number, namely :— 


(a) The right to sue for personal earnings acquired by the insolvent 
after his insolvency and before his discharge, if such earnings 
are only sufficient for the maintenance of the insolvent and 
his family, does not vest in the Official Assignee or Receiver. 
The insolvent alone is entitled to sue for and recover them. 
See para. 637 below. 


(b) The right to sue for damages for breach, after insolvency, 
of a contract for personal service, made before insolvency and 
remaining unexecuted at the date of insolvency, does not 
vest in the Official Assignee or Receiver. The insolvent 
alone is entitled to sue for and recover them. The reason 
is that a contract for personal service, not being assignable 
in law, does not pass to the Official Assignee or Receiver ; 
but he is entitled to the fruits of litigation, that is, to the 
judgment-debt, and he may therefore intervene and apply 
to be added as a party to the suit. See para 510 above. 


(c) After-acquired property, in cases governed by the Presidency- 
towns Insolvency Act, does not vest in the Official Assignee 
until he intervenes Therefore, until intervention, the 
insolvent is entitled to maintain a suit in respect of such 
property {x). In cases governed by the Provincial Insol¬ 
vency Act, after-acquiied property vests in the Receiver 
immediately it is acquired by the insolvent and the insol¬ 
vent is not entitled to maintain a suit in respect of such 
property at any time. See paras. 535 and 638 below. 


Ram Dayal v. Mul-at Manohar 
(1937) All. L.J. 304, 168 I.C. 683, 
(’37) A.A. 317, where a right to 
sue for breach of contract which 
did not run with the land, and 
which benefited the insoh’ent 
personally was treated os outside 
the definition of property in s. 2 (d) 
Pror. Insolvency Act. 


(t») Kriahnamurthy PtUnx v. Sundera- 
murtky PiUai (1932) 55 Mad. 558, 
672, 138 IC. 225, (’32) A.M 3S1. 
(io) Ltladhar v. Nago (1932) 141 I.C. 
479, (’33) A.N. 6. 

(x) Poonamtjtand v. Moltlal (1935) 
37 Bom. LR. 576, 158 I.C. 542, 
(’35) A.B. 378. 
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Paras. 
524, 525 


524. Suits by undischarged insolvent.—It follows from what is 
stated above that an insolvent who has not obtained his discharge cannot 
maintain a suit except in the following cases:— 

(1) for damages in respect of a tort or of a breach of contract 
resulting in injury exclusively to his person or his feelings; 

(2) where a tort or a breach of contract results in injuries both to 
the property and person or feelings of the insolvent, for 
damages for injury to his person or feelings ; 

(3) for recovery of personal earnings where such earnings are only 
sufficient for the maintenance of himself and his famOy; 

(4) for damages for breach, after insolvency, of a contract for 
personal service made before insolvency and remaining un¬ 
executed at the date of insolvency ; 

(5) for recovery, in cases governed by the Presidency-towns 
Insolvency Act, of after-acquired property and for other 
remedies m respect thereof where the Official Assignee has not 
intervened. 


In cases (1), (2), (3) and (4), the right of action does not vest in the 
Official Assignee at all. In case (6), the right of action, in cases governed 
hy the Presidency-towns Insolvency Act remains in the insolvent until 
the Official Assignee intervenes; in cases governed by the Provincial 
Insolvency Act, after acquired property vests in the Receiver immedi¬ 
ately it is acquired, and the Receiver, and not the insolvent, is entitled 
to sue in respect thereof (y). 


525. Official Assignee takes insolvent's property subject to all 
equities.—In every system of bankruptcy law there is an official, be 
he called an assignee or trustee or by any other name, who by force of 
the statute is invested with the bankrupt’s property. But the property 
■which he takes is the property of the bankrupt exactly as it stood in his 
person, ■with all its advantages and all its burdens {z). There are, how¬ 
ever, cases in whicli the Official Assignee or Receiver takes by a title 
superior to that of the insolvent, in other -words, cases in which he stands 
in a better position than the insolvent (see para. 58). Apart from those 
cases, the broad general principle is that the Official Assignee or Receiver 


(w) Abdul Eahman v. 2 iihaX Cha^ 
(1935) AU, L,J. 709, 157 I.C. 
(’35) A.A. 675 (F.B.). 

\t) Slhtobaran Singh v. KuUum-un. 


NUau (1927) 54 I.A. 204, 
All. 367, 101 I.C. 308, 
PC. 113. 


210, 49 
(■27) A. 
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takes tho insolvent’s property subject to all the equities and liabilities Para. 525 
■which affected it in the insolvent's hands (a). Except where there is 
an offence against the bankruptcy law, or against some law in favour of 
creditors, the Official Assignee or Receiver is merely the legal representa¬ 
tive of tlie debtor, ^vith such rights only as the debtor would have had if 
not insolvent (6). 


1. Mortgaged property ,—If the property has been mortgaged, the 

Official Assignee or Receiver takes it subject to all the rights of the 
mortgagee including the right to enter into possession of the mortgaged 
property- in default of pajunent ofthe mortgage debt (c). ^ 

2. Pre-emption .—If the property is subject to a right of pre-emption 

by ■virtue of a custom, the Official Assignee or Receiver takes it subject 
to that right {d). ,,, 


3. Liability to perform contrads .—If an insolvent, under circum¬ 
stances ■\vhich are not impracticable under any particular provision 
connected Avith his insolvency, enters into a contract with respect to his 
immovable property for a valuablo'consideration, that contract binds the 
Official Assignee or Receiver as much’ as it binds himself. The Official 
Assignee or Receiver stands exactly in the sdmd position as that in which 
the insolvent himself stands and,therefore he is bound to perform the 
contract in exactly the same way as the insolvent him self was bound 
to perform it (e), Thus'if an insolvent has before his insolvency agreed 
to sell his property,,specific performance may be enforced against the 
Official Assignee or Receiver, and, if the property is leasehold, he cannot 
disclaim the contract without disclaiming the lease (/).. iNonetheless 
specific performance will not be ordered against the Official Assignee or 
Receiver if the contract is to buy property or take a lease (j), or to execute 


(а) Ex parte New'tt (1881) 16 Ch. D. 
622,’ 531; Ex - parte-’Holltiausetf 
(1874) L.R. 0 Ch. App. 722; 
Harris v. Truman it ■’Co. (1882) 
9 Q.B.D. 264. 

(б) Ee Mapleback (1876) 4 Ch. U. 
150, 156. 

(c) Hobson V. Gorringe (1807) 1 Ch. 
182 [gas engine) ; 'Monti v.'Barnes 
(1901) 1 K. B. 205 [dog grates]; 
EUis V. Glover (1908) 1 K. B. 388 
[fixtures]; Bagnall v. Vitlah (1879) 

(d) 


(e) 

9 Ch. App. pel 


' * ■ L’J.; Bai 'jifant V. Maganlal (1932) 
• 34 Bom. L.R. 1317, 140 I.C. 745, 

('32} A.B. 602, whero an agreement 
by the husband to provide separate 
residence forhis vnfe on her consent¬ 
ing to his marrying a second wife 
I , was supported on the ground that 
it vras an agreement to execute 
a settlement. ’ ' - ' '' 

(f) Pearce v. .Baslable's Trustee (1901) 
2 Ch. 122; Be Bastable (1901) 
I 3 RB. ^518 ; Re^. TVmJ (1926) 

to) ■ • 

U-J L^Ig.J. ^ 
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Para. 625 a mortgage in favour of a creditor (A). Such contracts in cases governed 
by the Presidency-towna Insolvency Act, are the subject of dLscIaimer. 

^Vhere an insolvent agrees, before adjudication, to sell his property, 
and the purchaser having no notice of the adjudication pays the purchase* 
mon^ to the insolvent after adjudication the Official Assignee or Receiver 
is not bound to convey the property to the purchaser, except upon the 
terms of his paying the purchase-money to the Official Assignee or 
Receiver (t). 

The Official Assignee or Receiver cannot sue on an illegal agreement 
any more than the insolvent himself could have done had he not hecom& 
insolvent (j). See para. 509 above. 


4. (roods obtained by insolvent by fraud or sent to him by mislale.— 
Where a trader orders goods from a firm, which sends the goods to him 
acting on the belief that the order has come from a person with whom the 
firm was acquainted, and whose name resembles that under which the 
trader carries on business, the trader does not acquire any property lO 
the goods, and if he becomes insolvent, the Official Assignee or Receiver 
js bound to return the goods to the firm which sent them, unless he is 
willing to pay the price of the goods (h). 

■ ' Where a vendor sells and delivers goods to a buyer who has no 
intention at all of pajing for them, the agreement is one induced by fraud, 
and the vendor may, on discovering the fraud, disaffirm the contract and 
retake the goods, even after notice of the presentation of an insolvency 
petition (1) and after the order of adjudication (w). For tliis the reason 
is that the Official Assignee or Receiver in such a case acquires the 
property in the goods subject to the right of the vendor to disaffirm 
the contract of sale and to retake possession of the goods. Wioro no 
such intention is pro^’Cd, the vendor is not entitled to rescind the contract, 
and the Official Assignee or Receiver is entitled to retain the goods as 
ngainst the vendor, the latter being onlyontitledtoprovofor the price («)• 


5. Detinue .—^An unsatisfied judgment in detinue docs not change 
the property in t!io detainctl goods. A who hn« hired a chattel from 
i?, ^vrongfully refuses to return it to D though required by B to do so. 
B sacs A for the recoverj* of the chattel, and. alternatively, for the value 


Ih) liornawa v. Oj^cial Heerirer {IMS) 
' ‘ r.8 1032. 158 I.C. 400. (’35) 

A. M. 817. __ 

(») fwrte JRalbid'^ (1878) 8 Ch. D. 
307 . 

(/) yicf’OUon V, Oooeh (1858) 5 EL & 

Di. m no K. n. 7521 /.v 


tnek (1870) 4 di. D. IW» 
bred V. (lt> 00 ) 2 Q- 

U) r>ted (1876J 3 CJi. I». 

(0 (1003) 1 K. 11* 4W. 

(m) T»a#y v.il<wman(IOIO)lK*lJ* 
App. 4i0. 
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thereof, and judgment i 5 passed for 5. Such a judgment unsatisfied 
does not operate to transfer the property in the chattel to A, and if A 
becomes insolvent, and the chattel passes into the hands of the Official 
Assignee or Receiver, he is bound to return it to B, the true o^^mer (o), 
unless B elects to take proceedings in ^’s insolvency for the ascertained 
value of the chattel (p). 

6 . Attacked property .—^The existence of an attachment in favour 
of a creditor over the property of the insolvent does not constitute that 
creditor a secured creditor. But an attachment does mean that the 
property in respect of which it is made is not free, at any rate, to this 
extent, that it cannot be made the subject of a private sale. In other 
words the property is not free but frozen, that is, for tlie time being it is 
not available for sale by the Receiver ( 9 ). 

526. Duty of Official Assiguee to do what is honourable : Rule 
In Ex parte James (r).—“ A trustee in bankruptcy has always been 
treated as an officer of the Court of Bankruptcy, and the Court will order 
him to act in an honourable and high*minded way” (s). It has accord* 
ingly been held in England that the ordinary rule as between litigant 
parties, that money paid imder a mistake of law cannot be recovered, 
does not apply to a payment made under such a mistake to the trustee 
in bankruptcj'. When the mistake is discovered the Court "Will direct 
him to refund the money, if it is still in his hands (t), and if it has been 
applied in the payment of dividends to the creditors under the bank¬ 
ruptcy, the Court will direct the trustee to repay the amount out of other 
moneys coming to his hands and applicable to the pajunent of dividends 
to the creditors (m). Theleadingcaseonthesubject is £?a; 2 )arfe James (a). 
In that case a trustee in bankruptcy to whom an execution creditor 
acting under what proved to be a mistaken view of the law voluntarily 
paid the proceeds of his execution was ordered to refund the money so 
paid notwithstanding that he could not by law be compelled to do so. 
The ground of the decision is thus stated by James, L. J.: “A trustee in 
bankruptcy is an officer of the Court. The Court, then, finding that 


(e) Brinsmead v. Harrison (1872) L.R. 


(!>)• ■ ■ 
io) KamaUi Bata v. Surcndra Hath 
(1937) 2 Cal. 675, 172 I.C. 914, 
(’37) A.C. 617. 

(r) (1874) L. It. 9 Ch. App. 609. 

(«) Exparte Simmonds (1885) 16 Q.B.D. 


30S, 312, per Lord Esher, JI.R. 

(0 Ex parte James (1874) L. B. 9 Ch. 
App. 609, 

(m) (1885) 16 Q. B, D. SOS, supra ; Be 
Broun (1886) 32 Cli. D. 597, 
[payment to trustee of money in 
exooss of share of banl^pt 
legatee]; Be Ithoades (1899) 2 
Q. B. 347. 

(r) (1874) L. R. 9 Ch. App. 609. 


Paras. 
525, 526 
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Para. 526 ho has in his hands raonoy which in equity {to) belongs to some one else, 
ought to set an example to tho world by paying it to the person really 
entitled to it. In my opinion the Court of Bankruptcy ought to bo as 
honest as other people.” In Ex parte Simmonds {z), the principle was 
laid down bj' Lord Esher, M.R., in the following terms; “A rule has 
been adopted by Courts of law for the purpose of putting an end to 
htigation that, if one litigant party has obtained money from the other 
erroneously, under a mistake of law, the party who has paid it cannot 
afterwards recover it. But the Court has never intimated that it is a 
high-minded thing to keep money obtained in this way; the Court 
allows the party who has obtained it to do a shabby thing in order to 
avoid a greater evil, in order, that is, to put an end to litigation. But 
James, L. J., laid it down in Ex parte James that, although the Court 
■will not prevent a litigant party from acting in this way, it will not do 
so itself, and it will not allow its own ofScer to act so. It will direct its 
officer to do that which any high-minded man would do, viz., not to 
take advantage of the mistake of Jaw.” 


The principle laid down in the above cases is not confined to the case 
of money paid to the trustee in bankruptcy under a mistake of law. Th^ 
where a bankrupt’s wife paid during the bankruptcy and up to his deat , 
to the trustee’s knowledge, the premiums on a policy which the bankrup 
had mortgaged, it was held that the trustee could not take the surplus, 
without repaying to the wife the sums so paid (y). In the course 
judgment, Buckley, L. J., said: ‘‘She may not have an enforceable 
claim, but as matter of justice it cannot be right, when the time comes 
for the payment of the moneys due on the policy, to allow the trostee 
to turn round and say, ‘I knew you were keeping down the premiums, 
but I shall take the policy moneys, and you shall go without the money 
you have paid’.” The principle has no appheation where premiums 
paid by the debtor himself on a policy on his life which be has not 
closed to his trustee. In such a case the legal-representative of ® 
bankrupt is not entitled to payment of the amount of the 
by the bankrupt (z); here the dishonesty, if any, was on the part o 
debtor himself in not disclosing the existence of the policy to 


{w) In saying that the trusty bad 
money m his hands wbicb “m 
equity” belonged to some one 
else, the learned Lord Justice 
did not mean that a Court of 
Equity would, as between litigants 
hold that the money belong^ 
. to tho supposed claimant, but ne 
meant money which in pomt 


; ofmoral justice and honest 

belongs to some one . 

Tht^Bon (1919) 2&B. 735 7^6. 
Re TyUr (1907) 1 K-B 865. 873. 
(1885) 16 Q. B. D. 308, 31-. 

Eb Tyltr (1907) 1 r T 

Tapster v. Ward (1009 lOl L- 
603; Re Stokes (1919) 2 K. U- 
256. 
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trustee (tr). Similarly where a mortgagee, after notice of an available Para, 
act of bankruptcy, paid in good faith, certain sums to the mortgagor’s 
creditors by way of compensation, bdieving that he was entitled under 
his mortgage to add the money so paid to his security, it was held that 
he was not entitled, in the mortgagor’s bankruptcy, to treat those sums 
as added to his security (6). It could not be suggested that there was 
any sort of a moral obligation upon the trustee in bankruptcy to allow 
the mortgagee’s claim (e). 


The true principle in all such cases is that the Court in Bankruptcy 
ought not to allow its ofBcer to insist upon a rule of law or equity in the 
administration of an estate in bankruptcy under the control of the Court 
where such insistence would produce an unjust and dishonest result (rf). 
If, however, there be nothing contrary to natural justice or nothing 
unconscionable on the part of the trustee or on the part of the Court if 
the tnistee is allowed to retain or recover money for the benefit of the 
general body of creditors, there is no occasion for the exercise of its disci¬ 
plinary control by the Court, and the Court will allow the trustee to 
•daim the full benefit of the rights given to him by the statute (c). Thus 
if A draws a cheque in payment of money lost by him to B on a horse 
race, and £ receives the amount of the cheque, A is entitled to recover 
back the amount from £ under the English law, the consideration for the 
cheque being illegal. If A becomes bankrupt, the trustee in bankruptcy 
also is entitled to recover the amoxmt from £, there being nothing dis¬ 
honourable, improper or unconscionable on the part of the tnistee in 
seeking to enforce paj-ment of a statutory debt in order to collect the 
asset and distribute it among the creditors of the bankrupt (/). In the 
case last cited the Judge in the Court below thought that, there being 
no special circumstances in the case, it was neither honourable nor high- 
minded for the trustee to bring or maintain such an action. The Court 
of Appeal took a different view and held that it was in no way dishonest 
or dishonourable for the trustee in such a case to enforce the debt, though 
it might have been dishonourable on the part of the bankrupt himself 
to do so. This case is a striking example of the difficulty of applying 
the principle to individual cases. The difficuU 3 ’ arises from the fact that 
“legal rights can be determined with precision hy authority, but questions 
of ethical propriety have alwaj's been, ond will alwa^’s bo, the subject of 
hone.^t difference among honest men” (<y). 


(a) Sco Be Thelltisson (1919) 2 K.B. 
735. 750. 

(5) Be Hall (1907) 1 K. B. 875. 

(e) Soo Be Thelliutcn (1919) 2 K, B. 
735, 762. 

<d) Be TMIusson (1919) 2 K. B. 735, 


(/> 


756, per Duke. L. J. 

Re Wigzell (1021) 2 K. B. 835. 
Scronton'e Trustee v. Pearse (1922) 
2 Ch. 87. 125. 

Per SiUter, J., in Be TTigzell (1921) 
2 K. B. 835. At p. 815. 
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527. Sale of a mere right to sue.—It forms no part of the 
* duties of the Official Assignee or Beceivcr either himself to prefer frirol- 
ous claims unsupported by reliable evidence or to transfer them to others 
and thus promote unnecessary and useless litigation. Sales by the 
Official Assignee or Receiver of lands which have been for a long time in 
possession of alienees from an insolvent are, in substance if not in form 
nothing more than sales of the right to litigate, and, assuming that they 
do not come ■within the prohibition in section 6 of the Transfer of 
Property Act, 1882, against the transfer of a mere right to sue, they are 
Open to the same objections and are strongly to be deprecated (A). 


S27A. Official Assignee bound by Insolvent’s admissions.—Admis¬ 
sions by the insolvent before insolvency, which 'would be evidence against 
him, are admissible against the Official Assignee or Receiver, where the 
Official Assignee or the Receiver has no higher title than the insolvent; 
in such oases the Official Assignee or Receiver is estopped where the 
insolvent himself ■would be estopped. This, ho'wever, does not apply 
where the Official Assignee or Receiver by virtue of his higher title 
attacks the transaction itself; in such cases recitals and statements in 
a deed are not evidence against the Official Assignee or Receiver attack¬ 
ing the transaction under section 65 of the Presideney-towns Insolvency 

Act (Provincial Insolvency Act, section 53) or under section 63 of the 
Transfer of Property Act, 1882. Dealing with this question Stirling, 
L. J., said in Be Holland (1902) 2 Ch. 360, as follows :—“Now where the 
trustee in bankruptcy on behalf of the creditors of the bankrupt claims 
to treat the deed as void under the Statute of Elizabeth (13 Eliz. c 5), 
he is asserting a right which the bankrupt could never have set up, and 
he is not identified in interest ■with the bankrupt; and consequently the 
recitals and statements in the deed are not admissible against him, 
though they are admissible against the trustees of the deed, whose 
interest is the same as that of the bankrupt. On the other hand when 
the trustee resists specific performance of the covenants contained m 
the deed on the ground that it is voluntary, he is setting up a defeni^ 
which would have been available to the bankrupt himself, and is identi¬ 
fied in interest >vith him; and the recitals and statements in the deed 
are admissible as against him, though the weight to be attached to them 
must depend on the circumstances of the case. The distinction just 
stated is recognised by the Master of the Rolls (Sir Thomas Plumer) 
in Saltersbee v. Farrington, 1 Swans. 106, and appears to have been taken 


hy Sramwell, B- in Harris v. Bicietl (1869) 4 H. & N. 1,6. 


{A) Cholalingam Chetty v. SeeOta* Aeha 
(1028) 65 I.A., 7, 6 Rang. 29, 
107 1. C. 237, (’27) A. PC. 232 


fsal© for Rs. 680 of lands V8l«<j 
by the plaintiff purcbB*ef ImrtseU 
at Bs. 3,00,000]. 
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2. After-acquired Property. 

528. What Is after-acquired property.—The insolvent may acquire 
property after adjudication and before discharge. He may carry on 
business after insolvency, and, in tiie course of business, he may acquire 
rights and he may acquire property. He may also acquire property 
by inheritance or by way of gift (i) or under a settlement or a will. But 
sums periodically falling due under a right already acquired, such as an 
annuity or an allowance or instalments due on an instalment bond or 
decree, can hardly be treated as after acquired property in respect of 
instalments falling duo after the insolvency (j). 

The words “ is acquired by or devolves on ” in sec. 28 (4) of the 
Provincial Insolvency Act are very wide words obviously intended to 
cover aU the ordinary ways in which the estate of the insolvent may be 
increased from time to time during his insolvency and therefore cover 
the passage of property by survivorship (i). This subject may be divided 
into five classes, namely :— 

(1) Aft«r*acquired property in cases governed by the Presidency- 

towns Insolvency Act. 

(2) After-acquired property in cases governed by the Provincial 

Insolvency Act. 

(3) Personal earnings. 

(4) Salary, and income from other sources. 

(5) Subsequent trade creditors and estoppel of Official Assignee. 

(I) After-acquired property under Presidenoij-toums 
Insolvency Act. 

529. (1) After-acquired property under Presidency-towns Insol¬ 
vency Act [s. 62 (2) (a) ].—Property acquired by the insolvent 
after adjudication and before discharge does not vest in the Official 
Assignee immediately on the making of the order of adjudication like 
other property of the insolvent. The Official Assignee acquires no rights 
in such property unless he intervenes on behalf of the insolvent’s estate. 
As regards such property, subject to the right and claim of the Official 
Assignee, so long as the Official Assignee docs not intervene, the un- 

(i) Soo i?e Ael.rill (1S05) 18 Mod. 23. i (t) lIanumantftaG<iudav,0£ieial Ituei. 

b) 2»iIofcanlo v. Ramathandra 1 ter I.L.It. 1947 Mad. 44, 1*45) 

137 I.C. 394, (’32) A. M. 250. ( A. M. 503, 227 I.C. 55. 


Paras. 
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Para. 529 


certificated bankrupt has the pow'er to buy and sell and give discharges 
and do all other acts as he could have done and has done before the 
intervention of the Ofiicial Assignee and therefore an undischarged 
insolvent who is in poss^ion of property acquired afterwards can 
mortgage and deal with it (?). If ho does not intervene, and the insolvent 
transfers the propertj' to another who takes it in good faith and for value, 
the transferee acquires a good title to it. If he does inten'ene, the 
property vests indefeasibly in him, and he cannot subsequently withdraw 
liis intervention. He cannot, after intervention, divest the property 
from Iiimself and revest it in the insolvent (m). 


By see. 62 (2) (a) of the Presidoncy-towns Insolvency Act (n) corres* 
ponding with sec, 44 of the Bankruptcy Act, 18S3, it is provided that 
the property of the insolvent divisible among his creditors “ shall comprise 
all such property as may belong to or be vested in the insolvent at the 
commencement of the insolvency or may bo acquired by or devolve 
on him before discharge.” Under sec. 17 of that Act “the whole of 
the property of the insolvent vests in the Official Assignee " on the 
ma king of the order of adjudication. From the words of sec. 17 read 
by its^ it might be supposed that both those kinds of property vest 
absolutely in the Official .^ignee and in precisely the same manner. An 
exception, however, has apparently been engrafted upon the section, and a 
distinction has been drawn as reg&tds the manner of vesting between the 
two kinds of property (o). Property which belongs to the insolvent at 
the time of his insolvency vests in the Official Assignee immediately the 
adjudication is made, and no claim or intervention on his part is necessary 
to complete his title. But property acquired by the insolvent after 
adjudication does not vest in the Official Assignee xmtil he intervenes, 
that is, takes active steps to assert his title thereto; the vesting, m 
other words, is postponed until be intervenes on behalf of the insolvent s 
estate. There is no obligation on Che part of the insolvent to deliver 
to the Official Assignee property acquired by him after his adjudication 
unless called upon by the Official Assignee’to do so (p). If the Official 
Assignee has once'intervened, the property is indefeasibly vested in him 
and he cannot afterwards divest it from himself. As to what constitutes 
intervention must naturally depend on the nature of the propertj'. 
t\lien the property consists of a right of action and there is a suit already 
pending, the proper cause is for the Official Assignee to apply to bo made 


Prem ehand v. Nilamoni Das 
61 Cal, 281, (’34) A.C. 529, 33 
C.W.N. 283, 161 I.C. 137. 

) Bill V. SetiU (1017) 1 Ch. 319. 

See Prov. I. A., e. 23 (4). 

Per Fry, L.J., in CoTim v. M%teheU 


(1800) 25 Q. B. D. 262. -6S. 
per A. L. Smith, L.J., in Be Clarl 
(1804) 2 Q. B. 393, 405. 

(p) Official Assignee 

£. r. D'SilceiI.-L.B. 1942 3Iad. 199, 
(’41) A. M. 906, 200 I.C. 63.. 
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a plaintiff and be given conduct of the suit. Where a sum of money 
is due to the insolvent, a demand by the Official Assignee for the payment 
of that sum is sufficient intervention; othenvise the insolvent can 
receive the money and give valid discharge ( 5 ). In Morgan v. Kmght (r), 
Erie, C. J., said : “ The result of the cases is not only that he {the bank¬ 
rupt) may acquire property, but that he may hold it against all the world 
except the trustee in bankruptcy.” Until the trustee intervenes, all 
transactions of a bankrupt after his bankruptcy with any person dealing 
with him bonajide and for value, in respect of his after-acquired property, 
whether with or Avithout the knowledge of the bankruptcy, are valid 
against the trustee (s). On the same principle money received by an 
undischarged bankrupt and paid away for value cannot be followed by 
the trustee though the trustee could have intercepted the money before 
pajTnent and required it to be paid to him. If it were otherwise, the 
trustee could as well recall from a butcher or baker money paid to him 
by a bankrupt out of money acquired by him after his bankruptcy ( 0 » 
The trustee, if he does not intervene, has no power retrospectively to 
disclaim what has otherwise been validly done by the bankrupt (u). 
If the tnistee does intervene, the bankrupt’s right is gone, and the property 
vests absolutely in the tnistee fronr the moment of intervention (v). 
The effect of intervention cannot subsequently be nullified, even upon 
withdrawal of the trustee (tr). 

530. Buie in Cohen v. MltchelL—The law on the subject was 
laid down in the foUowng terms in Cohen v. Mikhell (a;):— 


“ Until the trustee intervenes, all transactions by a bankrupt after his 
bankruptcy with any person dealing with him bona fide and for value, in 
respect of his after-acquired property, whether with or without the knowledge 
of the bankruptcy, are valid against the trustee.” 


It is clear from the above rule that to render a transaction by a bank¬ 
rupt in respect of his after-acquired property before the intervention of 


(ff) Poonamchand v. jV/oOTal (193S) 
37 Bom. L. R. 542, 14B I.C. 642 
(’35) A.B. 378 I.L.R. 60 Bom, 69. 
(r) (1864) 16 C. B. (N. S.) 669, 677; 

TTeftb V. Fox (1797) 7 T. R. 391 ; 
5n'rafnulu v. Andalammal (1907) 
30 Mad. 145, 149. 

(«) Co?»<nv.M«<cA<«(1890)25Q.B.D. 
2C2, 267 [mortgage of suit clain»l; 
Drar/ton v. Dole (1823) 2 B. & C. 
293. 107 E. R. 393; Kerakoose v. 
Brooks (ISCO) 8 M. I. A. 339 
[mortgage of stock-in-trado ; Prsm 
Chond A/uIIicfc V. J'.’iZamoni Das 


(1934) Cl Cal. 281, 161 I.C. 137, 
(■34) A.C. 629. 

(1) Dx parte Devhurst (1871) L. R. 
7 Ch. App. 185. 

(tt) Be Shine (1892) 1. Q, B. 622. 
ip) V. (1805) 7 East. 63. 

103 £. R. 21: ilaeleod v, B. B. 
A- C. I. By. Co. (1905) 7 Bom. 
L. R. 618, 621. 

(w) Sabhanadri v. Na;jaya . (1938) 
Mod. 578, 175 I.C. 398, (’38> 
A. M. 420 (F.B.). 

(x) (1890) 25 Q. B. D. 2C2, 267. 


Paras. 
529, 530 



612 


LECTOBB virr. 


S30*^^M1 as against him, it is necessary that it should have been 

> entered into with a person dealing with the bankrupt (1) bona fide, and 
(2) for value. It will be seen from the wording of the rule that the stress 
of bona fides is laid entirely and solely on the person dealing with the 
bankrupt; and if he has dealt in good faith, the question of whether 
the bankrupt, as between himself and his creditors, is also dealmg in 
good faith is immaterial (y). If the transaction is entered into by such 
person in good faith and for value, it does not matter whether or not be 
had knowledge of the bankruptcy {z), or whether or not the trustee was 
aware of the existence of the after-acquired property (a). A party 
dealing bona fide, that is, “honestly”, and for value with a bankrupt, is 
under no obligation, although he knows of the bankruptcy, to go to the 
trustee in bankruptcy to make inquiries (6). The transaction must not 
only be bona fide, but also for value (c). The reason of the rule is that 
if the trustee allows the bankrupt to carry on business and acquire pro¬ 
perty, those who deal with the bankrupt bona fide and for value have s 
right to say that upon the trustee’s intervention he is not to insist upon 
his title to their detriment {d). 


The rule in Cohen v. MHchell has been followed in India. Tt has 
accordingly been held that a mortgage by the insolvent of his after- 
acquired property (c), or an assignment by him of a decree obtained by 
him for personal services rendered to the defendant after adjudication(/)> 
is valid against the Official Assignee, if the transfer was made before the 
intervention of the Official Assignee. In certain cases, the possession of 
after-acquired property by the insolvent may be adverse to the Official 
Assignee so as to bar the title of the latter by lapse of time (gr). 


631. To what property the rule applies.—The rule in GoJitn v. 
Mitchell (ft) applies to all after-acquired movables. It also applies to 
after-acquired chases in action, such as a legacy in the hands of th® 
trustees of a will, or an interest acquired after bankruptcy in trust funds 
settled before bankruptcy and still in the hands of the trustees of th® 

per Vaughan ■Williaros, J- ^ 
ktrbeH V. Saj/er ( 1844 ) 5 Q- B. 
905, 114 E. E. 1512, 

(e) AUmuhammod v. Vadilal 
43 Bom. 890, 53 I.C. 197. 

(f) Chhole Lai v. 

46 All. 605, 84 I.C. 2S9, 

A. A. 703, 

Kn$tocomul v. Suruh Chvndtr 
(I882J S Col. 656. 

(A) (1890) 25 Q. B. D. 262. 


CoTien v. Mitchell (1890) 25 Q.B.D. 
262, 267. 

Cohen V. Mitchell, supra. 

Hunt V. Fripp (1898) 1 Cb. 676. 
Hunt V. Fripp, supra, 
lie Bennett (1907) 1 K. B. 149; 
Be Behrend'a Truet (1011> 1 

Ch. 687 [marnago aottlement of 
after-acquired property); Hoaoct 

V. Babins (So. 2), (1918) 2 C5i- 339. 
Be Borers (1894) 1 Q. B. 425, 452. 


(9) 
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settlement (»)• The rule also applies to after*acquired leaseholds (j) Para. 531 
and a pension winch has been commuted into a lump sum (fc). 

In England it was held prior to the Bankruptcy Act, 1913, that the 
rule in Cohen v. Mitchell did not apply to real property {1). This did 
not mean that an undischarged bankrupt could not transfer his real 
property at all; he oould mortgage or sell it, and give a good title to the 
mortgagee or purchaser, but he could not give a good title as against 
the trustee in bankruptcy, the trustee’s right on intervention not being 
subject as regards real property to the rights even of bona fide transferees 
for value. This distinction bet^^een personalty and realty drawn in the 
English cases was done away with in England by section 11 of the Bank¬ 
ruptcy Act, 1913, now reproduced in section 47 of the Bankruptcy Act, 

1914. That section gives a statutory recognition to the decision in Cohen 
V. Mitchell, and extends the protection conferred by it to real estate. 

The result is that as in the case of personalty, so in the case of realty, an 
und&charged bankrupt may now transfer realty acquired by him after 
his bankruptcy to a bona fide transferee for value, and give a good title 
to such transferee cren as against the trustee in bankruptcy (m). 

In India there is a conflict of opinion whether the rule m Cohen v. 

Mitchell applies to immovable property. H it does, a transfer by an 
insolvent of immovable property acquired after adjudication and before 
discharge to a bona fide purchaser for value before the intervention of the 
■OfiS,cial Assignee is binding on the Official Assignee. If it does not, the 
transfer is void as against the Official Assignee. The High Court of 
Madras has held that the rule in Cohen v. MilcheU does not apply to 
immovable property (n). The ratio of the Madras decisions has been 
that the rule of English Law of postponement of vesting of after acquired 
property till intervention of the trustee is not based on the interpreta¬ 
tion of the language of the statute but is merely a rule of judge-made law 
and an engrafting on the statutory provisions. It also appears to have 
its foundations in the common law of the country going back to the 18th 
century. The Indian Legislature when enacting sections 17 and 62 of the 
Presidency-towns Insolvency Act in 1909 cannot bo presumed to have in- 


(i) - 


(isyy) 1 y. n. uo«. 

(j) Be Clayton and Barclay's Contract 
(1895) 2 Ch. 212. 

(t) Official Assignee v. AfanicJlrorelu 
(•43) A. M. 612. 210 I. C. 624. 

(J) JJe New Land Development 


Association (1892) 2 Cb. 13S; 
Bird V. Phxlpott (1000) 1 Ch. 822 ; 
Official Beceiver v. Cooke (1906) 2 

Ch. 661. 

(m) Dysler v. Randall cL* Sons (1926) 
Ch. 933. 

(n) Rowlandson v. Champion (1894) 17 , 
Mad. 21; Sriramaltt v. Anda- 
lammal (1907) 30 Mad. 145, 149. 



512 


DEOTDKE Vm. 


Paras. 
580, 531 


the trustee valid as against him, it is necessary that it should have been 
entered into with a person dealing with the bankrupt (1) bona fide, and 
(2) for value. It will be seen from the wording of the rule that the stress 
of bona fides is laid entirely and solely on the person dealing with the 
bankrupt; and if he has dealt in good faith, the question of whether 
the bankrupt, as between himself and his creditors, is also dealing m 
good faith is immaterial (y). If the transaction is entered into by such 
person in good faith and for value, it does not matter whether or not he 
had knowledge of the bankruptcy {z), or whether or not the trustee was 
aware of the existence of the after-acquired property fa). A party 
dealing hona fide, that is, “honestly”, and for value with a bankrupt, is 
under no obligation, although he knows of the bankruptcy*, to go to the 
trustee in bankruptcy to make inquiries (6). The transaction must not 
only he bona fide, but also for value (c). The reason of the rule is that 
if the trustee allows the bankrupt to carry on business and acquire pro¬ 
perty, those who deal with the bankrupt hona fide and for value have a 
right to say that upon the trustee’s intervention he is not to insist upon 
liis title to their detriment {d). 


The rule in Cohen v. Mitchell has been followed in India. It has 
accordingly been held that a mortgage by the insolvent of his after- 
acquired property (e), or an assignment by him of a decree obtained by 
him for personal sendees rendered to the defendant after adjudicationf/), 
is valid against the Official Assignee, if the transfer was made before the 
intervention of the Official Assign^. In certain cases, the possession of 
after-acquired property by the insolvent may be adverse to the Officia 
Assignee so as to bar the title of the latter by lapse of time (?). 


531. To What property the rule applies.—The rule in Cohtn v. 
Mitchell (A) applies to all after-acquired movables. It also applies to 
after-acquired choses in action, such as a legacy m the hands of ® 
trustees of a will, or an interest acquired after bankruptcy in trust^ 
settled before bankruptcy and still in the hands of the trustees of ® 


iy) 

<s) 

<a) 

(t) 

<c) 


id) 


Cohen V. MUchett (1890) S5 Q.B.D. 
262, 267. 

Cohen V. Mitchell, supra. 

Hunt V. Frtpp (1898^ J Cb. 675. 
Hunt V. Fripp, supra. 

Be Bennett (1907) 1 K. B. 149 j 
Re Behrend’e Trust (1911) 1 

Cb. 6S7 (marriaeo sottlemont of 
after-acquirod property]; Hoaacls 
V. Robins 2). (IPJS) 2 Cb. 339. 
Re Rt>^eTS (1894) 1 Q. B. 425, 432, 


(*) 

</) 

(9) 

w 


Vaughan Williams, J. 

„rt vt Sa,j,r (leiJ) s 0. E- 
114 E. B. 1512. 
whammad v. 

loCQ. 63 I.C. i9T. ^ 


A.A. 703. 

Kristoeomul v. Suresh 
(1B82) 8 Col. 556. 

(1890) 25 Q. B. P. 202. 


ChundtT 



insolvent’s property. 


513 


settlement (i). Tho rule also applies to after-acquired leaseholds (j) Para, 
and a pension which has been commuted into a lump sum (fc). 

In England it was held prior to the Bankraptcy Act, 1913, that the 
rule in Cohtn v. Mitchdl did not apply to real property (1). This did 
not mean that an undischarged bankrupt could not transfer his real 
property at all; he could mortgage or sell it, and give a good title to the 
mortgagee or purchaser, but ho could not give a good title cw against 
the trustee in bankruptcy, the trustee’s right on intervention not being 
subject as regards real property to the rights even of bona fide transferees 
for value. This distinction between personalty and realty drawn in the 
English cases was done away with in England by section 11 of the Bank¬ 
ruptcy Act, 1913, now reproduced in section 47 of the Bankruptcy Act, 

1914. That section gives a statutory recognition to the decision in Cohen 
V. Mitchell, and extends the protection conferred by it to real estate. 

The result is that as in the case of personalty, so in the case of realty, an 
undischarged bankrupt may now transfer realty acquired by him after 
his bankruptcy to a bona fide transferee for value, and give a good title 
to such transferee even as against the trustee in bankruptcy (w). 


In India there is a conflict of opinion whether the rule in Cohen v. 
Mitchell applies to immovable property. K it does, a transfer by an 
insolvent of immovable property acquired after adjudication and before 
discharge to a bona fide purchaserfor value before the intervention of the 
OlEcial Assignee is binding on the Official Assignee. If it does not, the 
transfer is void as against the Official Assignee. The High Court of 
Madras has held that the rule in Cohen v. MilcheU does not apply to 
immovable property (n). The ratio of the hladras decisions has been 
that the rule of English Law of postponement of vesting of after acquired 
property till intervention of the trustee is not based on the interpreta¬ 
tion of the language of the statute but is merely a rule of judge-made law 
and an engrafting on the statutory provisions. It also appears to have 
its foundations in the common law of the country gomg back to the 18th 
century. The Indian Legislature when enacting sections 17 and 52 of the 
Presidency-towns Insolvency Act in 1909 cannot be presumed to have in- 




(isyuj 1 y. -u. 

(j) Be Clayton and Barclay's Contract 
(1893)2 Ch.212. 

(k) OSicial Assignee v. Maniekavtlu 
(*43) A. M. 612, 210 I. C. 624. 

(l) Be New Land Development 


Association (1892) 2 Ch. 138; 
Btrd V. (1900) 1 Ch. 822 ; 

Official Beceiver v. Cooke (1906) 2 
Ch. 661, 

(w) Dyster v. Randall ek Sons (1926) 
Ch. 932. 

(n) Bottdandson v. Champion (1894) 17 , 
Mad. 21; Sriramulu v. Anda- 
lammal (1907) 30 Mad. 145, 149. 
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Para. 531 tended to import tWs nilo of judge-made law in England into the country 
and without making an express statutory provision. The moment 
a property is acquired by or devolves on an undischarged insolvent, such 
property becomes vested in the Official Assignee or Receiver fo). On 
the other hand, it has been held by the High Courts of Bombav (p) 
Calcutta (g), and Allahabad (r), and had been also held by the High Court 
of Rangoon (s), that the rule does apply to immovable property. All 
the High Courts, however, are unanimous in holding, following Herbert 
V. Sayer (<), that unless the Official Assignee has mtervened, it is 
competent to the insolvent (it), lus legal representatives (v), and his 
assigns (to), io maintain a suit for the recovery of after-acquired 
immovable property or for any other relief in respect thereof 
against a stranger, and that the Official Assignee is not a necessary party 
to such suit. “The Official Assignee himself and of course an assignee 
from him may dispute the title the insolvent has, or has purported to 
give, to his after-acquired property; no stranger may dispute that 
title except upon condition that he allege and prove that the Official 
Assignee has intervened” («). See para. 535 below. 


In a recent case, the Calcutta High Court after discussing the case 
law on the point held that there is a good deal to be said for the proposi* 
tion that the rule in Cohen v. Mitchell that until the trustee in bankruptcy 
intervenes, all transactions by a bankrupt with any person dealing with 
him bona fide and for value in respect of his after acquired property 
whether with or without knowledge of the bankruptcy are valid against 
the trustee should not be applied to immovable property in a case govern¬ 
ed by the Presidency-towns Insolvency Act as it stands at present. In 
any event the rule does not apply as between the Official Assignee and 
the insolvent and the after acquired immovable property vests immediate¬ 
ly in the Official Assignee without any intervention on his part. The 
doctrine of intervention was adopted by the Court for the protection of 
bona fide transferees for value and the rule has no application as between 
the Official Assignee and the insolvent. As between the Official Assignee 


ffi) 

Ip) 

(2) 

(r) 

(«) 


Abdul Eahim v. Offmal Aengnee, 
Medras I.L.B. 1949 Mad. 693. 
(’49) A.M. 449. 

AlimaTiomed v. Vadilnl (1919) 43 
Bora. 890, 53 I C. 197. 

Kristocomul Muter v. Suresh 
Chunder Deb (1882) 8 Cal. 556 
(property acquired by inhentanc©]. 
Ckhote V, Kedar Nath (1924) 46 
AU. 665. 84 I.C. 289, (’24) A. A. 
703. 

OJfictal Assignee v. N. P. A. K. 


Chtttyar (1927) 6 Rang. 229, 103 
I.C. 174, (’27) A. R. 190. 

t) (1844) 5 QB. 965, 114 E.R. 1612. 

u) Srimmulu v. Andalammal (XJU'J 

30 Mad. 145. 

u) FatimaUbt v. Fativiabnn (lea-/ 
16 Bom. 452. , , . 

!») DasarathySinhav.MahamuIyaAsf! 

(1920) 47 Cal. 961, CO I-E- 
c) (1920) 47 Cal. 961, 971, CO I.C. i, 
supra. 
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and the insolvent an order of discharge of the insolvent even when it Para, 
takes effect does not destroy the right of the Official Assignee to intervene 
as regards property acquired by the insolvent prior to his discharge (y). 

It was also held in England prior to the Bankruptcy Act, 1913, that 
the rule in Cohen v. Miichdl "was meant only for the protection of persons 
who had dealt with the bankrupt in the ordinary course of business, and 
had been paid by the bankrupt with money acquired by him in his business 
where the bankrupt was carrying on business without interference by the 
trustee in bankruptcy (a); in other words, the rule applied only to 
assignments of subsequent acquisitions in trade made in favour of sub* 
sequent trade creditors. This view was adopted by Best, J., in a Madras 
case (a), and by Strachey, J., in a Bombay case (6). In a subsequent 
Bombay case, Jenkins, C. J., hesitated to say that the rule was limited in 
its application to subsequent acquisitions in trace (c). In the latest 
Bombay case on the subject, the High Court held that the reason of the 
rule in Cohen v. Mitchell did not compel the recognition of any restriction 
as to the nature of the property in its appli«ttion (J). In that case an 
undischarged insolvent purchased a house, and on the same day he 
mortgaged the property to pay the purchase-money. It wos held that 
the mortgage, having been made before the intervention of the Official 
Assignee, was valid as against the Official Assignee. In England this 
limitation also has been done away with by sec. 11 of the Bankruptcy 
Act, 1913, now sec. 47 of the Bankruptcy Act, 1914. Sec. 47 of the Act 
of 1914 is in the following terms :— 


" (1) All transactions by a bankrupt with any person dealing with 
bona fide and for value. In respect of property, whether real or personal 
acquired by the bankrupt after the adjudication, shall, if completed before 
any intervention by the trustee, be valid against the trustee, and any 
estate or interest in such property which by virtue of this Act is vested in 
the trustee shall detennino and pass in such manner and to such extent 
as may bo required for giving effect to any such transaction. 


“ Tills sub-section shall apply to transactions with respect to real 
property completed before the first day of April nineteen hundred and 


(t/) Komla Bala Dasi V. J’antwfro 
Chandra Dev I.L.R. 1047 1 Cal. 
391; Indu also Balj Dasai v, 
Banrrji I.L.R. 1937 
S Cal. 675. (’37) A.C. 617, 172 
I.C, 014. 

(j) Jle Itiyjers (1891) 8 3Ior. «30, 
241; Be A'eu' Land Devtlopm^txt 
Aasociaiion (IS92) 2 Cli. 13S, 


at p. 147, per Kay, L.J. 

(a) Sotciandton v. Champion (1694) 
17 Mad. 21, 88. 

( 5 ) Xaoroji v, Kazi Stdick ilirza (1896) 
20 Bom. C30. 653-654. 

(c) HaHeod v. B. B. A' C. /. By. Co. 

(1905) 7 Bom. L. R. 618. C2I. 

(«0 AUtnttfMmmad v. Vadilat (1919) 43 
Bom, 690, 005, 53 I.C. 197. 
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Paras, fourteen, in any case where there has not been any intervention by the 
531-533 trustee before that date. 

“ For the purpose of this sub-section, the receipt of any money, 
security, or negotiable instrument, from, or by the order or direction of, 
a bankrupt by his banker, and any payment and any delivery of any 
security or negotiable instrument made to, or by the order or direction of, 
a bankrupt by hia banker, shall be deemed to be a transaction by the 
bankrupt with such banker dealing with him for value. 

“ (2) Where a banker has ascertained that a person having an 
account with him is an undischarged bankrupt, then, unless the banker 
is satisfied that the account is on behalf of some other person it shall 
be hia duty forthwith to inform the trustee in the bankruptcy or the 
Board of Trade of the existence of the account, and thereafter he shall 
not make any payments out of the account, except under an order of the 
Court or in accordance with instructions from the trustee in the bank¬ 
ruptcy, unless by the expiration of one month from the date of giving 
the information no instructions have been received from the trustee. 


It is highly desirable that there should be uniformity of law on this 
subject in India. The Madras High Court is the only Court which has 
held that the rule in Cohen v. Mitchell has no application to immovable 
property. Under the Provincial Insolvency Act there is a conflict of 
opinion whether the rule applies at all to cases under that Act (see para. 
536 below). It is suggested that both the Acts may be amended on the 
lines of sec. 47 of the Bankruptcy Act, 1914. 

532. Agreements in fraud of bankruptcy law.—An agreement 
made by the it^olvent before discharge, without notice to the Office 
Assignee and his other creditors, which has the effect of giving a particular 
creditor more than he would be entitled to receive on a rateable distribu¬ 
tion, and by which the creditor in return agrees not to oppose his dis¬ 
charge, is contrary to the policy of the bankruptcy law, and is therefore 
void. The rule in Cohen v. Mitchell does not apply to such on 
agreement (e). 


533. Second bankruptcy.—(1) Prior to the Bankruptcy Act, 191^» 
it was held that the rulo in Cohen v. Mitchell {f) had no application to t lo 
case of claims inter se of trustees of successive bankniptcies. Thus if on 
undischarged bankrupt traded without tho k nowledge of the trustee, 

(e) Naonji v. Kai Sidick 3f.»w (IW8) 410. 871 . C. 029. (;25) A. D. 3»(5. 

'' ‘*0 Bom. 030, 0-10; Mohanlal v. (f) (1800J 25 Q.DJ5.-0-. 

Ilarilal (1925) 27 Bom. I*. R. 
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and then became bankrupt a second time, it was held that properties 
acquired by him in the course of 'hia trading since the first bankruptcy 
should be treated as assets in the first bankruptcy, and that the creditors 
in the second bankruptcy were entitled to nothing until all the debts and 
expenses imder the first bankruptcy were paid in full. The ground on 
which these decisions were based was that the trustee in the second 
bankruptcy could not be said to be bona fide assignee for value within 
the meaning of that rule (j). It was also held that if there was a surplus 
after payment in full of the debts and expenses under the first bank¬ 
ruptcy, the trustee in the second bankruptcy was entitled to such surplus 
only in so far as the bankrupt had not effectually dealt with it b^ore 
the date of the second bankruptcy (^). These decisions were followed 
by the High Court of Bombay in a case which arose under the Indian 
Insolvency Act, 1848 (t). In England it is now provided by section 3 of 
the Bankruptcy (Amendment) Act, 1926 (which replaced section 39 (1) 
of the Bankruptcy Act, 1914), that in the event of a second or subsequent 
bankruptcy, any property acquired by a bankrupt since the first adjudi¬ 
cation, which at the date of the presentation of the subsequent petition 
has not been distributed among the creditors in the first bankruptcy, 
is to vest in the trustee in the second bankruptcy, but any imsatisfied 
balance of the debts provable in the first bankruptcy may be proved in 
the subsequent bankruptcy by the trustee. This seems to be a more 
equitable rule, and it was followed by the High Court of Calcutta in a 
recent case (j). In this connection it may be observed that there is 
nothing like the common law of bankruptcy, and it is open to the Indian 
Courts, in cases not covered by the Insolvency Acts, to follow what rule 
seems most equitable to them. It may be observed that in the recent case 
of Re Temble (fc) the English Courts held that the provisions of the 
English Act, only apply as between two English bankruptcies, and 
accor^ngly where a debtor, wWlebankrupt in England, was adjudicated 
an insolvent in Bombay, the Indian Assignee was not entitled to after- 
acquired property in the hands of the English trustee in bankruptcy. 


534. Effect of intervention of Official Assignee.—In Cohen v. 
Mitchell {1) the bankrupt carried on business in buying and selling agri¬ 
cultural machines. He continued the business after his bankruptcy, 
and to enable him to carry on the business he borrowed several sums of 


(ff) 

(M 

(»■) 

(i) 


Ex porie Ford{lB~Q) 1 Ch. D. 621; 
Bt Clarle (1894) 2 Q. B. 393, 399. 
Bird v.PhilpoU (1900) 1 QuD. 822. 
Dossa Gopal v. Bhonji (1002 ) 26 
Bom. 171. 

JRe J. M. Oregon/ (1927) 54 Col. 858. 


IOC I.C. 326, (’23) A.C. 50. Seo 
Ex parie Bourne (1826) 2 Ge. & 
Jam. 137.141. 

[1947] Ch. 345. 

(1890) 25 Q.Bd). 262. 
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money from the plaintiff. Some of the machines were afterwards seized 
by F. The bankrupt brought an action against F for wrongful conversion 
of the machines ao seized. To enable him to carry on the action he 
borrowed further sums of money from the plaintiff and assigned the 
cause of action to him as security for the moneys due. The action 
resulted in a verdict for £120. The trustee in bankruptcy, before the 
money was paid over by F under the judgment, intervened and demanded 
it of as part of the bankrupt’s property. The plaintiff also claimed the 
amount under his assignment. F interpleaded and paid the money into 
Court. An issue was tried whether the plaintiff who was the assignee 
of the cause of action or the trustee in bankruptcy was entitled to the 
money. It was held that the assignment was valid against the trustee, 
and that the plaintiff was entitled to the money. Tn the course of the 
judgment Fry, L. J., said :— 

“I think, therefore, in this case there was in point of fact a dealing 
with the cause of action, which was entered into in good faith upon the 
part of the person who was receiving the assignment, as well as, in this 
case, on the part of the bankrupt who assigned ; and that being so, the 
intervention of the trustee had not invalidated the assignment, which 
w'aa good at the time it waa made. Now if the trustee had desired to 
intervene when the bankrupt was carrying on his business, he might 
probably have acquired a right to these very machines. He might 
have taken the machines themselves if they were in the possession of the 
bankrupt, and have taken them out of his possession and taken them 
into his own; or he might even at a later date, when the action had 
begun, and before the assignment, have intervened and insisted upon 
having the conduct of the action and making the action his own, after 
which no assignment could validly have been made of the cause of that 
action. Again, if no assignment had been made but a verdict had been 
recovered, he might before the payment of the money have intervened- 
But bo did none of these things. I think, therefore, that effect must be 
given to the transaction of the bankrupt wth a person who acted bonu 
fide and with no fraudulent intention.” 

535. After-acquired properly and right of action.—Thero are 
certain cases in respect of after-acquired property in which the insolvent 
alone is entitled to sue. The right of action in those cases does not ves 
in the OiEcial Assignee and he is not entitled to sue. Those cases arc 
discussed in paragraphs 610 and 637. 

In all other cases relating to ofter-acquired property the Official 
Assignee may intervene and himself institute a suit; but until ho m cr* 
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Tones, tho insolvent is entitled to maintain the suit. It has thus been Para. 535 
held that tho insolvent may institute tho following suits.— 


(a) suit on any contraot made with him after insolvency (m); 

(b) suit for trover or dotinue in respect of after-acquired 
movables (n); 

(c) suit for spccifio performance of a contract relating to after- 
acquired immovable property, or for recovery of such pro¬ 
perty (o). See para 531, p. 613 above. 


If the insolvent has obtained a decree in respect of after-acquired 
property, and tho Official Assignee intervenes before the insolvent has 
assigned tho judgment-debt, tho judgment-debt vests in the Official 
Assignee, and the insolvent can take no further proceedings in respect 
of tho debt (p). In a Madras Full Bench case, tho question arose whether 
an undischarged insolvent could maiutain a suit regarding his after- 
acquired properties subject to tho right of tho Official Receiver to inter- 
veno in such proceedings, but the facts of tho case did not require an 
answer to that question (g). This case arose imder the Provincial 
'Insolvency Act, 1920. Section 28 (4) is to the effect that all property 
shall forthuiUh vest in tho Receiver, and in Kala Chand's case (1027) 
64 I.A. 190, 64 Oal. 695, 101 I.O. 422, (’27) A.PC. 108, their Lordships 
of the Privy Council held that any property acquired by or devolving 
on an undischarged insolvent vests in the CJourt or in the Receiver as 
from the date of acquisition or devolution. It therefore follows that the 
question raised in the Full Bench could not arise under the Provincial 
Insolvency Act, The decision, however, is an authority for the proposi¬ 
tion that a bailee, even though insolvent, can file a suit for recovery of 
property. 


Security for costs .—An undischarged insolTCnt suing in respect of 
after-acquired property is not required to give security for costs (r). 


(m) HtTbert v. Sayer (1844) 6 Q. B. 
965, 114 £.B. 1612; Jameson v. 
Bnek * Sons Co., Ltd. (1878) 
4 Q. B. D. 203; Murray v. East 
Bengal Mahajan Flotilla Co., Ltd. 
(1919) 46 Cal. 156, 48 I. C. 622. 

(n) Fowler v. Down (1797) I B. & P. 
44, 126 E.R. 769; Morgan v. 
Knight (1864) 16 C. B. (N. S.) 
669, (1864) 33 L. J. 0, P. 168, 
143 E. R. 947 ; Fyson v. Chambers 
(1837) 9 M. & W. 460, 152 E. 


R. 195. 

(o) Dyster v, Bandall db Sons (1926) 
1 Ch. 932 f^ecific performaixce]. 
{p) Bx parte Carter (1876) 2 Ch. D. 806. 
( 5 ) Moonrumugamkondan Asari v. 
Chockalingam (1930) 64 £fad. 5, 
129 I.C, 33. (’30) A.M. 913 (F.B.). 
(r) Cook V. Wellock (1890) 24 Q. B. D. 
608 ; Murray v. East Bengal 
Mahajan FlotiUa Co., Ltd. (1919) 
46 Cal. 166, 48 I. C. 622. 
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Para. 536 (2) After-acquired property under Provincial Insolvency Act. 


. 536. (2) After-acquired property under Provincial Insolvency 

Act [Prov. I. A., s. 28 (4)].—There is only one point of difference as 
to after-acquired property* between the Presidency-towns Insolvency 
Act and the Provincial Insolvency Act, and that is as to the time when 
such property vests under the Acts. Sec. 28 (4) provides that all pro¬ 
perty acquired by the insolvent after adjudication and before discharge 
shall “forthwith” vest in the Receiver. The word “forthwith” does 
not occur in sec. 62 (2) (a) of the Presidency-towns Insolvency Act. 
The High Court of Rangoon had held, relying on the word “ forthwith,” 
that the rule in Coken v. Mitchell (a) [para. 530] did not apply in cases 
governed by the Provincial Insolvency Act, and that property acquired 
by the insolvent after insolvency vested in the Court or in the Receiver 
from the moment when it was acquired. In the course of the judgment 
it was said: “It seems to us that the insertion of the word ‘fortwith 
by the legislature in sec. 28 (4) was to sweep away the Court’s attempt 
to postpone the vesting. In view of the specific and clear Words of 
the sub-section we are unable to apply the principle of Cohen v. 
to the present case, as to do so, in our opinion, would be to nullify the 
express direction of the legislature. Hard cases may no doubt arise, 
where the Court or the Receiver has taken no action and property has 
exchanged hands and been acquired by bona fide transferees without 
notice of the insolvency. But the remedy does not lie with the Courts, 
but rather Avith the legislature, and if it thinks well it can imitate the 
English statute of 1914, section 47” (t).. It has similarly been held 
by the Judicial Committee that any property acquired by or devolving 
on an undischarged insolvent vests in the Court or in the Receiver ae 
from the date of acquisition or devolution («). The chief Court of Luck¬ 
now has accordingly held that the transfer of after-acquired property 
by the insolvent is a nullity (p). In a Bombay case governed by the 
Provincial Insolvency Act, it was held that the rule in Cohen v. Mitche^ 
applied to after-acquired property, and that it did not vest in the Recei¬ 
ver until he intervened {to). This decision has been followed by t^e 


(«} 

(0 


{«) 


(1890) 25 Q. B. D. 262. 

Ma Phaw v. Maung Ba Thaw (1026) 
4 Rang. 125, 97^1.0.^221, ^(’26) 


M 

(to) 


l24, (’41) A. M. 713, which follows 
he Pnvy CouncU decision. 
luddhu Lai v. Bam Sahat^-) 
38 I.O. 808, ('32) A. p. -ff- j 
Ta^indw! v. Qhtlabhat iJC-O) * 
lom. 673, 66 I.C. iiS. Seo Cmn 
bmnUtr- V. B. J. DiCnm (18-0 
L»ok. 313. 92 I-C., 6«. ( 

D. 22, where Nagindatt case 
: cominentod upon. 
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Patna High Court (x). These decisions, it is submitted, are erroneous. 
In a later cage (y) the Bombay High Court has not approved the decision 
in Nagindas v. Ghelabhai (w), and hw held that the rule in Cohen v. Mit¬ 
chell does not apply to cases governed by the Provincial Insolvency 
Act. Beaumont, C. J., in that ease observed: “cases arising imder 
the Presidency-towns Insolvency Act are not really in point, because 
that Act followed the phraseology of the English Bankruptcy Act of 
1883, and there is more scope therefore for adopting a construction 
placed upon the English Bankruptcy Act in Cohen v. Mitchell. 


The principle of the decision in Cohen v. Mitchell is that property 
acquired by the bankrupt after the date of adjudication and before 
his discharge does not vest in the trustee in bankruptcy forthwith, but 
that the vesting is postponed until the trustee intervenes, and until 
then the bankrupt can deal with the property and give a good title 
to persona who deal with him bona fide and for value. “That,” as ob¬ 
served by an eminent judge, “is a very beneficial and a very just rule, 
as regards the rights of the third parties dealing bona fide and for value 
with the bankrupt after his bankruptcy” (z). It is therefore difficult 
to understand why a deliberate departure should have been made by 
the legislature in enacting the provisions of sec. 28 (4) of the Provincjal 
Insolvency Act, unless it was thought that in places outside the Presi¬ 
dency-towns fraud was so rampant that, under the guise of a bona fide 
transfer for value, after-acquired property would be transferred benami 
to the prejudice of the insolvent's creditors. 


It has been pointed out by the Allahabad High Court that property 
for the purpose of the rule must be property which the insolvent acquired 
by his own efforts, that is, with his wages or salary or property which 
devolves on him by rule of law such as by inheritance. The rule is 
not intended to apply to property which does not come under sec. 28 (4) 
of the Provincial Insolvency Act, end which is sold by some one who 
has a right to sell it. Hence it was held that where a Co-operative 
Bank with the previous permission of the Board of Revenue has sold 
a share of the insolvent in a Zamindari which was exempted under 
the Land Aienation Act, the price realised is not property acquired 
by the insolvent to which the Official Receiver can lay claim (o). After 
his discharge the insolvent can file suits to recover Ws inheritance if 


(x) Oiril-ani Shivalat v. Vadilal VrijTal 
(1036) 60 Bom. 141, 38 Bom. L.R. 
211, 162 I.C. 253, (’36) A.B. 164, 

(y) Jogdith Uarain Sing v. Mussam- 
mat Itamsahal Kuer (1929) 8 Pat. 
478, 118 I.C. 465, (’29) A.P. 07. 


(it) For foot-noto w sujira. 

(z) Rt Clark (1894) 2 Q. B. 303, 409. 
(a) Co-operative Bank, Orai v. O^eial 
* Receiver (1035) All. IjJ. 170, 150 
I.a 751. ('S5) A. A- 279. 
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ho has been deprived of it by strangers. The insolrenoy La-sr, it ha 
been said, is not intended to benefit strangers (6). 

Under t!io Provincial Insolvency Act, ^rhero no receiver has beer 
appointed, tho future propertj’ wliich devolves upon tho insolvent woulc 
vest in tho Court (c). 

536A. Property Inherited.—^\Micro an estate has devolved on 
insolvents on inheritance, the creditors of the deceased must bo satisfied 
first and whatever remains vests in the Receiver (d). 


(3) Personal earnings. 


537. (3) Personal earnings.—Wages and other moneys earned 
by the bankrupt by more personal labour and exertions constitute his 
“personal earnings." It was at one time supposed that the personal 
earnings of a bankrupt did not vest in the trustee at all, but that view 
is no longer tenable, and it is now settled that the personal earnings 
of a bankrupt after adjudication and before discharge pass like any 
other property to tho trustee, except such part of them as is necessary 
for the maintenance of the bankrupt and his family. The leading 
case on the subject is Re Roberts («). In that case the Court of Appe®b 
after an exhaustive review of the earlier decisions, laid down that there 
is “no authority for the proposition that property of a bankrupt acquired 
by his personal exertions since his bankruptcy and not wonted for his 
personal support does not belong to his trustee. Ko such doctrine 
can be maintained in the face of sec. 44 {/) after bankruptcy and before 
his discharge whatever property a bankrupt acquires belongs to his 
trustee save only what is necessary for his support. He may sue for 
and recover his earnings if his trustee does not interfere, but what he 
recovers he recovers for the benefit of his creditors except to the extent 
necessary to support himself, and his wife and family.” 


If such earnings are only sufficient for the necessary support of 
the insolvent and his family, nothing vests in the Official Assignee, 
and the insolvent alone is entitled to sue for and recover them (?)• 


(6) Surayya v. Mangayya (’41) A. IL 
345. 

(6) £. N, Kly. Employees V. Bank v. 

Seagtr (1942) 201 I. C. 342, (’42) 
A. P. 307. 

(d) Shankar Lai v. Mohammed Istnail 
(1930) 28 All. L.J. 989, 125 La 
28. (’30) A.A. 552. 

[e) (1900) 1 Q. B. 132; Re Graydon 


(1896) 1 Q. B. 417; In 

of a! M. J. Donaghue (1895) 19 

Bom. 232, 236. 

(/) NowB.A..l914,s.38oorrB3poQauJg 

to P.-t.J. A., 8. 62. and Brov. 

(9) -Affleck V. Bammond (1912) 3 K*®* 
162. 
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0£S.cial Assignee is not entitled to intervene and claim them for the 
benefit of the creditors. » 


If such earnings are more than sufficient for the maintenance of 
the insolvent and his family, the insolvent is entitled to sue for and 
recover them, if the Official Assignee does not intervene (^). In that 
event what is recovered hy the insolvent beyond what is necessary 
to support himself and his family will pass to the Official Assignee, if 
the Official Assignee intervenes and claims it (t). If the insolvent has 
commenced an action for recovery of the pereonal earnings, and the 
Official Assignee intervenes during the course of the action, the proper 
course is to add the Official Assignee as plaintiff (j). 

There are dicta in some cases to the effect that nothing could be in 
the nature of personal earnings unless thero was an element of periodicity 
in them, and that lump sums arising at in definite periods—windfalls, 
so to apeak—or special prizes were not personal earnings, and they 
passed in iAeir entirety to the trustee in bankruptcy (A;). These dicta 
were disapproved in a subsequent case, where it was held that a lump 
sum earned hy an insolvent commission agent under a commission 
note, should he be successful in procuring a specific loan, was the “person* 
al” earnings of the insolvent. Dealing with the question, Buckley, 
L. J., said: “I confess myself I am unable to understand the ground 
upon which money which is the result of the personal labour of the bank¬ 
rupt is not ‘personal’ earnings merely because the bankrupt does not 
get employment more or less continuous with tho result that there is 
no periodicity in the payments made to him. If this were so, the money 
paid to a village carpenter who only gets an occasional job would not 
be his personal earnings” (1). In a Bombay case, however, it was held 
that commission earned by an insolvent in respect of policies of insu¬ 
rance effected through him did not constitute his personal earnings (l^). 
This decision is of doubtful authority. 

538. Profits of trade or business.—“Personal earnings,” as has 
been stated above, do not pass absolutely to the Official Assignee. Such 
earnings must bo distinguished from profits of trade or business. Tho 
profits of a trade or brmne^s carried on by tho insolvent after insolvency 


(A) Jameson v. Brick <fc Storm Co., Ltd. 

(1878) 4 Q.B. D. 208. 

(n i?e Boberts (1900) 1 Q. B. 122, 129; 
Jnanetvira Kumar v. Akaeh Chart* 
dra (1038) 177 I.C. 352, (’38) 
A. C. 325, •which -was a case of tho 
appheation of a. CO of tho C. P. 
. Cono oa subsoquently amended to 
tho artont of the inaolvont’s aalary. 


(i) Emden v. Carte (1881) 17 Cb. 

10. ICO, and on appeal, p. 768. 

(1) Shotdbrtd v. Jloberte (1899) 2 Q.B. 
660, 663: Uereer v. Vans Colina 
(1900) 1 Q.B. 130,11. 

(1) Affleck V. Hamrrtond (1012) 3 K.B. 
162. 

(I,) Jamaaji v. Sordbji (1003) 10 Born. 
UB. 679. 


Paras. 
537, 538 
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even though the business is of a character which involves a large amount 
of personal still and attention by the insolvent, are not '^personal earn* 
ings, ’ and they pass absolutely to the Official Assignee (m). Thxis 
the earnings of a surgeon-dentist (n), surgeon-apothecary who as apothe¬ 
cary sells medicines (o), a painter who supplies materials and labour (p), 
an architect who prepares and sells plans and employs clerks (?), a 
furniture broker who removes goods, employs men and vans and sup¬ 
plies packing cases (r), and of a surveyor and assessment specialist 
who carries on his business with a staff of clerks (s), are all proSta of 
trade or business, and not “personal” earnings, and they pass abso¬ 
lutely to the Official Assignee, As in the case of other after-acquired 
property, the insolvent, if the trustee does not intervene, may sue for 
and recover them (t). On the other hand the earnings of a bone-setter, 
an actor, or a singer, are “personal earnings,” for they depend entirely 
upon the personal exertion of the insolvent and nothing else (u). 

539, Bankrupt cannot he compelled to work.—It may be ob¬ 
served in this connection that a bankrupt cannot be compelled to work 
and earn money for the benefit of his creditors (v). As observed by 
Lord Mansfield, “the assignees [now trustees in bankruptcy] cannot 
let out the bankrupt; they cannot contract for his labour” (w); the 
bankrupt, in other words, cannot be made “the slave of the trustee” (x)- 


(4) Salary^ pay and other income of insolvent. 


540. (4) Salary of public officers and others under Presidency* 
towns Insolvency Act, sec, 60.—In cases governed by the Presidency- 
towns Insolvency Act, where an insolvent is an officer of the Army, 
Navy or (presumably) Air Force, or an officer or clerk or otherwise 
employed or engaged in the civil service of the Crown, the Official Assig¬ 
nee is to receive for distribution amongst the creditors so much of the 
insolvent’s pay or salary liable to attachment in execution of a decree 


(m) Jie Hogtrs (1894) 1 Q, B. 435, 430 ; 
Crofton V. Poole (1830) I. B. & 
Ad. 568, 109 E. R. 898. 

(n) Re Bogere, eupra. 

fo) Elliot V. Clayton (1851) 16 Q- B. 
681, 117 E.R. 1002. 

(p) Be Doiding (1877) 4 Cb, T>. 680. 
(g) Emdfnv, CafteflSSJ) 17 Qi.Il.768. 
(r) Cfoflon V. Poole (1830) 1 B. & Ad. 

568, 109 E.R. 898. 

(*) Be CoIBm (1925) Cli. 556. 

({) Jameeon v. SrieJe & Stone Co.» ZJd. 
(1878) 4 Q. B. D. 20S j Bmden v. 


1 Cane (1881) 17 Ch, B. 169. 
on appeal, 768, S©o 
V. Thweion <fc Co., Lid. (1903) 1 
K, B.137. 

Be Rogers, at p. 430, supra. 

Be Jones (1891) 2 Q. B. 231, ~f-J 
Bailey v. Thurston <t Co.. l'‘o. 
(lOOSf 2 K.B. ISr, 145. 

ChippendaU V. Tomlinson (1785) 
4rk,og. 318. 99 E.R. 318- 
Cohen V, MikheU (1890) 25 Q. B. D. 
262, 268. 
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as the Court may direct (y). The Court’s direction regarding appro- Para, 
priation of salarj’ is in no sense an attachment which could enable the 
insolvent to invoke sec. 60 of the Civil Procedure Code (i). The Official 
Assignee cannot, without an order of the Court, recover any portion 
of the pay or salary. Until the order is made, the whole of the pay 
or salary belongs to the insolvent (o). 

Salary or income from any other source .—^In cases governed by the 
Presidency-towns Insolvency Act, where an insolvent is in receipt of a 
“salary or income” other than the salary or pay mentioned in the prece¬ 
ding paragraph, the Court may, at any time after adjudication and 
from time to time, make such order as it thinks just for the payment 
to the Official Assignee, for distribution amongst the creditors, of so 
much of such salary or income as may be liable to attachment in execu¬ 
tion of a decree, or of any portion thereof ( 6 ). The Official Assignee 
cannot, without an order of the Court, recover any portion of the salary 
or income. Until the order is made, the whole of the salary or income 
belongs to the insolvent, and he is entitled to vary agreements entered 
into by him with his employer in respect of his personal services (c). 

In determining whether the whole of the attachable salary or income 
should pass to the Official Assignee or only a portion thereof, the Court 
will have regard to what is reasonably necessary for the maintenance 
of the insolvent, his wife and family (d). On the insolvent’s discharge, 
an order made in respect of his salary or income inh cease unless the 
continuance of payments is expressly ordered (c). 

Nice questions have arisen as to the meaning of “salary” and “in¬ 
come.” A salary is none the less so because terminable at a week’s notice. 

Thus a commercial traveller engaged at an annual salary of Rs. 1,500,' 
payable w'eekly, is in receipt of a “salary,” though his engagement 
is terminable at a week’s notice (/). A purely voluntary allowance 
Mhich may be •withdra'vvn at any time is not “income.” The income 
must be one to which the insolvent is entitled inlaw (< 7 ). Again “income” 
means income in the nature of a salaiy; it has reference to a particular 


(o) Seo in the matter of C. M. J . Dona- 
ghue (1895) 19 Bom. 232, a caso 
hnder s. 27 of the I. I. A., 1848; 
Official Assignee v. D'SUva (1941) 
2 M. I/. J. 591, (’41) A. M. 906. 

(6) Presidency-towns Insolvency Act, 
s. GO (2). Code of Civil Procedure, 
1903, e. 60; Official Assignee v. 


(d) Soo Ex parte Official Receiver (1896) 
I Q. B. 417; Re Rogers (1894) 
1 Q. B. 425. 

(e) Re OoH (1801) 8 Mor. 45. 

(J) Re Brtndleg (1887) 4 Mor. 104. 

(g) Ex parte Wicks (1881) 17 Ch. 
, B. 70; Ex parte WMer (1886) 
I 18 Q. B. D. 111. 
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period suclx as a year or some part of a year. The prospective eamings 
of a professional man (A) aro not “income” within the meaning of the 
section ; nor are the wages earned by a workman employed in a colliery (»), 
or as piece worker in a mill (j). Commission. earned by an 
insolvent in respect of policies of insurance effected through bim is 
an asset and not “income” (fc). But the weekly salaiy of an actor 
playing under an agreement is “salary or income” (/). The question 
whether the earnings of an insolvent in a particular case constitute 
his “salary or income” is important, for the maximum amount which 
can pass to the Official Assignee in the case of “salary or income” is 
the amount attachable in execution of a decree under sec. 60 of the 
Code of Civil Procedure, 1908. It has been held that a pension payable 
by the Government is not “property” of the insolvent (to). 

540A. Salary of public officers and others nnder Provincial Insol¬ 
vency Act,—^The word ‘ Property * in sec.’ 28 (1) includes money received 
by way of income (n). There is no specific provision in the Provincial 
Insolvency Act aa to the salary or pay of public officers or others as 
in the Presidency-towns Insolvency Act. Such salary or pay will there¬ 
fore vest in the Receiver to the extent to which it can be attached in 
execution of a decree (o). But the whole of what is liable to attach¬ 
ment is not divisible amongst the creditors, for provision will have to 
be made out of it for the maintenance of the insolvent and his family 
as provided by sec, 66 (2) of that Act (p). 


(5) Subsequent trade creditors. 

541. (5) Subsequent trade creditors and estoppel of Official Assig¬ 
nee.—^Where the insolvent with the knowledge of the Official Assignee 
and with his consent, carries on a trade after adjudication and before 


Ex parte Benwell (1884) 14 Q. B. B. 
301 [bone setter], 

(i) Re Jones (1891) 2 Q. B. 231. 

\j) Buckingham <£-• Carnatic Co. v. 
Official Assignee (1936) 165 IC. 
466, (’36) A.M. 907, I.BJl. 1937 
Mad. 103. 

(l) Jamasji v. Sorahji (1908) 19 Bom. 
L. B. 579. 

(!) Bt Sinia (1892) 1 Q.B. 622. 

(m) In Re Jgustins Rohdirick (1939) 2 
Cal. 434, 187 I.C. 699, (’40) A.a 
192, 43 C. W. N. 1194. 

Ramalinga Iyer v. Sicaminatha 
Ayyar I.L.B 1941 Mad. 891, (’41) 
A.M. 688, 200 1. C. 524. 

(o) Prov. I. A., 8. 28 (5). See also 


{h) 


(n) 


Secretary of Slate v. Jshar Dae 
(1036) 166 I.C. 214. (’36) A.L. 761 j 
Raghunandan v. Jaigovind (19 1 • 

20 Pat. 866, 199 I.C. 635. (4-) 
A.P. 194 where wages of laboi^w 
and domestio servants 
to be outside the term ‘ 

(p) Radha Mohan v. M. C. 7^ 

45 AU. 364, 73 I.C. 413, (’23) A- 
A. 466, dissenting in this respec 
from dicta m Debt 
A. H. Lewis (1918) _40 Ai\. 


(1 • ‘ 

952 ; Rrt}a StngK V. 

(1936) ICO I.C. 173. (’35) A.L. IbU- 
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discharge, and incurs fresh debts in the course of the trade, the persons 
to ■whom the debts are due (usually called subsequent creditors) are 
entitled to be paid out of the earnings of that trade in priority to any 
claim of the Official Assignee on bdialf of the original creditors (g). 
This proceeds upon the general equitable principle that if a man having a 
charge on property stands by and allows another to advance money 
on it on the supposition that it is unencumbered, he ought to be post¬ 
poned to the person so advancing the money. The case is really one 
of estoppel, the Official Assignee being estopped on eqmtable grounds 
from setting up his title adversely to subsequent creditors (r). 

3. Powers. 

542. General power ot appointment [P.-t. I. A., s. 52 (2) (b)].— 
The insolvent may have a general power of appointment over property 
which may he exercised by ^im for his own benefit and for his sole benefit. 
The words "for his own benefit” have been copied from sec. 38 of the 
English Bankruptcy Act and should be interpreted in the same way 
as they have been interpreted by the English Courts {$). A power that 
can only be exercised for the joint benefit of the bankrupt and another 
is not a power that can be exercised for his own. benefit within sec. 2 (d) 
of the Provincial Insolvency Act (<)• This power he may have at the 
commencement of his insolvency or he may acquire it after insolvency 
and before discharge. The power may be one exercisable by deed, 
or by deed or will, or by will only. If the power is exercisable by deed, 
it vests in the Official Assignee, and he may exercise it for the benefit of 
the creditors. But it can be exercised only so long as the insolvent 
is alive ; it cannot be exercised after his death for the insolvent himself 
could not have done so («). The same rule applies where the power 
is exercisable by deed or will. If, however, the power is exercisable 
by ^vill only, it does not pass to the Official Assignee (u). 


There is no corresponding provision in the Provincial Insolvency 
Act. Therefore no such power 'passes to the Receiver in cases governed 
hy that Act, not even as "property”, "Property” as defined in that 
Act (as also in the Presidency-towns Insolvency Act) includes "any 


(3) Troughton v. Oitley (1766) Arab. 
63d, 27 E. R. 403 ; Engelbach v. 
Ntzon (1875) L. R. 10 C. P. 645. 
Soo also iveralwwe v. Brooks 
(1860) 8 JI. I. A. 330. 

(r) TrmtgfUon v. Qitley (1766) Axnb. 
C30, 27 E.R. 403. 

(#) Arasnppa Piltai v. TAondaron 
PtUai I.LJ1. 1951, Mad. 440. 


(•SO) A. 51. 770. 

U) Bejoy Krtmar Saha v. Ttamapati 
Basu I.L.R. 1942 2 Cal. 413. 
(•42) A. C. 633. 46 C.WdT. 803, 213 
I.C. 154, 

(u) Nichols V. Nixty (18S5) 29 Ch. D. 
1005. 

(r) Be Brnzon (1014) 2 Ch. CS; P.t 
Chitdatla (1005) 2 Cii. 331. 


Paras. 
541, 542 
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Para. 543 


LECTURE IX. 

REPUTED OWNERSHIP. 

A.—Under Presidency-towns Insolvency Act. 

543. Meaning of “reputed ownership” [P.-t. I. A., s. 52 (2) (c.)].— 
Wq now proceed to consider what ia known as the doctrine of 
reputed ownership. The doctrine of reputed ownership applies only in 
the case of traders. The enactment as to reputed ownership has for its 
object the protection of the general creditors of a trader against that false 
credit w’hich might be acquired by his being suffered to hare the posses¬ 
sion and power of disposition of property as his own, which does not 
really belong to him (a). The provision as to reputed ownership is con¬ 
tained in clause (c) of section 62 (2) of the Ptesidency-towns Insolvency 
Act. By that clause it is provided that goods which are at the com¬ 
mencement of the insolvency in the possession, order or disposition of 
the insolvent, in his trade or business by the consent and permission of 
the true owner, under such circumstances that he is the reputed owner 
thereof, are divisible among his creditors. The term “goods” in this 
context does not include things in action other than debts due or grow'ing 
due to the insolvent in the course of his trade or business. This provision 
is known as the reputed ownership clause and also as the order and dis¬ 
position clause. The object of the provision is to prevent traders from 
gaining a delusive credit by a false appearance of substance to mislead 
those who deal with them (6). 

It is not only goods of which the insolvent is the true owner at the 
commencement of the insolvency which vest in the Official Assignee, 
hut also goods which belong to other people of which the insolvent is the 
apparent or reputed owner. Thus if a person buys goods from a trader 
and pays for them, but allows the goods to remain in the possession of 
the seller, and the seller becoms insolvent, the goods will as a general 
rule pass to the Official Assignee and will be divisible amongst the credi¬ 
tors of the insolvent. The reiison is that by allowing the goods to remain 
in the apparent ownership of the insolvent, the buyer places the insolvent 
in a position to obtain false credit by means of them. In such a case the 
buyer is the true o\mer of the goods, and the insoh’ent is the apparent. 

31S, 372, 2 


(o) HtnUu, 269. 

(b) Jtyall V, limcles (1750) 1 Vcs. Sea. 


17 E. n. 1074. 
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or reputed ouncr thereof. The goods are said to bo in the reputed owner¬ 
ship of the insolvent, or in his possession, order or disposition. Similarly 
if goods are sent to a shop for sale, and the shopkeeper becomes insolvent, 
the goods will as a general rule pass to the Official Assignee. The reason 
is that “if property be sent to a shop where gooi^ are sold as the property 
of the shopkeeper, that property is placed in such a situation as, in the 
eyes of the world, would fairly lead to the inference that it belongs to 
the possessor” (c). The property' being held out to the world as that of 
the shopkeeper it will be treated as his on his insolvency and be divisible 
among his creditors. Bj’ far the largest number of cases of reputed 
ownership arise in connection with mortgages of goods. Thus if a trader 
mortgages his goods, but continues in possession thereof with the consent 
of the mortgagee, and before the due date becomes insolvent, the goods 
will vest in the Official Assignee and the mortgagee will lose his secu- 
ritj’ (d). Here the mortgagee is the true owner of the goods and the mort¬ 
gagor is the apparent or reputed owner thereof. A person may be the 
reputed omier though he may have some beneficial interest in the goods 
C.J., a mortgagor or a lessor. The effect of the reputed ownership clause 
is to transfer to the Official Assignee property wliich does not belong to 
the insolvent. It is to take one man’s property to pay another man’s 
debts. This is one of those cases in w'hich the Official Assignee has a 
higher title than the insolvent himself would have had (see para. 58 
above). The insolvent himself could not have claimed the goods at any¬ 
time as his own, but the Official Assignee is entitled to claim them as the 
goods of the insolvent for the benefit of the general body of his cred¬ 
itors (e). Before proceeding further it may be as well to point out that 
imder the Provincial Insolvency Act the doctrine of reputed ownership 
does not apply to goods which have been mortgaged or hypothecated by 
the insolvent, and this is the substantial point of difference between the 
two Acts. Where goods are mortgag^ or hj'pothecated, tho Receiver 
takes the goods subject to the mortgage or hypothecation (para. 579). 

Where the question of reputed ownership was not pleaded in the 
written statement nor was an issue raised on this point, nor evidence 
laid, the question cannot be agitated for the first time in appeal (f) 

544. History of reputed ownership clause.—Reputed ownership 
has been part of the bankruptcy law of England since 21 Jac. 1, c 19, 


(c) Hamilton v. Bell (1854) 10 Er. 545, 
651, 166 E. R. 654, 658. 

(d) In re Qxnger (1897) 2 Q B. 461, 

(e) Taylor v. EckersUy (1877) 5 Ch.D. 


740, 745. 

HemtndraLal v. Indo-SioiasTradin^ 
Co. {'65) A. P. 375. 


Paras. 
543» 544 
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iECTUBE II. 


Para. 544 section 11. It has been couched in various terms in the successive 
bankruptcy statutes (g), but the same principle has run through them all. 
The scope and object of the reputed ownership clause in the Statute of 
Janies I was thus explained by Lord Redesdale in Jog v. Campbell (S) 
“That clause refers to chattels in the possession of the bankrupt in his 
order and (i) disposition, with the consent of the true oivner; that means 
where the possession, order and disposition is in a person who is not the 
true owner, to whom the goods did not properly belong, and who ought 
not to have them, but whom the owner permits, unconscientiously as 
the Act supposes, to have such order and disposition. The object was 
to prevent deceit by a trader from the visible possession of property to 
which he was not entitled; but in the construction of the Act the nature 
of the possession has already been considered and the words have been 
construed to mean possession of the goods of another with the consent 
of the true owner.” “This does not mean”, as observed by the Court 
of Appeal in In re Watson (j), “ that he (the true owner) must have 
intended that false credit should be obtained by the bankrupt’s apparent 
possession of the goods, but it does at least mean that the true owner 
of the goods must have consented to a state of things from which he must 
have known, if he had considered the matter, that the inference of 
ownership by the bankrupt must (observe not might or might not) 
arise.” 


lord Redesdale’s exposition of the doctrine of reputed ownership 
has been approved and acted on in subsequent cases. In Ex fatit 
Wingfield (i), James, L. J., in dealing with the corresponding cslause of the 
Bankruptcy Act, 1869 [section 15 (5)], said : “The section must be read 
as the similar provision in the bankruptcy statutes from the time of 
21 James I has always been read with some attention to common sense. 
It has always been construed as meaning this, that if goods are in a man s 
possession, order or disposition, under such circumstances as to enable 
him by means of them to obtain false credit then the owner of the goods 
who has permitted him to obtain that false credit is to suffer the penalty 
of losing his goods for the bcneflt of those who have given the credit. 
If the true owner loses the goods by virtue of the reputed ownership 
clause, his only remedy is to prove in insolvency for the value of the 
goods like any other creditor of the insolvent (!)• It is, of course, a strong 


{g) Seo 5 Goo. 4, o. 10, b. 72 j B- A., 
1849, 8. 125; B. A.. 1869, a. 16; 
B. A., 1883, 8. 44; B. A., 1914. 
8. 38. 

<A) <1804) 1 Sch. & Lef. 328, 336. 

(»■> The word “and” occurred in the 
Statute of Jwnoa. In sobsoquent 


Btatutos the word “or” was subetitu* 
tod for “and”. 

OI (1904) 2 K.B. 753. 757. 

{4) (1870) 10 Ch. B. 691. 594. 

(1) P.-t. I A., aocond pro%T«o to 8. »- 

(2) (o); Jn « Sutton (1907) - ft* 
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measuro to take ono roan’s property to pay another man’s debts. Hence 
tho conditions laid down in the section must be strictly complied with. 

545. When reputed ownership clause applies,—The following 
conditions must bo complied n*ith before the Ofiloial Assignee can have 
any claim under the reputed ownership clause to property or to any 
interest in property which does not belong to the insolvent; — 

A. Tlio property must bo goods [para. 646]. “Goods” include 

trade debts [para. 543]. 

B. Tlie goods roust be in the possession, order or disposition 

[paras 549-551] of the insolvent in his trade or business 
[para. 647], at the commencement of the insolvency 
[paras. 552, 673]. 

C. They must be in the possession, order or disposition of the 

insolvent under such circumstances that he is the reputed 
owner thereof (paras. 653-657]. 

D. The true owner must consent— 

(a) not only to the possession of the goods by the insolvent; 

(b) but also to the possession thereof— 

(i) in the insolvent’s trade or business (ii) under such 
circumstances that the insolvent is the reputed 
owner of the goods (paras. 658-572.] 

It follows from what is stated above that the reputed ownership 
clause does not apply if the true oumer determines the possession or 
revokes his consent before the commencement of the insolvency, or even 
after its commencement, provided ho does so before the date of the order 
of adjudication and without notice of the presentation of any insolvency 
petition by or against the debtor. This subject is considered under head. 
“E” [paras. 573-579]. 

The four conditions mentioned above may now be considered. 


A.—TJit property must 6e goods. 

546. Goods.—^Xhe reputed ownership clause applies only to goods (m). 
It does not apply to immovable property (n) or to anj’ interest in 


(«) The word “goods” is defined in 
the B. A., 1883, s. 168, and the 
B. A., 1914, 8. 167, as including 
all chattels pereonal. There is no 
definition of “goods” in the 
Indian Insolvency Acts. In s ,76 
of the Indian Contract Act, 1873, 
the term “goods” is defined as 


including every kind of movable 
property. 

(») For the definition of “immovable 
property”, see the General 
Clauses Aot, 1897, a 3 (25). For 
the definition of “movable pro¬ 
perty”, see B. 3 (34) of that Act. 


Paras. 

544-545 
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Paras, 
546, 547 


Buch property (o). Tho reason is that immovable property is held not by 
possession bnt by title (p). It is otherwise in the case of personal 
property, for the possession of personal property is generally the title 
on wliich tho world relies (g). A man does not get credit merely from the 
po'>s€.'ision of land but from tho interest which ho has in it, while he may 
obtain credit from tlio bare possession of goods (r). Nor does the 
doctrine apply to fixtures, that is chattels annexetl to the freehold for the 
improvement thereof (a). The fact that ns between landlord and tenant 
such fixtures would bo removable by the tenant makes no difference (f). 
These therefore do not pass to the Official Assignee on the insolvency 
of tho person in possession thereof. On the other hand, articles slightly 
annexed by a shopkeeper to the premises of which he is the tenant for 
the more efficient use thereof, and not for tho improvement of the free¬ 
hold, retain their character of chattels and vest in tho Official Assignee 
on his insolvency («). Growing crops, it would seem, are not goods 
within the meaning of this section (o). Nor is an equity of redemption (w). 
But “goods”, it poems, would include money. 

B.—The goods must he in the possession of the insolvent 
in his trade or business. 


647. “In his trade or business.**—^The doctrine of reputed owner¬ 
ship as stated above, applies only to goods. But it does not extend 
to all kinds of goods. It extends only to such goods as are in the posses¬ 
sion, order or disposition of the insolvent “in his trade or business. 
The words “in his trade or business” did not occur in the Indian Insol¬ 
vency Act, 1848 (x ); nor did they occur in any of the English Bankruptcy 
statutes before the Bankruptcy Act, 1883. The result was that all 


< 0 ) 

<P) 

f?) 

(r) 

<s) 


(0 

<«) 


RyaU V. Rowles (1760) 1 Ves. Sen. 
348, 27 E.R. 1074. 

Htem V. Mtll (1806) 13 Vea. 114, 
122, 33 E. R. 237, 240. 

Gallon V. The East Jndta Company 
(1797) 7 T. B. 228, 234, 101 E. R. 
946, 950. 

Roe V. GaUiers (1787) 2 T. R. 133. 
141, 100 E. R. 72, 76. 

Horn V. Baker (1808) 9 East. 215, 
103 E. R. 555 j Macleod v. Kika- 
bhoy (1901) 26 Bora. 659 {fistures 
annexed to a flour niiU]. See on 
this subject 2 Smith’s B. C., 
11th od.,p. 232. 

ilacleod v. Kikabhoy (1901) -5 
Bom. 659. 

Horvnek v. Symond (1914) 110 L.T. 
1016 ; Macleod v. Ktkabhoy (1901) 


(V) 

(«) 


25 Bom. 659. The reputed 
ownerahip clause is to be *^*‘^*? 
conjunction with and as qualiie 
hy s. 62 of the Presidency-towns 
Insolvency Act. Therefore, 
land and personal chattels are 
leased together at one entire ren , 
and the trustee in bankruptcy 
disclaim the lease, 
claim the chattels under tne 
doctrine of reputed 

part. Alien (1882) 20 (a. D. 341. 
Be. Cooper v. Woolp (1857) 26 
LA. Ex. 310. „ 

'mcial Assignee, Madras v. 

Chetti (1822) 45 JM. 238, 
J43-244, 69 I.C. 968, (’22) A. M- 
44. 

iee 1.1. A., 1848. s. 23. 
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goods, whether they were in the possession of the insolvent in his trade Para.-547 
or not, passed to the Official Assignee under the reputed ownership 
clause. Under the present Act only such, goods as are in the possession 
of the insolvent in his trade or business pass to the Official Assignee. 

Goods not used for purposes of the insolvent’s trade or business do 
not pass to the Official Assignee. Thus household furniture at the 
private residence of a trader which under the old law passed to the 
Official Assignee under the reputed ownership clause will no longer 
pass to him. So if a silk mercer were to hire a yacht for his amuse* 
ment, the yacht cannot be said to be in his possession in his trade as 
a silk mercer, and it will not pass on his insolvency to the Official Assig* 
nee (y). In Ex parte Lovering ( 2 ), it was held by the Court of Appeal 
that pictures in the warehouse and counting house of a firm of woollen 
manufacturers cannot be said to be in the possession of the firm in the 
firm’s trade or business. In that case Baggalay, L. J., said : “The 
question on which I have felt some little doubt} is whether inasmuch 
as the pictures were kept in the warehouse or in the counting house 
of the firmi they must not he taken to have been in the reputed owner* 
ship of the firm. 1 think there would have been a great deal in that 
argument if, instead of pictures, the articles in question had been ready¬ 
made coats or something else connected iu some ivay with the business 
of the firm. It might well have been thought by the creditors that 
the firm were dealing in ready-made coats as well as in woollen goods 
not made up. But pictures had no connection whatever with the 
business of the firm and I can see nothing to show that they were ever 
treated as the property of the firm There was nothing to give colour 
to the idea that the pictures were the property of the firm.” In the 
same case Lindley, L. J., observed: “Whatever might have been the 
case if the firm had been picture dealers, it seems to me idle under the 
circumstances to say that these pictures were in the order and dispo¬ 
sition of the firm.” 


In Colonial Bank v. Whinne^ (o), the question arose as to the mean¬ 
ing of the words “in his trade or business” as used in sec. 44 of the 
Bankruptcy Act, 1883. Cotton, L. J., observed that the true construc¬ 
tion was that the goods must be in the bankrupt’s possession “for the 
purposes of, or purposes connected with, his trade or business.” In 
the same case Lindley, L. J., construed the words as meaning “not 
merely visibly employed in his trade or business, but acquired for the 
purposes of the business and used for those purposes.” The actual deci* 


(u) In re Jetikin-^on (18S5) 15 Q. B. D. 
441,444. 


t (s) (1883) 24 Ch. D. 31. 

I (a) (1885) 30 Ch. D. 2C1, at p. 274. 
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Pdrd. 547 sion of tho Court of Appeal in Colonial Bank v. WMnney was reversed 
by the House of Lords (6), but on grounds which do not affect the inter¬ 
pretation put upon the words “in his trade or business” by the Lords 
Justices. Following that interpretation it was held in Sharman v. 
Maaon (c) that stands used in the business of a mantle-maker for the 
purpose of showing off to advantage the mantles in the shop were goods 
in his possession, order or disposition, in his trade or business, it being 
proved that the stands were in his possession by the consent and per¬ 
mission of the true owner, and that on the insolvency - of the mantle- 
maker they passed to the trustee in bankruptcy. It was contended 
in that case that the stands could not be said to be within the posses¬ 
sion, order or disposition of the bankrupt as the bankrupt could not 
have sold them or otherwise obtained credit upon them in the course 
of his trade or business. But this contention was overruled, and it 
was held that all goods which might be held to have sufficient impor¬ 
tance to enter into the value of a trade or business in the mind of an 
intending lender would fall within the reputed ownership clause. lu 
Sharman v. Maaon the true owner had hnt his goods for use to a trader. 

In Be Walaon <t Co. (J), the bankrupts carried on business as ban¬ 
kers and East India Agents, and in connection with that business they 
fitted up a part of the premises with show cases and invited a number 
of whole-sale houses to send them sample goods for exhibition ia the 
show cases with a view to the customers of the bankrupts orden^ 
goods from the samples. Pursuant to their invitation Hessrs. Aitkin 
Brothers, a wholesale firm of silversmiths and electro-platers, sent 
electro-plated goods to the bankrupts to be exhibited in their show 
cases as samples. The goods were to remain in the show cases at the 
risk of Messrs. Aitkin Brothers. The us\ial practice of the bankrup^ 
was to introduce their customer to Messrs. Aitkin Brothers who supp 
Tiim from their warehouse with goods corresponding to the samples, u 
in cases of urgency the bankrupts sold the samples themselves, 
question arose whether on the bankruptcy of the bankrupts the go 
were in their reputed ownership so as to pass to the trustee in 
ruptcy. It was held that they were not, the ground of the decision 
being that Blessrs. Aitkin Brothers never consented to such a possession 
of the goods as would carry reputed ownership with it. It was con e 
ed on behalf of the trustee in bankruptcy that in fact the 
dealt with the goods in their trade or business in such a fashion 
customers could not but presume that the goods were dealt wit 7 


(6) (1886) 11 App. Cas. 426. 
(e) (1889) 2 Q. B. 679. 


(d) (1904) 2 K.B- 753. 
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thorn at their unfettered order and disposition. It was held that the Para. 547 
case was not one as to which it could he said that the true owners of 
the goods by their unconscientious conduct or laches had acquiesced 
in the bankrupts so dealing with the goods as to hold themselves out 
as the owners of the goods or induce customers to presume such owner¬ 
ship. 

It is not enough that goods are sometimes employed in business. 

That must be their primary use. Thus where a pleasure car adapted 
to private use is sold under a hire-purchase agreement for private use 
but is ocasionally used by the buyer without the knowledge of the seller 
for business purposes, the ear cannot be said to be in the reputed owner¬ 
ship of the buyer “in his trade or business”. The car was not acquired 
for the purposes of business nor was it used primarily for business (e). 

On the other hand a car (/), or a motor lorry (g), acquired and used for 
the purposes of business would be “goods” in the possession of the 
insolvent “in his trade or business.” 


"Business”.—^Nice questions sometimes arise as to the meaning 
of the word “business”. There is no definition of the words “trade or 
business” (ft) either in the English or iu the Indian Acts. The term 
“business” has a more e.^tensive signification than “trade”. Thus 
farming is a “business” though not a “trade” (i). A lodging-house 
keeper has been held to carry on a “business,” though he does not provide 
the lodgers with board (j). A person who being the owner of various 
hotels successively transfers them to companies in consideration of 
shares and becomes the managing director thereof, carries on "business” 
within the meaning of this section (fc). The “busmess” must be carried 
on with a view to profit as a means of livelihood ; it is not sufficient 
that a profit is made if the primary object was pleasure. Thus a person 
who occupies a residential property and engages in farming and market- 
gardening for his pleasure, and maktes a profit by a sale of the surplus 
produce after supplying his household, is not carrying on a “trade or 
business” within the meaning of this section (Z). 


(e) Lamb v. Wright (1924) 1 K.B. 857. 
865-866. 

If) In the matUr of N, TT. Naese (1824) 
2 Rang. 164, 83 I. C. 546. (’24) 
A. R. 297. 

(o) Oordhandaa v. OMlctal Assignee 
(1929) 117 I.C. 158. (’29) A.S. 167. 
{h) The -words used in the Bankruptcy 
Act, 1869, s. 16, -were "m the 
possossion. order or disposition 
of a bankrupt, 6ein(; ei trader". 


The Act also contained a definition 


of "trader”. 



and Deeds of Arrangement Act, 

1913. 

(0 Bt Wattis (1885) 14 Q. B. D. 950. 
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S48. Things in action and trade debts.—The word “goods” does 
not include things in action other than debts due or groMdng due to the 
insolvent in the course of his trade or business. A thing in action is 
defined as “a thing of which the man has not the possession or actual 
enjoyment but has a right to demand by action or other proceeding” (wi). 
Trade debts are the only things in action which pass under the reputed 
o^vnership clause. Where a trade debt due to an insolvent,has not 
been assigned by him prior to his insolvency, he remains the sole ovrner 
thereof, and it •n'ill pass on his insolvency to the Official Assignee, not 
under the reputed ownership clause, but as property belonging to the 
insolvent. It is only when the insolvent has assigned a trade debt to 
a third person, e.g., by way of security for a debt, that the question of 
reputed oumership arises. In such a case if the assignee gives notice 
of the assignment to the insolvent’s debtor, the assignee is the sole 
owner of that debt, and he is entitled to payment if the assignor becomes 
insolvent. If no notice is given, the assignee is the true owner and 
the insolvent is the reputed owner of the debt, and the debt wifi pass 
to the Official Assignee (»). 


Prior to the Bankruptcy Act, 1869, there was no separate provision 
as to things in action. It w’ss, however, held that the words “goods 
and chatties” included things in action and that they passed to the trustee 
in bankruptcy as much as goods and chattels (o). Thus shares in com* 
panies, stock in public funds, policies of insurance, annuities, etc., 'ffere 
all held to come within the expression '‘goods and chattels” and to 
be subject to the doctrine of reputed ownership. The Act of 1869 first 
confined the operation of the doctrine to a particular cla.'?s of things in 
action, namely, “debts due or growing due to the insolvent in the courst 
of hie trade or business” Since that enactment the only things in action 
subject to the doctrine are trade debts, ordinarily termed a trader’s book 
debts. All other things in action such as shares (p), company debent¬ 
ures (g). policies of life assurance (r), the share of a partner in an ordin* 
ary partnership (s), stock in public funds and annuities, are excepts 
from the operation of the doctrine of reputed ownership- In Coloma 
Bank v. Whinney (t). Lord Fitzgerald said : “It seems to me, on a carefu 


(m) Warton’8 Law Lexicon, 11th od., 

p. 169. As to definition of action¬ 
able claim, see Transfer of Pro¬ 
perty Act, 1882, 8. 3- , 

(n) Defishah Hukumchand v. Official 
Assignee (1931) 131 I.C. 130, {’31) 
A.S. 44. 

(o) EvaU V. Routes (1749) 1 Ves. Sen. 
348. 371, 27 E. R. 10*4, 1088. 

(p) Colonial Bank v. ^Yhinnty (1886) 


11 App. Caa. 426; Re denljneon 
(1885^5 Q. B. D. 4411 
ffaridas (1916) 24 C. L- J. 3", 
37 I.C. 707. ^ 

(o) Re Pryce (1877) 4 Cb- !>• „ 

(r) Ex parte Ibbetson (1878) 8 Cb- D. 

(,) Re'Bainhridge (1878) 8 Oi. !>• 

It) (1886) 11 App. Cas. 420, 446. 
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examination of the section and proviso, that the intention of the legis- Para. 548 
laturo was to narrow very much tlie ‘order and disposition’ clause so as to 
confine it to such goods ns might be in the other and disposition of the 
bankrupt ‘in his trade or business’ and, save in the case of ‘debts due 
to the bankrupt in tlxo course of his trade or business’, to exclude all 
those incorporeal rights which are not visible, or tangible or capable 
of manual delivery or of actual enjoyment in possession, in its ordinary 
sense, and which, if denied, can be enforced only by action or suit.” 

The expression “debts due” mean debts presently payable. The 
expression “debts growing due” mean debts not presently payable. 

These two expressions taken together comprise all book debts of a trader 
whether the actual time for payment has arrived or not, but they do not 
include contingent claims. Thus where goods were pledged with bankers 
up to seventy per cent, of their value, it was held that the remaining 
margin of 30 per cent, for which the bankers had given "marginal-notes” 
was not a “debt due” within the meaning of the section (u). Instalments 
under a liire and purchase agreement accruing due at the commencement 
of the insolvency of the hirer are debts “growing due” (r). A trade debt 
remains a “debt” notwithstanding that judgment is obtained on it (w). 

A trader, who carried on the business of selling end hiring out of pianos 
on the hire-purchase system, entered into an agreement by which he 
agreed to deposit the hire-purchase agreements with an insurance 
company, and on demand to assign to that company or to its nominees 
the full benefit of those agreements, and in the meanwhile to hold them 
on trust for the company and its nominees. The company assigned the 
benefit of the trader’s agreements to one Blakey, but no notice of the 
assignment was given till after the adjudication of the trader. It was 
held that the monthly sums which, after the commencement of the 
insolvency, had or would become payable in advance under the hire- 
purchase agreements, if the hirer continued the hiring, were ‘debts 
growing duo to the insolvent in the course of his trade or business' (wl). 


The reputed o^vnership clause does not include all debts which may 
happen to be diie to the insolvent during the period of his trading. It 
applies only to debts due to the insolvent m the course of his trade or 
bitsiness The debt therefore must be one connected with his trade or 
business (x). A debt not connected with his trade or business is outside 


(m) Ex parfe Kemp (1874) LR. 9 Ch. 
App. 383, a case under the Bank¬ 
ruptcy Act, 1869, 8. 15. 

(t?) Ex parts Rawlings (1888) CO L.T. 
156. 


(w) Re Wethered (1926) 1 Ch. 167. 

(ml) Blakey v. Trustees of Property 
of PendUbury (1931) 2 Ch. 255. 
(») Re Pryce (1877) 4 Ch. D. 685; 
ReJenUnson (1885) 15Q.B.D. 441. 
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Para. 548 tho scope of this section. The reason why this clause Is confinM to trade 
debts and excludes other debts is that trade debts form a most important 
part of a trader’s assets, and a trader is more likely to obtain credit in 
his business on the faith of trade debts than on the faith of debts other 
than trade debts (y). Thus a trader may invest his money in debentures 
or shares of a joint-stock company. Such a debenture or share is a debt 
due to him by the company, but it is no more than an investment. It U 
not a debt duo or growing duo to him in tho course of his trade or business. 
If ho, therefore, assigns tho debentures or share certificates to a creditor, 
tho debentures or certificates will not pass to tho Official Assignee. If 
it were otherwise, everj' investment made by a man engaged in a trade 
would bo a debt due to him in the course of his trade. Such, however, 
w'aa never tho intention of tho legislature (r). \Vliat then is a debt due 
to an insolvent “in the course of Jiis trade or business ’’ ? The price of 
goods duo to a trader who deals in such goods, hire due to a trader for 
furniture lot out by lum, money due to a stock-broker from his consti¬ 
tuent, freight duo to tho o^vners of a ship under a charter-party, are 
instances of debts duo to a person in the course of his trade or business. 
These, if transferred by him, pass on his insolvency' to the OfBcial 
Assignee, if no notice of transfer is given by the “transferee” to the person 
who owes the debt to the insolvent. The transferee of the debt is the 
true owner thereof, and if he omits to give notice of the transfer to the 
insolvent’s debtor, it is regarded as conclusive evidence of his consent 
to the debt remaining in the reputed ownership of the insolvent. Thus 
where a person, having contracted to supply meat to a lunatic asylum, 
to be paid for within a certain time after delivery of the meat, being 
unable to cany' out the contract, assigned the contract to a butcher who 
delivered his o^vn meat, but in the name of the contractor, the governing 
body of the asylum having no notice of the assignment, and the con¬ 
tractor afterwards’became bankrupt, it Tvas held that the butcher having 
failed to give notice of the assignment to the governing body of the 
asylum the price of meat due from the asylum to the contractor was a 
debt in the reputed ownership of the bankrupt, and that the trustee m 
bankruptcy, and not the butcher, was entitled to it. Had the butc er 
given notice of the assignment of the contract to the governing body o 
the asylum, it would have prevented the debt from being within i® 
operation of the reputed ownership clause (a). 


(y) parte Kemp (1874) LJl. 9 Ch. 
383, 389; Re Wethered (1926) 1 
Ch. 167, at pp, 174-176. 

(z) (1877) 4 Ch. D. 685, 688, auprai 


(1885) 15 Q. B. D. 441. 
Bemming 

C. K 334; Worth ^ 

1. J. & H. 609. 70 E. B- 647. 
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549. Goods must be in the possession, order or disposition of the Para. 549 
insolvent.—Goods of which the insolvent is not tho real o^vner—and 
these are the goods wo are now dealing with—may not he in the actual 
possession of tho insolvent at the commcncoment of the insolvency. They 
may ho in the hands of his servant or in the hands of a warehouse-keeper 
or a carrier on his behalf; or they may be in tho hands of a pawnee from 
him ; or they may be in the custody of law as where they are seized 
by the sheriff under an execution issued against the insolvent, or are 
seized under a tiistress for rent, or are taken possession of by a receiver 
appointed by the Court. In all these cases the question arises whether 
the goods can be claimed by the Official Assignee, It is clear that imless 
they be deemed to be in tho possession, order or disposition of the inolvent, 
they cannot pass to the Official Assignee. 

It is not necessary for the application of the doctrine of reputed 
ownership that tho goods should be on the insolvent’s premises or in his 
actual possession; constructive possession is sufficient. Thus goods in the 
possession of a servant of the insolvent (6) or of a warehouse-keeper (c) 
or carrier (d) on kis behalf, or of one who has hired them from the 
insolvent (e), are in the possession of the insolvent. In all these cases 
the goods are held by the person in whose hands they are subject to the 
order and disposition of the insolvent; they cannot be delivered to any 
other order than his. 


Fledge of goods held by reputed oumer .—■'What is the position if the 
goods held by the insolvent as reputed owner have been pledged by him 
and they are in the possession of the pawnee at the commencement of 
the insolvency ? Upon this point there is a conflict of authority. In 
two English cases it was held that the possession of the pawnee is not the 
possession of the bankrupt. The ground of the decision was that the 
bankrupt could not have obtained possession of the goods from the 
pawnee without repaying to him the money that he had advanced (/). 
In Ex parte Boy (y), however, it was held that goods in the possession of a 


<6) Jackson v. Jrwin {1809} 2 Camp. 
48, 170 S. K. 1077; Ex parte 
BoUand (1871) 24 L. T. 335. 

(c) Knowles v. Horsfall (1821) 5 B. & 
A. 134, 106 E. B. 1142. 

(di Hervey v. Ltddtard (1815) 1 Stark. 
123, 171 E. B. 421. 

(e) Hornsby v. MtUer (1858) 28 L. J. 
Q. B. 99. 

(/) Greening v. Clark (1825) 4 B. & C. 
316, 107 E. B. 1077; Webb v. 
Whxnney (1868) 18 L. T. 523. 
Those cases were cited with 


approval ia Official Assigneet 
Jd^ras V. Valliappa CheUi (1922) 
45 Mad. 238, 242. 69 Z. C. 968 
(’22) A. 3rL 144; ilercantCU Bank 
of India Ltd, v. Official Assignee 
(1933) 56 Mad. 177, 143 1.0. 641, 
(’33) A. 51. 207. Afiirmed by the 
Pnvy Council in Official Assignee, 
JIadras v. Mercantile Bank of 
India Ltd. I.L.B. 61 JA.. 416, 
I. L. B. 58 Mad.'181 (’34) A. PC. 
246, 39 C.WJT. 209, 152 I.C. 730. 
(g) (1875) 7 Ch. D. 70. 
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Para. 549 pawnee are in the order and disposition of the bankrupt, and consequent!)' 

pass to the trustee. The reason given was that the pledge by the bank¬ 
rupt was ^vtongful as against the true owner, and it did not therefore 
entitle the pawnee to retain the goods. Ex p^rte Roy is not likely to be 
followed in India (ft). 

Illustrations. 

(a) A buys cotton from B, and pays the price to B. The goodj are left with 
B who pledges them with C. O eelU the goods as pawnee and there remains a 
surplus m his hands after ho has paid himself the amount of the loan made by him 
to B afterwards becomes bankrupt, and the surplus is claimed both by A, th® 

' bankruptcy of the vendor. ZfrW, that 
• or disposition of the bankrupt, and that 
the surplus : Orcening v. Clark (1825) 


(b) A father makes a gift of a plate to his eon. The plate is then put mto a 

' ’ ' ' • •—~ The son leaves the chest with the father who 
Whilst the chest is in charge of the bankers, 
.ving a hen on it for the amount of his over- 
•ds becomes bankrupt, and the trustee la 
bankruptcy takes possession of the chest from the bankers. The son then claims 


Contra :—■ 

(c) The Owner of certain horses delivers them to a horse-dealer for sale. The 
dealer sells a pair to B, who buys them from him beUeving him to be the owner and 
pays the price to him. R dnds the horses not according to warranty, and returns 
them. Thereafter the dealer sends to B another pair which is no better than the 
first. It IS then arranged between the dealer and B that B should use the secTOd 
pair of horses until the dealer supplies him with a better pair, and that until then 
B should have a lien upon the horses. The dealer afterwards becomes bankrupt, 

• • • 1--O l.avinrr beenmade 

lispo3it^®n» 
as agamst 


Receiver of goods held by reptiled owner .—As to goods in the custody 
of law, it is well established that goods seized under a distress for rent (i), 
as well as goods taken possession of by a receiver appointed by the Court 
prior to insolvency (/), are not goods in the order and disposition of the 
insolvent, and do not pass to the OfScial Assignee. 


Illustration. 

A sues B for specific performaace of an agreement whereby S undertook to 
^ - • ' ' • ii — . of a receiver 

the neit day. Tiie 
> be iO the order aou 
•r that of the Officia 
Bank Ltd. V. O^ctol 


a. ^ ^ ^ \ 

(^) Taylor v. EckertUy (1877) 6 Ch. D. I 


A.M. 184, 


rdi Bank Ltd. v- 
ee. Madras 
. 118 I.C. 70. (’-’0) 
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Seizure by sheriff of goods held by reputed owner .—^Thcro is a diver- Para. 649^ 
genco of opinion os to goods attached and seized by the slierifT under an 
execution against the in’^olvent. In two cases it M-as held that such 
goods were not in the order and disposition of the insolvent, and did not 
pass to the trustee (4‘)* lo a later case, however, it was held that they 
wore in his order and disposition and passed to the trustee, the ground 
of the decision being that the sheriff’s possession being VTongful as 
against the true owner, it could not bo taken to have disturbed the 
possession of the bankrupt (1). 


Illustration. 

Tho nropriotor of a ne\rapnpor mortgoge^ tho typos and plant in his printing 
press to St. Tho tjTH'S and plant aro subsequently seized by tho sheriff under an 


shoriff took tho goods out of the possession of tho bankrupt and that M’e title 
provoUod o\'or that of tho trustoo : Ex parte Fo«a <180$) 2 0. & J. 230, 44 E.R 

077, following Fleteher v. Manning (1844) 12 M. & \V. 671, 152 E. R. 1326. The 
contrary view was taken in Exports Edey (1875) L. R. 19 Eq. 2C4. 


The principle of the decisions in Fleteher v. Manning and Ex parts 
Foss was followed in a Calcutta case (m), where it was held that the 
attachment of goods in execution of a decree against the mortgagor took 
the goods out of the possession of the mortgagor, and that the mortgagee 
was entitled to tho benefit of that circumstance. Referring to the con¬ 
flict of decisions in England, WJson, J., said : “But the only ground sug¬ 
gested in {Ex parte Edey} for saying that an actual seizure by the sheriff 
does not put an end to the reputed ownership is that the sheriff is in such 
a case a mere vTong-doer; his only autliority being to seize the seizable 
goods of tho judgment-debtor, and goods under mortgage, in which his. 
interest is only equitable, not being liable to seizure under & fieri facias. 
In this countrj* there is no distinction between legal and equitable titles for 
the purpose of execution, and the officer executing process by seizure is 
not a mere nTong-doer in a case like the present. The considerations 
therefore upon which it has been thought in England that seizure by the 
sheriff does not take the goods out of the order and disposition of the 
judinnent-debtor, do not seem to apply in this country. Upon this point, 
however, it is not neceassary to give any actual decision “ 


{k) Fletcher v. Manning (1844) 12 M.&- 
W. 671, 162 E. R. 1326 ; Ex ■ 
parte Foss (1808) 2 D©. G. & J. 
230, 44 E. R. 977, where the true 
owner had, before bankruptcy. 


demanded possession from the 
sheriff. 

(1) Ex parte Edey (1875) L. R. 19 Eq. 
264. 

(n») In the matter of R. Brown (1886) 12. 
Cal. 629. 641. 
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Para. 550 


550. Sole possession essential.-—In order to bring goods within 
the reputed ownership clause, they must bo in the solo possession and sole 
reputed ownership of the bankrupt. The clause does not extend to cases 
in wdiich the bankrupt and other persons Avho are not bankrupt are 
jointly in possession of goods and of which he and those persons are 
jointly reputed owners. Therefore where two partners, ono of whom is 
a minor, commit an act of bankruptcy and the adult partner is adjudged 
bankrupt, the minor not being capable of being adjudged bankrupt, 
goods which arc in the joint possession of both of them as reputed owners 
do not pass to the trustee in bankruptcy. It was so held in Ex parte 
Dorman (n), wliero the partnership carried on the business of printers, 
and the goods consisted of machinery, plant and types which were let 
to the firm along with the premises in which the partnership business 
was carried on and the landlord claimed the goods as his. Mellish, L J-> 
in upholding the landlord’s claim, said : “Wo are of opinion that the 
clause, according to its true construction, is confined to cases where the 
bankrupt is in the solo possession of goods as the sole reputed owner. 
It is obvious that if the clause was held to apply to every case where 
goods, w'ith the permission of the true owner, are left in the possession 
of a bankrupt jointly with others ns reputed o^'ue^s, great injustice would 
be done in every case in which goods are left in the possession of a firm 
one of whose members becomes bankrupt. It surely never could have 
been intended that if goods are left by the true o^vne^ in the possession 
of the firm of A. and B., of whom A becomes bankrupt, but B remains 
solvent, that the goods should become the property of A divisible atnoug 
his creditors. Cases have happened in which one member of a most 
wealthy and solvent firm has, from his private extravagance, becofflo 
bankrupt, and surely it would be absurd that all persons who had trusted 
the firm with the possession of their goods should be deprived of their 
property. Then, does it make any difference that in this particular 
case the person who W'as in possession of the goods with the bankrupt as 
reputed owners was an infant ? We think it makes no difference. Tb® 
fact of Clench being an infant did not prevent him from being ^ 
possession of the goods jointly with Lake, nor from being one of t c 
reputed owners of the goods. The lease to him was not void, but o y 
voidable, and Lake, having knowingly entered into a contract of partner¬ 
ship with an infant, could not deprive him of his rights as a partner. 

In Ex parte Dorman, cited above, one of the partners was a 
and that was the reason why ho could not be adjudged bankrupt, 
principle, however, of that decision applies whatever may be the reason 

(n) (1872) L. R. 8 Ch. App. 51; Ro»nJ>n<i< 7 « (1878) 8 Cb. D-218,-23. 
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why one of the partners cannot be adjudged bankrupt. It was applied' 
in a Calcutta case (o), where it was held that where goods 'are mortgaged 
by a firm consisting of two partners one of whom is adjudged insolvent,' 
while the other being in England could not be so adjudged, the title of the 
mortgagee prevails over that of the Official Assignee. But it was not 
applied in J?e Sill (p), which was an earlier Calcutta case. There a firm 
consisting of Hill and another mortgaged the stock in trade to secure a 
partnership debt. The other partner subsequently sold his share to one 
Hogan. Hogan was a Government officer, and it was arranged that the 
fact of his bemg a partner should be concealed and that he should remain 
a dormant partner. While Hogan was in England, Hill filed his petition 
in insolvency. It was held that Hogan being a dormant partner and the 
fact of his being a partner having been deliberately concealed, the goods 
were in the possession, order and disposition of Hill and that the title 
of the Official Assignee prevailed over that of the mortgagee. This 
decision, it is submitted, is erroneous. It is inconsistent with the 
principle of the decision in Fz parte Dorman. It is also inconsistent 
with the principle of the decision in Reynolds v. Bowley (g), where it was 
held that where a firm consists of a dormant partner and an ostensible 
partner who carries on the business as his own and in his own name, 
on the bankruptcy of the ostensible partner the share of the dormant 
partner in the partnership assets does not vest in the trustee in bank¬ 
ruptcy. The motive which actuates a person entering a firm to become 
a dormant partner cannot make any difference. 

551. Mortgage by Insolvent,—^The goods must be in the 
possession, order or disposition of the insolvent.. Where goods are 
mortgaged, but the keys of the godown containing the goods are under 
the agreement to remain with the mortgagor during business hours, 
the mortgagee having the custody of the keys only at night, the goods 
are in the order and disposition of the mortgagor, and they •will pass to 
the Official Assignee on his insolvency (r). Where a trader obtained an 
advance under an agreement that he should deliver to the lender the 
next day goods of an equivalent value lying in his godown to secure the 
loan, and they both put their oivn locks on the door of the godown, and 
the borrower absconded the same night, it was held that the goods were 
not in the possession, order dr disposition of the borrower and that the 
lender and not the Official Assignee was entitled to the goods («). Goods 
covered by a railway rece'pt pledged by the owner to secure an advance 

(o) In the matter of Morgan (1881) 6 (r) Be Shamtvddin- Saheb (1912) 22 

Cal. 633. •' Mad. L. J. 441, IG I. C. 371. 

(p) (1881) 9 Col. C3G, note. (*) In the matter of Bungseedhur Khettry 

(9) (1867) L. R. 2 Q. B. 474. (1877) 2 Col. 359; > 


Paras;' 
550,- 551 
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require any investigation into the actual state of knowledge or belief, 
either of all creditors, or of particular creditors, and still less of the 
outside world, "who arc no creditors at all, as to the position of particular 
goods. It is enough for the doctrine if those goods are in such a situa¬ 
tion as to convey to the minds of those who know their situation the 
reputation of ownership, that reputation arising by the legitimate exer¬ 
cise of reason and judgment on the knowledge of those facts which 
are capable of being generally kno^vn to those who choose to make 
inquiry' on the subject. It is not at all necessary to examine into the 
■degree of actual knowledge which is possessed, but the Court must judge 
from the situation of the goods what inference as to the oTv-nership 
might be legitimately dra\vn by those who know the facts. I do not 
mean the facts that are only known to the parties dealing with the 
goods, but such facta as are capable of being and naturally would be, 
the subject of general knowledge to those who take any means to inform 
themselves on the subject. So, on the other hand, it is not at all neces¬ 
sary in order to exclude the doctrine of reputed ownership, to show 
that every creditor, or any particular creditor, or the outside world 
who are not creditors knew anything whatever about particular goods, 
one way or the other. It is quite enough, in my judgment, if the situa¬ 
tion of the goods was such as to exclude all legitimate ground from 
w’hich those who knew anything about that situation could infer the 
ownership to be in the person having actual possession. Now, if those 
be the sound principles, how stands the present case ? It is and 
be conceded that if the bankrupts had carried on the business of general 
warehousemen no persons dealing with them would have had a right 
to say that goods were in the reputed ownership of the bankrupts because 
they were in the bankrupts’ warehouse ; for if they troubled them¬ 
selves to inquire into the matter, the information they would have 
leceived must have been that the goods were in a warehouse whi 
was kept by the bankrupts for the reception of other people s go ^ 
as well as their own, so that no inference whatever as to the ownership e 
the goods could be drawn from their situation. In such a case it ^ 
not be disputed that it would have made no difference if some of ® 
goods in that warehouse, and actually warehoused there for the 
•owner for the time being, had been previously the goods of the ba 
Tupte, and had been sold by them to the real owner. Now it is, 11 » 

■clear, on the evidence, that these bankrupts were not generally 
housemen; but when we look at the custom of their business it seem 
to me to be clearly proved, that though not general warehous^^ 
they were warehousemen for such of their customers as pure 
wines and spirits from them, and that this was the ordinary cou 
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and usage of their business, whiclj was carried on upon a very large 
scale. Is there anything in such a course of business tending to mis¬ 
lead the general public or persons having dealings wth the traders, 
provided it be kno^vn 1 Suppose the bankrupts had made this course 
of dealing known by putting up a board over the door, saying, ‘This 
warehouse is kept by Covstmxe <£• Go. for the purpose of warehousing 
their own goods and the goods which their customers have bought 
from them,’ I suppose it would not seriously have been contended that 
anybody would have been entitled to say that the fact of goods being 
in that warehouse carried with it a reputation of oumership in the bank¬ 
rupts. Though the notice would not distinguish the goods, or go into 
their historj', yet everybody being aware that there were goods of other 
people there, would bo bound to know that any particular goods might 
be the goods of other people and could not possibly say that all the goods 
were in the reputed ownership of the bankrupts. It was accordingly 
laid down by Sir James Jlansfield in Thackthuxiite v. Cock, that if the 
facts arc such that those who deal uith the bankrupts may see and know 
that the goods may not be the property of the bankrupts, that is enough 
to exclude the doctrine of the reputation of ownerehip. 

“That being so, the sole question is, whether that custom or course 
of trade is so well kno\m as to make the reputation applicable to these 
goods the reputation of goods subject to such a custom and course of 
trade; for in that trade the knowledge of that custom is equivalent 
to the knowledge of the announcement which the board over the door 
would have given in the case I have supposed. If there had been such 
a board over the door, all the world would not have gone to read it, 
but anyone who had troubled himself to ascertain the facts would have 
ascertained the character of that warehouse, and he must ascertain 
the facts relating to it before lie can be heard to say that he is to have 
any benefit of a reputation arising from the fact of goods being ware¬ 
housed there. A custom known to the whole trade and to all persons 
dealing with the trade surely is as well advertised, perhaps better adver¬ 
tised, than it would be by a notice over the door. Now the evidence 
in this case is distinct that this particular custom is an old well estab¬ 
lished custom, not of this individual firm merely, but of the trade which 
is carried on by tliis firm in common with others. It has been long 
established, and is well known to all the persons in the trade, and also in 
point of fact, in tliis particular case, known to all the parties who had 
been dealing with this particular firm. It seems to me that no evidence 
could be more completely sufficient, if ne are not bound by any con¬ 
trary authority, to show that everj' person who took the trouble to 
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respect, the section cannot be brought into operation against him. He 
is not to bo deprived of his goods merely because an inference that the 
bankrupt is the true owner may arise. In such n case any one giving 
credit to the bankrupt on the footing that the goods wnro the bankrupt’s 
property would be the victim of his own carelessness in making an un¬ 
warranted assumption and not any rcmissncss on the part of the true 
owner”. • ' 

It was held by the Privy Council in the Official Assignee of Madras 
V. Mercaniile Bank of India Ltd. (6) that the question whether or not 
the circumstances in a particular ease are such as to create a reputation 
of ownership of property in the insolvent vrithin the meaning of see. 52 
(2) (c) of the Presidency-towns Insolvency Act is a question of fact. 
Eeptitation in this, connection has ^ference to a hypothetical individual 
who IS assumed to know those facta which are capable of being generally 
known to those who make enquiry on the subject. 


554. Evidence of reputation of ownership.—Reputation bf 
ownership is always a question bf fact depending on the circumstances 
of each case (e). Almost every'Idnd of possession, in the case of goods, 
is some evidence of ownership, however'slight. Possession alone, how. 
ever, is not the deiermiaing factoK ' The possession must be with the 
consent of the tnje owner. Where goods which originally belonged 
to the insolvent continue in his possession noiwithstariding change of 
ownership, as where goods which belonged to the insolvent are sold 
by hi™ and he hires them back from the purchaser, the fact of continuance 
of possession is prima facie evidence bf deputation of ownership and 
of the consent of the trues owner thereto, and‘it lies upon the true owner 
to show that the circiimstances'under'which the insolvent continued 
in possession were such' as to exclude reputation of ownership. If, 
however, the goods did not originally belong to the insolvent^ as where 
machinery is let to a person ^ho had never been the owner, it may be 
necessary for the Official‘Assignee io give other'^ evidence'of the'fact; 
in "such a case, the mere possession might not be sufficient to induce 
others to consider him as owner (d). ^ Sw also para. 663 below. 


"Where certain goods were delivered by the sellers to the buyers 
'and the terms of the contract p'urpoHed to'make the buyers trustees 


lb) L. B. 61 I.A. 416, I.L.B. S8 Mad. 
181, (’34) A. PC. 246, 39 C. W. N. 
209, 162 I.C. 730, 37 Bom. L. R. 
; 130. 

I (c) > Hamilton v. Bell (1864) 10 Ex. 645, 
' 156 E. B. 654. Sea 0£lcial Assignee 

of Afodraa v. Mercantile Bank of 


I 


India Ltd. Bupra. - • 

Lingard v. Messiler (1823) 1 B. & C. 
308, 107 E. R.- 116; Ex parte 
Looering (1874) L. B. 0 Ch. App. 
C2I; Ex parte Brooks (1883) 23 
Cb. D. 261. 
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for tho sellers of the goods and the proceeds until payment and after 
the doliverj’, the buyers became insolvent it ivas held that the goods 
■were in tho reputed ownership of the buyers and consequently vested 
in tho Official Assignee. It was observed that no special words or legal 
formula can preserve a control where actual control has been abandoned 
or maintain a connection with the goods when the connection, has been 
in fact severed or save for the seller property which a seller hands over 
to a buyer with capacity to deal with it, either as against the transferee 
for value or against tho Official Assignee. If the exigencies of trade 
required that the goods must bo handed over for sale, the seller takes 
the risk. He cannot put that risk upon the public which deals with 
his buyer ostensibly in possession of those goods as owner (e). 


555. Initials or name on goods.—A person may buy goods from 
one who afterwards becomes an insolvent, mark them with his name or 
initials, and then leave them in the possession of the vendor. Is this 
sufficient in itself to exclude reputation of ownership ? Lingard v, 
Me^siUr (/), where the purchaser marked the goods with his initials, 
the goods being machinery, it was held that it was not, it not being 
sufficient evidence of the notoriety of the change of ownership. Reputa¬ 
tion of ownership may be exduded by the existence of a notorious 
custom in the particular trade. It was accordingly held in Ex jwrft 
Marrable (g), where a purchaser of wines marked them with his seal, 
and kept them in a bin in the vendor’s cellar, that the goods did not 
pass on the bankruptcy of the vendor to his assignees in bankruptcy. 
Similarly a custom among coal merchants to hire barges and have their 
own names painted thereon pursuant to a police regulation, will exclude 
the reputation of ownership arising from the name appearing on the 
barge and the barge will not, on the bankruptcy of the hirer, pass to 
his trustee (A). 

555A. Affixing of board by mortgagee.—^The affixing of a board 
by a mortgagee of goods at the place of business of the mortgagor 
stating that he is mortgagee in possession takes the goods out of t e 
reputed ownership of the mortgagor (t). 


556. Notoriety of change of ownership .—A sale by public auction 
in execution of a decree has been held to give sufficient notoriety to e 


(e) 

(/) 

(?) 


In re Summermull Surana I.L R. 
59 Cal. 818, (’32) A. C. 680, 140 
I.C. 594. _ 

(1823) 1 B. & C. 308, 107 E. R. 
115. 

(1824) 1 G. & J. 402. 


(A) 

(0 


N. C. 327,330,131E. E. ■ 1«, 11« 
See Mercantile Eanl oj 
Official Assignee. ^ 

39 Mad. 250. 35 I -C. 042. 
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change of ownership so as to exclode reputation of ownership. There¬ 
fore, where a purchaser of goods in execution of a decree lets them to 
tl\e judgmont-dehtor at a hona fide rent, and the judgment-debtor after¬ 
wards becomes insolvent, the goods are not in the reputed ownership 
of the insolvent, and the purchaser’s title will prevail as against that of 
the Official Assignee (j). An attempted sale by the mortgagee, the goods 
not being advertised to be sold as his, is not sufficient (fc). 

557. Usage of trade,—^A custom of trade to leave the goods of one 
man in the possession of another excludes the reputation of ownership (1). 
“If there is a custom of trade so notorious that all persons engaged in 
the trade, or who give credit to those who are engaged in it, know that 
the possession of the goods by the trader does not necessarily show 
that he is the owner of them, then it cannot be said that the creditor 
gives credit on the faith of the trader’s o^vne^ship of the goods which 
are in his possession and the provisions of sec. 15 [of the Bankruptcy 
Act, 1869] do not apply” (m). “When the existence of a custom noto¬ 
rious in a particular trade or business is proved, the effect of which 
is that every one who knows the custom Imows the articles to which it 
is applicable, and which are in the place in which the trade or business is 
carried on, may or may not be the property of the person who is carrying 
on the trade or business—may or may not be held by him for other 
persons—then the doctrine of reputed ownership is absolutely e.xcluded 
as to all the articles which are witWn the scope of the custom” (n). In 
Hamilton v. Bell (o), where the question arose whether clocks and watclios 
sent to a clock and watch maker for repairs were within Iiis reputed 
ownership, Alderson, B., said: “In this case the clocks were left in a 
shop whore it is notorious that persons leave their clocks to bo repaired ; 
how then can wo draw the conclusion that the bankrupt was the reputed 
owner of them ? When we find that tho shopkeeper is not the owner 
of even tho larger proportion of tho goods in his shop, how can we con¬ 
clude that he is the owner of any V' In the same case Pollock, C. B., 
is reported to have said in tho course of tho argument: “I cannot imagine 
that any person going into a watchmaker’s sliop in London, wliere clocks 
are both sold and repaired, could suppose that all the clocks and M'atches 

(j) Kidd V. RavUtimn (1800) 2 Bos. & ■ 029. C37.C3S. 

V. 59, 126 E. B. 1153 ; Linffard v. i (/) ilamiUon v, BtU (lfl'4) 10 Er. .”43, 
Mestitfr (1823) 1 B. & C. 303, 313. j 156 E. R. 534 ; Kx jxirle ira/iin# 
107 E, R. 115; 7n tht matter of ‘ (1873) L.R. 8 O). 520. 

Buiyj*(fdhar KhtUry (1877) 2 Cal. i («) £r parte WirtQfield (1879) 10 Ch. 
359,364. { D- 591. .593-5!‘4, M. R. 

(1) ReynoU* V. HoR (1859) 4 H. & N”. J (a) Exjwrtf r»ir7iwr><f (IS^S) 14 Q.B.D. 
61U, 157 E. R. 943. Siv iibo In the I 636, 643. rvr Earl of S*Hx)fno. L.C. 
matter of B. Brmm (1S36) 12 Cat. t (o> (IS5I> 10 Ex. 543. 1.30 K. R. 
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Para. 557 which he sees there are the property of the shopkeeper”. Similarly, 
if the bankrupt carries on busing as a general warehouseman, no person 
dealing with him would have a right to say that goods were in the reputed 
ownership of the bankrupt because they were in the bankrupt’s warehouse, 
for it is notorious that general warehousemen keep in their warehouse 
other people’s goods as well as their own {p). A book-seller is not the 
reputed owner of books sent to him for sale on commission (j). Nor 
is a goldsmith or jeweller who is entrusted with precious metal or jewels 
for being converted into ornaments or for sale in the ordinary course 
of business (r). Nor is a horse-dealer the reputed owner of horses sent 
to him for sale or return («). Iron safes sent by a wholesale dealer to 
a retail dealer for sale or return or to sell as his agent are not in the reputed 
ownership of the retail dealer (t). A custom exists in the printing 
to let printing machinery on hire so as to exclude the doctrine of reput 
ownership in the event of the bankruptcy of the hirer («). The custom 
of hotel-keepers to hire furniture is so notorious as to exclude the doc¬ 
trine of reputed ownership in the event of the bankruptcy of the hote 
proprietor (u). This custom does not extend to furniture in the possession 
of traders generally, e.g., a wholesale grocer («?), but it extends to t e 
hiring of pianos on the three years’ system (ar). 'Where a^ ° 

letting articles on hire is proved, it is not material to inquire whe 
the name of the owner or any special label appears on the article le 7 
him (y). 


A custom of trade by which goods are left in the possession o p® 
sons to whom they do not belong must, in order to exclude the repu 
lion of ownership, be a custom known not only to persons ^ ® 

trade, but to others who aro likely to be creditors (s). It naus o ^ 
known in business generaUy, and not merely to persons . 

particular market {a). Such custom may be proved either ^ 
cases or by evidence of the custom as on a question of fact (Oh 


(?) 


Ex parte Watkins (J873) LJR. 8 
Cb. App. 020, 623, per Lord 
Solbomo, L-J. . 

Whitjitld V. Brand (1847) 16 JI. & 
\Y. *282, 153 E. R. 1195; ^ 
parte Greenwood (1862) 6 L.T. 

Moonrumugamkotidan 

gam (1D31) 54 Sind. 5, 129 I.C. 33, 
(•30) AM. 913 (F.B.). ^ 

Ex -pane Wingfield (18,9) 10 Cb. 
D. 591. 

P.e Loek (1891) 8 Mor. 51. 

Ite T-AflelmA (1880) 5 ^or. -3». 
Crorwur v. Falter (1881) 18 Oi. D. 


30; & port. Tur^tiiti.d (1885) 

(») (1833) =8 a-g; 

808 5 Re Kaufman Segai 

(o) Re Goetz. ' 

1 Q. B. 78 
(fc) Ex parte I 


Jonas 

.‘pm.lt (I8«) 1 
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burden of proving the custom lies on the person who sets it up (c). In 
an Indian case an attempt wag made to prove a custom for retail dealers 
in jewellery to receive articles for sale on commission, but the attempt 
failed (d). 


D.—Constni of true owner to reputation of ownership, 


558. The true owner must consent.—The doctrine of reputed 
ownership contemplates the existence of a true o\7ner, that is, a person 
other than the insolvent, to whom the goods belong and who permits 
the insolvent to have the possession, order or disposition of the goods 
as reputed owner. The true owner must consent to the insolvent having 
the possession, order or disposition of the goods m his trade or busmess 
as reputed o\vner. Unless such consent is proved the reputed owner¬ 
ship clause does not apply. As stated by Baron Parke m Lord v. Qre&n («): 
“There must he a real owner distinct from an apparent owner, and the 
real owner must consent to the apparent ownership as such”. Consent 
implies knowledge and capacity to consent. A married woman res¬ 
trained from anticipation, or an infant cannot consent (/). 

559. Nature ol true owner’s consent.—To bring a case within the 
reputed ownership clause, it is not enough that the insolvent is in posses¬ 
sion of the true owner’s goods. It is necessary— 


(a) that the insolvent should be in possession with the coasoii 

of the true owner; 

(b) that the consent shotdd bo to the possession of goods m 

tht insolvent’s trade or business; and 

(c) that the true owner should also have consented to the reputa- 

tion of oumership. 


(a) Goods obtained by an insolvent by fraud (y), and goods sent 
to him by mistake (k), aro not in his possession %dtli the true owner’s 
consent, and they will not bo regarded as being in his reputed o^mership 
unless the goods were left in his possession for a considerable time after 
the fraud or mistake was discovered. 


(c) He Horn {18SC) 3 Mor. Cl, 68. 

(d) Be JHurraj/ (1878) 3 Ctvl. 58. 

(e) (1S16) 15 M. & W. 216, 153 E. R. 
B2S: Smt'rA v. Htidion (1865) 34 
L. J. Q. B. U5, 151. 

if) Be Boubone (1857) 3 K. & J. iTfl, 
69 E. R. 1197; Ex parie Ford 


(1676)- I Ch. D. 521. 628 ; Be 
MiWt Trasla (1893) 2 Ch. 664. 
to) Lord V. Orten (1846) 16 M. & W. 
216. 1C3 E. B. 828; Sindatr 
V. Sterenton (1825) 2 Bing. 514, 
517.130 E. R. *04. 406. 

(Jk) Ezparte Po«i««(IS7C) 3 Ch.D. 123. 


Paras. 

557>559 



556 


I.ECTtTRE IX. 


Para. 559 


(b) The consent of the true o^mcr must bo given not only to the 
goods being in the possession of the insolvent, but also to their being 
used “in liis trade or business”. If a man consents to the user of his 
goods in the trade or business of another, he knows, or ought to know, 
that ho runs tho risk of losing those goods by the operation of the reputed 
ownership clause. But if ho only consents to the user of goods for 
private and non-businoss purposes, then he is not o-vposed to the confisca¬ 
tory provisions of this clause merely because tho insolvent, without 
his knowledge or consent, has used those goods in and for his trade 
or business. A man, of course, cannot bo said to consent to what he 
does not know. Tlius where a car, which was in its make and structure 
a pleasure car was sold, under a hire and pnrehase agreement, for private 
use as a pleasure car, but was sometimes used by the purchaser, without 
the vendor’s knowledge or consent, for business purposes, it was held 
that the reputed owncrahip clause did not apply and that the car did 
not pass on the bankruptc3' of the purchaser to his trustee in 
bankruptcy (i). 

(c) Fiu'ther the consent must be to the reputation of ownership 

or to tho circumstances from which it is inferred. “The true owner muat 
have consented to a state of things from which he must have known, if he 
had considered the matter, that the inference of ownership by the bank¬ 
rupt must (observe, not might or might not) arise.” The question m 
each case thus will be: “Did the true o%'mor consent to the possession 
by the insolvent under such circumstances that persons dealing 'with him 
Would be entitled to assume that the insolvent was the o^vner of the goods 
in his trade or business ? ” It is obvious that in deciding the question 
as to the consent of the true owner, the true relation of the parties must 
not be omitted from consideration. Thus where a wholesale firm o 
silversmiths sent samples of plated goods to a firm of commission agents 
for displaying in their show cases, and the commission agents did no 
themselves supply the goods, except that in cases of urgency they might 
sell the samples, but simply made contracts for the sale of goods wi 
their customer and then introduced the customer to the silversmiths ^vho 
supphed him from their warehouse with goods corresponding to t e 
samples, it was held that the commission agents were not in possession 
of the samples as reputed owners thereof with the consent of the rue 
owner and that the goods did not pass on the insolvency of the com 
mission agents to the Official Assignee (j).__ 

(») Lamb v, Wright <t* Co. (1924) 1 

K. B. 867. 

U) Be Wateon it- Co. {19W) 2 K. B. 

753 ; Be Kaufman Segal and Domb 


(1923) 2 Ch. 89. ch 

Ex parte White (1871) L- R- ® 
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Dealing "with the question of consent, Christian, L. J., a very 
distinguished Irish Judge observed as follort^ (i):—“No interest what¬ 
ever in the policj' passed to the assignees by the vesting operation of the 
Bankruptcy Act. Assignees step into the shoes of the bankrupt. 
Nothing passes to them but what was beneficially the bankrupt’s own at 
the time of the bankruptcy. Nevertheless the assignees assert that the 
order and disposition clause [section 313 of the Irish Bankruptcy Act, 
1857] enables the Court of Bankruptcy to confiscate by a special order 
this, the admitted property of those two men, for payment of the debt 
of their assignor. Without going all the way with Counsel for the appel¬ 
lant in calling that clause a penal one, wo may admit that it is an 
exceedingly harsh if not an unscrupulous one. It is probably the only 
instance in our law in which, not only purposely, but avowedly, the 
property of one man is laid hold of to answer the debts of another. It 
dates back to the time of James I, if not earlier, and is an example of 
what most of us have occasion to note, that both the Parliaments and 
the judges of those older times were bolder in initiative than their modern 
successors. Surveying the conditions with which the exercise of this 
exceptional and questionable power has been hedged round by this 
statute, it is impossible to avoid seeing that of all its requirements the 
most distinctive and central is ‘the consent and permission of the true 
owner.* All the others may combine. The goods may be in the 
possession of the bankrupt, they may be in his order and disposition, 
he may be the reputed owner of them; but unless all this has been sanc¬ 
tioned by the consent and permission of the true owner, the clause rests 
as a dead letter. And it is this alone which redeems this law from the 
charge of naked confiscation. As the mens rea is essential for incurring 
the punishment of guilt, so the mens volens is essential for incurring the 
forfeiture imposed by this order and disposition clause.” 

The true owner may determine his consent to the reputation of 
owTiership and by so doing may take the goods out of the possession, 
order and disposition of the insolvent. See para, 673 et sej. 

560. The insolvent must not be the true owner.—There must be 
a true owner and an apparent owner. The insolvent must be the 
apparent oivner, and he must not be the true owner or as much the true 
o^vner as another person (1). Thus where a partnership consists of an 
ostensible partner and a dormant partner, and the ostensible partner 
is allowed to carry on the partnership business as his own in his name, 

(fc) Re S\cl.ey, (1875) 10 I. R. Eq. (I) v. BeU (1851) 10 Ex. 545, 

117, 120, cited in Colonial Bank v. 156 E, R. 554 j Rtynolda v. Bowley 

IVAinney (1886) 11 A. C. 426, 444. (1867) L. R. 2 Q. B. 474. 
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the share of the dormant partner in the partnership property will not 
pass on the insolvency of the ostensible partner to the"'Official 
Assignee (m). 

Illustration. 


A. brother cmd sister carry on bu^eas in partnership in the brother’s narae. 
The sister is a dormant partner, and the business is carried on by the brother 
ostensibly as his own. The brother absconds and is adjudged bankrupt. The 
sister’s share in the partnership stock does not pass to the Official Assignee. The 
brother was not the apparent or reputed owner of the partnership stock. He was as 
much the true owner of the stock as the sister was. Moreover, he was not in sole 
possession of the partnership stock. He was in possession thereof jointly with his 
sister (see para. 550 above): Reynotda v. Boteley (1867) L. H. 2 Q.B. 474. But 
this does not apply where one partner allows his own goods (as distinguished from 
partnership goods) to be employed in the partnership business. In such a case 
there IS a true ow^''" *v. »—.— . « 

also apparent owi 
owns the goods. 

firm, they will be \ , 

divided among the creditors of the firm. The creditors of the partner who owns 
the goods cannot claim them as aeparate estate of that partner and as such 
divisible amongst them in the first instance (n). 

561. True owner.—The doctrine ofreputed ownership contemplates 

the eidetence of a “true owner” to whom the goods belong and who 
permits the insolvent to have the possession, order and disposition of the 
goods as “apparent owner”. The doctrine does not apply unless there 
is a real or true owner distinct from the apparent owner. The expression 
“true owner” stands in antithesis to “reputed o^raer”. For the purposes 
of the section the “true owner” is the person who is entitled to determine 
the‘appearance of ownership in the insolvent (o) [para. 573J. 

A true owner may be a full owner as where he has lent his goods for 
USB to the insolvent, or Jet them out on hire to him, or sent them to his 
shop for sale, or having bought the goods from the insolvent has allowed 
the insolvent to continue in possession thereof. The true owner maj 
also be a qualified owner, e.g., a mortgagee. The mortgage may be legal 
or equitable [para. 562]. ' ’ i . - 

562. Secured creditors.—A mortgagee is the true owner of the 
goods mortgaged to him {p), whether the mortgage is legal or equitable (?)• 

A charge on goods or a hypothecation of goods stands on the same footing 
as a mortgage. “ True owner ” can include a person having a lien or 
equitable charge as well as a person having the legal title (r). The mor • 


(m) (1867) L. R. 2 Q. B. 474, ntpra. 

(n) Ex farte Hare (1835) 1 Dea. 16, 

(o) Puninthavelu Mudaliar r. Shash. 
yam Ayyangar (1902) 25 Mad. 406, 
411, 416. 

(p) BvaH V. Bowles (1749) 1 Vea. Son. 
348. 27 E. R. 1074. 

(?) Ex parte Union Bnnfc of Manchester 


(1871) L. R. 12 
Barry (1873) L. R. 17 
Coital Barik.v. mtnnty (1886) 
11 Add. Caa. 426. 434 

.oe, 

In lU malUr ej 
(1806) 23 QJ. 692 1 Omcat 

V. (1923) I 
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gageo being the true owner, it is clear that if he allows the mortgagor Para. 56^ 
to remain in possession of the goods as reputed owner until his insolvency, ' 
the goods Will pass to the Official Assignee, and the mortgagee ivill lose 
his security (s). This will be so, although by agreement between the 
parties the mortgagee has precluded himself from taking immediate 
possession of the goods and determining the appearance of mvnership in 
the mortgagor. Thus if goods are assigned by way of mortgage, and 
it is provided by the deed of mortgage tluit the mortgagor should be 
entitled to remain in possession of the goods until default in payment is 
made, then if the mortgagor become insolvent before default, the goods 
will pass to the Official Assignee. The mortgagee having put himself 
of his oivn accord in a position in which he has no immediate right to the 
possession of the goods, he must be deemed to have consented to the 
reputed omiership of the mortgagor until the happening of the default (f)- 
Upon the same principle if a pawnee of goods delivers them back to the 
pawner for sale on commission at the pawner's shop, the goods will pass 
to the Official Assignee on the insolvency of the pa^vne^ (?*), In a case 
where the insolvent had transferred the documents of title to goods to a 
bank and had given a letter of lien declaring that the goods were depO' 
sited with them by way of security and the goods were not, at the com¬ 
mencement of insolvency, in any place or warehouse over which the 
insolvent had control but in a carrier’s railway wagon or goods-shed, 
the llladras High Court held that the goods would not be said to be 
“in the possession order or disposition of the insolvent... .by the consent 
and permission of the true owner under such circumstances that he is the 
reputed owner thereof,” even though the bank bad not given notice of 
the security in their favour to their carrier, in as much as it was not 
obligatory on the carrier under section 57 of the Indian Railway Act 


74 I. 0. 919, (’24) A. R. 27 ; Aburu- 
bammal v. OJfteial Assignee (1924) 
47 Mad. 216, 79 I. C, 809. (’24) 
A. M. 214; Mercantile BanTi of 
India V. Official Assignee, Madras 
(1016) 39 Mad. 230, 252, • 260, 
35 I. 0. 942 ; Mercantile Bank of 
India Ltd. v. Offmal Assignee 
(1933) 66 Mad. 177, 143 I.O. 041, 
(’33) A. M. 207. Affirmed by the 
Privy Council in Official Assignee 
of Madras v. Mercantile Bank of 
India Ltd. L. R. 61 I.A. 416, 
68 Mad. 181, (’34) A. P.C. 

•' 246, 30 C.W.N. 200, 162 I.C. 730. 
(s) Freshney v. Wells (1857) 26 L.J. 
"Zx. i In the matter of Marshall 
(1881) 7 Cal. 421. Thw ia the 


I .only ground on which the decision 

W . . •• 


(1897) 2 Q. B.^ 461 ; HoUin Shead 
V. P. <fc H. Egan, Ltd. (1913) 
A. 0. 664. 

(«) Re' Murray (1878) 3 Cal. 5S. 
enticfzod adversely m Official 
Assignee v. Mohamtd (1923) 1 
" Rang. 153. ICO, 74,1 C. 919, {’24> 
A. B- 27, but on grounds which 
tbe present writer is unable to 
appreciate. There was no question 
of demand of possession in the 
• Calcutta case. 
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to deliver the gootls without the production of the railway receipts 
relating to the goods (t>). This case was taken in appeal to the Privy 
Council and the Privy Council held that goods represented by Railway 
Receipts which have been validly pledged under Section 178 of the 
Indian Contract Aot cannot in the event of the subsequent insolvency 
of the pledger be said to be in the possession, order or disposition of the 
insolvent within tho ine.aning of section 52 (2) (c) of the Presidency- 
tovTis Insolvency Act of wliich ho can be said to be the reputed owner. 
Therefore they arc not under that section divisible amongst the creditors 
of the insolvent. In such a case the Railway Company hold the goods 
represented by the receipts as bailees of the pledgee the possession by 
the pledge of the documents of title being considered equivalent to the 
possession of the goods. The position ■n’ould be the same even if the 
pledgee hands back the receipts to the pledger for a special purpose, for 
e.vample, for unloading the goods and putting them in a -warehouse as 
by doing so the pledge is not affected. 

It was also held that where the o^vner of goods hands to a bank 
indorsed Railway Receipt relating thereto as security for an advance 
(even without a formal letter of hypothecation), there is constituted, 
in tho absence of evidence to the contrary, an equitable charge upon 
the goods which is binding between the o^vne^ and the bank although 
no notice has been given to those having custody of the goods, and upon 
a subsequent insolvency of the owner, the Assignee takes no higher 
rights than the owner had (w). As to cases governed by the Provincial 
Insolvency Act, see para. 579 below. 


563. Trustees.—Property held by the insolvent on trust for others 
does not pass on his insolvency to the Official Assignee. A trustee is the 
“true owner” of trust property within the reputed ownership clause (z)- 
It cannot be said of such property that it is in the reputed o^vnership 
of the insolvent with the consent of the beneficiaries, for so long as the 
trustee deals with the trust property in a manner consistent with the trusts, 
the beneficiaries have no right to disturb his possession (y). If, however, 
the beneficiaries permit the trustee to deal with the trust property in a 
manner inconsistent ■with the provisions of the trust the property be 
deemed to be in his possession as the “reputed owner ” thereof with t c 

209. 37 Bom. L. B* 130, 152 I.C. 

Jw'v. Campbtll (1804) 1 Sch. & L- 
3^; Be ^ripe^ra 
(1929) 68 Cal. 1074. 121 I.C. 745. 
(•30) A. C. 171. T n 11 

Ktichen V. IhbtUon (18,3) L. B. 

Eq. 64, at p. 49. 


(v) 2itTcard}Xe Bank of India lAd, v. 
OjKctoI Assignee, Madras (1933) 
56 Mad. 177, 143 I.C. 641, (*33) 
A. M. 207. 

i(tp) Offi.c%al Assignee oj Madxas v. 
JUercaniile Bank of India Ud. 
L. R. 61 I.A. 416 I.L.R. 68 Mad. 
181, (’34) A. PC. 246, 39 aW.N. 
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consent of the beneficiaries, and it will pass on the insolvencjjof the 
trustee to the Official Assignee (s). But the trustee does not become 
reputed owner because the trust .property consists at the ^ate>of his 
insolvency of an investment not authorised by the deed of trust, provided 
the investment was not with the consent of the beneficiaries. “What¬ 
ever be the nature of the investment into which the trust money invested 
by a trustee can be traced, unless the ceatuis que trust are affected by the 
consent which the statute contemplates for the creating of reputed 
o^vnership, I apprehend it to,'be dear law that the money so invested 
does not pass on bankruptcy to the assignees, but remains the property 
of the person for whom it was originally held” (o). • . • 

*A trustee, as stated above, is “tlie true owner” of property subject 
to the trust, but this is so only if he has accepted the trust. If he has 
declined the trust or has not executed the trust deed, the beneficiaries 
arc “the true owners." The apparent oivner in such a case will be the 
settlor himself, and if the beneficiaries consent to the trust property being 
in his order and disposition as reputed owner, the property will be 
divided on his insolvency among his creditors (6). 

The rule that trust property does not pass under the doctrine of 
reputed ownership does not apply to,the case of a fraudulent trust. Thus 
if there be no bona fide reason for the creation of a trust, and the forms 
of a trust have been gone through only in order to conceal the true 
ownership of the property, it is an abuse of the forms of the trust, for the 
purpose of creating a reputation of ownership, and upon the insolvency 
of the so-called trustee, the property will pass to the Official Assignee as 
being within his order and disposition (c), 

564. Executors and administrators.—Cfoods in the hands of an 
e.vecutor (d), or administrator (e), are exempt from the reputed oivner- 
ship clause like other trust property; but if the persons beneficially 
interested m the goods allow him to use them as his own, they will be 
deemed to be in his reputed oimership in the event of his insolvency (/). 


565. Executor de son tort.—Goods in the hands of an executor 
<k son tort are exempt from the reputed ownership clause to the same 
extent as other trust property (j). 


Fox V. Fisher (1819) 3 B. & Aid. 
135, lOG E 612. 


(6) 

(f) 


131. 

(d) Be FeUa (1876) 4 Ch. D. 509. 

(c) Kitchen v. Ibbetson (1873) L. R. 
17 Eq^ 46. 

[J) L. R. 17 Eq. 46, supra. 

{g) Pox V. Fisher (1819) 3 B. & Aid. 
t • 135. 106 £. R. C12. | . 


Paras. 
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' 566. " Boneflciaries.—Where the beneficiaries are in possesaion of 
trust property, and such possession is in accordance xoiih (he trust, they 
are not in possession with Me consent of the trustee who is the true owner, 
and the reputed ownership danse does not apply (ft). It is otherwise 
if the trustee consents to the goods being in the order and disposition 
of the insolvent beneficiaries adversely to the trust (i). 


567. Building contracts.—In the case of building contracts the 
question whether the owner of the building br‘ the builder is the true 
owner of the building materials lying on the lahd depends on the construc¬ 
tion of the contract between the parties. Where the contract provided 
that all loose materials brought on the land by the builder shall be deem¬ 
ed to be annexed to the freehold, it was held that the owner of ths 
building was the true owner of the materials and the materials were 
in the reputed ownership of the builder with the consent of the true 
owner, and passed on the_bankruptcy of the builder to the trustee {j)- 
In another case where the contract did not give the owner of the building 
an immediate right of property in the loose materials, but gave him the 
right to forfeit them in certain events, it was held that the builder, and 
not the building owner, was the true owner, and that the owner of the 
building could forfeit the goods notwithstanding the bankruptcy of 
the builder (ft). 


' ' 568.' Partners.—In the case of partners, the partnership property 
is applicable in the first instance in payment of the partnership debts, 
• and the separate property of each partner is applicable in the first instance 
in the payment of his separate debts. This rule is subject to the doctrine 
of reputed ownership so that the separate property of on indindua 
partner in the reputed ownersIUp of the firm ^vill be treated os partner¬ 
ship property, as where one partner puts his own furniture for tbo use 
of the firm into premises occupied entirely for the purposes of tho part 
nership business (1), and partnership property in tho reputed owners |> 
of an individual partner will be treated as his separate property, 
wliere one partner is in exclusive possession of partnership pro^rty 
for purposes unconnected with the partnership business. If 
possession of partnership property for purposes connected wit 
partnership business, such property cannot bo treated as his separa « 

/Vir'y 


(A) 


Jw V. CamptxU (1604) 1 Sch. & 
L. 328, per Lord Itedesdalo; 
Er parte Martin (1815) 2 How. 
331 i Earl of S^a/Ubury v. RtuteU 
(1823) 1 B. &C. GC6, I07E.B.244. 
(0 Darby v. Smith (l.SS) 8 T. B. 8», 


101 E. n. 127S; Caff^jy 
(1801) C Ves, 488, 31 n. HJ 
(fl Re WeibUny 

(I) Ex parte Hare (1835) l 
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property, for his possession then is that of a partner—of a true owner— 
and not of an apparent or reputed owner. This happens when a part¬ 
nership consists of a dormant partner and an ostensible partner who 
carries on the partnership business in his own name. In such a case 
the whole partnership property will not, on the insolvency of the ostensible 
partner, bo divisible among his creditors, but only his share in the part¬ 
nership property (m). 


The rule that the separate property of one partner in the reputed 
ownership of the firm will be treated on the insolvency of the partners 
as partnership property and applied in payment of the partnership 
debts, applies also to an ostensible partnership, as where a firm belongs- 
exclusively to one person, but he holds himself out as partner with another. 
Thus if a father who is the real owner of a business carries it on in the 
name of him self and his son, and the son who is not in fact a partner 
manages the business, orders goods and draws cheques as principal 
in the name of the firm, the case is one of an ostensible partnership 
and the assets of the business, though belonging to the father, will on 
the insolvency of the father and the son be treated, by virtue of the 
doctrine of reputed ownership, as the joint estate of the two and divisible 
among the creditors of the firm. The creditors of the father cannot 
claim them as his separate property. This rule does not apply unless 
there is an ostensible partnership held out to the world. It must be 
shown that the son was held out as a partner to the world. It will not 
do to show that some one creditor of the firm, or two or three creditors^ 
might have received information that the son was liable as a partner (n). 


569. Factors and agents for sale.—Goods of the principal in the 
hands of factors or agents for sale are held by them on trust for the 
principal, and they will not pass on their insolvency to the Official Assig¬ 
nee (o), where the relationship of piincipal and factor is notorious (p). 
But goods in the hands of a factor or an agent for sale may, on his insol¬ 
vency, pass to the Official Assignee, if the principal has permitted the 
agent to have a possession not consistent ^vith the ordinary usages of 
trade, and raising a reputation of ownership in the insolvent (j). 


(m) Reynolds v. Bowley (1867) L. R. 2 
Q. B. 47-t. 

(n) Ex parte Hayman (1878) 8 Ch. D. 
11 ; Be Rowland and Cranhshaw 
(1866) L.R. 1 Cli. App. 421; Ex 
ptarte Sheen (1877) 6 Ch.D. 235. 

(o) Taylor v. Plumer (1815) 3 M. & S. 
562, 676, 105 E. R. 721, 726. 

ip) Ex parte Boden (1873) 28 L.T. 174 ; 
Re FavKUs (1870) 3 Cli. D. 795; 
Ex parte Bright (1879) 10 Ch. D. 


566; Be Murray (1878) 3 Cal. 
68, at p. 60. As to whether 
notoriety need m all cases bo 
shown, see Aface v. Cadell (1774) 
1 Cowp. 232, at p. 233, 98 E. R. 
1060; Whitfield v. Brand (1847) 
16 M. & W. 282, p. 286, 153 E. R. 
1195, 1197. 

Williams on Bankruptcy, 16th Ed., 

p. 282 . 
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Paras. 

570-573 


570. Bailee for safe custody.—Where property is left with a person 
for safe custody only, it is not in his order or disposition with the con¬ 
sent of the true owner, and it will not pass to the Official Assignee on 
his bankruptcy (r). 

571. Sale or return.—Goods sent to a person on sale or return or on 
approval will not pass on his insolvency to the Official Assignee, unless 
they have remained in his possession for an unreasonably long period, 
in which case they will pass to the Official Assignee as the property 
of the insolvent and not as property in his reputed ownership (s)- A 
■well-kno^vn custom for goods to be sent on sale or return will exclude 
the reputation of ownership (/). 

572. Hire-purchase agreement.—In the absence of a custom 
goods in the hands of a hirer under a hire-purchase agreement 'dll 
pass to the Official Assignee under the reputed o'vnership clause (i^)- 


E.—Determination of possession and of consent to 
reputation of ownership. 


573, Possession and consent when may be determined.—Tii® 
doctrine of reputed ownership, as we have seen, does not apply unless 
the insolvent is in possession of the goods at tht commencemtnt of tk6 
insolvency (para 682) as reputed owner with the consent of the tree 
owner. It follows that if the true owner determines the possession 
of the insolvent or withdraws his consent to the reputation of owner¬ 
ship before the commencement of the insolvency, though it may be on 
the same day (v) the goods cease to be in the possession, order and dis 
position of the insolvent and the title of the true owner ^vill 
against the Official Assignee. The section, however, of the Presidency 
towns Insolvency Act (sec. 51) which relates to the commencemen 
of the insolvency, is controlled by sec. 57 of the Act which relates o 


(r) 

(fi) 


Webb V. Whinney (1868) 18 L.T. 
623. 

Ex parte Wingfield (1879) 10 Ch. D, 
691, 593; Smith v. Hudaon (1865) 
34 L. J. Q. B. 145, at p. 151, per 
Blackburn, J-; OUton v. Bray 
(1817) 8 Taunt. 76, 129 B. B. 311, 
where goods were sent on ®vo of 
bankruptcy ; lAveaay v. Hood (1809) 
2 Camp. 83, 170 E. B- 1089, where 
the goods remained with tho 
bankrupt for nearly a month; Ex 
parte ClarU (1877) 37 B.T. 609. Soo 
Jsale of Goods Act, 1893, s. 18, t. 4. 


591 (horses sent by ® ^r. 

horse dealer); Re Loch (18^)8 
51 (iron safes); Ex parte 
(1886) 64 L. T. 683 Ch. 

See Ex 5®0) 1 K.D- 

D. 261; Re Domh 

808 ; Re Kaufman Segal and 
(1023) 2 (^. 89. 335, 

Green v. Laione (1874) i ^ ^ 

145 E. K. 142 ;Ex 
(1872) L. B. 8 CTi. App. • 
EaUeh (1876) 4 Ch. D- 490. 
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protected transactions. Therefore, even if the goods are in the posses¬ 
sion of the insolvent at the commencement of the insolvency, or where 
the goods consist of trade debts, the debts arc in his order or disposi¬ 
tion, yet if the true owner, not having notice of the presentation of 
any insolvency petition by or against the debtor, takes possession of the 
goods or demands the goods (x), or gives notice of assignment of 
the debt to the insolvent’s debtor (y), before the date of the order of 
adjudication and bona Jide, the goods and the debts as the case may 
be will be taken out of tho order and disposition of the insolvent, and 
the title of the true owner ^vill prevail against the Official Assignee. 
A seizure of goods under an irrevocable license to seize (z), or under 
a letter of hen given by the debtor, stands on the same footing, all these 
being “dealings for valuable consideration” (a), within the meaning 
of sec. 57. In short, if the conditions of see. 67 are complied nith, 
the true onmer is protected against the relation back of the title of the 
Official Assignee to the first available act of insolvency as if possession 
had been taken or consent revoked before the commencement of the 
insolvency. The High Court of Madras has, however, lield that the 
taking of possession must also be without notice of an available act 
of insolvency and that taking possession with such notice is not a bona 
fide dealing (6). This view, it is submitted, is erroneous. See para 29 
above, “Relation back and protected transactions,” and para. 656 
(3) below. 


We now proceed to consider (1) how possession may be determined 
by the true o%vner, and (2) how consent may bo revoked. 


574. Determination of possession.—If the true owner obtains 
possession of the goods from the insolvent before the commencement 
of the insolvency or before the date of the order of adjudication and 
without notice of the presentation of any insolvency petition by or 
against the insolvent, the goods do not pass to the Official Assignee 
The mode in which possession may be taken differs according to the 
character of the goods and their situation. Where the goods admit 
of actual delivery, such delivery must be taken (c). Where they do 


I Toung v. Hope (1848) 2 Ex. 105; 
iJe Wright (IS-JB) 3 Ch. D. 70; 
Oraham v. Ftirber (1854) 14 C. B. 
410. 

I Ex pafU Afemtague (1876) I Ch. 
D. 654. 

I BeTiZl««e(1889)6Morr.70;J?tt«er 
V. Everett (1895) 2 Ch. 872; Re 
Seaman (1896) 1 Q. •tl- 


(«) Kreht v. Central Goods Co. (1870) 
LB. 5 Ex. 289. 

(o) Re terfgW (1876) 3 ai. D. 70. 

(5) Mereantile Bank of India v. Official 
Aengnex, Madras (1916) 39 Mad. 
250, at pp. 259-262, 35 I. C. 942. 
(c) Se® Storer v. Hunter (1824) 2 B. & C. 
368. 384, 107 E. R. 770, 776. 


Paras. 
573, 574 
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Para. 574 


Dot admit of actual delivery, where they are iying on the preniisea 
of the true owner but in the order and disposition of the insolvent, a 
sjunbolical change of possession is sufficient {d). Neither actual deli* 
very nor symbolical delivery is necessary if the true owner has deter¬ 
mined iiis consent to the reputation of ownership as stated in para. 576 
below. 


Bills of Lading, dock icarranls, etc. —^Vhore goods are at sea indorse¬ 
ment and delivery* of a bill of lading constitutes delivery of the goods, 
a bill of lading being a document of title to the goods (e). In the case of 
goods at a wharf or in dock, mere indorsement and delivery of a wharf¬ 
inger’s certificate or of a dock warrant is not sufficient to transfer posses¬ 
sion ; it is neceasarj’ that notice should be given to the person in custody 
of the goods and that ho should attorn to the true owner. The reason 
is that these documents are not documents of title to the goods, hut 
are mere authorities to receive possession (/). Here again it must be 
remembered that mere notice will suffice and no attornment is necessary 
if the true o^vner determines his consent to the reputation of ownership 
in the manner provided by law [para. 576]. 


Possession taken mtisi be real, though it may be friendly. —^As regards 
possession it is now settled that it need not be hostile. A real possession, 
even though it be friendly, is sufficient to exclude the operation of the 
reputed ownership clause. Thus in Ex parie National Guardian AssU' 
ranee Co. {g), the mortgage© with the intention of assuring his righi-s 
under the mortgage deed left a man in possession of household furniture 
mortgaged to him, such furniture being then within the order and disposi¬ 
tion clause. The man remained in the back premises and the mortgagor 
With the consent of the mortgagee continued to use the furniture as 
before subject to the control of the man in possession. The mortgagor 
w-as afterwards adjudged banlmipt, and the trustee in bankruptcy 
claimed the furniture. It was held that the possession taken, though 
friendly, was real, and that the title of the mortgagee prevailed over 
that of the trustee. James L. J., said: “It is said, however, that the 
possession taken was not a hostile but a friendly possession... .The o y 
question is whether possession ivas taken by the true owner of the go a 
with the intention of asserting hia rights. In the present case, whatever 
were the motives of kindness of the [mortgagee] company’s manager 


(d) Jilanton v. Moore (1706) 7 T. R. 67 , 
!• feJOJE. R. 858. 

(e) Brown v. HeaihcoU (1746) 1 Atk. 
160, 26 E. R. 163: Barbar v. 
Meytrstein (1869) B, R. 4 B". 
317, 326, 330. 


(/) BenioH V. Bum (1821) 8 ^ 

423, 107 E. K. ™l 1 
Horn. (1846) 16 5t. * 

(j) (mf)' W Oh. h. 408 i 

Bolldg^iorth (1869) 20 L. T. 3»- 
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towards the debtor, it is clear that his object was to get the goods out Para, 574 

of the debtor’s order and disposition, so as to avoid the effect of his ’’ 

bankruptcy, which was then imminent. He had leamt that the debtor 

was embarrassed, and he completed his title by ta^ng absolute f)Osses- 

sioh of the goods. It was not a sham but a real possession, taken for' 

the purpose of giving effect to the security of the company.” In the 

same case Thesiger, L J., said: “Thedebtorhad.asin VicaHno'T. Holling3‘ 

worth (A), the use of the goods but it was subject to the control of the 

man who was put into possession, and who was there to see that the 

use was in' accordance with the rights of the bill of sale holders”. In 

Agaheg’s case (t), the mortgagee of furniture put a durwan (watchman) 

at the gate, and sent a man to make a catalogue with a view to the dis* 

posal of the furniture by public auction, but the mortgagor was in the 

meantime allowed to use the furniture as before until his insolvency. 

Upon these facts the High Court of Bengal held that the furniture was 
in the order and disposition of the insolvent, and that it passed to the, 

Official Assignee, This decision, it is submitted, is erroneous. As in 
Ex parU National Guardian Insurance Company, so in this case, the 
mortgagee took possession with the intention of asserting his rights 
under the mortgage. The possession was a real and not a sham possess 
sion. Though the furniture remained for the time being in the possession 
of the mortgagor, it was subject to the control of the durwan. Such 
being the case it could not be said that the furniture was in the order 
and disposition of the insolvent (j) 


‘ Eight to take possession .—The taking possession is not effective 
unless the true owner has the right to take possession of the goods. 
If he has no such right and he takes possession, such possession will not 
avaJ him as against the Official Assignee. Thus where goods are assigned 
by way of mortgage, and the mortgage deed contains a clause enabling 
the mortgagor to retain possession until default is made in jiaymeat, the 
mortgagee is not entitled to take possession before default is made. 
On the other hand if the deed contains a further clause empowering 
the mortgagee to take possession on the happening of a speciSed event,' 
though it be before default, e. g., the mortgagor becoming embarrassed 
in his affairs {k) or Ihe mortgagor removing or_ attempting to remove 
any part of the goods from the premises without the’ previous consent 


(1869) 20 L. T. 362. | 

(») 2 Ind. Jur. 340. | 

(/) Bee Jrt <A«»na«er o/JJ. Brotm (1880) I 
12 Cal. 629, 637, per Wilson J. i 
Seo also Be F-lict (18J6) 4 Ch. I 


D. 496, 601, per Bacon C. J. 

(1) Ex poke National Guardian A$»u- 
. ranee Co. (1878) 10 ChJ3. 408 ; Ex 
parte Mo^Uague (1876) 1. Cb. t>. 
554,557. 



566 


liEOmiB IX. 


Para. 574 


not admit of actual deliveiy, as where they are lying on the premises 
of the true owner but in’the order and disposition of the insolvent, a 
83 Tnbolical change of possession is sufficient (d). Neither actual deli- 
very nor symbolical delivery is necessary if the true owner has deter¬ 
mined his consent to the reputation of ownership as stated in para. 576 
below. 


Bills of Lading, dock warrants, etc. —Where goods are at sea indorse¬ 
ment and deliverj’^ of a bill of lading constitutes delivery of the goods, 
a bill of lading being a document of title to the goods (c). In the case of 
goods at a wharf or in dock, mere indorsement and delivery of a wharf¬ 
inger’s certificate or of a dock warrant is not sufficient to transfer posses¬ 
sion ; it is necessary that notice should be given to the person in custody 
of the goods and that he should attorn to the true owner. The reason 
is that these documents are not documents of title to the goods, but 
are mere authorities to receive possession (/). Here again it must be 
remembered that mere notice will suffice and no attornment is necessa^ 
if the true owner determines his consent to the reputation of ownership 
in the manner provided by law fpara. 576]. 


Possession taken mtfst be real, though it may bt friendly. —As regards 
possession it is now settled that it need not be hostile. A real possession, 
even though it be friendly, is sufficient to exclude the operation of the 
reputed ownership clause. Thus in Ex parte National Chiardian Assn- 
ranee Go. {g), the mortgagee with the intention of assuring his rights 
under the mortgage deed left a man in possession of household furmtum 
mortgaged to him, such furniture being then within the order and disposi* 
tion clause. The man remained in the back premises and the mortgagor 
with the consent of the mortgagee continued to use the furniture as 
before subject to the control of the man in possession. The mortgagor 
was afterwards adjudged bankrupt, and the trustee in bankruptcy 
claimed the furniture. It was held that the possession taken, thoug 
friendly, was real, and that the title of the mortgagee prevailed over 
that of the trustee. James L J., said: “It is said, however, that t o 
possession taken was not a hostile but a friendly possession... .The o y 
question is whether po.ssession was taken by the true o^me^ of the g ^ 
with the intention of asserting his rights. In the present case, w’hatevtr 
were the motives of kindness of the [mortgagee] company a man g 


I JManlon v. Moore (1706) 7 T. B. 67, 1 (/) 
IIOIE.R. 858. . I 

Broxen v. Ileathcote (1746) I Atk. 

160, 26 E. R. 103; Barbar v. 
Meyerstein (1869) L. R. 4 H. E. 

317, 326, 330. 


(9) 


SemaU V. Bum (IBM) 3 J; 

/i?7§' lo' ci. 

Bollingru-orth (1869) -0 I" 
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towards the debtor, it is clear that his object was to get the goods out Para. 574 
of the debtor’s order and disposition, bo as to avoid the effect of his - “ ’ 
bankruptcy, which was then imminent. He had learnt that the debtor 
was embarrassed, and he completed his title by taking absolute posses¬ 
sion of the goods. It was not a sham but a real possession, taken for' 
the purpose of giving effect to the security of the company.” In the 
same case Thesiger, L. J., said: “ The debtor had, as in Vicarino v. Sollinga- 
ivorlh (ft), the use of the goods but it Avas subject to the control of the 
man who was put into possession, and who was there to see that the 
use was in accordance with the rights of the bill of sale holders”. In 
Agabcg's case (i), the mortgagee of furniture'put a dunoan (watchman) 
at the gate, and sent a man to make a catalogue with a view to the dis¬ 
posal of the furniture by public auction, but the mortgagor Was in the 
meantime allowed to use the fumitiue as before until his insolvency. 

Upon these facts the High Court of Bengal held that the furniture was 
in the order and disposition of the insolvent, and that it passed to the, 

Official Assignee. This decision, it is submitted, is erroneous. As in 
parte National Guardian Insurance Company, so in this case, the 
mortgagee took possession with the intention of asserting his rights 
under the mortgage. The possession was a real and not a sham posses* 

Sion. Though the furniture remained for the time being in the possession 
of the mortgagor, it was subject to the control of the duruan. Such 
being the case it could not be said that the furniture was in the order 
and disposition of the insolvent (^’). ,• 


' Higlit to take possession .—The taking possession is not effective 
Unless the true owner has the right to take possession of the goods. 
If he has no such right and he takes possession, such possession will not 
avail him as against the Official Assignee. Thus where goods are assigned 
by way of mortgage, and the mortgage deed contains a clause enabling 
the mortgagor to retain possession until default is made in payment, the 
mortgagee is not entitled to take possession before default is made. 
On the other hand if the deed contains a further clause empowering 
the mortgagee to take possession on the happening of,a specified event,- 
though it be before default, e. g., the mortgagor becoming embarrassed 
in his affairs (ft) or ihe mortgagor removing or attempting to remove 
any part of the goods from the premises without the' previous consent 


(7») (1869) 20’L,T. 362. 

(») 2 Ind. Jur. 340. 

(i) Bee In the maiier of R- Browi (1886) 
12 Cal. 629, 637, per Wilson J. 
See al«o Re EsUck (1876) 4 Ch. 


D. 496, 601, per Bacon C. J. ' 
(ft) Ex parte National Guardian 

rone* Co,.(18V8) 10 Ch.D. 408 ; 
parte Montague (1876) 1. Cb, T>. 
554, 657. 
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of the inortgagoc (1), the mortgagee is entitled, on the happening of 
the contingency, to take possession of the goods. 

Taking [possession of part of the goods .—The taking possession of 
part of tlie goods is tantamount to a withdrawal of consent as to the 
whole. Thus where goods assigned bj* way of mortgage are in two 
shops, and the mortgagee takes poss^ion of goods in one shop, and the 
mortgagor is afterwards adjudged insolvent,^ the possession so taken 
amounts to a withdrawal of the consent of the mortgagee to the goods 
in the other shop remaining in tho mortgagor’s order and disposition. 
The result is that the mortgagee is entitled to possession of goods in 
both the shops as against the Official Assignee (m). 

Taking possession after insolvency .—See para. 573 above 

575. Determination of consent.—Just as the true o^mer may 
determine the possession of the insolvent by taking possession of the 
goods, so he may determine his consent to the reputation of ownership. 
The effect of withdrawing consent is to take the goods out of the order 
and disposition of the insolvent without any change of possession. 
We proceed to consider how the consent of the true owner may be 
withdrawn— 


(i) in the case of goods; 

(it) in the case of trade debts. 


, , 576. (!) Determination of consent in the case of goods 

1. Demand for possession. —If the true owner bona fide demands 
possession with a view to taking possession, and from no fault of his own 
he fails to get it, the goods are no longer in the insolvent’s possession with 
the consent of the true owner. The insolvent may after demand refuse to 
deliver the goods {p), or he may refuse admission to or forcibly eject the 
true owner or his agent sent'to take po^ssion of the goods [q), or sent to 
catalogue the goods with a view to selling them (r); in all these cases, if 
there be a bona fide demand of possession, the demand itself operates as a 

(0 Rt EslicJ: (1877) 4 Cb. D. 496. 

See also Storer v. Hunter (1824) 
i. 3 B. & C. 368, 107 E. R. 770 (lease 
of coal mine and of chattels). 

(m) Re Ealick (1877) 4 Ch. D- 496, 302. 

(n) Smith v. Topping (1833) 5 B. & Ad. 

674, 110 E.R. 939. 

(o) Ex parte Ward (1872) L. R. 8 Ch. 

App. 144. 

(p) (1833) 5 B. & Ad. 674, supra.- 
OJJicial Assignee v. Mohamed (1923) 


1 Rang. 163, 74 I-C- 
A. R. 27; AbuTubammaly. 0^f» 
Assignee oj Madras (1924) 47 
216, 79 I.C. 809, (’24) A.M.^<- 
(q) Ex parte Montague (1876) 1 

554 ; Re Ambrose Summers (1896) 
23 Cal. 592; Ex parte i/arrw 
(1872) L. R. 8 Ch. App. 43. 

M Jn the mailer of R. Brown (1836) 
12 Cal. 629, 637-638. 
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mthdraical of the true oumer's C07i3ent so as to tahe the goods out of the order Para.~57S 
and disposition of the insolvent. It seems also that a demand made 
before the commencement of the insolv’ency Nvill bo effective, oven though 
it may not reach the insolvent until after the commencement of the 
insolvency {«). In some cases the opinion has been expressed that the 
mere giving of instructions by the true owner to his agent or his pleader 
to demand possession may amount to a withdrawal of the true o\vner’s 
consent {t). 


Though no demand is made, yet If the true owner does all that he 
can to assert his title and take possession of the goods, he puts an end to 
the reputation of ownership (»<) But a mere intention to demand the 
goods and get possession of them is not sufficient to negative the true 
owner’s consent (v). 

2. Taking possession of part of goods. —Where goods comprised 
in the same mortgage are in different places, e g., where they are in differ¬ 
ent streets in the same town, taking possession of part of the goods oper¬ 
ates as a withdrawal of tive true o^vner’s consent as to the whole (tp). 

Goods in possession of icareJiouseman. —^Whoro goods are not in the 
actual possession of the insolvent, but of a warehouseman on Ixis behalf, 
demand of possession from the insolvent is sufficient and notice to the 
warehouseman is not necessary; for though, in order to take goods out 
of the possession of the insolvent, notice must be given to the warehouse¬ 
man, still for the purpose of determining the consent of the true owner, 
the insolvent is the proper person to receive the notice (x). 


3. Goods at sea or abroad. —In the case of goods at sea (y) or in the 
hands of an agent at a,foreign port (z), the true D^^'ner can determine 
his consent by ^ving notice to the agent in possession of the goods; 
notice if posted before the commencement of the insolvency, will be 


effective, even though it does not 
insolvency. 


(») Sea parte Ward (1872) L.R. 8 
Ch. App. 144. 

(0 ife Ssliei (1876) 4 Ch. D. 496; 
(1924) 47 Mad. 216. 218-219, 79 
I. C. 809, (’24) A. M. 214, gupra. 
A letter proved to have been 
posted to the proper address of a 
, person must be presumed to have 
reached him in the absence of 
evidence to the contrary; (1924) 
47 Mad. 215, 218-219, 79 I.C. 
S09, (’24) A. M. 214, gupra. 


reach the agent until after the 


(«) Re EgticJi (1876) 4 Ch D. 496, 
602; In lie matter of B. Brown 
(1886) 12 Cal. 629, 637-630. 

(p) Bremn v. Short (1835) L.J. Q.B. 
297. 

(fp) Be EglicL (1876) 4 Ch. D. 496. 

(x) Ex parte Ward (1872) L. R. 8 Ch. 
App. 144. 

(v) Bum V. Carvalho (1839) 4 M. & Cr. 
690. 40E.R. 265. 

{*) Aeraman v. Bates (1860) 29 L.J. 
Q3. 78. 
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4. Institution of suit. —Where no demand is made, the institution 
of a suit to realise the security is tantamount to a wthdrawal of 
consent (a). 

o. Granting tune afier demand. —^The granting of time to the insol¬ 
vent after demand of possession may (6) or may not (c) amount to a fresh 
consent on the part of the true owner to the goods being in the possession, 
order or disposition of the insolvent; it depends on the circumstances 
of each case. 


6. Demand of ‘possession after insolvency. —See para. 573 above. 


£>77. (11)'Determination of consent in the case of trade debts 


1. Notice of assignment. —Where a trade debt is assigned by a 
trader who afterwards becomes insolvent, the assignee may give notire 
of the assignment to the insolvent's debtor, and thereby determine Ws 
consent to the debt remaining in the order and disposition of the 
insolvent. Thus if A assigns to 5 a trade debt owing to him from 
and B gives notice of the assignment to C, such notice will take the de 
out of the order and disposition of A {d). But if no such notice is 8^^®“ 
the debt will pass to the Official Assignee as part of A's property an e 
divisible among his creditors («). Assignment of a debt coupled wi 
notice of the assignment is equivalent to taking possession of the e 
by the assignee, and it takes the debt out of the reputed owne P o 
the insolvent (/). If the notice is posted before the comruencemOT o 
the insolvency, it will be effective, even though it does not reac 
debtor until after insolvency (g'). The notice must be an effective no 
that is to say, such a notice as would prevent the person who owes 
debt from paying any one but the party giving notice (A)- I* 
necessary that the assignee should himself have 
sufficient if the debtor has notice through another source (t). ® 

that negotiations were going on between the assignor (insolvcut) an — 


fa) Puninthavelu Mudaliar v. Bhtuh- 
yam Ayyangar (1902) 25 Mad. 406, 
418 ; OMeial Assignee v. Mohamed 
(1923) 1 Rang. 163, 74 I.C. 919 
(’24) A. R. 27. 

(fc) Ahurubammal v. Official Assignee, 
Madras (1924) 47 Mad. 216, 219. 
79 I. C. 809, (’24) A. M. 214. 

(c) In the matter of B. Brown (1886) 

12 Cal. 629. ^ 

(d) As to when such notice sboold bo 
riven, see para. 573, above. 

(e) Be TiUeti (1880) 6 Mor. 70; Butter 


V. Bvereti (1896) 2 
Mulji V. Kavasj* 

2 Bom. 642 ; Pumnthavett* ^5 
V. Bhashyam Ayyangar (iv'J I 
Mad. 406, 412. (1898) 1 

(/) Be Ooetz, Jonas d? Co. I 

Q. B. 787, 794. „ ojr, o Ex-303. 
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asaigneo is not a good ground for not giving notice before the commence¬ 
ment of the insolvency (j). 

2. To whom noficc should be given. —^The notice should be given to 
the debtor, that is, the person from whom the insolvent was to have 
received payment of the debt (fc). AVhere the debtor is a company, 
the notice should be given to an officer of the company whose duty it 
is to communicate it to the company (1). Where a receiver of a debt 
is appointed at the instance of the assignee, the notice may be given 
by the receiver, but the notice should bo given to the debtor. Notice 
to the assignor (insolvent) is not necessarj* nor is it sufficient (m). 

3. Bills of Exchange. —^No notice of assignment is necessary in 
the case of a bill of exchange accepted by a debtor to the insolvent, 
because by accepting the bill the debtor has notice of the assignment. 
Notice, however, is necessary in the case of an unaccepted bill (»). 

4. yotice of assignment after insolvency. —See para. 573 above. 

578. True owner’s right ef proof.—If the true o^vne^ loses his 
goods by virtue of the reputed ownership clause, he may prove for the 
value of those goods. If, however, there results a surplus for the insol¬ 
vent after all his debts are paid and the goods still remain intact, the 
true owner and not the insolvent, is entitled to the goods. This is because 
the statute takes the goods away from the true owner, not for all pur¬ 
poses, but for the purposes of the insolvency (o). 

B. Reputed ownership under Provincial Insolvency Act. 

579. Reputed ownership under Provincial Insolvency Act. [s. 23 
(3)]:—By sec. 28 (3) of the Provincial Insolvency Act it is provided 
that goods which are, at the date of the presentation of the petition 
on which the order of adjudication is made, in the possession, order or 
disposition of the insolvent in his trade or business, by the consent and 
permission of the true owner under such circumstances that he is the 
reputed owner thereof, are divisible amongst his creditors. There are 
two points of difference between the Presidency-to^vns Insolvency Act 
and the Provincial Insolvency Act, The first is as to the rights of secured 
creditors ; the second is as to the goods which fall within the reputed 
ownership clause. 

(;■) lie Neal (1914) 2 K. B. 910. Soe 

also Re Collins (1925) Ch. 656, 660. 

(h) Qardnerer v. Lack Lan (1838) 4 My. 

& Cr. 129, 49 E. R. 51. 

(1) AUetaon v. Chieiiester (1876) L.R. 

10 C. P. 319, 329. 


(in) Re Neal (1914) 2 K.B. 910. 

(n) .Re OoHs, Jonus db Co. (1898) 1 
Q. B. 787, 794. 

(o) P.-t. I. A , 8.52 (2) (o), 2nd proviso ; 
Re Button (1907) 2 K.B. 180. 


Paras. 

577-579 
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First, as to the rights of secured creditors Sec. 28 of the Provincial 
Insolvency Act consists of seven sub-sections. Sub-sec. (3) relates te 
reputed ownership, Sub-.sec. (6) relates to secured creditors. By sub-sec. (6) 
it is provided that nothing in sec. 28 shall affect tlio power of any secured 
creditors to realise or otherwise deal with lus security in the same 
manner as he would have been entitled to realise or deal mth it if sec. 2S 
had not been passed. Having regard to the order in which these two 
sub-sections arc placed it has been held by the High Courts of Calcutta (p) 
and Allahabad (j), that the rights of a secured creditor are not affected 
by the reputed o'svnership clause, and that the goods, though in the 
reputed ownership of the insolvent at the time of the insolvency, do not 
pass to the Receiver. Dealing with this question the High Court of 
Calcutta observed that though tliis interpretation of the section was 
against the spirit and object of the reputed ownership clause, it was 
impossible to hold othemdse as the clause which saves the rights of 
secured creditors follows the reputed OA\'nership clause in that section. 
la the Allahabad case, Walsh, J., said, “We are convinced that inasmuch 
as the existence of a mortgage over movable property, which remains 
in the possession of the debtor, would raise all sorts of questions as to 
the meaning of the terms ‘true owner’ end ‘reputed owner’ used in sec. 28, 
that was why the Legislature went out of its way to enact sub-sec. (&) 

I do not think the Legislature did anything of the kind. Though to 
me the intention of the Indian Legislature in many eases is.as inscrutable 
as the ways of God, it is not so in this case. 'What happened was that 
in the Bill as it stood before it was referred to the Select Committee, 
what is now sub-sec. (6), which saves the rights of secured creditors, 
stood as a proviso to what is now sub-sec. (2). The Bill as originally 
drafted did not contain any provision as to reputed ownership or after- 
acquired property. These were inserted in the section by the Se ec 
Committee "While recasting the section the Select Committee 
the clauses relating to reputed ownerahip and after-acquired propo 7 
immediately after what is now sub-sec. (2), and detached from ^ 
sub-section the proviso relating to the rights of secured creditors, 
placed it where it now stands. Nobody seems to have considered w a 
the effect of that change would be. It was not as if the Select 
tee deliberately placed the clause relating to the rights of secured c 

after the reputed ownership clause. By far the largest number o ^ 

tions to which the doctrine of reputed oivnership applies are 
of goods. The section as it stands does not apply to such transac 


/p) Shamaldas Kshetfry v. Phanindra 
Nath (’23) A.C. 632. 72 I C. 467. 
(3) ^lotiram v. Rodwell (1922) 31 AIL 


L.J. 32. 76 I.cTTig, (’25) 
159. 
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The operation of the clause is confined to cases where the true owner 
has lent his goods for use to the insolvent, or let them out on hire to 
him, or sent them to his shop for sale, or having bought the goods from 
the insolvent has allowed the insolvent to continue in possession thereof, 
and such other c<ases. Cases, hou'ever, of this kind are very rare in the 
mtifassal. The result is that the reputed ownership clause has almost 
become a dead letter in the mufassal. But I for one do not regret this 
result. The doctrine of reputed owmership has operated very harshly 
in several cases, and it has worked greater evil than good. It is not 
recognized in several systems of Bankruptcy Law. If, however, that 
clause is to stand in the Statute Book of India as a living clause, the 
whole section should be recast. The section as it now stands is like a 
Cheap Jack's shop packed with varieties of clothes some of which are 
for mere show. 

Further, the section of the Presidency-towns Insolvency Act contains 
a proviso whereby it is enacted in effect that choses in action other than 
trade debts are not goods within the meaning of the section [para. 548j. 
There is no such provision in the Provincial Insolvency Act. Are choses 
in action other than trade debts to be regarded as goods within the mean¬ 
ing of sec. 28 (3) of the Provincial Insolvency Act ? Wo do not think 
that that was the intention. This, however, is another instance of an 
attempt to shorten the Act without regard to precision. 

The second point of difference is as to the point of time when the 
reputed OAvnership clause takes effect. Under sec. 66 (2) (e) of the Presi- 
dency-fo%vns Insolvency Act goods affected by the reputed ownership 
clause must be in the possession, order or disposition of the insolvent ai 
the commencement of the insolvency (para. 582). Under sec. 28 (3) of the 
Provincial Insolvency Act they must be in his possession, order or dis¬ 
position at the date of the presentation of the petition on which the order of 
Kidjudication is made. The true owner may take the goods out of the 
order and disposition of the insolvent at any time before the presentation 
of the petition. He may do so even alter the presentation of the petition, 
provided it is done before the date of the order of adjudication and with¬ 
out notice of the presentation of the petition. The mode in which the 
true owner may determine possession and revoke his consent is discussed 
in para. 573 above. 

The result is that except as to (1) secured creditors [paras. 551, 562] 
and (2) the commencement of the insolvency, there is no substantial 
difference between the provisions of the two Acts. 


Para, 579 
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LECTURE X. 

PART I. 

DOCTRINE OP RELATION BACK. 

P.-t. I. A., s. 51 ; Pro7.1. A., 1920, s. 28 (7). 

Para. 580 580. Meaning of relation back.—It may appear at Brst sight 

that the title of the Official Aasignee or Receiver commences from the 
date of the order of adjudication, as that is the date on which the property 
of the insolvent vests in the Official Assignee or Receiver, but it is not so. 
Under the Provincial Insolvency Act, sec. 28 (7), the title of the Receiver 
commences at the date of the presentation of the petition on which the 
order of adjudication is made. Under the Presidency-towns Insolvency 
Act, sec. 61, the title of the Official Assignee commences at a much earlier 
date, and that is the time when the debtor committed the earliest act of 
insolvency which he is proved to have committed within three months 
before the presentation of the petition on which the order of adjudication 
is made. Such an act of insolvency is described in the English law as 
“the first available act of insolvency” (a). The principle now under 
consideration is called the doctrine of relation back. The title of the 
Official Assignee relates back to and commences at the time of the first 
available act of insolvency committed within three months before the 
presentation of the insolvency petition. The title of the Receiver relates 
back to and commences at the date of the presentation of the insolvency 
petition. It is not uncommon for debtors on the eve of insolvency to 
transfer their property to others to defraud their creditors. Justice to 
the creditors requires that such transfers shovJd not be allowed to stand, 
and it is for this purpose that the title of the Official Assignee and Receiver 
is made to relate back to a date earlier than the date of the order of adju¬ 
dication. The Official Assignee or Receiver is deemed to be the owner o 
the property, under the Presidency-towns Insolvency Act, from the 
moment the first available act of Insolvency is committed, and under t e 
Provincial Insolvency Act, from the date of the presentation of the m 
solvency petition. As such owner ho is entitled to impeach all dea ng^ 
and transactions entered into by the insolvent even prior to the date 
adjudication. At the same time provision is made for the protection o 


(a) 107. 
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bona fide transactions entered into before the date of adjudication by sec. 
67 of the Presidencj'-towns Insolvency Act and the corresponding sec. 55 
of the Provincial Insolvency-Act. "nieso sections are called protection 
sections and they are dealt with in Part VI of this Lecture. 

581. History of the doctrine of relation back.—Relation back of 
the title of the trustee in bankruptcy has existed under English Statute 
law since 13 Eliz., o. 7. Under that statute the formal bankruptcy 
might take place at any time subsequent to an act of bankruptcy and 
the title of the trustee dated back to the date of the act of bankruptcy, 
however remote that date might be, so that during the whole of the 
rest of the man’s life there would bo the possibility of sotting aside any 
dealings by him in relation to property which then belonged to him. 
The effect of subsequent le^slation in England has been to limit this 
relation back from time to time. Under the Act of 1869 an act of 
bankruptcy was available for adjudication for six months, and the title 
of the trustee in bankruptcy related to prior acts of bankruptcy commit¬ 
ted within twelve months before adjudication (6). Under the Act of 1883, 
an act of bankruptcy was available for adjudication for three months, 
and the title of the trustee related back to the earliest act of bankruptcy 
proved to have been committed within three months before the presenta¬ 
tion of the petition on which the receiving order was made (c). This 
is also the law under the Bankruptcy Act, 1014 (d), and under the 
Presidency-towns Insolvency Act. The maximum period of relation 
back is now three months, so that'if the requisite bankruptcy proceed¬ 
ings are not taken within that period, the act of bankruptcy ceases 
to be effective, and there can be no relation back to the date of that 
act of bankruptcy even though bankruptcy should subsequently 
supervene. 

582. Commencement of Insolvency.—Property which belongs to 
the insolvent at the commencement of the insolvency vests in the 
Official Assignee or Receiver. The Official Assignee or Receiver becomes- 
the owner of the property, not merely from the date when the order 
of adjudication is made, but from the commencement of the insolvency (e). 

Under the Presidency-to^ms Insolvency Act, the insolvency is deem¬ 
ed to have relation back to and to commence at the time when the act 
of insolvency is committed on which the order of adjudication is made. 

(6) B. A., 18C9, 83. 6 , 11. (fl) P..t. I.A., s. 62 (1) (a); Prov. I.A. 

(c) B.A., 1833,83. 6, 43. b. 28 (3) & (7). 

(d) B. A., 1914, S3. 4, 37. 


Paras. 

580-582 
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PEra. 582 If the insolvent has committed more acts of insolvency than one, the 
insolvency commences at tho time of the first of the acts of insolvency 
proved to have been committed by the insolvent ivithin three calendar 
months next preceding the date of the presentation of the insolvency 
petition. The time of the commencement of the insolvency is the 
actual moment of the day when the act of insolvency was committed, 
and not the beginning of that day (/). If the act of insolvency is the 
act of the insolvent himself, e.g., a transfer of property to defeat or 
delay creditors, the title of the Official Assignee or .Receiver relates 
back to the moment of the commencement of the act of insolvency, but 
if it is not a voluntary act, but a proceeding in invitum, e.g., a sale of 
property under an execution, the title relates back to the compleiwii 
of the transaction which constitutes the act of insolvency (?). The 
law as to commencement of insolvency under the Presidency-towns 
Insolvency Act is the same as the English Jaw. 

Under the ProWncial Insolvency Act, an order of adjudication 
relates back onlj' to the date of the presentation of the petition on which 
it is made; in other words, the insolvency commences with the presenta¬ 
tion of the petition (A). 

Under both the Acts the title of the Official Assignee or Receiver 
relates back to tho commencement of the imolvency. The only different 
is as to the point of time when the insolvency commences (»)• This 
may be explained by two h 3 ^otheticaI cases, one of adjudication on a 
creditor’s petition, and the other of adjudication on the debtor's own 
petition. 


(i) Adjudication on creditor’s petition :— 

(1) 1st January 1929—first act of insolvency, being a transfer 
by way of fraudulent preference (j). 

(2) Ist February 1929 —second act of insolvency, being a transfer 
with intent to defeat creditors (A). 


Re Bumpus (1908) 2 K.B, 330. 
yg) Ex parte VUlars (1874) L.B. 9 Ch. 
App. 432, 445. 

ik\ OMcial Receiver v. Sambanva 
Ayyar (1942) Mad. 757, 208 l.C. 
2S9, (*43) A. M. 118 (in appeal); 
Samhhanva Ayyar v. 

Receiver (1941) 2 M-LX 9I8, 

201 l.C. 238. (’42) A. »I. 88 ; Bans 


Oopal V. P. K. Banerji (*49) A- A. 
(.) V. 

1938 Mad. 439. CSS) d.. M- 
170 l.C. 321. T» . T 4 

(^) P.-t. I. A.. B. 9 (c); Rrov. I- - 

A., B. 9 (b) : Rrov. I. A- 

s. 6 (b). 


(i) 
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(3) Ist March 1929— third act of insolvency, being departure of Pira.'’582 
debtor from his usual place of business with intent t6 defeat 

‘ his creditors (I). 

(4) 25th April ‘ 1929^pre8ehtarion of cr^toPs ’^iition lof 
adjudication founded bn the third act of iMolvency. ' ^ ^ 

.(6) 25th May 1929—order of adjudifiatidn.. .r.. , -i i,i 

Under the Presidency-toTms Insolvency Act, the insblyen^ com¬ 
mences from 1st February 1929 when the second act of insolvency 
was committed, that being the date pf the earliest &ci, oi insolvency 
committed within three months befor^,the date of, the .presentation ^of 
the petition, and the title of the Official Assignee relays back to ,that 
date. The first act of insolvency does not count, for it was committed 
on Ist January 1929,^ that is, more, than three months before the date 
of the presentation of the petition and it is not available for any purpose 
under the bankruptcy law.. If the,debtor .had. committed only.the 
third act of insolvency, the insolvency yrould have commenced on Ist 
Itlarch 1929, and the title of jthe Official Aaaignee would have related 
back to that date. The same is the rule of the English law. > 

■ Under the Provincial Insolvency Act, the insolvency commences 
on 25th April 1929, that being the date of the presentation of the' peiirion 
and the title of the Receiver relates' back to that date; The adju'dlcation 
dates back to the dale of petition which means Ihe date of presentation 
of petition in the proper Court and not' in the wrong Couri' im). 

(ii) Adjudication on debtor’s petition ;— • 

(1) Ist January 1929—notice of suspension of payment by 

insolvent (n).’ ' 

(2) Ist February 1929—presentation of petition by debtor to be 

adjudged insolvent. ■ • . ■ i 

(3) 1st March 1929—order of adjudication. 

It should be remembered that the presentation of a petition by a 
debtor to be adjudged insolvent is in itself an act of insolvency (o). 

Here there are two acts of insolvency, namely, (1) the giving of the 
notice of suspension of payment, and (2) the presentation by the debtor 

{1) P..t. I. A.. 8. 9 (d) 

8 .6(d)(U). 

(tn) Muruga Konar tfe 
^ iJecetrer (1930)'126 

A; M. 782. ^'. 


(ii); Pxov. I. A. ! (») P.-t I. A., 8. 9 (g); Prov. 1. A., 
' ' I' 8,6(g). 

(ol p.-t. I- A., 8. 9 (f); Prov. I. A., 


Co, V. Official 
i I.O. 483, (*30) 



m 


LBCTOBE X. 


FBRk<r582 of the petition. 'Under the Presidency^towna•ilnsolvencj?’ .Act, the 
insoiyencyfcommencea on-1st Januarj’ 1929, that bein^' the date of the 
first act of insolvency committed within three months before the date 
of the presentation of the petition and the title,of the Official Assignee 
relates back to that date. If the presentation of the petition was the 
only act of inwlvency committed by the debtor, the insolvency would 
have commenced on-'lst Februaiy 1929, and the .title of the' Official 
Assign^ would have related back to that date. The same is the rule 
of the English law. 

'' Under the' Provincial Insolvency Act, the insolvency commences 
oft Ist 'Pebruary' 1920, that being the date of the presentation of the 
petition,'and the title of the Receiver relates back to that date. 

Summarizing the above/ we may say that the commencement of 
an insolvency imder the Presidency-towns Insolvency Act is from the 
moment whenthe debtor committed‘the earliest act of insolvency which 
he is proved to have committed within three months before the presents- 
tiontby the debtor or a creditor of the petition'on which the order of 
adjudication is made. • Under the Provincial Insolvency Act, the com* 
mencement of the insolvency is invariably the date of, the presentation 
oHhe petition by or against the debtor on which the .order of adjudica¬ 
tion is made, '^^atevef may be the date of the commencement of the 
insolvency, there must always be an interval between the commencement 
of the insolvency and the date of the order of adjudication. • ^ 


The following points may, now be noted ;— ■ 

. ,(1), Until an order ofadjudication is made there is no insolvency, 

and the debtor retains the property. 

/•-, '(2) No .vesting takes place imtil an order of adjudication is 

made. It is the making of the order of adjudication which 
vests the property and only upon such an order being made 
can any vesting take place at all; but once the order is 
. made, the effect created by it is by'a legal fiction taken 
to , relate back to the commencement, of the insolvencj 


which is always some anterior date [p). , 

(3) On adjudication the property vests in the Official Assi^c®^ 
or Receiver, and his title relates back to the point of time 
' ’ when the insolvent^- commences. The insolven t not orQ 

(p) Sheonath Singh v. Munthi ltam j 

(1920) 42 AU. 433, 65 JJS. Ml; | ( 1940 ) 190I.C. 158,(4C}A.l'«n.,» 
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ceases to bo the owner, but is regaMod as not having been 
the owner between the commencement of the insolvency 
and the date of the order of adjudication. 


Under sec. 61 of the Presidency-towns Insolvency Act the insob 
vency commences on the commission of the act of insolvency and at 
that date the property of the insolvent vests in the Official Assignee 
whose duty it is to administer it and distribute it among the creditors 
who prove their debt. As from that date the Indian Limitation Act 
has no application and the relationship of the debtor and the creditor 
ceases to exist. Where the debt is barred by limitation at the date of 
the order of adjudication of the insolvent-but is not barred on the date 
of the Act of insolvency on which tho adjudication is based, such a 
debt can be proved by the creditor (q). 


583. Transactions Impeachable under bankruptcy law.—On the 
making of an order of adjudication the title of the Official Assignee 
or Receiver relates back to the commencement of the insolvency. Vtom 
this it follows that all dealings and transactions by the insolvent in 
respect of his property between the commencement of the insolvency 
and the date of the order of adjudication are impeachable by the Official 
Assignee or Receiver, To this, however, there is an exception being 
that contained in sec. 67 of the Presidency-towns Insolvency Act and 
the corresponding sec. 65 of the Provincial Insolvency Act. Those 
sections protect certain transactions entered into before the date of 
the order of adjudication if they are entered into boria Jid& and without 
notice of the presentation of an insolvency j^tition. 


584. Transactions not impeachable under bankruptcy law.— 
With the exception, of voluntaiy transfeis which may be impeached 
under sec. 65 of the Presidency-towns insolvency Act, no disposition 
of his property by a debtor, in cases governed by that Act, can be im¬ 
peached under the bankruptcy law, if the disposition took place more 
than three months before the presentation of the petition on which the- 
order of adjudication is made,~ or if it took place before the first act 
of insolvency^ committed within those three months (r). Thus a trans¬ 
fer for tho benefit of the general body of creditors [sec. 9 (a) ], or a transfer 
^vith intent to defeat or delay creditors (s) [sec. 9 (b)], or a transfer 


(g) Byramji Bomanji TalaCi v. Official 
Assignee of Bombay I.L.R. 60 
Bom. 444 (’36) .A. B. 130, 38 
Bom. L. B. 71, 161 I.C. 736; 
Bee also Hizam v. Ba6u Bam 


I.L.R. 14 Lah. 730, (’33) A. L. 
688,-143 I.C. 175. 

(r) A.. 8. 51(1). 

(a) Alien v. BonneU (1870) L. R. 5 Ch. 
App. 677. 


. Paras.' 
682-584 
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Para. 684 .by way of fraudulent preference (0 [see. 9 (c)j; cannot bo impeached 
under the hanhruptcy law, if it took place more than three months before 
the presentation of tho petition on which tho order of adjudication 
is made. 

Tho law under tho IVovincial Insolvency Act is dilTcrcnt. Under 
lhat Act, "with the exception of U) certain voluntary transfers which 
aro impcacliablo under rcc.' 63 'of the Act, and (2) certain transfers by 
way of fraudulent prcferwico wliich aro impoachablo under sec. 54 of 
the Act, no disposition of his property by a debtor can bo impeached 
under tho bankruptcy law, if it took placo before tho date of tho presenta- 
tion of tho petition on which tho order of ndjndication ia made (u). Thus 
a transfer for the benefit of tho general body of creditors [see. 6 (a)], or 
a transfer with intent to defeat or delay creditors [sec. 6 (b)], 'cannot be 
impeached under the lanlruptct; law if it was made before the date of the 
presentation of tho jictil{on\)n which a debtor is adjudged insolvent. 

:« - r' ' 

A transfer, though it may not bo impeachable under tho bankruptcy 
law*, may bo impeachable under tho general law: Thus a transfer with 
intent to defeat creditors may;-bcsides being an act of insolvency, be 
fraudulent within tho meaning of sec. 53 of tho Transfer of Property 

■Jict, 1882. In such a case tho transfer may'bo impeached by tho Official 

•Assignee or Receiver as roprcaonting tho creditors of tho insolvent under 
-that section, though' it was' made Jong before tho commencement of 
the insolvency, provided ho does so witliin tho period of limitation (r). 
A transaction may similarly bo impeached by him if it is void as a specific 
attempt to evade tho operation of tho bankruptcy law. Thus a stipula¬ 
tion in a deed that, upon a man becoming insolvent, that which was 
bis property up 'to the date of tho insolvency should go over to som© 
one else and be taken away from his creditors, is void as being a violation 
of the policy of bankruptcy law, and the Official Assignee or Receiver 
is entitled to such property, though the deed was esecuted long before 
the commencement of the insolvency (w). See para. 138 (8) above. 

<0 

y. 1>. UiO. I , 

<u) 'j’rov. I. A., 8. 28 (7). 

(t>) Ee Maddever (1884) 37 Ch. D. 623 
[lututatiozi]. ' • 

{w) Ex parU Jay (1879) 14 Ch. ». 19 
riandownor and builder] 5 'Ex parte 
. < Jackson ‘(1880) 14 _Ch. 726 

[attomment clause '•in mortgage 


deod-ront unreal] ; Ex parte Bart^ 
(1884) 26 Cb. D. 510 [sbipbml^g 
' contract]; Ex parte Furber 
6 Oi. D. 181 [liquidation oj 
arrangement]; Earner's Mart, L - 
V. Milne (1916) A. C. 106 
' of employment]. See ti’© Indi^ 
Cont™t Aot, 1872, .-23, 
the Transfer' of Property Act, 
1882, b.‘13. ■ , 
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585. General results‘bli the dottriA'e Wfdelation,bade.—A debtor Para* 585 
cannot after the conu^encement ofJiis.iiwolvency - • * 

tion in respect* of-hS'property ,^^hich^^ bind ^e, id^S^^5|l|gnee 
or Receiver, and a pfefsoh d^aling'*^tE'^Si from tLat date may find 
himself in a precarious position. If he pays money to the debtor he 
gets no discharge for it and may have to pay again to the Official Assig¬ 
nee or Receiver; if he receives monej' from the debtor, he is liable to 
return it; if he buys property he gets no title as against the Official 
Assignee or Receiver, unless in each of these cases the transaction 
comes within the protection section (a:): The mere admission of a peti¬ 
tion in insolvency does not debar a creditor from executing the decree 
against the debtor, but upon receipt of notice of petition, the executing 
Court is bound to order the property attached to be delivered to the 
receiver. It has been held'that if there is a sale of the property in the 
meantime, the title of the auction purchaser who purchases after the , 
admission of the petition is not absolute, but contingent on the insol* 
venoy petition being dismissed. If the insolvency petition is dismissed 
be gets an indefeasible title. But if the order of adjudication is made 
he cannot claim any title as against the receiver. There is an exception 
however, in the case of a purchaser in good faith (y). If a purchaser 
can say that the purchase was made in good faith in spite of the fact 
that there has been an order of adjudication subsequent to the auotiorT 
sale, his title to the property will remain unaffected. The doctrine' 
of relation back of the title of the Official Receiver is subject to the 
exception enacted in sec. 67 (3) (z). - u ■ t ■ . 

The,property of the mortgagor when he is,adjudicated insolvent 
vests in the Court with effect from the presentation of the petition in 
insolvency. Hence in a mortgage suit where a preb’minaty decree is 
passed after the mortgagor has applied in insolvency but before he is 
adjudicated insolvent and the decree is made final and the insolvent’s 
property sold in execution theiwf, the proceedings are not binding 
on the receiver if he was not impleaded in those proceedings (o). 


(i) Pontford Baler d? Co, v. Union of 
London and Smilh'a Bank, Ltd, 
(1906) 2 Cli. 444, 452, por Flotchor 
Moulton, L. J. ' 

(y) Jogendra Hath v. Jogneahwar jlfan- 
dal (1935) 39 C. W. N. 1289,1581.C. 
874, (’35) A. C. 612, I.L.R. 63 Cal. 
176. Soo also Brij Behari Oupta v. 
Budh Sen I.L.R. 1942 All. 421, 
C42) A. A. 263. 202 I.C. 7. 

(t) r«nJb3ta Sivayya y. Suryanarayana 


(*38) A. M. 806, 1939 1 Jl.LJ’. 705, 
, 182 LC. 888 ; Trustees of Tribune 

Preee, tiahore v. C. I. T. Punjab, 
Lahore L.R. 66 I. A. 241. I.L.R. 

' 1939 Lah. 475, fSO) A.PC. 208, 43 
aW.N. 1065, 41 Bom L. R. 1150, 
182 I.C. 882. 

(a) Indian Ctriion Co. Ltd. v. Ram- 
Cranial I.LJl. 1941, Kag. 539. 
(•41) A. N. 128, 183 I.C. 97. 
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Paras. 

586-589 


586. Payments fey Insolvent.—-If money belonging to the insolvent 
has been paid by the insolvent or by an agent on hia behalf, between 
the commencement of the insolvency and the date of the order of adjudi* 
cation, it may bo recovered by'the Of&cial Assignee or Receiver from 
the person who has received it or from the agent unless the payment 
comes within the protection section (6). TJiis does not apply to pay¬ 
ments by persons who act merely as messengers to pay over the money (c). 
The relation back of title empowers the Official Assignee or Receiver to 
recover money, which the principle in pari delicto potior est conditio 
possidentis would have prevented the insolvent himself from recovering. 
Thus if money belonging to the insolvent is paid away by a third party 
to stifle a prosecution, it may be recovered from the payee though he 
was ignorant when he received it that it was the insolvent’s money. 
The consideration being illegal, the protection section does not apply {d)- 
See para. 658 below. 

587. Transfer of property by Insolvent.—If property belonging to 

the insolvent is disposed of by him or by an agent on his behalf between 
the commencement of the insolvency and the date of the order of adjudica¬ 
tion, then if the transaction is not within the protection section, the 
property may be recovered back by the Official Assignee or Receiver, 
or the person who made the disposition may be made liable to the Official 
Assignee or Receiver for the value of the property (e). See paras. 669 
and 661 below. , , , 


688. Payments to insolvent.^—If money due to the insolvent is 
paid to him or his agent between the commencement of the insolvency 
and the date of the order of adjudication, the debtor may be compelled 
to pay it again to the Official Assignee or Receiver, or the sum may he 
recovered from the agent, unless the transaction is within the protection 
section (/). See para. 660 above. 

589. Trustees under a void deed of transfer.—When a debtor 
transfers his properly to trustees for the benefit of his creditors (which la 
an act of insolvency), and the trustees take possession of the property 
and carry on his business under the provisions of the deed, and the 


(6) Ex parte Edward* (1884) 13 Q.6.D. 
^ 747 { Be (1894) 1 Q.B. 

433. See also Ex 'parte - Hetder 
■ -(1883) 24Ch.J). 339. 

<c) Cole V. F, Wrxght (1811) 4 Taunt. 
.198,.128 E. R. 305. . . 

(5) r • " ’ ’■* - '>--’-**■7 

<«) J 


CO 


•anesh v. Qantsh 
)39. Nae. 540 (’39) A.lf. 207 
iS I. C. 172; also Ata Mahotni^;^ 
Mehr Chand I.L.R. 16 Lalj- 
J5) A. L. 368, 156 I-C- 
(cEntire v. PoUer <t' Co. (iM^ 
5 • O.B.D. 438, a case of 
lid by - a marine < 
ijnpany to ® bankrupt _ a 
Ijudication. 
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debtor is subsequently adjudged an insolvent on the act of insolvency 
committed by the execution of the deed, the title of the Official Assignee 
relates back to the date of the transfer, and the Official Assignee must 
elect to treat the trustees either as trespassers or as his agents. If he 
elects to treat them as trespassers, they must deliver up to him all the 
property of the insolvent of which they took possession and which remains 
in their possession unconverted, and must pay him the value of any 
property which they have converted (g). If the trustees have paid 
out of the property any sum to their solicitor for costs incurred in relii 
tion to the deed, the trustees are liable to repay that sum to the Official 
Assignee (ft). If a debtor of the insolvent pays his debt to the trustees, 
then, if the transaction is not within the protection section, the debt 
is not discharged, and the debtor may be compelled to payit again to 
the Official Assignee, unless it can be shown that the trustees have paid 
the money to the Official Assignee (t). Where trustees under a creditor’s 
deed took possession of the debtor’s stock in trade, and subsequently 
allowed the debtor to have it back, with the consent of the majority 
of the creditors on a composition being secured, and the debtor sold 
the stock in trade and disposed of-the-^roceeds, it was held that the 
trustees had intermeddled with the estate and must account for the 
stock in trade and pay its value to the trustee in bankruptcy (j). 

590. Sham companies.—If the insolvent sells and transfers his 
business to a company formed by him for that purpose, and the transfer 
is set aside as fraudulent and an act of insolvency, the title of the Official 
Assignee relates back to the date of the transfer, and prevails over that 
of the creditors of the company (ft). If the business of such a company 
has meanwhile been carried on by a receiver for the debenture-holders, 
the receiver is liable as a trespasser to account to the Official Assignee 
for the assets, if any, which may have come into his hands, or for the 
value thereof (i). The same principles, it seems, would apply to cases 
under the Provincial Insolvency Act. 


591. Proviso to sec. 51 : Act ot Insolvency anterior to petitioning 
creditor’s debts.—^Under the English law as it stood before 46 Geo. 3, e. 
135, a commission of bankruptcy was liable to be avoided by the exist¬ 
ence of a prior act of bankruptcy and a sufficient debt whereon a new 


(jr) Ex parte rauffftaa (1884) 14 Q.BJD. 
25. 

{h) Jtt Fortier (1887) 4 Morr. 292. By 
s. 21 of the Deeds of Arrangement 
Act, 1914, s trustee under a deed 
avoided by bankruptcy is entitled 


to expensoe properly incurred. 

(t) Davit V, Patrie (1906) 2 K.B. 786. 
(ji) Re Prigoshen (1912) 2 K. B. 494. 
(A) JleHtrtA(1899)lQ.B. 612. 

(1) Re Goldbitrg (Xo. 2), (1912) 1 K.B, 
608. 


Paras.>- 

589-591 
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Para.SSl 

i 


oommisBion might be sued out. i By see. 5 of that Statute it Tvaa proTided 
that no commission of banlcruptcy should be avoided by reason of any 
act'of-bankruptcy having been.committed'before the'debt due to the 
petitioning'Creditor was contracted,-if the petitioning creditor had not 
notice of any such act -of bankruptcy at the time ■when the debt to him 
was contracted^ By sec. 88 of the Bankruptcy Act, 1849, it was provided 
that no adjudication should, bo deemed in'vahd by reason of any act 
bf bankruptcy prior to the debt of the petitioning creditor, provided 
there 'Was a- sufficient act of bankruptcy subsequent to such debt. Sec. 
43 of the Bankruptcy Act, 1883,' oniwhich the section in both the Indian 
Acts is based, expressly saves the petition and the recei-ving order as 
well aSithe adjudication:. The provisions of sec. 43 of the Apt of 1883 
are re-enacted in sec. 37 of the .Bankruptcy Act; 1914. 
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LECTURE X. 

PART II.'' 

RESTRICTION OF RIGHTS OF EXECUTION CREDITORS. 
[P.-t, I. A., s. 53; Prov. I. A., s. 51.] 


592. Right of creators under execution.—^Where execution of a 
decree has issued against the property of a debtor, no person shall be 
entitled to the benefit of the execution against the Official Assignee 
or Receiver except in respect of assets realised in the course of the execu¬ 
tion by sale or otherwise, under the Presidency-towns Insolvency Act, 
before the date of the order of adjudication and before he had notice 
of the presentation of an insolvency petition, and under the Provincial 
Insolvency Act, before the date of the admission of the petition. 

593. The dividing line.—To entitle an execution creditor to the 
benefit of the execution it is necessary that the assets should have been 
realised in the course of execution before a particular date. Under the 
Presidenoy.towns Insolvency Act the assets must have been realised 
before the date of order of adjudication (a) and before the execution 
creditor had notice of the presentation of an insolvency petition by or 
against the debtor. Under sec. 34 of the Provincial Insolvency Act, 
1907, the dividing line was the same, namely, the date of the order of 
adjudication, but there was no provision that the assets must have 
been realised before the oxecution creditor had notice of the presentation 
of a petition. The result was that a creditor who had obtained a decree 
against a debtor was entitled to proceed with the execution of his decree 
and to have the debtor’s property sold even after the presentation of 
an insolvency petition by or against him and even after he had notice 
of such presentation, and if the sale proceeds were realised before the 
making of the order of adjudication, he was entitled to receive the entire 
sale proceeds (6). To remedy this evil, the section was amended and 


(a) An adjudication order ia mode on 
the day it is pronounced and 
not on tho day when it is signod 
and sealed: Blount v. Whiteli/ 
(1899) 19 X,. T. 635, (1899) 6 
. Mans. 48; Jn the matter of John 
Bodty (1870) 6 Bong. L. R. 309. 
(S) Soo £lr» CAond V. Afurant iol (1912) 
34 All. 628, 16 I. C. 183; Dm 
Daual V. Our Saran Lat (1920) 42 
All. 336, 49 I. C. 67; iladhu 


Sardar v. Chandra (1915) 

42 Cal. 289. 30 I.C. 82 ; Jodluri 
OuTvvayua v, OSicial Beceiver (1941) 
1M. L. J. 405, (’41) A. AI. 575 which 
was a case under the amended 
a. 61; Charanfit Singh v. Sardar 
Mohammad (1936) 160 I. C. 493. 
(*35) A. L. 690 a case m which 
distinction was ohsen'od botwcon 
the dato of presentation and data 
of admission of petition. . 


Paras. 
592, 593 
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Para. 593 the dividing line is now fixed by sec. 51 of the Provincial Insolvency 
Act, 1920, at the date of the admission of the insolvency petition. The 
result is that an execution creditor under that Act is not entitled to the 
benefit of the execution unless the assets are realised before the admission 
of the petition. If therefore the assets are realised after the admission 
of the petition, the benefit of the execution must be handed over to 
the Keceiver on his application to the Insolvency Court (c). 


See. 51 (1) does not mean that where execution has issued against 
the property of the debtor after admission of a petition for adjudication 
and his property is sold the proceeds ipso/acto belong to the receiver 
or the estate of the insolvent. In order to give effect to the section it 
is necessary for the receiver to make an application for the proceeds (d). 


The words "benefit of the execution'' have given rise to some contro¬ 
versy. In a Madras case, Abdur Rahman, J.j held'that it cannot be 
so considered as to cover the net realisation in execution after deduction 
if the costs of the attaching creditors or the other decree holders, and 
consequently a decree holder was not’ entitled to retain‘the c’osts out 
of the money realised by him in the course of execution by sale held 
after the date of the admission of the petition (c). ThatView was not 
approved by a Division Bench of the same Court'(/). It was' held there 
that sec. 51 and'sec. 62 cannot be rwd together, for the wording of sec. 
62 precludes this. Under sec. 51 the decree holder is hound to return to 
the Official Receiver the purchase price for the lot in respect of which the 
balance has been paid only after the admission of the insolvency petition. 
He can in so refunding .deduct from 'the'amount merely^the cost oi 
execution proceedings and not the cost of the suit out of which the 
proceedings T* • :* r'.- Und direct the refund 

tobeinade- ■ • • 'The latter view, it 

is submitted, is correct. 

The benefit of the execution to which the individual execution 
creditor would otherwise!be entitled is lost if the .assets have not been 


(e) Sardar Mohammad'vt habhu Sam 
(1933) 144 I. C. 680, (’33) A. L. 
477, dissenting from Dtn Jlfuftam* 
' mod V. Tara Chand (1930) 116 I.C. 

‘ 193, (’30) A. L. 39 where it was 

held that the Receiver was bound 
to file a regular suit against the 
decree-holder ; liangappa v. Ohan~ 
8h>jam I.L.R. 1937 Nag- ( 37) 
A. X. 349, 170 I.C. 383. 

(S) Jolhimm ' Surajmal v. CHouthmal 
Bhagiralh' (I.L.R. 9 Pat. 4.7, (*31) 
A.P. 70. 130 I.C.-38, 


) Balarami Beddi v. 

(1939) Mad. 343, 183 I-C. 441, 
(’39) AJkl. 291. . 

1 OpcialEteeivcrv.Sayy^’^oAi^ 

* (i942) Mad. 757, SOS 
(’.3) A. M. IIS; 

■v. Ojr.^1 ReceiPfT (Ip**)," 
918,-201 I.O. 23S, («| A. M. 8S. 

t>eo also Sxeamxnatha _ 

"un. 57 M«l. 330 (’33) A. -'f- ‘OS, 
1451. c. aoo. , , 




EXECUTION CfREDlTORS. 


'587 


realised in the course of execution before the respective dates mentioned Para, 593 
above. Accordingly, if the assets are not realised before those dates, 
the property seized under the execution vrill pass to the Official Assignee 
or Receiver for the benefit of the general body of creditors {g). The 
question n’hich always arises in cases of this nature is whether the parti¬ 
cular creditor is entitled to his money in full, while the general body 
of creditors get only their dividend out of the estate, and the test is 
whether the assets claimed by the individual creditor were realised in 
the course of execution before the respective dates mentioned above {k). 

A typical case is where immovable property is sold in execution and 
the purchaser pays 25 per cent, on the amount of the purchase-money 
to the sheriff, and the judgment-debtor becomes insolvent before the 
due date for the payment of the balance. The assets (purchase-money) 
cannot in such a case be deemed to have been realised before the res¬ 
pective dates mentioned above (i), and the sheriff’ must pay to the 
Official Assignee or Receiver the deposit received by him. The execu¬ 
tion creditor is not entitled to the amount, and it 'vill be held by the 
Official Assignee or Receiver for the benefit of the general body of creditors 
including the execution creditor. If the judgment-debtor becomes 
.insolvent after the whole of the purchase-money is paid, the execution 
creditor, and not the Official Assignee or Receiver, is entitled to it, though 
the sale may not be confirmed until after the insolvency (j). But if 
it is otherwise and the decree holder has purchased the property at 
the execution sale he must pay the purchase money to the Official Receiver 



to clium such amount as had been 
realisod in execution before the 
date of the admission of the insol¬ 
vency petition; Tfjmal v. Firm 
Jokhiram (1936) 160 I. C. 146. 
(’36) A. T?. 112. 

(A) Bt Ford (1000) 1 Q. B. 264, 268; 
D. N. ChaUerjet tfc Co. v. Raj 
Kumar (1933) 37 C. W. N. 136, 
146 I.C. 591, (’33) A. C. 851, 
where the assets wore realised 
after admission of first petition 
which was dismiawd, and before 
presentation of second petition and 
it was held that the creditor was 
entitled to it. See also In re 
' Andrew Ex parte Ojfficial Receiver v. 


242; Seshayya v. 0. R. (1939) 


1. M.L.J. 203, (’39) A. M. 896. 
where the order or refund by tho 
Insolvency Court was considered 
suflScient and no suit for recovery 
of tiie purchase money'was con- 
aidered necessary. 

(j) See FirAranalA v. Vi'rc^nd (1882) 
6 Bom. 16 ; D. D, Italia v. Ofieidl 
Aeeignee (1941) Mad. 308, 193 I.a 
460, (’41) A. M. 183; Jagan Nath 
V. Sp. Official Receiver (1939) 
186 I,C. 588, (’40) A. L. 37. It 
is not clear from the report whether 

E urchaae money was deposited 
efore insolvency proceeding com¬ 
menced, although the reasoning 
. that the decree holder was entitled 
to get the sale proceeds bocauso 
no action was taken under sec. 
51 does not appear to be sonnd; 
Brii Behari v. Budh Sen (1942) 
All. 421, 202 I.C. 7, (’42) A. A, 
263; /’irm TeJeehand v. Official 
Aestgrue (1031) 134 I.C. 1178, 
' (•3l)A. S. 164. 
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and not return the property itself [k). In one case the Madras High 
ourt refused to allow the benefit of a purchase to the executing creditor 
on the ground that he had fraudulently suppressed the fact of the 
insolvency proceedings from the executing Court (1). 

594. English law.—^It is necessary at this stage to sound a note 
of warning against applying English decisions as to the rights of execu¬ 
tion creditors to cases arising In India. The English law as to the rights 
of execution creditors is different from the Indian law. Under the 
English law an execution against the goods or land of a debtor, or aa 
attachment of debts due to him, will not be good against the trustee 
in bankruptcy, unless completed by the creditor before the date of the 
receiving order and before notice of a bankruptcy petition or, of an avail¬ 
able act of bankruptcy.' An execution against goods is,completed for 
this purpose by seizure and sale ; an attachment of a debt is completed 
by receipt of the debt; an execution against land is completed by seizure 
or, in the case of an equitable interest in land, by the appointment of 
a receiver (m). The question under the Enghsh law in each case i» 
whether the execution was completed before the material date. Under 
the Indian law, the question to be determined is whether the assets totre 
rMlised in the course of execution by sale or otherwise before the material 
date. These questions are entirely distinct and consequently decisions 
under the English law afford no guide to the determination of questions 
arising under the Indian law. 


Further, under the English law the execution must have been 
completed not only before notice of the presentation of a petition, but 
also before notice of an available act of insolvency. • The execution, 
therefore, must have been completed before the sheriff has been in posses¬ 
sion for twenty-one days; otherwise the execution will be avoided by 
the act of bankruptcy which is deemed to be committed at the expiration 
of twenty-one daj’s, and of which the execution-creditor "will be deemed 
to have notice (n). Under the Indian law notice of an available act 
of insolvency is immaterial. 


It maj’ also be noted that the English law, as contained in secs. 40 
and 41 of the 1914 Act, has been amended by sec. 115 (2) of the Compa¬ 
nies Act, 1947, which provides that tho rights of the Official Receiver 


(4) Firm Dhxmaji Molaji v. O^ieial 
Iteeeivtr (1042) Ma^ 635, 201 
I. C. eS6, (’42) A. M. 425. 

(l) PcHamma v. Official lUetivtr (1033) 
1 M. li. J. 781, (’38) AJL 718. 

(m) B.A.,1B83 ,b. 43;B.A.. 19I4.a.40. 

(n) Fiyg v. ZSoon (1801) 2 QJJ. 690 


Jumt-Dumt' Trustee r. 

1805) 1 Q.D. 324. Sea ^ Jj* 
ort.Offeial Fteeiver r. 
n Thames Count)/ Cou^ P^ffT 
1051) Cb. 052 (Ch.) 

;.ii. 1016 . <i«n 

90 Court of app®*! (193.) Ch. 13 
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or Trustee in bankruptcy thereunder may be Set aside by the Court 
in favour of the creditor to such extent and subject to such terms as 
the Court may think fit. 

695. Attachment.—An attachment, wliether before or after judg¬ 
ment, does not create any charge on the attached property. An attaching 
creditor, therefore, is not a secured creditor within the meaning of sub- 
Ecc. (2) (o). Hence if an order of adjudication is made after attachment, 
but before sale, the property vests in the Ofiicial Assignee or Receiver 
for the benefit of the general body of creditors, and the attaching creditor 
is not entitled to obtain satiafaction of his decree by sale of the attached 
property. The order of adjudication divests the nghts of the attaching 
creditor and remits him to the position of an ordinary creditor (p). A 
obtains a decree against S, and' attaches JB’a property in execution. 
C claims the property as his own, and the executing Court upholds his 
claim and releases the property from attachment. A files a suit against 
B and 0 under 0. 21, r. 63, of the Code of Civil Procedure, 1008, for a 
declaration that the property belongs to B, and obtains a decree. C 
appeals from the decree to the High Court. The appeal is dismissed, 
with the result that the attachment is revived. A is nevertheless an 
unsecured creditor and if R is adjudged in^lvent before the property 
coaid be sold in execution of A’s decree, A is entitled only to a rateable 
distribution of the assets ( 5 ). It does not in any way improve the 
attaching creditor's position where the property attached is, on account 
of its liability to deterioration during the period of attachment, converted 
into money by sale. In ‘such a case the attachment fastens itself to 
the money and the money cannot be regarded as property ‘realised in 
execution’ within the meaning of sec. 61 (Ij'of the ^ovincial Insolvency 
Act (r). It may be noted that where the joint family property is attached 
by a creditor and the ‘karta’ or manager afterwards becomes insolvent 
the power of the manager to dispose of joint family property to discharge 
business liabilities, which becomes vested in the Official Receiver, is not 


(0) Uyramjt Bomanji Talati v. Official 
Atfignee of Bomay 41 Bom. L.B. 
606. 

Ip) Baghunath Das v. Sundar Das 
(1916) 42 Cal. 72, 41 I.A. 261, 24 
I. C. 304 ; Frederick ■ Peacock v. 
Madan Qopal (1902) 29 Cal. 428; 
Charles Agnew Turner v. FesUmji 
(1896) 20 Bom. 403 ; Kashi Plaih v. 
Kanaiya Lai (1916) 37 AU. 452, 
29 I. C. 990; Kriahnasioamy 
Mudaliar v. Official Assignee of 
Madras (1903) 26 Mad. 673 ; Bansi- 


tat V. ii.aaMnatn (ISSS) x.u. 
686 (*33) A. A. 229; D. D. Itcdia v. 
Offu^/dl Assignee (1941) Mad. 393, 
: 193 r.a' 460, ('41) A.M. 183. 

(9) Baranchandra v. Jay Chand (1930) 
67 Cal, 122, (’29) A. C. 624 ; Manic- 
ka Chettyar v. Official Assignee 
(1944) 1 M.L.J. 116, (’44) A.M. 333; 
• Balaramt Reddi v. Official Receiver, 
- NeUore I.L.R. . 1939 Mad. 343, 
(•39) A. M. 291, 183 I.O. 441. 

. (r) Official Receiver v, (1944) 

1 ITT. J rSi\ A nr <lflQ 
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unrestricted but subject to the clog created upon it by attachment (a). 
In a Lahore caso it was decided that if the property is sold in execution, 
and the moneys paid to the attaching creditor, the. proper course for 
the Official Assignee or Receiver is to file a suit against the creditor 
for the recovery of the moneys and not to-apply under sec. 144 of the 
Civil Procedure Code (i). This case was subsequently dissented from 
by the same High Court and it was held that the Insolvency Court had 
jurisdiction under sec. 4 of the Provincial Insolvency Act to order the 
creditor to hand over the sale proceeds to the Receiver and that it was 
not necessary for the Receiver to file a suit (m). ■ The same effect follows 
even in the case of a vesting order by a foreign Court (v).' 


596. Realiiatlon of assets.—^An execution against the ’property 
of a debtor is not good against the Official Assignee or Receiver except 
in respect of “assets realized in the course of the execution by sale or 
otherwise”. The words “assets realized in the course of the execution 
by sale or otherwise” have been taken from sec. 295 of the Code of Civil 
Procedure, 1882, which provides for rateable distribution of “assets 
realized by sale or otherwise in execution of a decree” among the holders 
of decrees for money against the same j'udgment-debtor. The words 
used in see. 295 gave rise to a considerable conflict of opinion, and they 
have been replaced in the correspondbg section 73 of the Code of Civil 
Procedure, 1908, by the words “assets held by a Court”. , The meaning 
of the word “asset” in sec. 63 of the Presidency.towns Insolvency Act 
is limited to money or cash which is capable of immediate distribution 
among the decree holders. Sec. 73 of the Civil Procedure Code has 
not widened the scope of the section because the words “assets held by 
a Coxirt” must mean “money held by a Court” for it is only mon^ 
and not goods which can be the subject of rateable distribution («’)• 
Assets are realised only when the full amoimt of the bid is deposited. 
Where however three lots of properties are sold originating from a 
proclamation and the amounts are paid on different dates the assete 
are realised on the dates on which the deposit for each lot is made an 
not only on the date on which the deposit is made for the third lot (x)- 


Kamala Bala r. Surendra Nalh 
(1937) 2 Cal. 676, 41 C.WJJ. 1079, 
172 I.C. 914, (’37) A.C. 617; 
Official Receiver v. Firm Ldkhand 
(’43) A.M. 94. 

Din Muhammad v. Tara Chand 
(1930) 116 I.C. 192, {'30) AJ-. 39. 
Sardar Mohammad v. Labhv Ram 
. (1933) 144 I.C. 680, (’33) AX. 477. 
Official Receiver, Secunderabad v. 
lAxkehminarayana (1931) 64 Alad. 


127, 1321. C. 297, (’31) A.M. ^ 
(w) Deva Dutt Serogi 
^ Sons I.L.R. 2 ^-im 

■ (’39) A.C. 630, 43 C.W.N. 1197. 

184 I.C. 657. ' , 

(*) Official Receiver V. 

’ I.Ib. 1942 ilad. 757. (’43) 

118, 208 I.C. 289. In 8PP«»‘S 
K. Satnbasiva Ayyar v. 

Receiver. West Tanjore (4-) 

88 , 2011. C. 238. 
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It is not necessary to set out here the vast mass of decisions bearing 
on the words “assets realized by sale or otherwise in execution of a 
decree” in sec. 295 of the Code of 1882. They will be found in the notes 
to sec. 73 in any commentary on the Code of Civil Procedure. We 
proceed to note some of the important decisions. 


Where a Court is appraised of the pending of an application for 
insolvency to another Court and of the further fact that the application 
has been admitted, it should stay its hand so far as concerns the execution 
of the decree by creditors of the insolvent (y). 


597. Garnishee notice .—A obtains a decree against B for Bs. 
1,000. G owes Es. 1,600 to B. In execution of his decree A attaches 
the debt due by C to B and a garnishee notice is issued. The notice 
is served on 0 and he pays Rs. 1,600 to the sherifT. Before the amount 
is paid.over to if, B is adjudged insolvent, and his property vests in 
the 0£B.cial Assignee. Upon these facta it was held in a case under the 
Indian Insolvency Act, 1848, that the Official Assignee, and not A, was 
entitled to the money (z). The case was decided under the English law. 
Under that law an attachment of a debt is not complete until it is actuaUy 
received by the execution creditor. Under the present section, immediate* 
ly the money was paid by C to the sheriff, it would be an asset realised 
in the course of execution, and A would be entitled to it in preference 
to the Official Assignee (a). 


598. Order for rateable distribution.—Where property belonging 
to a judgment-debtor is attached on the application of a decree-holder, 
and other persons holding money decrees against him have applied for 
execution, and the property is subsequently sold and the’ proceeds arc 
realized, and an order for rateable distribution is made under sec. 73 
of the Code of Civil Procedure, 1908, and the judgment-debtor afterwards 
becomes insolvent, the persona entitled to the sale-proceeds -are the 
execution creditor and the other decree-holders Included in the order. 
Prom the time the order for rateable distribution is made, the money 
belongs to them. The Official Assignee or Receiver is not entitled to 
any part thereof (6). ' 


599. Receiver of mortgaged property.—Where after the passing 
of a decree in a mortgage suit for a sale of the mortgaged property, a 


(y) Mafitndra Kumar Baishya Shaha 
V. Detneshchandra Boy Chaudhuri 
{1933) 60 Cal. 696. 

(:)' Jitmand v. Bamehand (1905) 29 
Bom. 405. I ' 

{a) OJJicial Atsigneo v. Durya Pratad 


(1934) 0 Luck. 278, 147 I.C. 68. 
(•34) A. o. a. 

(fc) Becetver v. Venkatarama 

Iyer (1922) 42 Mad. LJ. 361, 68 
I. C. 612, (’22) A.M. 31 1 'HotacUeon 
V. Durrani (1900) 27 Col. 351. 
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receiver is appointed by consent of the parties to recover the rents of 
the property for a period of one year and to hand them over to the 
plaintifF-raortgagee, the latter alone is entitled to’ them. The insolvent^ 
of the mortgagor at any time during the period'of one year does not 
affect the plaintiff’s rights. The OiHcial Assignee is not entitled-to 
them, nor are other decree-holders, if any, entitled to a rateable distribu¬ 
tion thereof (c). Where' a receiver is appointed at the instance of an 
equitable mortgagee the income realized from the mortgaged property 
should’in law be considered as car-marked for his use and treated as 
additional security for the amount due to the mortgagee, and the latter 
is entitled Avhen he is not able to realise his decretal‘amount’by the 
sale of the mortgaged properties to proceed against the income in the 
hands of-.the receiver in preference to the,Official Assignee in whom 
the properties of the mortgagor,might,haye,subsequently vested (d). • 

600. Secured creditors [sub-sec. (2)].—The restrictions imposed 
by the section und^r consideration on the rights of creditor's under execu¬ 
tion do not affect the right of a secured creditor in respect of property 
against which a decree is executed. Thus a' mortgagee who has obtained 
a decree for sale of the 'mortgaged property is entitled to have the property 
sold in execution of his decree even after an order of adjudication is 
made against the mortgagor (c). The' fad that the mortgagee can 
proceed to execute his decree and is unaffected by the insolvency of the 
mortgagor does not imply that an action against the insolvent mortgagor 
may proceed m the absence of the person to whom the equity of redemp¬ 
tion has been assigned by the operation of law. The latter alone w 
entitled to transact in regard to it and not the insolvent and has the 
sole interest in the subject matter of the suit. To him must be given the 
opportunity of redeeming .the property. He alone has the right to 
contest the execution application or prefer an appeal (/). See paras. 
259 and 599. 


601. Money in Court' and secured creditors.—It has been hel 
in England that where in an action on a bill of exchange money is deposit¬ 
ed in Court by the defendant to abide the event, and the matter is sub- 


(c) Jhunku XmI v. Fiari Lai (1917) 
39 All. 204, 38 I.O. 613; Be AZoolji 
Morarji (’29) A. S. 114, 116 I.C. 
306. See also Be Ptaret (1919) 
1 K. B. 354, 363, 364. 

M.aharaja qf Pothapuram v. Ookul 
doe Oovardhandoss I.L.R.‘ 64 Msd. 
565, (’31) A. M. 626, 133 I.a 604. 
(e) Lang v. Btptullabhai (1914) 38 
Bom. 859, 21 I.C. 714;-/*Ain»r 
.V. Uarjiwin (1897) 21 Bom. 681; 


O^ickd Btceiver v. 

Chetti (1925) 48 Mad. 750, S8 I.C. 
934. (’25) AAL 1051. . 

Kola Chand v. 

Jilarwari (’27) A.PC. 

I.A. 190; Bajendf^ndray^^ 
Chandra (1933) 60 Cal. 1-95. ^ 
I.O. 309, Vsl) A. 

Khan V. Shambhu Dayal (1931) 130 
I. C. 485, ('3IJ A.A. 159. , 
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raitted to arbitration, and before the, award the defendant becomes Para. 601 
bankrupt, and an award is subsequently made in favour of the plaintiff, 
the plaintiff is to be treated as a secured creditor in respect, of-the 
deposit { 3 ). In that ease Sir W. M. James, L J., said that the effect 
of the Older was that “the money which was paid into CJourt belonged 
to the party who might be eventually found entitled to the sum”, olt 
has similarly been held that where money, is paid into Court admitting 
liability, the plaintiff in the event of the defendant’s bankruptcy is a 
secured creditor in respect of it, and when liability is denied, he is a 
secured creditor for so much of his claim in the action as may be admitted 
for proof in bankruptcy (A). The same principle has been held to apply 
to money paid into Court as a condition of leave to defend under the 
Rules of the Supreme Court, 1883, 0.14, and such money will be ordered 
to remain in Court until the event is determined either,by trialof action 
or admission of a proof,(t). .The principle of these decisions has been 
applied to cases arising in.India, .j We proceed to note the Indian cases. 

Where a defendant has been arrested before judgment, and is 
released from custody on paying into-Court, under 0. 38, r. 2, of the 
Code of Civil Procedure, 1908, a suku of. money sufficient to meet the 
plaintiff's claim in the suit, and he is afterwards adjudged insolvent, ihe 
plaintiff is a'secured creditor to the extent of .the amount for which 
judgment may be passed for him and he is entitled to payment in priority 
to tho Official Assignee, u But it‘is otherwise if the defendant pays money 
into Court as a security for his appearance'aX any time when called upon 
while tlie suit is pending (j)j WherO'money'is paid'into Court by the 
defendant under 0. 38,'r.'5, of the Code, the.plaintiff acquires no charge 
■on the money, and it passes to the Offibial Assignee on 'his insolvency. 

The reason is that the money in such ^a cose is,deposited as a security to 
produce and place at the disposal' of the Court property which the 
defendant was about to dispose of.or remove‘from the, jurisdiction of 
the Court (A). The same rule applies where property is attached before 
judgment and it is released by the defend(mt on paying money into 
Court (0.- If a stay of execution is granted by the Appellate Court under 
0. 41, r. 6 of the Code, on the appellant depositing in Court tojthe credit 
of the suit the decretal amount, and the appellant becomes insolvent 
before tho hearing of the appeal, and the appeal is subsequently dismissed 

.{a) Sx parU Banner (1874) L.R. Q Ch. ' nee, Madras (1916) 39 Mad. 003, 

App. 370. Soo also Ex parU 321.O. 100. 

T*. -j-.j »i«7o\ !*> p. p Art pntncuha Hath v. MoMni Mohan 

Jh) ■■ ■ ■ ;*! ■!■ (1915) 19 C.WJf. 1200, 31 LC. 

<i) ■• ■ ■. I ■ * S,' ’ -5‘ 673 ; Jthu Prolaeh v. A. K. Batu 

<j) ■ - I !• <• "• (1943) 47 C.W.N. 4S0, 210 I.C. 

491. C. 20. . 6S3, (’43) A. (X 555. 

<l) EirtMlappa v. The OJfieial Atsiy- 
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the amount so deposited is payable to the decree-holder and not to the 
Official Assignee '{vi ).' Money depositeddn Court as security under an 
order made under 0. 9, r. 13, of the Code of Civil Procedure, 1908, by 
Trhich an ex^rte decree is set aside and the suit restored, has been held 
to stand on the same footing as moneyipaid in to abide the event, and is 
security to the plaintiff for the sum for which he may ultimately obtain 
a decree. The insolvency of the defendant does not affect the plaintiff's 
right to draw out thb sum from Court if a decree is eventually passed 
in his favour (a). Similarly money paid into .Court by the defendant^ 
as a condition of being allowed to defend a summary suit under 0. 37, r- 
3 of the Code, is a security to the plaintiff for. the amount for’which 
judgment may be passed for him (o). And so is’money paid into Court 
by the defendant under O. <24, r. 1, of the Code (p). 

602, Execution-purchaser buying In good'falth [sub-seci (3)].—It is 
provided by section'63 (3) of the'Presidency-towns Insolvency Act and 
the corresponding section '51 '(3) of the Provincial Insolvency Act that a 
person who in good faith purchases the property of a debtor under a sale 
in execution shall in all cases acquire a good title to it against the OfBci* 
al Assignee or Receiver. . Whet© riie property of a debtor is sold in exe* 
cution before the filing of the insolrencypetition and the sale is for some 
< reason subsequently set aside, the property sold will vest'in the Official 
Receiver.'. But 1 if it is' not-the property would-pass to the purchaser 
‘independent I of'the question of good faith,'and the execution creditor 
'would be'entitled to the sale-proceeds (g). A'purchase made'on the 
'faith of' the Court’s order would negative any inference of bad faith 
which ’ knowledge of the debtor’s insolvency standing alone might possibly 
justify {r). . This subj'eot is discussed -fully in paragraph 255 above. 


(m) Cfwwthmull V. CaJ " 

'i' ■ i Sted« Association ! ’ ’ • • 

, 1010, 84 I.C., ! 

416; Liaulat Bam *' 

T '{1931) 133 1.0. 28: 

. , a case in T^hich th ■ - • s 

ed a mortgage as' 

(n) Parsotam Das -v.-David (1915) I 3 
,An. ,L. J. 893,-30 LC. .779 ;- 
Oouranga Behari v'. Mahindn^ Nath 


( 0 ) 

(P ■ 
( 9 ) 


. _i'w A.Sr. 

’ ' . ! ; cnlala- 

, . ■ . *' r. 388, 

. s casa 

.. s-erdcf 

' ] .oratiTe 

. 

I.C.,7C9, (’42) A.M. 415, AMW 
Suarup V. ^ 

W -LJ. 857. m i.a 

A. A. 252 ; Brij BeJiari 
fmi) AU. 421. 202 IC. 7. (4-) 
A. 'A. 263 { Jl/o/iZal Dhannalal • 
l^Qthu Oanapalt (IWO) 79- • • 

■V. Lachmnn I.L.R- 79 
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Part m. 

PROPERTY TAKEN IN EXECUTION. 

[P.-t. I. A., s. 45. 54 ; Prov. I. A., s. 52.] 

603. Duties of Court executing decree as to property taken in exe- P^ra. 603 
cution.—^Whero execution of a decree has been issued against any 
property of a debtor which is saleable in execution, and before the sale 
thereof notice is given to the Court executing the decree, in cases governed 
by the Presidency-towns Insolvency Act that on. order o/ adjudicaiim 
has been made against the debtor, and in cases governed by the Provincial 
Insolvency Act that an insolvency petition by or against the debtor (a) has 
been admitted, the Court must, on application, direct the property, if 
in the possession of the Court, to be delivered to the Official Assignee or 
Beoeiver, but the costs of the execution will be a first charge on the 
property so delivered, and the Official Assignee or Receiver may sell the 
property or an adequate part thereof for’the purpose of satisfying the 
charge. Upon receipt of an application for delivery of the property, 
the Court'executing the decree cannot investigate or decide questions 
of title in dispute between the insolvent judgment-debtor or any other 
judgment*debtor or stranger (6).' The Provincial Insolvency Act also 
provides that the'costs of the suit in tokiek the decree ioas made are a first 
charge on the property so delivered. It is only the executing Court 
that can pass an order under section 52 of the Provincial Insolvency Act 
and jiot the Insolvency Court (c). 

Where however the property has been sold before the order of 
adjudication and before the executing Court learns of the Insolvency 
proceedings and there is no application to have the property delivered 
to the receiver. There is no ground for holding that 'the Court has no 
jurisdiction to continue the execution proceedings (d). ‘ , 

(a) Btishfihar.Nexth v. Baga Mai (’29) * 826, (*35) A.M. 651. 

. - . T » ’ (c) Mc^urtth V. S.B. MiUa Co., Ltd, 

■ (1934) 33 C.W.N. 1122, 153 I.C. 

. 77, (’35) A.C. 150, where the 
procodtire to cure tho irregularity 
' created by tho Insolvency Court 

making an order tinder s. 52 is 

' indicated. 

(d) Chandulal Laxtnxnaro'jan v. 

(ii) Bhikamehand, supra. 

uo iuau. 1U.JO, i.M 



696 


I.BCTURE X. 


Para. 604 


604. Sale by executing Court after notice or order of adjudication.— 
Two conditions must be satisfied before an order can be made by the 
Court executing the decree for delivery of the attached property 
to the OfBcial Assignee or Receiver. The first is that notice must be 
given to the executing Court of the order of adjudication or of the 
admission of the insolvency petition as the case may be, and the second 
is that there must be an application to the executing Court fordeliveiy 
of the property to the Official Assignee or Receiver. If such notice is 
given and such application is made, the executing Court is bound to 
direct the property to be delivered to the Official Assignee or Receiver. 
It does not, however, follow that if no such application is made, the 
Court executing the decree can sell the property even if it had such notice 
as is mentioned above. In a Bombay case under the Provincial Insol¬ 
vency Act the judgment-debtor applied to be adjudged insolvent after 
attachment but before sale of his property in execution of a decree against 
him. The petition was admitted and the executing Court had notice 
of the admission of the petition. No applica'tion, was. made, to the 
executing Court for raising the attachment and for delivery of the 
property to the Receiver, and the Court ordered the property to be sold 
and. ,the sale proceeds, to be handed over to the Receiver. , The order 
■was reversed on appeal and it was held that the executing Court having 
notice of the admission of the insolvency petition, was bound to stay 
the sale (e). _In a Madras case, also under the same Act, ,it was said 
that a sale by an executing Court after notice of the order of adjudication 
was void as against the Receiver (/). In another Madras case it was held 
that section 62 of the Provincial Insolvency Act contemplates the 
presentation of an application by an interim Receiver after an insolvency 
petition has been admitted, and the executing Court is bound to stay the 
sale and direct delivery of the property to the interim Receiver (g). The 


<e) Mahasukh v. ValibTuxi (1928) 30 
Bom. L R. 455, 109 I.C. 152, 
(’28) A.B. 177; Mulktan Chettiar v. 
Venkitti^uximi (1936) 59 Mad. 928, 
(’36) A. M. 819 ; Mohitosh DuUa v. 
Satiah Chandra (1931) 35 C.W.N. 
971, '136 I.C.- 593, {'32) A.C. 
203, where an interim receiver waa 
unsucceeaful in seeking to set aside 
sale without giving notice and 
making an application for etajr 
of sale. 

(/) Anantharama Iyer v. Kvttimaiu 
(1916) 30 Mad. L.J. 611, at p. 614, 
34 I.C. 829 ; Mallikarjuna Jiao v. 
Official Receiver (1938) Mad. 1063, 
178 I.C. 135, (’38) A.M. 449, a 
case of sole after adjudication to 


• which B. 51 (3) of the Prov. Ins. 
Act was not applied. See however 
Mttthan Cheiliar v. Venlitusicam 
- Naicker I,L.R. 59 Mad. 92^ ( 36) 
A. M. 819, 170 I.C. 510. Where a 
contrary view was expressed anfl 
it was said that there is nothing m 
' B. 62 which qualifies the ve^ 
emphatic language of e. 51 ( )• 
This case was referred to and not 
followed in Malikariuna Bao v. 
Official Receiver, eupra; see sbo 

Venkata Sivayya v. Suryanarayana 

(’38) A.M. 906. , 

) Sivaaami v. SubnrMnta Aty^ 
(1932) 55 Mad. 316, 138 I.C. 338, 
(’32) A. M. 95. t 
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Calcutta-High Court also held that where an executing Court is appraised 
of the pendency of insolvency proceedings against a judgment-debtor 
before the sale of the property such sale in execution is void against the 
receiver although the receiver may not have made the application for 
delivery of the property (A). On the other hand it was held by the High 
Court of Lahore (i) that if no application is made, the Court executing 
a decree may sell the property even if it has notice of the admission of a 
petition. In support of its judgment the Court relied upon Trustee of 
Woolford’s Estate v. Levy (j), a case under section 46 of the Bankruptcy 
Act, 1883 (b). In that case it was held that a sale by the sheriff after a 
receiving order in execution of a decree against the debtor, though made 
with notice of the order, was valid as against the trustee in bankruptcy 
appointed after adjudication, if no application was made by the OfScial 
Receiver under that section for delivery of the property to him. The 
distinguishing features of that case are, first, that the sheriff after he came 
to know of the receiving order communicated with the Official Receiver 
and the Official Receiver wrote to the sheriff asking him to realise the 
goods and to account to him for the sale proceeds, and, secondly, that a 
receiving order under the English law does not vest the debtor’s property 
in the Official Receiver as an adjudication order vests it in the trustee in 
bankruptcy. The Lahore decision, it is submitted, is erroneous. In a 
case from Patna a sale in execution of a decree against an insolvent was 
held after the .petition in insolvency was admitted and an interim 
Receiver appointed. In proceedings under section 4 by the Receiver 
the sale was held to be valid. The piuvhaser obtained possession and 
that possession «was not disturbed by the Receiver.’ After the order for 
adjudication the insolvent and another applied'to set aside the sale on 
the ground'that the sale was uithout jurisdiction and illegal. It was 
held that the order against the Receiver had the effect of a judgment 
tn rem and could not be disturbed by a subsequent application (I). 

■ 605. Application for delivery of possession.—The application 
for delivery of the property to the Official Assignee or Receiver may be 
made'by the Official Assignee or Receiver. It may, it seems, also bo 
made by the judgment-debtor liimself (m). It cannot be made by an 
interim Receiver (n), for the section now under consideration contem- 


(A) AlaheruJra Kumar v. Detneshchandra 
I.LJt. 60 Cal. 696 (’33) A.C. 661, 
' r 37 C.W.N.;392. 145 I.C. 697. 

{») Kalla liam v. Labhar/a (1924) 
r 6Lah. L-I. 232, 80 I.C. 609. (’23) 
' A» L. 168. ' 

(i) (1892) 1 Q.B. 772. , 

(t) ' Now B. A.. 1914, 8. 41. 

(1) tBarwiram v. Anandi Itam Mohan 


(1935) 153 I.C. 734, (’33) A. P. 273. 
Ifn) Tirptf Thaktir v. Mahanth Ram- 
vertaah (1930) 12S.I.G. 783, (’30) 

- A J, 406. . -i 

(n) As to tbo appointment of aa 
• iatemn roceirer and bis powers, 
fieo P.-t. 8. 16 and Prov. I.A.. 

- 8 . 20 . 


'Paras. 
604, 605 
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Para. 605 plates a sale of the property for the purpose of satisfying the charge on the 
property for the costs of execution, and an interim Receiver has no power 
to sell the property. Hence the executing Court will not order delivery 
of the property if there is no Official Receiver appointed to receive it (o). 
There is no vesting of the'debtor’s property in an interim Receiver as in 
the case of a Receiver appointed under section 56 (1) of the Provincial 
Insolvency Act, after the making of the order of adjudication (p). 


The’ corresponding section (section 35) of the Provincial Insolvency 
Act, 1907, provided for delivery of property to the Receiver after an 
order of adjudication had been made. The present section provides for 
an order directing the property to be delivered to the Receiver after the 
admission of an insolvency petition. It is difficult to conceive how such 
an order can ever be made for no Receiver can be appointed until 
adjudication. It may be observed that the corresponding clause of 
the Presidency-towns Insolvency Bill, as it • was originally drafted, 
contained the words “a petition has been presented against the 
debtor,” but those words were omitted, and the words “an order of 
adjudication has been made against the debtor” were substituted for 
them. The reason given for the change was that the Official Assignee 
had no locus standi until an order of adjudication was made. 


The High Court of Madras in Sivasami v. Subramania (1932) 55 
Mad. 316, 136 I. C. 338, (’32) A.M. 95 held that an interim receiver is 
entitled to make an application for delivery of property to him The 
Bench (Waller and Pandalai, J. J.) dissented from the decision in 
Subramania Ayyar v. Official Receiver, Tanjore (1926) SO Mad. L. J. 665, 
93 I. C. 877, (’26) A. 51. 432. The High Court of Lahore in Madho Ram 
v. RajKisTian (1932) I.L.R. 14 Lah. 63, 138 I. C. 821, (’32) A. L. 471 
also decided that the interim receiver is competent to make the app 
cation. This decision was followed in Bishan Singh v. Ourmulch Ram 
(1933) 141 I. C. 47, (’33) A. L. 192. Only a validly appointed intenm 
receiver may however make an appb'cation under section: Sahu 
Saran v. Beni Persad (1933) 31 All. L. J. 1342, (’ 33 ) A. A. 559 (g). The 

Lytm Lord «£• Co. v. 
r28) A. S. 199? 

Cheuiar v. 

... 

only if « Roooi™. U oppointod. (4,1 aVoS#! 1 

,78 I.C. -”87. r38) | Ta. i 


(o) Mofiiiosh putt V. S^Uh^ 


(P) 
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question v^hether the executing Coiirt can proceed to selli.the property 
where no receiver—either interim or otherwise—has [been appointed! 
latterly arose before the Calcutta High Court. It;was pointed out that' 
the languoge of section 52 itself postulates the existence of two conditions, 
before an executing Court can make an order of delivery of the attached 
property; the first is ithat there shotdd be notice of-the admission 
of the petition of insolvency, i-and, the second’, thatuthere should 
be an application before the executing Court for delivery of the property 
to the receiver. As to who should make that application there is'diver¬ 
gence of view of the Courts in India. But apart from the difficulty 
created on that account it was held-that section 52 >would have no 
application to a case where no receiver has been actually appointed and 
consequently in such a case, the executing Court need not stay the 
execution and can proceed with the sale (r). ■ 

606. Property In possession of Court.—^There is a conflict of opinion 
whether the word “property” in the section is confined to movables 
only, or it also includes immovable property. It had been held in Sind 
that the word “property” was confined to movables only, and did not 
include immovable property nor did it include debts. The reason given 
was that immovable property is attached not by an actual seizure but 
by an order prohibiting the judgment-debtor from transferring or 
charging the property, and all persons from taking any benefit from such 
transfer or charge ; the judgment-debtor continues in possession, and the 
executing Court cannot therefore be said to have possession of such 
property within the meaning of the section. The Court also relied on the 
provisions of section 41 of the Bankruptcy Act, 1914, where the word 
used is “goods” («). On the other hand, it was held by the High Courts 
of Bombay (t) and Calcutta (u) that the section applies to immovable 
property also, the reason given being that the effect of an attachment of 
immovable property is that the property remains in ciulodia kgis during 
the period of attachment, and that it is immaterial whether physical posses¬ 
sion exists or does not exist. The High Court of Calcutta went further 
and held that the section refers to the case of attachment of all kinds of 


Xozm» OH unis v. BuJehdto KonAai- 
yclal (1835) X61 LC. 6«1, 036) AJT. 
120 i Muthan Ohettiar v. F<nl:i(u- 
ftromi Lorain LLJK. 59 ibkd. 
928, (’36) A. M. 819, 170 I.C. 670. 
(r) Birtndm Mohan v. RajthaM Co- 
ope^toe Tovn HanJ: (’46) A.O. iOO, 
49 0,WJ;T. 290. Sea alio Jofftn- 
dranath v. Jagntthuiar Mandal 
I.LJI. 63 Cal. 176, 39 C.WJ?. 


1289, (’36) A.C. 612, 158 I.C. 674. 
(«) Ijyon Lord <b Co. v. Virbhandat 
' (’28) A. 8. 199. See a P. C. (1908) 
- 21, tr. 43 and 52. : . 

(U Mahaaukh v. Valibhai (1928) SO 
Bom. L. B. 455; 109 I.C. 162, 
(’28) A.B. 177. . 

(«) Saranehandm v. Jay Ohand (1930) 
67 Cah 122, (’29) A. a 624. 


Paras.'' 
605,.606 
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Paras. 

606-607 


property. This View” was followed by the High Court of Lahore (t?). 
It is submittcd'that the tiott taken by the Sind Court was not correct. 
Tho word “goods” is also used in section d (1) (e) of the Bankruptcy Act, 
1914, which coiresponds to section 9 (o) of the Presidency-towns Insol¬ 
vency Act'and section fl'(e) of the Provincial Insolvency Act. It cannot 
possibly be suggested that the word “property” in sections 9 (e) and 6 (e) 
is’confincd to movables only. The reason why the two English sections 
ard confined tO goods is to bo found in tho peculiarities of the English 
law ns to real'propertj*. Property, whicli is not attached, cannot be said 
to be in the possession of the" Courts- and tlierefore the Receiver cannot 
make an application to stop the''sale of propertyt'which a creditor is* 
seeking to attach'lw). ' • • < - * . t - • 


606A. Costs of execution.—^The costs of. execution to which the 
decree-holder is entitled include the costs of a suit (if any) brought under 
0.21,,r. 63,-of,the Code of Civil.Procedure, 1908, and the^costs of appeal 
to,the High Court from the decree,in such suit (z).' ; 


! 607.^ .Secured /creators'.—The action'under consideration does not 

affect the rights |Of secured (Creditors,(y). " * * ,li , ,, , i 


;r;i' i. < •. i)> * • -i i i.n’ "'i', 

TO V " ' it.i* ' . p- ‘ ’ I ' 



; 'Mui 'M 
, ,1J , 

'Ul! I, ■ ■' 
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LECTURE X. 

PART rv. 

AVOIDANCE OP VOLUNTARY TRANSFERS. 

[P.-t. I. A., s. 55 ; Prov. I. A., 1920. s. 53 ; Prov. I. A., 1907, s. 36.] 

608. Avoidance ol voluntary transfers.—Any traixsfer of property, Para. 608 
not being a transfer made before and in consideration of marriage, or 
made in favour of a purchaser or incumbrancer in good faith, and for 
valuable consideration, shall, if the transferor is adjudged insolvent 
•within two years after the date of the transfer, be void against the Offi¬ 
cial Assignee or Receiver The words used in the corresponding sec, 

53 of the Provincial Insolvency Act are “be voidable as against the 
receiver and may be annulled by the Court.” This difference is immate¬ 
rial, for the word “void” in sec. 65 of the Presidency-tomis Insolvency 
Act has been held to mean “voidable”. 

The expression “voluntary transfer” in sec. 63 is not limited to any 
particular form of alienation of his property by the debtor. The ex¬ 
pression is wide enough to cover all sorts of devices that may bo practised 
or suffered by the debtor to deprive the creditors of the benefit of liis 
property {a). Sec. 63 of the Provincial Insolvency Act refers to “any 
transfer” which include a transfer made by a decree. A transfer made 
by a nominal transferee from the insolvent can fall ivithin the purview 
of the section and can be set aside where it can be gathered from the 
circumstances of the case that the real transferor was-the insolvent 
himself and that both the transfers were .intended to be.part of one 
transaction (6). ’ ■ 

Sections 63 and 64 deal ivith a transfer which is voidable at the 
option of,the creditors. The transfer made after,the presentation of 
the creditor’s petition on which the order of adjudication was passed 
is void a6,tnifto and is not covered by sec. 63 or 54 (c). Sec. 53 deals 
•with a real transfer of property* made by the insolvent whereby title 

(o) Offioiol Aisignte V. Kanniah Naidu .■ L. R. 255:(’30) A.B. 176, 162 I.C- 
. {1935)<B8 Mad. 702, 160 l.C. 425.) 659, - . '1 

'I {’35) A.M. 1009, where remission (c) Kaahinath v. Oantsh LL.B. 1939 

of dobt 'without consideration was . .Xag. 640, (’39) A.N. 207, 183 
.'’•regard^ as•%’oluntaiy transfer. ■ I.C.-172. 

(6) Isamoddin v. Ajmoddin 38 Bom. • . ' ' ' • . . • 
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Paras. 

€08>610 


has pnvcd from the msoh'cnt to the transferee. \\Tiero, however, s 
transaction entered into by tho insolvent is alleged to bo benami, that 
the title has not passed from tho insolvent to tliird parties and tho pro* 
perty is still tho property of tho in-solvcnts, there is no real transfer 
at all within tho meaning of seo. 53 and tho Court has the power to 
annul tho transaction (d). Similar is tho position irith what aro alleged 
to bo fictitious transfers ^e). 


609. History of the section.—*Thts section is based on the’^Bant* 
ruptf^’ Act, 3S83, see. 47, now tho Bankruptcy Act, 1014, sec. 42. The 
history of the English section begins aith 1 Jac. 1, c. 15, sec.' 5. Under 
that statute and under 6 Geo. 4, c. 16, see. 73, and the Bankruptcy 
Act, 1849, sec. 120, tho aroidanco of a voluntary settlement was effected 
by an order in bankruptcy for tho sale by the trustee in bankruptcy 
of tho subject-matter of tho settlement, and neither the word "void” 
nor the word "voidable” was used (/). No such mode of avoidance 
is prescribed by tho Bankruptcy Act, 1869 (p), or by the Act of 1883, 
or the Act of 1914, but the settlements are declared to be “void against 
the trustee in bankruptcy”. 


610. Whether donee KaWe W raoney or property given has been 
spent or alienated.—Tho words in the English section are “every settle¬ 
ment of property”, and it has been held that if there is a gift of money 
or proceeds of property, and the money or proceeds is or are intended 
to be retained or preserved for the benefit of the donee in such a form 
that it or they can be traced, the money or those proceeds will be pro¬ 
perty in “settlement”; but if the gift is intended to bo expended at 
once, and not retained by the donee, it is not a “settlement” (A)- Thus 
a gift of money to a son, made for tho purpose of enabling him to com¬ 
mence business on his own account, is not a "settlement", for* 8“ 
is intended to bo expended at once; and consequently the case will not 
fall within the English section (i). On the other hand, a gift of jew 
from a husband to his wife, or of money with which to buy herse a 
present, is a "settlement’' even if there is no restriction of the^ poww 
of alienation by the donee, for it must be taken that the husband rote° 
ed that the wife should retain and use the gift. Such a gift ^ , 

the English section, and if the wife has still retained the property. 


Siauihwar Ohaudhari V. Kunhai 
Singh I.L.B. 11 Pat. 9/f 32) A. P. 
129, 136, 1.C- 299. . 

SiseshwaT KJhoudhari v. Konnat 
Singh, supra ; Abdul BaMn Khon 
V. Raihir Prasad I.I,.R. 6 I^wk. 
614, (’31) A.O. 124, 131 I.O. 433. 


(/) B. BraB (1893) 2 Q-B. 381, 38J. 

bZ’S? ("»») 

(J) (1885) 15 
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trustee in bankruptcy •will be entitled to it (j). The ■word “settlement” 
is not used in the Indian section, but it is believed that -whatever may 
be the nature of the gift, the donee •would not be made to restore money 
which he had spent on property which ho had alienated before the in¬ 
solvency and without knowledge of the insolvent position of the donor (k). 
As to rights of purchasers from donees, see para. 625 below. 


611. Burden of proof under this section and under s. 53 of 
Transfer of Property Act.—All transfers made by the insolvent ^vithin 
two years before his insolvency are voidable under this section as against 
the OfEcial Assignee or Receiver except ante-nuptial settlements and 
transfers in favour of purchasers in good faith and for valuable consi¬ 
deration. What the Official Assignee or Receiver has to prove •under 
this section is that not only the transfer impeached by him took place 
within two years but also-that the purchaser did not act in good faith 
and had not paid valuable consideration (1). See para. 622 below. 


The difference between this section and sec. 63 of the Transfer of 
Property Act, 1882, is that while in a case under this section no intent to 
defeat or delay creditors has to be proved (m), proof of such intent 
is always necessary in a case under sec. 53, whether the transfer is vol¬ 
untary or for consideration. Under sec. 63, where a transfer is for 
consideration, the burden lies on the creditors attacking the transfer 
to prove in the first instance that it was made with intent to defeat 
or delay creditors ; if such intent is proved, the burden lies on the trans- 
feree to show that he is a purchaser in good faith and for consideration (n). 


O’) Be VarmUart (1893) 1 Q. B. 181. 

(fc) See Be Tanlard (1899) 2 Q. B. 67, 
60: Be Branson (1014) 3 K.B. 
1086, 1091-1092. 

(1) O. B. V. P. L. K. B. M. ChtUiar 
Firm (’31) A. PC. 75 L.R, 58 I. A. 
115, 35 C. VV. N. 579, 33 Bom. 
L. E. 867, 131 I. C. 767, according 
to which the contrary view aa 
expressed in the following cases 
is no longer good law: Hemraj 
Champa LaU v. BamkrisTten Bam 
(1917) 2 Pat. L. J. 101, 38 I.C. 
369 : 0. B. V. Vadapjxt Sludaliar 
(1924) 47 Mad. L. J. 431, 82 I.C. 
450, (’24) A. M. 865. Soe also 
Harry Pope v. Official Aesiynee, 
Ban^oon X>. E. 50 I.A. 363, 38 
O. ■\V. N. 17, 36 Bom. L. E. 137, 
I.L.E. 12 Rang. 105, (’34) A. PC. 
3, 146 I.C. 743 ; Oj^ctal Assignee of 
Calcuila V. Bair^andra Kashera 
I.L.R. 60 Cal. 1278 (’34) A. C. 54, 
149 I.C. 861, In the matter of 


Qinsh Chandra Seal (’36) A. C. 212, 
40 C. W. N. 1012, 162 I.C. 650: 
Afannoo Lai v. Official Bteeiver 
I.L.E. 1938 All. 800, ('38) A.A. 655, 
178 I.C. 75; Jlfajidunntssa v. 
Puren Chandtr Boy I.L.E. 1941 
. An. 803, (’41) A.A. 316, 198 J.C. 
132 ; Balubltai Mo^nlal v. 
Kal^nji Ifielihabhai 40 Bom. Li.E. 
884, (’38) A. B. 449 I.L.R. 1939 
Bom; 178 I.C. 373. 

(m) Bamasieami Aiyangar v. Official 
Beeciver (1926) 60 Mad. L. J. 448, 
©4 I. C. 635, (’26) A. M. 672; 
5u5ramonton Chettiar v. Official 
Beceivtr (1941) 2 M.L.J. 212, 
200 I.C. 808, (’42) AAT. 294. 

(») Atnaniiand v. Ookul (1903) 6 Born. 
L. E. 142. In re Qirish Chandra 
(1936) 40 a ■\V. N. 1012, 162 
I.C. 660, (’36) A. C. 212; Hotran Pom 
V. Fateh Chand (’37) A. I- 801; 
Official Liquidator v. ilangal Prasad 
(1932) AU. L. J. 53, 137 I.C. 235, 


Paras.' 
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^ transfer is voluntary, the burden again lies on the creditors to 
» show that it was made with intent to defeat or delay crefi/tors, unless 
the effect of the transfer has been to defeat or delay creditors in which 
case the transfer will bo presumed to have been made with such intent. 
If the onus of proof is wrongly placed on tho transferee to prove his 
bona fide and both parties have led all tho available evidence, the con¬ 
clusion arrived at by the Court will not bo interfered with in appeal or 
revision unless the transferee is prejudiced thereby fo). 


612. Exclusive jurisdiction ol Insolvency Court.—It 1ms already been 
stated that in respect of claims arising out of the insolvency, the Official 
Assigneo or Receiver has a higher title than the insob’cnt and that he 
is cntitletl to impeach transactions which tho insolvent himself could 
not have done had he not been adjudged insolvent. Voluntary trans¬ 


fers and transfers by ivay of fraudulent preference belong to this class 
Under the Englisli law, tho Court of Bankruptcy has full power to decide 
all questions arising out of bankruptcy wlioro tho trustee claims by a 
higher title than the banknipt, but this jurisdiction is not exclusive, 
ns where questions of character arc involved or tho amount at stake is a 
large one, in which case the Court may leave the matter to be tri^ 
by tho ordinarj* tribunals. The last English case, it is believed, io 
which this was clone was Sharp v. McHenry (p). In that case a mort¬ 
gagee coninienccd an action in the Chancer)' Division against the trustee 
in bankruptcy for an account of what was due to him on the secuntj 
of a bill of sale, and to enforce the security by foreclosure or sale. The 
trustee ajfplied for a stay of tho action on the ground that the same 
questions would hove to be determined on the hearing of an applica¬ 
tion in bankruptcy aa those which arose in the action, namely, whe er 
the bill of sale was or. was not fraudulent and void, and that such ques 
tions would be better tried in the Court of' Bankruptcy than in t e 
Chancery Division, The motion 'was heard by Kay, J., aud the learn 
Judge refused to grant a stay. The learned Judge referred to a num er 
of cases all considered in paragraphs 59 and 62C above, aud held t a 
the 'jurisdiction of the ,Court of Bankruptcy even as to cases in w ic 
the trustee claimed by a paramount title was not exclusive, and a 
the amount involved being a veiy large one and issues having ^n 
already raised, the action should be allowed to'proceed. The fo owi g 
is' a statement of the law as esta blished by Indian decisions 

(’32) aTa. 2i3 ; Majidunn^ ^ (o) . 

. . V. Puranckander All. ^3. , 140 ® virafn v AUmitddin. 

' ,196 I.C.. 132, (’41) A. A.. 316; s®® /-?I\ A. 0.368. 

' . - Ftrm Bamchandra Sonram v-747 ^ 

, (1933) 145 I.C. 624. (p) (1887) 55 L.T., .47. , 

,(’33) A-, P. 5B4. - ^ ' 
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The jurisdiction to set aside transactions which are good against Para. 612 
the insolvent but not against the general body of creditors is an exclu¬ 
sive jurisdiction of the Insolvency Court ( 5 ). The transactions in the 
nature of voluntary transfers or of fraudulent preference are transactions 
•which are valid as between the insolvent and the transferee, but void¬ 
able as against the Official Assignee or Receiver as representing the 
general body of the insolvent’s creditors. The Insolvency Court alone 
has jurisdiction to annul these transactions, whether the case is one 
under the Presidency-towns Insolvency Act (r) or under the Provincial 
Insolvency Act (a). Thus where property was attached in execution 
oi a decree against a debtor, and the debtor was aftenvards adjudged 
insolvent, and the debtor’s wife claiming that she had purchased the 
property from her husband for value and in good faith brought a suit 
against her husband, the attaching creditors and the Receiver for a 
declaration that she was a purchaser in good faith and for value, and 
the Receiver subsequentl}’ applied under this section to set aside the 
transfer on the ground that it was voluntary, it was held that the In¬ 
solvency Court alone had jurisdiction to set aside the transfer, and that 
the Civil Court had no jurisdiction to tty the suit, such a suit being 
impliedly barred, within the meaning of sec. 9 of the Code of Civil Proce¬ 
dure, 1008, by the provisions of the Insolvency law (/). It makes no 
difference that the party suing is the transferee or the Official Assignee 
or Receiver (it). If the Insolvency CouH annuls a transfer as being 
voluntary, a subsequent suit in a-Civil Court, for a declaration that 
the transfer is valid would be barred a.s rps judicata (t>). But it is diffe¬ 
rent where one of the creditors applies to.set,aside a transfer in an In¬ 
solvency Court after a claim petition in a Civil Court is rejected in favour 
of the transferee (w). ■ See para. 62B,“Exclusive jurisdiction”. 


(?) Official Receiver v. Palaniaurami 
Chetti (1925) 48 Mad. 750, 757, 
88 I. C. 934, (’25) A. M. 1051; 
Surya Kumar v. Bijay Kumar 
I.L.R. 1937, 1 Cal. 557,41 C. W. N. 
105, 170 I. C. 672. See however 
Hurdutrai v. Official A$«ignee 
of CalcuUa 1949, 1 Cal. 1,62 C.W.N. 
343. 

(r) Official Assignee of Bombay v. 
Sundaraciiari (1927) 60 Mad. 776, 
102 I. C. 702, (’27) A. M. 684. 

(«) Official Receiver v. Palaniswami 
Chetti (1925) 48 Mad. 760, 757, 88 
I. C. 934, (’25) A. M. 1051; Shah- 
zada Begam v. Ookul Ghank (1927) 
2 Luck. 651, 105 I.C. 60, (’27) A. 
O. 357 ; Kaniz Fatima v. Narain 
Singh (1927) 49 All. 71, 98 I.C. 


(0 

w 

(to) 


1001, (’27) A. A. 66; Mariappa 
Ptttai V, Raman Chettiyar (1919) 
42 Mad. 322, 52 I.C. 519; eee 
also Shikri Prasad v. Aziz AH 
(1922) 44 AU. 71, 72, 63 I.C. 601, 
(*22) A, A. 196; Hridayakrishna 
V. Osmanali (1931) 58 Cal. 1352, 
1361.C. 143, (’32) A. C. 151. 
Shahzade Begum V. Ookul Chand Bai 
(1927) 2 Luck. 651. 105 I.C. 50, 
(’27) A. 0.357. 

Mariappa PiUai v. Raman Chettiyar 
(1919) 42 Mad. 322, 323, 324, 62 
I.C. 619. 

Kaniz Fatima v. Narain Singh 
(1927) 49 All. 71, 98 I.C. 1001, 
(’37) A. A. 66. See Prov. I. A., 
6 . 4 ( 2 ). 

Sitaram v. Nalhilkti (’33) A.N. 365. 
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Paras. 
613, 614 


613. Suits by secured creditors to realise their security.—The 
rights of secured creditors to realise their security have .been expressly 
saved by both the Acts (*). The presentation of an application by 
the Official Assignee or Receiver to set aside a mortgage under this 
section is no bar to a mortgagee’s suit for sale nor does it operate in 
itself as a stay of the suit if one has already been filed ; but the Court 
in which the suit is filed may stay the suit (y). 

If instead of pursuing his remedy in a Civil Court, the mortgagee 
avails himself of the provisions of the Presidency-towns Insolvency 
Act, and applies to the Insolvency Cburt for a sale of the mortgaged 
property under Sch. 11, rule 18, then, if an application is made by the 
Official Assignee under this section to set aside the mortgage, the Insol¬ 
vency Court has the power to stay the proceedings for sale and it 
may stay them pending the final diqjosal of the application of the 
Official ^signee (c). 


614. Application to set aside voluntary transfers.— 

(1) Contents of application .—^The application should set out all 
material facts as in pleading (a). Ihe application is, under th® rules, 
to be made by motion, and in such a case should be supported by an 
affidavit and not by a petition (b). 

(2) Who may apply .—cases governed by the Provinciai In»l* 
vency Act, it is provided by see. 54A that a petition for the annulment 
of any transfer under sec. 53 or of any transfer, payment, obligation 
or judicial 'proceeding under sec. '54, may be ‘made by the It^^ver 
or, with the'leave of the Court, by any'creditor who has proved his debt 
and who satisfies the Court that the Receiver has been requested and as 
refused to make such petition. Sec. 54A was added by Act 39 of 19- • 
It sets at rest the conflict'bf opinion which prevailed at one time ® 
whether an application under this section can bo made only y ^ ® 
Receiver or whether it’can also be made by a creditor if the Receiver 
refuses to make it. In ca^ governed by the Presidency-towns nso 
vency Act, the practice in Calcutta and Bombay has been to gran 
leave t® a creditor who has proved his debt to apply to set aside a 

fer under sec. 55 of the Act,' if the Official Assign^ on being tenderea 


tx) p.it. I. A., as. 17, 53 (2); P«>v. I. A. 

8 s. 2 S( 6 ). 61 ( 2 ). . 

(v) Omeial Jieeeiver v. Potonmcowi 
Chetti '{1925) 48 Mod. 750, 88 
I.C. 934, (’25) A. M. 1051. 

(*) Tyab AU v. Puma (1920) 43 Cal. 


L. J. 210. S3 I-C- 

(’32) A.C. «21. 
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a reasonable indemnity, unreasonablyrefusesto make the application (61); Para. Str¬ 
and this is in accordance with the "Rnglisb practice. The High Court 
of Rangoon had held that no such leave could be granted to a creditor, 
and that if tJie OfScial Assignee refused to make the application, the 
only remedy open to the creditor was to appeal from his decision under 
sec. 86 of the Act (c). This does not seem to be the correct view. It 
has however been held in Nagpur that in the ab;^nce of a receiver appoint¬ 
ed in the case, the scheduled creditor can apply for setting aside a 
transfer under sections 53 and 64 and it must be deemed that the Insol¬ 
vency Court has granted him the necessary leave when it entertains the 
application in that behalf (d). \Vheii once the application has been 
dismissed, the decision acts as res judicata and another creditor cannot 
move the Court again to set aside the transfer (e). K a creditor appljing 
for the annulment of a transfer made by the insolvent dies and the 
application is dismissed for default, the dismissal for default does not 
bar a subsequent fresh application by the legal representatives of the 
creditor. Indeed such an application by the creditor himself if ahve, 
would be maintainable (/). Where the Court is summarily adminis¬ 
tering the estate, any creditor may move the Court to take action under 
sec. 63 or 64 (g). \^ere upon an application by a creditor it is found, 
that the Court would bo called upon to exercise jurisdiction under sec. 4 
of the Provincial Insolvency Act, to declare the transaction to be ficti¬ 
tious, it should be for the Receiver to move the Court in that behalf, 
and the creditor should not be allowed to proceed with the application 
in his own name (ft). 


(3) Application by whom to be heard .—The Insolvency Court itself 
must dispose of an application to set aside a voluntary transfer. It 


(61) Tytb All v.Puroa (1926) 43 Cal. L. 
J. 219, 93 I.C. 898, (’28) A. C. 
618; B* SurajmuU Mungh^and 
(1921) 26 C. W. N. 803, 70 I.C, 463, 
(’21) A. C. 403 : K6on<i«rat> Qovind’ 
rao V. Udhao Ganesh (1940) Nag. 

• S64, 190 I.C. 885, (’40) A, N. 333; 
Itengaminat v. Varadappn (1935) 
60 M.LJ. 120, 158 I.C, 175. (’35) 
A. II. 670, whore the oRect of a 
decision in a claim petition filed 
by a creditor before insolvency 
was oonsidorcd, on the right to 
roi^ritato tho same question after 
' iftsoh’cncy by tho creditor acting 
as representative of all the creditors; 
in re Binjraj Jlamaiulmi (1933) 
60 Cal. 1367, 149 I.C. 995, (’34) 
A. C. 232; Anond Behari Xol v. 
Dinshnu? A* Co. I.LJt. 18 Luck. 
110 (’42) AO. 417. 200 I.C. 485. 


(c) Jn the matter of tho eatate of PA.- 
Mohamtd Oanny (1027) 6 Rang. 
375, 104 I.C. 89, (’27) A. R. 284. 

(d) Raja Khandtrav Qovindrao v. 

Udhao Qantah, supra. 

(e) Banyappa v. Bangappa (1933) 

66 Mad. 395, 140 I.C. 461, (’33) 

■■ A. M. 9. - 

(f) lltt, Amkutbi v. Sxtaram I.L.R. 

1950. Nag. 331. 

(g) Aft.ifccAni V. Sodigue (1931) 

9 Pat.'839, 129 I.C. 129 (’31) 
A. P. 14. 

(A} - . -.. . • 


overruling I.L.R. 1940 Nag. 293_ 
(*33) A N. 516, 181 I.C. 297. 
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Para. 614 has therefore no power to refer the matter to a subordinate Court, t.g., a 
Munsif s Court, for a report whether a transfer is botuxfidt and for value (i). 
Nor has it any power, where such an application has been made, to refer 
the parties to a suit in a Civil Court {j). Further, the application shoiJd 
be heard and disposed of by the Court itself and not by the Official 
Assignee or Receiver (i). The Court has no power to set aside a transfer 
at the time of making an order of adjudication before the appointment 
of a Receiver even if the act of insolvency on which the petition for 
adjudication is founded is that very transfer (/). 


(4) Effect of annulment on'application .—Afer the adjudication has 
been annulled and the property has revested in the insolvent, the 
apphcation to avoid a voluntary transfer cannot be proceeded with, and 
should be dismissed (m). But if while annulling the adjudication, the 
Court has made an order vesting the property in some person appointed 
by the Court, he may prosecute the application (n). 'In a Madras case (o) 
it was observed that where pending a petition to set aside a sale by the 
Official Receiver, the order of adjudication is set aside, the application 
can be continued and if the sale is set aside, the property will revert to 
the Official Receiver for the benefit of the creditors, and that to regularise 
■the proceedings the Court can pass a contingent order under the latter 
part of section 37 that the property shall revert in the Official ‘Receiver 
if the sale is set aside. •' - - ' . i . . • 


(6) Limitation. —Art. 181 of the Indian Limitation Act, 1908, 
does not apply to an apphcation under this section. .There is no period 
of limitation provided for such an application, and it may be made at any 


•(t) 

li) 

(fc) 

<0 




Jagannath v. Laehtnan Das (1914) 
38 All. 549, 26 I. C. 32. 

Khushali Bam v. Bholar ATol (1915) 
37 AU. 252, 28 I.C. 573. 
JlTufAtwifam* Chettiar v. Offinal 
ReetivtT (1926) 51 Mad. L. J. 
287, 97 I.C. 407, (’26) A. M. 1010; 
Krishna Iyer v. Ojiciat Btceinr 
(’25) A. M. 381, 75 I.C. 445. 
Avpireddi v. Appireddi (1922) 45 
JIad. 189, 66 I.C. 271. (’22) A.M. 


'Maung Hme v. XJ, Po Seik (1925) . 
i Rang. 201, 86 I C. 324, (’25) A.R. I 


301 : Sukman Zo/// 

I. L.R. 1040 Ifag. 204, (38) A.N. 
312, 177 I. 0. 760. 

(») Jethaji Peraji Firm 
* (1920) 52 Mad. 648 
Parvateesam (1932) 

139 I.C. 564. (’33) A.M. 131 

J. , obaerved that it WM 

on annulment to dirwt that tflo 
inquiry should be continued. 

M6 197 lO^^tere 

.adir M. 53 and 54. 
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time during, the pendency of the insolv^cy proceedings (p), but not, 
after discharge, by a creditor (g). 

615. (a) Transfers which are void : Settlements in consideration of 
marriage.—^Though a settlement made before and in consideration of 
marriage is protected, it may be set aside if it is fraudulently made to 
■defeat or delay creditors and both sponses are parties to the fraud (r). 

(b) Hypothecation bonds and other deeds :—According to the 
view expressed by the Privy Council (s), a deed is void against creditors 
when the debtor is in a state of insolvency, or when the effect of the deed 
is to leave the debtor without the means of paying his present debts. 

616. “Purchaser for valuable consideration.**—The word “pur¬ 
chaser” is not limited to a purchaser in the legal or mercantile sense. 
It means any person who has given valuable consideration (i). In order 
to constitute a person a “purchaser for valuable consideration” within 
this section, it is not necessary that either money or physical property 
should be given; the release of a right, or the compromise of a claim, 
may he sufficient (a). But there must be a real consideration or quid 
proquo (v). A trustee under a deed of transfer executed by a debtor for 
the benefit of the general body of his creditors is not a purchaser for 
raluahle consideration (w). A gift by a husband to his wife is a transfer 
without consideration and wiU be set aside under this section (*). A 
transfer, however, by a Mahomedan husband to his wife for dower due 
to her may be a valuable consideration (y). 


’(p) 


AnanthanarayanaAyyarv. Sankara^ 
narayana Ayyar (1924) 47 IVIstd. 
C73, 79 I.C. 395. f24) A. M. 345; 


'(9) 

A.M. 692. 

.(r) See Colombine v. Penhall (1853) 1 
Sm. & Giff. 228, 65 E R. 93 [settle¬ 
ment held to bo act of bank¬ 
ruptcy!; Kevan v. Craicford (1877) 
6 Ch. D. 29 ; JIo Penningtin (1888) 



<0 


mndaram (1916) 30 Mad. L.J. 
415,34 EC. 602. 

(«) Re Pope (1908) 2 K.B. 169; Re 
CoUitu (1914) 112 L.T. 87; Re 
Charters (1923) B. & C. R. 91; In 
Re Cole 1931, 2 Ch. 274, 100 L.J. 
(Ch.) 316. 

(») Re Parry (1904) 1 K.B. 129 [substi- 
tutioa of one trust asset for 
another is not a consideration]. 

(w) Official Receiver, Cvddapah v. 
Subbiah (1927) 60 Mad. 816, 105 
I- C. 138, (’27) A.M. 869. 

(x) Shut Nath v. Biroj JUohini (1918) 
28 Cal. L. J-: 536, 47 I.C. 6247 ' 

(y) Jituhammad Habib-uUah v. 3Ius?Uaq 
Husain (1917) 39 All. 95, 37 I.C. 
684; Sa^ Kisken v. Aft. Fatima 
(’37) All. 859, a case of fraudulent 
transfer to mfe in heu of deferred 

, dovar followed by insolvency within 
ODO year. 




Paras. 

614<616 
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Paras. 

616-617 


Tlio fact that a conveyance is expressed to be for valuable consider¬ 
ation docs not oblige the Court to hold it to bo for valuable consideration 
if no such consideration u*as really given (s). On the other hand, a deed 
though in form voluntary' ■will be supported if it is shoum to have been 
made for valuable consideration (o). 

Valuable, considtration .—^Valuable consideration does not neces¬ 
sarily mean that consideration was fully adequate. It has been explained 
in Straud’s Judicial Dictionary as meaning money or money’s worth and 
‘valuable’ ns meaning real as distinguished from a consideration that is 
merely illusory or nominal. The consideration would be valuable if it 
is not so small as to be negligible when tho actual value of the property 
is taken into consideration (h). An inadequate consideration may be 
o'vidence of want of good faith, which may by itself be sufficient for 
setting aside tho transfer.” 


616A. Partition.—Under both the Acts, “transfer of property” 
is defined as including a transfer of any interest in property and the 
creation of any charge upon property (c). It has been held that a parti¬ 
tion between a Hindu father and his sons of joint family properties would 
undoubtedly amount to a transfer of property and could be set aside 
under this section (d). It is submitted that before this section can be 
applied, the Official Assignee or Receiver must prove that the transfer 
■was not in good faith and was not for consideration. The proper proce¬ 
dure is as set out at para. 522 (d) ante. 


617. Transfer partly for and partly without consideration.—^ 
executes a mortgage of his property three months before his insolvency 
to B. The consideration as stated in the document consists of two debts, 
one of Rs. 2,000, due by A to a secured creditor, and the other of 
Rs. 1,000, due by A to an unsecured creditor,-both of which B agrees to 
discharge, and a cash payment of Rs. 3,000. It is proved that B paid 
the two debts. It is also proved that the Rs. 3,000 was never paid, an 
that the object of inserting that sum in the document was to secrete that 
money for the insolvent’s benefit. In such a case the proper course is 
to set aside the deed in its entirety, but B should be allowed to rank as 
a secured creditor to the extent of Rs. 2,000 and as an unsecured creditor 


(a) Walker v. Burrows (1745) 1 Atfc. 93, 


(“) 


Pott V. Todkunter (1845) 2 Col. 76, 
63 E. R. 644 ; Bayspole v. 

(1871) L. R. 6 Ch. App. 228. 
Official lAguidatoT v. Mangtd Prasad 
(1932) 30 All. L. J. S3, 137 I. a 


235, (’32) A.A. 243; 

Bibi V. Puran Chander (1941) 
All. 603,1961.C. I32,(’41) A.-4.3ie. 
P..t. I. A. fl. 2 (1); Pfov. I-A- - g* 
O. B., Lahore v. ChtTnan 
123 I’C. 286, (’30) A. h. 645. 
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to the extent of Ils. 1,000 (p). Wliero the bulk of the consideration is 
fictitious, the transfer should bo set aside in foto {/). Wiero the 
Insolvency Court has set aside a transfer for u*ant of valuable consider¬ 
ation the transferee is not entitleil to prove before tlio Official Receiver 
the unproved consideration as part of an unsccurwl debt {( 7 ). 

618. “In good faith,*’—Good faith must bo on tho part of tho 
purchaser ; it is not necessary' that both parties to the transaction should 
act in good faith (A). In determining tho question whether a transfer 
was made in good faith, tho Court should take into account all the circum- 
Ktnnccs which aurroundod tho transaction, tho covenants contained in 
tho deed and tlio conduct contemporaneous and subsequent of tho 
parties (i), and should even go into tho question of tho consideration 
for the judgment debt whoro tho suit has not boon fought on tho merits. 
Section 53 applies not only to voluntary transactions but also to 
transfers in invitumij). In tho normal course there is nothing to prevent a 
debtor from bona fide pajung or securing an individual creditor. Such 


(e) /lamowomi Axvangar \\ 0,^lcfal 
Iteeeivtr (1020) 00 ^tod. L.J. 44S, 
04 I. C. 535, (’20) A. M. 672} 
Jiampniad v. Sfth Jaa Karan 82 
r. C. 480. (’25} A. K. 73 j Pew 
Diot V. Sunder Daa (1010) Punj. 
R60.No.65, p. 163. 61 I. C. 720 j 
Palaniappa Chetliar v. 0. J?. (1037) 
2 M. L. J. 427, (’37) A. M. 701, 
whoro a mortgago by tlio insolvent 
Fathor of tho family proporty 
including tho sons’ intoroata was 
sot asido on its entirety on tho 
ground that tho transfer was a 
fraudulent proforonoa. Soo oUo 
Amin Chand v. Manohar Lai (1033) 
141 I. C 336, (’33) A. L. 211; 
i2AtI.Au Appa Kura v. DaUatraya 
Chandrayya (1947) A.B. 392, I.L.R. 
1947 Bom. 750, 40 Bom. L.B. 87. 
if) JIatiAa Kishan v, Palek Mohammad 
(1932) 137 I.C. 800, (^32) A.L. 4^55^; 


A. L. 1027. 

(j) Mai Chand v. Bam Jaa (’39) A.L. 
145. 

(A) Mackintosh v. Poqoaa (1895) 1 Ch. 
605 ; Re Karaindaa Sunderdaa 93 
I. C. 331, (’26) A. S. 133; 
KuUappa Reddiar v. Veerappa 


Chettiar (’33) A.M. 285 ; Ramananda 
V. Pankaj Kumar (1038) 2 Cal. 275, 
42 C.W.N. 654, 178 I.C. 727. 
(’38) A.C. 417, wljoro it wai omplia- 
sitod that the dominant intention 
of tho dobtoT has to bo eoTisiderad 
when unduo preferenoo is alleged. 
tVhoro substantial fresh loan is 
advanced on furnishing security 
for tho existing debt, voluntary 
prolbrenoe cannot bo assumod. 

(q OjBMal Itteeivtr v. Vedappa Muda- 
liar (1924) 47 Mad. L.J. 431, 82 
I.C. 450, (’24) A. M. 865; Karayana 
V. Nathu 103 I.C. 486, (’27) 
A.N. 166 ; Murugappa Mudali v. 
O. R. (1943) 1 M.L.J. 24. (’42) 
A. M. 303 ; lahar Daa v, O. it. (’30) 
A. L. 135; Dina Kath v. Ohulam 
Akbar (1933) 143 I.C. 286, (’32) 
A. L. 621; O. R. v. StiUan (1939) 
184 I.C, 463, (’39) A L. 322, a 
COSO of sotting asido of transfer of 
last remainuig property, and that 
only on expectancy, to a relative 


favour of tho mother ; Randaawami 
V, Jtani/aatvami (’38) A.M. 370; 
Kiaan Gonal v. Afurad I.I,.R. 1040, 
Nag. 626. (’38) A.N. 216, 175 I.C. 
430* 

(j) Hanutnayaamma v. OJR. (’40) A.M. 
749. 


Paras. 
617, 618 
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Para. 618 a transaction is not open to be challenged by any other creditor merely 
because the first mentioned creditor receives the payment before the 
other creditor begins to enforce his remedy (j^). Where a creditor 
obtained a pledge of all the goods of his debtor to secure a pre-existing 
debt 'W’ith knowledge of the insolvent position of the debtor, and there 
was no present advance nor any agreement to make a future advance, 
and the debtor was adjudged insolvent wthin eight months after the 
date of the pledge, it was held that the transaction was not in good 
faith (Z;). In a case where the debtor had, one day before his applica¬ 
tion for insolvency, created a wakf of his properties in pursuance of a 
contract made prior to the insolvency but later found to be invalid, it 
was held that the transaction was not bona fide, since although the 
debtor could under the terms of the contract retain considerable benefits 
out of the property, he had divested himself of all the rights therein and 
conferred those rights upon his wife and children {1). A transfer cannot 
be partly in good faith and partly not so (m). In a Madras case (»), 
Venkata Subba Rao, J., observed • “The fact that the transfer is in 
favour of a creditor does not necessarily take it out of the reach of 
section 63, In addition to valuable consideration, that section requires 
good faith, and where the creditor transferee is shown not to have acted 
bona fide the transfer may be annulled. But in considering the question 
of good faith under section 63, that element which relates to fraudulent 
preference must be eliminated, that is to say, the kaoxtledge, for instance, 
on the part of the transferee creditor that the other creditors are being 
defrauded does not by itself constitute bad faith”. In Harry Pofe v. 
Official Assignee of Rangoon (o) the Privy Council held that a sale by a 
trader of his entire stock in trade in favour of a creditor in consideration 
of the amount of bis debt, where the transaction is a real one and^ the 
transferee has no knowledge at the time either that the transferor is in 
insolvent circumstances or has other creditors, is a transfer made m goo 
faith and for valuable consideration and consequently cannot be declare 
void at the instance of the Official Assignee under section 55. In anot er 
Privy Council case (p), it was held that it is for the QflScial Assignee or 


{j,) Arvi Co-operative Credit Society 
Ltd. V. Dhondiram Navalchand 
I.LJI 1940 Boro. 626. (’40) A.B. 
289 ,42 Bom. L.R. 486, 1901.C. 606. 

(k) Official Aasiynee of Benr/dl v. Toko, 
hama iSpecj’c-Bnn* {l924)29C.WJf. 
374. 87 1.0. 392. (’25) A.C. 640. 

(l) Maltammad Ali x. Dinesh Chandm 
Boy (1940) 2 Col. 189, 44 

718, (’40) A.C. 417. 

(m) Bamasicami Aiyanyar v. OjffUinl 
Beceiver (1926) 60 3Ia<I- EJ. 448,, 


451. 94 I.C. 535, ('25) 

rrs.'5^"S?'ir5T9,‘S 

w fB. 302, 

105, 38 C.1V.N. 117, 36 Dorn. D.B- 
137, ('31) A-.DC. 3. ll^I O; j, 
(p) OJTida Hdttccr V- B. A. ^ 

115, 33 Bom. L-B- 6C7. (JC ^ 
PC. T5. 35 C.ir..V. a‘7^ " 

Bang. 170. 
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Receiver to prove that the transfer tras not made m good faith and for 
valuable consideration. Both voluntariness and mala fides have to be 
proved by the Official Assignee or Receiver (g). The transaction may have 
been fraudulent under insolvency law, and it may also have been a fraud¬ 
ulent preference of a creditor, hut as such it should not be set aside if the 
transfer was made more than three months before the adjudication (r) 
The transfer would not be fraudulent under section 63 of the Transfer of 
Property Act, since apart from the law of insolvency a debtor may pay 
his creditors in any order he likes (s). In Bkagat Earn v. Puram Chand 
(1933) 140 LG. 698, (’33) A. L. 43, the High Court of Lahore set aside a 
transfer under this section where there was consideration, and where 
there was no attempt to prove that the transfer was without consider¬ 
ation. The court relied on the case of In re Jukes (1902) 2 K. B. 68, 
but that was not a ease of a voluntary transfer. There the transaction, 
was held to be a fraudulent transfer, and as it was made within the 
statutory period, it was relied on as an act of bankruptcy and as such 
was set aside." 


619. Onus of proving good faith and consideration.—It was held in 
a number of cases that the burden of proving consideration and good faith 
lies on the purchaser or mcumbrancer (t), but these cases are no longer 
good law in view of the recent Privy CouncU decision (u), where it was 
held that the burden lies on the Official Assignee or Receiver to prove 


(a) Vmeih Chunder v. FalLner (193>) 
36 C.WN.^337, 13^LC. 741, (’32) 


Official Assignee, Calcutta v. i?am- 
Chandra Kashera (1933) 60 Cal. 1278; 
Jfajvitnunnwa Bibi v. Puran- 
Chander Boy I.L.R. 1941 AU. 613, 
(’41) A.A. 316, 196 I.C. 132; 
Khanderao v. Udhao Oanesh I.L.R. 
1940, Nag. 664, (’40) A.N. 393, 
190 I.C. 885. 

(r) Ex parte Qamee (1879) 12 Ch.D. 
314, (v.p. 107 ante). 

(a) In re Lloyd's Furniture Palace Ltd. 
(1925) Ch. 853. 

(<) OfTtcial Assignee of Bengal v. Yolo- 


A. M. 1013; 0^c«oI Receiter v,- 
Vedappa Mudahar (1924) 47 Mad.' 
L. J. 431, 82 I.C. 450, (’24) AAI. 


805; Bemraj Champalal v. Bam- 
Ktshen (1017) 2 Pat. L.J. 101, 38 
I.C 369; Muhammad Habib-ullah 
V. Mushtaq Husain (1917) 39 All. 
95, 37 I.C. 684; Basanti Bat v. 
Nanhe Mai (1925) 47 All. 864, 
89 I.C. 357, (’26) A.A. 29; Official 
Assignee v. Roopjee (1928) 6 Kang. 
676, 115 I. C 003, (’29) A. B. 60; 
Durga Oas v ^un<2an Lat 91 
I. C. 4, (’26) A. L. 307; Ml Bechni v. 
Sheikh Sadxque (1931) 9 Pat. 839, 
129 I. C. 129, (’31) A.P. 14. 
(«) Official Receiver v. P. L. K. R. M. 
Chettiar Firm (1931) 61 I A. 115, 
9 Rang. 170, 131 I.C. 767, (’31) 
A. PC, 75; Munnoo Lai v. O, R. 
(1938) All. 800, 178 I.C. 75, (’38) 
A-A. 655 ; Balubhai v. Kalyanji 
(1938) 40 Bom. L.R. 884. 178 I.C. 
373, (’38) A.B. 449 ; Susarmoy Sen 
V. Bibhuti Dhusan (1933) 37 C.W.N. 
675, 147 I.C. 449, (’S3) A.C. 689 ; 
Official Assignee v. Ramchandra 
(1933) 00 Gal. 1278. 149 I C. 449, 
(’34) A.C. 64 ; Kagendra Nath v. 
Pramatha Nath (1939) 43 C.W.N. 
576, 183 I.C. 635, (’39) A.C. 603 t 
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that there was neither good faith nor consideration. But where defaded 
allegations are made in the plaint and some of these are admitted the 
onus may be shifted (r). But where, notwithstanding the pleadings, 
the Receiver at the trial confines his case to the fraudulent preference, 
he cannot be allowed in appeal to adduce evidence as to the inadequacy 
of the price (w). It wll not be sufficient for the receiver, in discharging 
the onus laid on him, merely to point to suspicious circumstances (x ); 
he must satisfactorily establish the facts he alleges. Where fraudulent 
preference is alleged, he must prove not only that preference was given, 
but that there was an intention on the debtor’s part to prefer (y). What 
has to be proved is not the absence of good faith on the part of the in¬ 
solvent transferor, but the absence of good faith on the part of the 
tranferee ( 2 ). The fact that the Official Assignee or Receiver has admit¬ 
ted the transaction at an earlier stage does not alter the burden of proof 
at the hearing of the application by the Court (a). If a person in 
insolvent circumstances transfers the whole of his property to one of bis 
creditors in consideration of a past debt by an antedated deed, and the 
transferee is aware of the insolvent circumstances of the transferor, the 
transferee is not a purchaser in good faith within the meaning of this 
section (5). 


620. “Void.”—The word “void” has been used in the English 
section since the Bankruptcy Act, 1869. The same word is used in the 
Presidency-towns Insolvency Act, and it was used in the Provincial 
Insolvency Act, 1907. The word “void” has always been held to mean 
“voidable” (c), and the latter word is used in the Provincial Insolvency 
Act, 1920. Until tlierefore a transaction is set aside, it is valid. Thus 
■where an insolvent had .assigned a decree in his favour and that a^ign- 
inent 'svas not challenged by the Official Assignee or Receiver, the assignee 


Chidambaram v. Subramama (1932) 
140 I.C. 674, (’32) A.M. 513: The 
High C!ourt will interfere in r©\a- 
sion where the bxirdon is wrongly 
placed on a party which is prejudic¬ 
ed thereby; I'tnn Jiaghv Mai v. 
Oficial Beeeiver (1931) 153 I-C. 90, 
(’34) A. Pesh. 126. 

Amolak Sao v. Dhtmdba (1933) 
114 IC. 844, (’33) A.N. 188. 

I Ratan Chand v. Pramathn Xath 
(193.S) 158 I.C. 1017. (’35) A.C. 650. 
Susarmo;/ Sen v. JJ.bhuH PhuMn 
(1033) 37 C.W.X. 073. 147 I.C. 449, 
(•33) A.C. CS9. 

O R. V. Ramehandra (1933) 60 Ca), 
1278, 149 I.C. 449, (’31) A.C. 54. 


(*) Kvllappa Reddiar v. Verappa 
' ChetUar (’38) A.M. 285. 

(o) Ojfficial Assignee, Madras v. Sam- 
bUnda Mudiliar (ISM) -13 Mad. 
730. CO I.C. 305. 

(6) OJimI Ain'jnir, llad^’ A* 
' .Void,,,, nooll,,, (1837) 50 Mad. 

W8. IOC I.C. Cl. ('37) A-X- ^13. 
(c) E, Bmtl (1803) 3 Q.B. O’> 

1833. a. 47) i Alan^ Mad 
Eomao CMiojor O'jm 
333. 53 I.C. 510; 37 

.30 Mad. L. J. 

Assignee. Madns (1U«3; 

. L. J. 308. 20 I.C. 4S5. 
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^as held entitled to execute the decree against the judgment debtor (d). 
In a case under section 53 a transfer is not void ab initio hut is merely 
voidable and is valid until annulled by the Court. The possession of 
the transferee therefore is lairful and not wrongful at the date of annul* 
ment and the transferee is not responsible for mesne profits upto that 
date (e). 

The mere fact that a mortgage is declared void under sections 63 
and 54 does not make the debt included in it void. Though the mort¬ 
gage deed is annulled under sections 53 and 54 the mortgagor thereunder 
can rely on the debt included in the mortgage deed and prove the debt 
in insolven<y as an unsecured creditor {/). 

621. Terminus a quo for calculating the period of two years : 

(1) Under the Preeidency-toions Insolvency Act. —Section 55 of the 
Presidency-towns Insolvency Act provides for the avoidance of voluntary 
transfers if the transferor “is adjudged insolvent within two years after 
the date of the transfer”. The words “is adjudged insolvent” correspond 
to the words “becomes bankrupt” in section 47 of the Bankruptcy Act, 
1883 (Bankruptcy Act, 1914, section 42). The words “becomes 
bankrupt” in the English section mean “commits the first of the acts of 
bankruptcy proved to have been committed by the bankrupt \7ithin 
three months next preceding the date of the presentation of the bank¬ 
ruptcy petition,” and they refer to the date when the bankruptcy com¬ 
mences {g). The words “is adjudged insolvent” in section 55 of the 
Presidency-to'kvns Insolvency Act have the same meaning as,the words 
“becomes banlmipt,” and the terminus a quo for the calculation of the 
period of two years is the date of the commission of the first of the 
acts of insolvency proved to have been committed by the insolvent 
within three months next preceding the date of the presentation of the 
insolvency petition as provided by section 51 of the Act. 

(2) Under the Provincial Insolvency Act. —Section 63 of the 
Provincial Insolvency Act as amended by section 0 of the Insolvency 
Law (Amendment) Act, 1930, provides for the avoidance of voluntary 
transfers if the transferor “is adjudged insolvent on a petition presented 
within two years after the date of the transfer.” The words “on a 
petition presented” were inserted in the section by the amending Act, 
and the terminus a quo for the calculation of the period of two years under 

(d) Maheth Prasad v. Smith (’33) A.P. (/) Fenl-aUirama v. Pama Sami (’52) 

130. A. M. 604. 1031, 2 32. 

(«) J?ufcAam<in6a» v. OoMndrom (g) Re Rtis (1904) 1 K.B. 451. 

1940 Nog. 273,. (’40) A. N. 163. 
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ara. 21 the section as amended is the date of the presentation of the petition. 

The result is that a voluntary transfer, if made ivithin two years before 
the date of the presentation of the insolvency petition, may be avoided 
under this section, even if tho transfer was made more than two years 
before the date of the order of adjudication {h). 


Before the amendment there was a conflict of decisions whether the 
period of two years was to be calculated back%rards from the date of the 
order of adjudication or from the date of the presentation of the petition. 
It was held in Bombay (i), Lahore (j), Bangoon (k), and Sind {1), that 
it was to be calculated backwards from the date of the order of 
adjudication, the reason given being that the vx>rds used were “is ad¬ 
judged insolvent” which could only refer to the actual date of adjudica¬ 
tion, and that the doctrine of relation back (m) could not be imported in¬ 
to this section. On the other hand it was held in Calcutta (n), Madras (o), 
Allahabad (p), and Nagpur (g), that the period iras to be calculated 
backwards from the date of the presentation of the petition on which 
the order of adjudication was made. The reason given was that the 
section had to be read with the relation back clause, which was a general 
clause, and under that clause an order of adjudication related back to 
and took effect from the date of the presentation of the petition on which 
it was made. According to this view, an appheation to set aside a 
voluntary transfer could be mode under this section even if the transfer 
was made more than two years before the date of the order of adjudica¬ 
tion, provided it was made within two years before the date of the presenta¬ 
tion of the petition. The judgments of the Calcutta and Madras Courts 
seem to have been influenced mainly by two considerations, namely, (I) 
that the corresponding expression in the English section was ‘ becomes 
bankrupt” (r), and that that expression had been held to mean * commits 


(A) Muruga Konar <b Co. v. Official \ (») 
Receiver (1930) 126 I.C. ^83, 

(’30) A.M. 782. 

(t) Nagindas v. Qordhandas (1925) 49 
Bora. 730, 88 I.C. 941, {'25) A-B. 

480. 

(i) Hemraj v. Krishna Lai (1929) 

10 Lah. 106, (’28) A.L. 361, 111 \ (o) 
I. C. 8. 

(k) Hlaung Pe v. Maung Po Htein 
(1928) 6 Rang. 193, 110 I.C. 361, 

(’28) A.R. 148 1 

(0 Official Receiver v. Tirathdas 90 LC. j 
970, (’27) A.S. 06 [Frov. I. A., 

1920, 6. 53]; Atmaram v. Dayaram 
(’29) A. S. 94, 115 I.C. 330. 

(ml Frov. I. A.. 8. 28 (7). 


1 


Rakklal Chandra v. Sudhi^raN^ 
Bose (1919) 46 Cal. 991. 52 I.C. 
717. S ©9 also Bemraj CJwnjn 
V. Ramkishen Ram (191^ - 
L. J. 101, 38 I.C. 369.; Burdalmt. 
Jagdish Prasad v. Offinal Amgnee 
I.L.R. 1949.1 Cal. 1.62 C.^^ -N. 343. 

Bangiah v. 

MadSoO, 99 I.C. 241. ( 

163; Sankaranayana v. Aiayva 
Aiyar (1918) 35 3Iad. L. X -90. 
49 I.C. 283. 

Sheanath Singh v. Kam 

(1920) 42 All. 433, 55 I-C. 9**- 
•. Rangalal 68 I. C. 


bj) Bansilal 

605, (’23) 93- 

(r) B. A. 1883, 9. 47; B. A., 1914. *• 
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an available act of bankruptcy which marks the commencement of the 
bankruptcy” («) ; and (2) that if the period of two years were to be 
calculated from the date of the order of adjudication, it might happen 
that the period had elapsed before the order of adjudication had actually 
been made, owing' either to the delays in Courts or to the conduct of the 
insolvent himself who would be interested in seeing that the proceedings 
were delayed. The amendment gives effect to the Calcutta and Madras 
decisions. It has been held that the amendment of section 53 made 
by Act X of 1930 is retrospective in effect and applies to transfers made 
before the date of annulment (i). 

In a Calcutta case, the question arose whether when an adjudication 
was annulled on approval of a composition and there was a subsequent 
readjudication on annulment of composition the relevant date for the 
purpose of avoidance of transfer was the date of original adjudication 
or the date of readjudication. It was held that the second insolvency 
was linked up with the first insolvency and tho insolvency proceedings 
became one so that the adjudication originally made became available 
for proceedings under sections 55 and 56 and the transfer in question 
could be avoided as it was effected within two yeara before the date of 
tho original adjudication and within three months before the date of 
presentation of the petition upon which the original adjudication was 
ordered («). 

622. Transfers executed more than two years before insol¬ 
vency .—A voluntary’' transfer, that is, a transfer without consideration, 
may be a settlement or it may take the form of a sale or of a mortgage 
or of a lease or some other form (v). A transfer without consideration 
may fall into three classes, namely— 

(1) it may he valid when it was made, e.g., where it is a bona fide 
settlement in favour of the family of the transferor; or 


(2) it may be voidable as where it is made with intent to defeat 
or delay creditors within the meaning of section 53 of the 
Transfer of Property Act, 1882; or 


(g) Se Eeig (1004) 1 K. B. 451. 

(0 Abdul Bafiz v. Moolchand I.L.R. 
7 Luck. 403, 713, (’32) A. O. 77 & 
267. See however Jada Ram v. 
' Faizullah JvAoa (1934) 150 I.C. 
308, (’34) A. Pesh. 30, where a 
contrary opinion is expressed. 

(u) Ml. Debi V. Official Ascignee of 


Calcutta r.L.R. 1043, I Cal. 75, 
(’43) A. C. 511, 209 I.C. 352; 
eee also : Burdattrai v. Official 
Aaaignee of Calcutta I. L. R. 1949, 
1 Cal. I, 82 C. W. N. 343. 

(») Kanaya Lai v. Official Btetiver 
(1928) 1101. C. 742, (-28) A. L. 750. 
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(3) it may be one which does not pass any interest to the 
transferee, as where it is benami or fictitious. 


A transfer falling under the first class is not impeachable except 
under the Insolvency law, and that too only if the settlor is adjudged 
insolvent vrithin two years after the date of the transfer as provided by 
this section. If the transferor is not adjudged insolvent within that 
period, the settlement can never afterwards be impeached [w). If such a 
transfer does not fall under section 53 of the Provincial Insolvency Act, 
the Insolvency Court can nevertheless enquire into its nature under 
section 4 {x). 


A transfer falling under the second or third class may be avoided 
under the section, if the transferor is adjudged insolvent within two 
years after the date of the transfer. If the transferor is not so adjudged 
within that period, the transfer is not avoided by this section {y)< But 
it may be impeached by a regular suit, or, as held in cases under the 
Provincial Insolvency Act, by an application under section 4 of that 
Act(2). The powers of the Insolvency Court to act under section 4, being 
subject to the provisions of the Act must necessarily be subject to the 
provisions of sections 51 to 55. The burden of proving want of consider* 


(uj) Dronadulu Sriramulu v. Pcnahxvtra 
Beddt (1923) 45 Mad. L. J. 105, 
114, 72 I.C. 805. (’23) A. M. 641; 
Mariappa Pillat v. Raman Cketti- 
yar (1919) 42 Mad. 322, 52 I.C. 
519; Har^ Chand Rat v. Molt Ram 
(1926) 48 All. 414, 94 IC. 429, 
(’26) A.A. 470, 

(x) Awadh Raj Singh v. Mangrey (1941) 
194 I.C. 600, (’41) A.O. 403. 

(y) Soo Ram Lai v. Mahadeo (1928) 3 
Luck. 373, no I.C. 113, (’28) 
A.O. 404. The dicta in this case 
that on adjudication can bo 
annulled if the insolvent has 
suppressed his property arc not 
correct. 



I- 

f 


All. 414, 94 J.C. 42«9. ( 2b) A.A. 4.W. 
Soo also Official Receiver v, Rattuio 
Souta (’26) A.M. 826. 95 IC.JJM. 
a ca-so of a suit by the Olncial 
Receiver to sot nsido a transler as 
beinc fraudulent within tlio moan* 
ing of 8 53 of the Tronsfor of 


Property Act, 1882, the tianrfer 
being on© within two 1 
Sanjirai v. Ramchandar Oupta 
(1833) 143 I.O. 360, (’33) A.l 107. 
Abdul Hoetm »■ HojS"’. 

(1031) 131 I.C. 433. (’31) A-O- *-*• 
All. Jahanuxir v. Sajdar Alt (1034) 
142 I.C. 97, (-33) A. .f'sh- 40, 
Jada Earn v. FatzuVah (1034) 
160 IC. SOS, (’34) A. Posit- 30, 
Eaoji Bapaj, v. -K- 
(1935) 37 Bom. L.R. 478, 

LC. 680, (’35) A.B. 310 } 

Konar d- Co. v. Q^icial 
(1930) 126 I.C. 483, (30) A.M. 78-1 
tho Court has o discretion to 
exorcise its powers imder . 

Ojfflnal Receiver v. 

64 M.L.J. 397. 146 I. C. ^30- 
A M 627 ; Ram Ltlfa v. Opctal 
Receiver (’34) A. L. 305 i Raeha^ 
Alt Shah V. Ojfcial Receiver (1938) 

earlier 

Court, h*iyog> J** duwonting. 
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ation and good faith ■will lio on tho Receiver, and not on the transferee 
(see para. Gll above). Similar cases under the Presidency-towns Insol¬ 
vency Act will bo governed by section 7 of that Act as amended by Act 
19 of 1927 (seo para 62A above). The provisions of sections 63 and 
section 64, which confer jurisdiction on tho Insolvency Court, limit in 
certain respects tho operation of section 4 of tho Act. A deed cannot 
bo fraudulent and tlierofore necessarily bogus, and it is better in plead¬ 
ings to make tho position clear. Tho question ■whether a transaction 
is bogus or fraudulent can only bo vontilatcd under section 63 if the 
other conditions as to time are satisfied (o). 


623. Extent ol avoidance.—A transfer avoided under this section 
is only avoided so far as may be necessary for tho payment of the debts 
of tho insolvent and costs of the insolvency, and the surplus of tho settled 
propert}’, if any, remains bound by the trusts of the settlement (6). The 
same role applies to other kinds of tronsfere. A question arose in 
Madras as to the extent to which a transfer by the debtor not only of his 
o^vn interests, but also of those of others which he is competent to 
alienate, in tho property transferred can bo annulled by the Insolvency 
Court. In that case a father who was a manager of the joint Hindu 
family executed a mortgage of tho entire joint family property to give a 
fraudulent preference to the creditors for paying off antecedent debts 
not tainted Tvith illegality or immorality. In the document the minor 
sons were joined as parties and the father represented them for the 
purpose of executing the deed. The deed did not indicate that there was 
any intention to mortgage tho sons’ share sepaiately. Upon the insol¬ 
vency of the father the question arose whether the transfer should be 
annulled only in so far as it affected the interests of the father in the 
family property, Pandrang Rao, J., observed as follows :—“Section 64 
of the Provincial Insolvency Act does not say that it is only a transfer 
of the insolvent’s own or separate property that can be annulled by tho 
Court. So long as the transfer of property cx /acie binds the whole 
property, such transfer can be annulled under section 54 when the 
conditions are satisfied, even though it may be joint family property 
in which tho minor sons had an interest (c).” The reason for that •view- 


fa) O. Oodbole v. JWf Nani Bai 
(‘38) A. N. G46 ; Amjad AU v. 
Xand Lai Ta]idon 1930 6 Luck. 
7-12, 123 I.C. 217, (’30) A.O. 314. 

( 6 ) Be Sims (1806) 3 Mana. 340 ; Be 
Parry (1904) 1 K.B. 129 ; 0£icial 
Eeceiver v. Palaniswami Chetti 
(1925) 48 Mad. 750, 757, 88 I.C. , 
934, (’25) A.M. 1051. I 


(c) Patamap 2 >^ v. O.E. (1937) 2 M.L.J. 
427, (’37) A M. 791 ; see also 
Sali/anarain v. Behari Lai 52 lA. 
22, and Ln re Ttlak Ckand Koyal 
('42) A.C. 342; Subramanian v. 
Svhbaraya (1934) 155 I.C. 611, 

(’35) A. M. 246 5 Murugappa Mudali 
V. O. R. (1943) 1 M.LJ. 24, (’43) 
A.M.303. 
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was that it was not a case of transfer of distinct and separate shares, 
but of the entire farailj’ propertj' including the interests of the sons. 
That distinction should not, it is submitted, have affected the question. 
Ha'^’ing regard to the definition of “property” in tho Act, if the fraud 
consisted of transferring tlic interests of the family members which the 
transferor could disj)oso of for the benefit of his creditors within his 
powers as ‘karta’ or manager, that could possibly afford a ground for 
annulling the transfer. And it would make no difference to the position 
if the insolvent had disposed of those interests separately, or in one 
document affecting liis own and the entire interests of the family in the 
family property.” It may be noted that under section 53 of the Pro¬ 
vincial Insolvencj’ Act the Insolvency Court can set aside an alienation 
in so far as the interests of the transferor in tho property are concerned. 
If tho transferor in his capacity as guardian of his minor sons executes 
the deed on behalf of himself and his sons, the alienation cannot, tipon 
tho adjudication of tho transferor father as insolvent, be set aside so far 
as it affects the interests of the minor sons (d). 

624. Eacurabrances created by settlor after settlemecb— 
The avoidance of a voluntary’ settlement under this section vests the 
property through the settlor in the Official Assignee or Receiver. It does 
not entitle the Official Assignee or Receiver to stand in the place of 
beneficiaries so as to obtain priority over mortgages and incumbrances 
subsequent to the settlement (e). 


625. Transferees from donees.—The transfer is voidable not from 
its date but only from the date when the title of the Official Assignee or 
Receiver accrues, that is to say, the commencement of the insolvency (;)• 
Consequently a purchaser or a mortgagee for value and m good faith 
from a donee under a voluntary transfer before the commencement Q 
the insolvency has a good title against the Official Assignee or Receiver. 
The mere fact that the purchaser has notice that the donee’s title is base 
on a voluntary transfer does not prevent him from claiming as a purchaser 
in good faith, if he has no notice that the settlor was insolvent, an no 
notice of any fact avoiding the settlement (?). It follows that 
purchaser cannot refuse to complete on the ground that the traiw cr 
under which his vendor claims was voluntaiy and that the perio o ^ 


(d) 


Parvalavardfuznam?na v. VenX^ta- 
ramiah (1944) 1 19, (*44) 


(?) 


(e) 

■(/) 


A. M. 235. 

SanguineUi v. StucUty's Banking 
Co. (1895) 1 Ch. 176. 

Re Brail {ISdS) S Q.B. 381-, Amir 
AhTTiad V. Syed Hasan (1933) 
All. L.J. 573, 155 I.C. 084. (’33) 


A- Kenderdim‘3 Co^fOp 

>7) 1 Ch. 776 J r J 


T* 49 3fad. 

Reretver (i^~yi ,<•« 

I,C. 1933. ('20) A.M. lf«- 
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years mentioned in the section has not expired (A). It has also been 
held in England on general equitable principles that a purchaser for 
value and in good faith from the doneo, oven after an act of bankruptcy 
to which the title of the settlor’s trustee m bankruptcy relates, is entitled 
to hold the property against such trustee, provided he had no notice of 
the act of bankruptej' (t). It has been held in a Nagpur case that section 
53 applies only to transfers by the insolvent and not to transfers by the 
transferees from the insolvent. It does not follow that such transfers, 
though they cannot he impeached under section 53, cannot bo impeached 
at all (j). This section cannot apply to a transfer from the transferee 
of the insolvent, but the question whether such a transfer is real or not 
can be tried by tlie Court as a question of title under section 7 of the 
Presidency-towns Insolvency Act, corresponding to section 4 of the 
Provincial Insolvency Act, 1920 (fc). There are numerous cases (see 
under (j) below) which hold that where the original transfer is held to 
be void, the subsequent transfers must also fall to tlie ground. 


626. Trustees* lien for costs.—Where a settlement originally 
valid is avoided under this section, the trustees of the settlement are 
entitled to a lien on the trust property for all e.vpenses properly incurred 
by them as trustees in the performance of trust duties, as for instance 
in defending the settlement against the settlor (/}. If the trustees 
oppose the claim of the Official Assignee or Receiver to set aside the 
deed under this section, they will be entitled, even if the deed is set 
aside, to retain their costs out of the trust fund, provided they have 
acted properly in the discharge of their duties as trustees and not put 
the Official Assignee or Receiver to unnecessarj’ expense (m). If, how- 
over, they appeal, and the appeal is dismissed, they are not entitled 
to retain the costs of the appeal out of the trust fund (n). 


{h) Rt Carter KcTiderdin^a Contract, 
supra. 

(t) Re Hart (1912) 3 K. B. 6. See also 
In re Chneh Chandra (1936) 40 
C. W. N. 1012, 162 I.C. 650, (*36) 
A. C. 212; Mt. Qaribia Bd>i v, 
Mathura Prosad (1941) 73 C. L. J. 
225, ('41) A. C. 298. 

(i) ,.. 


Rartgaewami (’38) A. M. 370; Dit 
Earn v. Hans Raj (1934) 15 Lah. 
349, 148 I.C. 1013, ('34) A.L. 101, 
a case ■where upon annulment of 
original transfer the title of pre- 
emptor ■was not sustamed; Ata 


AIofuimrmMl v. Mehr Chand (1935) 
16 Lah. 1013, 166 I.C. 1018, (*35) 
A. L. 363; Devi Daa v. Lata Mano~ 
har Lai (*37) A. L. 323. In the 
matter of Oirteh Chander Seal (’36) 
A. C. 212, 40 C.W.N. 1012, 162 
I.C. 630. 

(ifc) PuUayya v. Official Receiver, Kiatna 
(1933) 143 I.C. 372, (’33) A.M. 
271; Darbari Ram v. Official 
Receiver (1940) 190 I.C. 327, ('40) 
A.L.124. 

(I) Re Holden (18S7) 20 Q.B.D. 43. 
(to) Merry v. Pownall (1898) 1 Ch. 306; 
Ideal Bedding Co. v. Holland (1907) 
. 2 Chi 157. 

(ft) Ex parte Eueaell (1882) 19 Cb. D. 
588. ‘ . . 
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627» Set-o£f.—If money has been settled under a voluntary settle¬ 
ment Tvliich is avoided, the beneficiar 3 ' cannot set off a debt due from 
the settlor to the beneficiary against the amount payable to the trustee 
in bankruptcy. Thus where a payment of £250 by bankrupt to his 
wife before bankruptcy was declared void against the trustee in bank- 
ruptcy as a voluntary* settlement, and the trustee sued the wife to re¬ 
cover that sum, it was held that the wife could not set off a debt due 
to her from the bankrupt at the date of the bankruptcy against the 
sum of £250. Set-off in bankruptcy is allowed only in the case of mutual 
debts, and the sum settled was not a debt due bj' the wife to the bank¬ 
rupt (o). 


Sec. 55 does no more than enable the Official Assignee to avoid a 
transfer by the insolvent. It does not provide for the subject of the 
avoided transfer to vest in the Official Assignee. When a transfer of 
property by an insolvent is void under sec. 55, then it is in the 
same position as before the transfer, namely, it is the insolvent's 
property and by sec. 17 as such it vests in the Official Assignee. 
Hence a set-off in respect of that property can be claimed against the 
Official Assignee under sec. 47 (p). 

628, Property outside local limits.—It has been held by the High 
Courts of Calcutta and Madras that the Insolvency Court has power 
to deal with transfers made by the debtor of property situate outside 
the limits of the original civil jurisdiction of the Court and that this 
power is not affected by the provisions of sec. 16 of the Code of Civil 
Procedure, 1908, or of cl. 12 of the Iietters Patent (j). 


629. Report of Receiver.—A report made by the Official Keceiver 
in proceedings under this or the next section is not per se legal evidence on 
which a finding could be based by the Court (r). 


630. Transfer under order of Court.—^Where an order is made by 
the Court under 0. 20, r. II (2), of the Code of Civil Procedure, 1908, 
directing the judgment-debtor to execute a mortgage of his -pTope^ty 
to the decree-holder, the subsequent adj'udication of the judgment- 
debtor could not affect the rights of the decree-holder to have the mort¬ 
gage executed in his favour. Such a transaction is not affected y 


(o) lAster v. Booson (1908) 1 174, 

(p) Thakurbhai Maganlal Desai, re 

I.LJR. 1942. 2 Cal. 222, (*43) 
A.O. 140, 46 C. W. ir. 610, 206 
I- C. 258. . . , ^ . 

(O’) LcUH Sohai Sinff v. Abdul Oant 
(1910) 15 C.W.N. 253. 257, 7 IC. 
765; Abdul Rhader v. The Offieka 


AssiTnee (1917) 40 810. ^ 

I.C. 624, affirmed in Be 
Krishna Bao (1928) 51 Mad- B40. 
112 I.C. 149. (’28) A.ai. 73-. 

(r) Basanti Bai v. Ronh^ (*®26 
47 All. 864. 89 I.C. 357, (-fO) 
A.A. 29. 
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this section or by tho fraudulent preference section (#). But if the 
decree itself is collusive, tho Court has powr to go behind the judg¬ 
ment and enquire into tho circumstances in which it was obtained. 
In a case where there was collusive award and a decree followed thereon, 
the transfers in pursuance of that decree were set aside by the Bombay 
High Court and also tho transfers from tho transferee under tho award 
decree, under sec. 53 of the Act. Tlio reasoning was that the first and 
tho subsequent transfers were parts of tho same transaction and the 
msolvent was in reality tho transferor in the subsequent transfers (0- 

630A. Res Judicata.—Subject to the right of appeal under sec, 
75 of tho Provincial Insolvency Act, cvcr 3 ' decision either under sec. 63 or 
sec, 54 would bo final and binding for all purposes as between tho insol¬ 
vent or Official Receiver on tho one hand and against the transferee 
on the other. A question arose in tho Lahore High Court as to whether 
an Official Receiver after an adverse judgment against him by the In¬ 
solvency Court under sec. 53 could apply again to set aside the same 
transfer under sec, 64 on tho ground that ho was not awaro of tho grounds 
contained in the second application under sec. 64 when he made the 
first application. It was held that the ignorance of the Receiver was 
a sufficient ground for not applying tho rule of re^ judicata to the second 
proceedings (u). That view, it is submitted, is not in consonance with 
well recognised principles. Under sec. 6 of the Provincial Insolvency 
Act, the provisions of the Civil Procedure Code would be applicable 
subject to the provisions of tho Provincial Insolvency Act. If so the 
Receiver might and ought to have uiged all possible grounds in tho 
first application to obtain the relief which ho sought from the Court 
in tho second. Tho fact that different grounds of relief against fraud¬ 
ulent transfers by the insolvent are contained in different sections of 
the Act would not be a good ground for making subsequent attempts 
separately to obtain the same relief on an unsuccessful result of the 
first attempt. The binding force of a previous judgment against the 
Receiver depends upon general principles of law and not solely on see. 
11 of the Civil Procedure Code, which is not exhaustive (w). 


Allan Bros. <t* Co. v. Sliaxk Jooman 
<£-• Sons (1924) 2 Bang. 673, 85 
I.C. 291, (-5) A. R. 189. 

(0 Islamoddin v. Ajmoddm (1936) 
38 Bom. L.R. 255, 163 I.C. 659, 
(’36) A.B. 176; Bamabrahman v, 
O. Andalamma (1931) 135 I.C. 644, 


('31) A M. 597; Hanumar/amma v. 
OfficitA Becsivtr (*40) A.BI. 749. 
(m) Mangal Das v. 0£icial Becetver (*37) 
A.I.. 668. 

(») Rangappa v. Bangappa (1933) 
56 5Iad. 395, 140 I.C. 461, (’33) 
A.M. 9. 
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AVOIDANCE OP FRAUDULENT PREFERENCE. 


[P.-t. I. A., s. 56 ; Pfov. I. A., ss. 54,54A.J 

Para. 631 631. Fraudulent preference : Object of the doctrine.—^The statutes 

of bankruptcy prior to the Bankruptcy Act, 1869, did not contain any 
express provision relating to fraudulent preference. The doctrine of 
fraudulent preference, however, was recognised long before that Act. 
It was originally of judicial creation, and it is considered to have been 
introduced by Lord Mansfield (a) The doctrine was enunciated by him 
in 1786 in Thompson v. Freeman (6) thus: “ A bankrupt, when in con¬ 
templation of his bankruptcy, cannot by his voluntary act favour any 
one creditor.” If he did so, it was regarded as a “fraud ” upon the 
statutes of bankruptcy, and the transaction was celled “fraudulent 
preference.” The transaction was treated as fraudulent, not because 
it contravened any express provision of the bankruptcy laws, for there 
was none such, but because it was contrary to the principle and spirit 
of those laws. It was contrary to the spirit of the bankruptcy laiFS 
because it defeated the equal distribution of the bankrupt’s property 
contemplated by those laws (c). The old law was stated in another 
case (d) thus : “ If a man at a time when he contemplates bankruptcy 
delivers goods or money into the hands of a creditor whom he intends to 
benefit, the transaction is perfectly valid between the parties; but if 
bankruptcy supervenes and there is an adjudication against the transferor 
or donor, it is a fraudulent preference and invalid ns against the assignees, 
not under any express provision in the bankruptcy laws, but as contrary 
to the spirit and principle of those lairs.” There is no moral turpitude m a 
debtor payung a just debt due to a creditor, though he may then be on the 
eve of insolvency and though he makes the payment with the object o 
preferring that creditor over his other creditors. It is a perfectly mora 
transaction in itself, and a perfectly valid transaction between the parties. 

It is only if the debtor is adjudged insolvent on a petition presen t 


<o) Alderson v. Tempte (1767) 4 Burr. 

2235. 2241. 9S E. R, 165. 168. 
ib) (1786) 1 T. R. 155. 99 E. R. 1020. 
(c) Aldtraon v. Temple (1767) 4 Burr. 


2235, 98E.R. 1C5. , 

Marks V. Feldman (18<0) 
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■within three months after the date of the transaction that the law treats 
the payment as fraudulent and void as against the Official Assignee or 
Eeceiver. It will he so treated even if the preferred creditor had no 
knowledge of the debtor’s insolvent position or of the debtor’s intention to 
prefer him (e). _ , 

632. Previous enactments,—Though the fraudulesnt preference sec¬ 
tion is to a great extent an embodiment of the old rules of bankruptcy, the 
doctrine having been put into definite shape and form by statute, and 
definite tests having been prescribed by statute, the primary duty of the 
Courts is to construe the words of the statute rather than to depend on 
the decisions prior to the statutory definition (/). Statutory provision 
constituting fraudulent preference first appeared as a positive enactment 
in the Bankruptcy Act, 1869, being sec. 92 of the Act. That section, 
except the saving clause at its end which will be referred to presently 
was substantially repeated in sec. 48 of the Bankruptcy Act, 1883. 
The section of the Indian Acta is based on sec. 48 of the Act, 1883. The 
corresponding section of the Bankruptcy Act, 1914, is sec. 44 {g). The 
last mentioned section sets at rest certain doubts which arose on the 
construction of sec. 48 of the Act, 1883. The corresponding section 
in the Indian Insolvency Act, 1848, was sec, 24, and in the Provincial 
Insolvency Act, 1907, it was sec. 37. . 

632A. Exclusive jurisdiction ot Insolvency Court.—This subject 
has been discussed in paragraph 612 above. 

633. Essentials of fraudulent preference.—Every transfer by a 
debtor of his property (this includes a mortgage or a charge), every 
payment made, every obligation incurred, and every judicial proceeding 
affecting his property (ft) taken or suffered by him, is fraudulent and void 
as against the Official Assignee or Receiver provided five conditions are 
fulfilled, and a surrender is certainly a transfer of an interest in property (*)• 
These conditions are:— 

(1) the debtor must at the date of the transfer or pajment be 
unable to pay from his own money his debts as tliey become 
due, 


te) 

</) 

tv) 


Marks V. Feldman (1870) L.R, C 
Q B 275 279, 283 
Ex parte OrtJJlth (1883) 23 Ch.D, C9; 
Ex parte HtU (1883) 23 Ch.D. 695. 
Tho period of relation is now six 
months, by virtue of s. 115 (3) of 
the Companies Act, 1947. 


(A) Ex parte Lancaster (1884) 25 ChJ). 
311; BtUcher v. Stead (1875) LJl. 7 

H. L. 839. 848. 

(t) Ram Outxarilal v. DJiannprasad 

I. LR. 1942 Nop. 441, (’41) A.N. 
18% 193 I. C. 527. 
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(2) the tr&tisfcr or pa3nnont must bo in favour of a creditor; 

(3) the transfer or payment in fact prefers one creditor over 
others; 

(4) tho transfer or payroenfc must have been made vdth a vie^r of 
giving such creditor a preference over other creditors; and 

(6) the debtor must be odjudged insolvent on a petition presented 
within three months after the date of the transfer or pay¬ 
ment (j). 


If any of the above conditions is not satisfied, the transaction m'fi not 
be void as a fraudulent preference. Thus it is not sufficient that a creditor 
is preferred, if it was not the insolvent’s object to prefer him ; and even 
if it was, the transfer or payment cannot be impeached as fraudulent if no 
insolvency petition is presented within three months after the date of the 
transfer or payment. 


634. (1) Inability to pay debts.—The first condition in establishing 
a fraudulent preference is that the debtor must at the date of the trans¬ 
action be unable to pay his debts as they become due from his own money. 
The fact that the debtor has money tied up which at a lat^ date may be 
available for the payment of his debts is immaterial (i). 


Under the law prior to the Bankruptcy Act, 1869, it was necessary* 
to avoid a transaction as a fraudulent preference to prove (1) that the act 
was voluntary, and (2) that it bad been done in contemplation of bank¬ 
ruptcy. Both these conditions involved an inquiry into the state of the 
debtor’s mind. Certain changes in the law were introduced by see. 92 
of the Bankruptcy Act, 1869. ' The fraudulent preference sections both 
in the English and the Indian Acts now in force are substantially a re¬ 
production of the provisions of sec. 92 of the Bankruptcy Act, 1869. 
The position under the present Jaw is this; the first requisite that the 
act must have been voluntary still remains, for the word used in t e 
present fraudulent preference section is “ preference ” and this implies 
an act of free will. To that extent the necessity of an inquiry into t e 
state of the debtor’s mind still remains. The second requisite, name y, 
that the act must have been done in contemplation of hanjeruptcy is 
superseded by the first and fifth conditions mentioned above, and it is 
no' longer necessary to prove that the act was done in contemp a ion 


{/) 

(*) 


Be Cohen (1924) 2 Ch. S15. 

New Prance and QatTard’s Tnutee 
T. Bunting (1897) 1 QB. 607 s 
Nripendra Nalh v. Afhutote Ooah 


5) 20C. W.N. 420,33l.C. 548; 
)} 18SJ.C. 368, (’40) AJ’.4II. 
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of bankruptcy. What is now necessary to prove is (1) that the debtor 
was, when he made the transfer or payment, unable to pay his debts 
as they became due out of his own money, in other words, that the 
preferential transfer or payment was mode on the ere of insolvency, and (2) 
that insolvency ensued wthin three months of the date of the transaction. 
These are the two statutory testa now prescribed in lieu of an inquiry into- 
the state of the debtor’s mind whether the preferential payment was 
in contemplation of hanhruptqf. 


635. (2) Person preferred must he a creditor.—It is essential in 
order to constitute a fraudulent preference that the relation of debtor and 
creditor should have existed between the parties at the date of the 
transaction (Z), A creditor within this section means a person who would 
be entitled to prove in the insolvency and share in the distribution of the 
insolvent's estate (m). The relation of a trustee who has misappropriated, 
a trust fund and his cestui que trust is that of debtor and creditor. “ Al¬ 
though thoro are other and peculiar elements in the relation between 
a cestui que trust and a trustee, undoubtedly the relation of debtor and 
creditor can and does exist ” (n). A surety, though he has not paid the 
debt, is a “creditor”, for he is entitled to prove.in the debtor’s 
insolvency (o). 


Payment toUh a vUto of preferring a third person. —If a payment is 
made to a creditor not with the intention of preferring that creditor, 
but with the intention of bcneGting another person who was not a creditor,, 
the payment docs not amount to a fraudulent preference. It was ac¬ 
cordingly held under the Bankruptcy Act, 1883, that a payment made 
by the debtor to a creditor, not with the object of preferring that creditor, 
but with the object of benefiting the debtor’s surety who had not been 
called on to pay and who hail not paid the debt, was not a payment with a 
view to preferring that creditor, and that such pajment was not void as 
against the trustee in bankruptej* [p] ; the surety, therefore, could not bo 
onlcred to pay over to the trustee in bankruptcy the amount so paid by the 
debtor (g). Tnough the general proposition stated above, namely, that a 


(l) MilUr V. Barlow (1811) 14 
209. 232. 20 13.R. 703. 

(m) Be I oine (1897J 1 Q. B. 12J ; Ba 
Blackpool Motor Car Co. (tOOIJ 
1 Cli. 77. 

(n> Slwrp V. Jackron (1899) A.C. 419, 
420. 

(o) Be Paine (1897) I Q.B. 122:J?«> 
Blackpool Motor Car Co. (lyOl) 1 
CIj. 77 ; /?. D, Sethvi v. K>alllinji 
(1013) 15 B.>'n. L.IU 113. 19 I.C. 
67; lt>Jri/uea v. Jla'rvuwami 


(1917) 40 Had. 783. 33 I.C. 7SJ. 
Tit? trustee's rpmodiM, in Englidi 
bankruptcy taw. aemnst surotiM 
or cuomntow fraudulc*nUy pr*»f«»fT»d 
bonn onUrgod by t. IIS (4) 
of tlio Companies Act, 1947, 
onactod to drol with tit? eT?ct of 
Be SI Tunfi L.B. 24 and 

Be Conley 107 I..Y. (ch.) 257, 

Ip) Be M%Ua (ISSS) 65 L.T. 871 j Re 
n'omn (1900) 2 QJ). 138. 

(I) Be Warren (lOOO) 5 QJJ. 13S. 
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payment made with a view to prefer a third person is not a iraudnlent 
preference, still holds good, the law as regards the particular ease of 
sureties has been altered by the Bankruptcy Act, 1914, and sec. 44 of 
that Act expressly includes acts done with a view to preferring any 
creditor “ or any surety or guarantor for the debt due to such creditor” (r). 
It is desirable to make a similar amendment in the corresponding sections 
of the Indian Acts. 


The law has always been that if the debtor pays directly to his surety, 
the payment amounts to a fraudulent preference and the amount can be 
recovered from him by the trustee in bankruptcy («). 


A set-off before insolvency of debts for which there would have been 
a right of set-off under the Insolvency Acts {t), is not a fraudulent prefer¬ 
ence («), 


636. (3) There must have been a preference in fact.—Conditions 
(3) and (4) have been stated separately for clearness, for it has been 
decided that the mere fact that the -pajment does in fact prefer one 
creditor over others does not constitute it a fraudulent preference. It 
is also necessary to prove that the dominant motive with which the 
pajTnent was made was “ with a view ” to prefer the creditor to whoia 
the payment was made. See condition (4) below. 


637. (4) View of preferring creditor.— Test to he cjjplied.— In order 
to avoid a transaction as a fraudulent preference it is not sufBcient that the 
creditor was preferred ; it is essential that the transfer or payment was 
made “ with a view ” togivingaprefemnce to that creditor over the other 
creditors. The view to prefer must have been the dominant or substantial 
view; it is not necessary that it should have been the solo view (r), 
A mere threat to sue, which if at all is the only incentlvo for the tran or 
will not constitute such a pressure ” as to change the character of t o 


(r) Jte a. Stanley A Co. (1025) Ch. 148. 
(«) Be BlaelpoOl Motor Car Co. (1001) 
1 Ch. 77. 

(<) P.-t. I.A., s. 47; Prov. I.A., ft. 46. 

(u) Be Waehin^on Diamond Aline Co. 
(1893} 3 Ch. 95. 

(t») Ex parte Griffith (1883) 23 Ch.D. 69; 
Ex parte HtU (1883) 23 Ch. D. 
695, 704-705 jAVv 

! l‘ ■ I ■ • . 

. ■ I ■ 


<£• Co. V. Official Attrjnet 
30 Ik«n. 200. 107 LC. S33. 
(•28) A.rC. 77 ; Offi.riat Aeti'ffnee 
V. Mehta d- Sone (1019) 42 MftU. 


510. 49 I.C. 063; Angappa, C^‘h 
V. Nanjappa Bote 0^®) .1® ^ ' 

L.J. 189; Offiiciaj At^t» ^ 
Bamehandra (1933) ^ irnmn 

149 I.C. 861. (’34) A.C. 54 ; B^ 
nanda v. TC 

2 Cftl. 276, 42 C.1V^^. ’ 

727, (’38) A.C. 417 
SuAnukh Siroh (1933) 

(’33) A.L. 620; 

Daulat Bara (1042) -01 1- ' ' 

I'll! A r. 121 s Bamareami *• 

(lOJO) I C.I. 1, J' 
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debtor’s act from a voluntary to an involuntary one, when expectation Para. 637 
of suits at the instance of other creditors was natural m the debtor’s 
circumstances (w). If the view to prefer was the sole view no difficulty 
arises. But it often happens that a debtor makes a payment or gives 
a security to a creditor from mixed m<Aiv€4. In that case the question 
whether there was a fraudulent preference will depend upon which 
object was dominant in his mind. If the dominant object or view was 
the giving the creditor a preference, the mere fiict that besides that view 
there may have also been some view of benefiting himself, e.g., staving-off 
insolvency, does not prevent the payment from being a fraudulent 
preference (a;). On the other hand, if the dominant view in making 
the payment was to protect himself from exposure or from criminal 
proceedings, the fact that the view was in part to prefer the creditor 
paid over other creditors, will not make it a fraudulent preference ; the 
dominant view in such a case is to protect the debtor himself, the view 
to prefer a particular creditor being merely a “ secondary view ” (y). 

“ It is an exceedingly difficult thing to arrive at an opinion as to what is 
the dominant or operative motive of a man in doing a particular oct. 

But if we are to consider whether amongst all the shadows which pass 
across a man’s mind, some view as well as the dominant view infiuenced 
him to do the act, we shall be embarking on a dark and unknown voyage 
across an exceedingly misty sea. It is a very difficult matter to prove 
that the dominant motive was the sole motive and I think the true test 
is this: (1) had the debtor a view of giving a preference to the creditor ? 
and (2) was that the operatic effectual view ” ? {z). “ Whether it is 
called ‘ intention ’ or ‘ view ’ or ‘ object ’ does not appear to me to matter 
much ” {a) 


The fact that a debtor pays a particular creditor does not amount to a 
fraudulent preference, though he may at the time of pajTnent have been in 
insolvent circumstances, not even if the consequence of his act has been to 
prefer that creditor over liis other creditors. It must be shown not only 
that he has preferred the creditor, hut that he has done so with the 
dominant view of giving him preference over the other creditors. That 
depends upon the stale of the debtor^s mind, and it is that winch has to bo 
explored. The question being one of the state of a man’s mind, the rule 
that a person must be taken to liave intended the natural consequences 


(lo) Stibratnaniam v. Dubbarat/a (1934) 
165 I.C. 611, (’33) A.M. 246. 

(*) Ex parte HiU (18S3) 23 ChJ3. 695, 
701; Re TTfnyo and Davies (1894) 
1 Maas. 416. 

(y) Sharp v. Jackson (1899) A.C. 419, 
427; Re Cohen (1924) 2 Ch. 615; 


{*) 

(a) 


Aotan Chand v. Pramatha Nath 
(1905) I.C. 1017, CSS) A.C. 650. 
Per Bowon. L-T., in Ex parte HiR 
(1883) 23 Ch. D. 695. 704.705, 
Per Halabury, L.C., ia Sharp v. 
JacLeon (1899) A,C. 419, 421. 
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637 688 T tnie for other purposes, is not true for this purpose (6). 

hus if a defaulting trustee on tho evo of insolvency transfers his property 
to the beneficiary to make good tho breaches of trust under an apprehen¬ 
sion of a criminal prosecution, the transfer does not amount to a fraudulent 
preference, though the consequence is to give a preference to the bene¬ 
ficiary over the other creditors. 


638. Burden of proof.—It had been held by tho Judicial Committee 
of tho Privy Council that tho onus of proving that there has been a 
fraudulent preference lies on tho Official Assignee or Receiver even if the 
debtor was insolvent at the time of the payment and knew himself to he 
80 (c). In an earlier case tho Court of Appeal in England held that where 
a debtor in imminent expectation of insolvency voluntarily pays a particu¬ 
lar creditor with the result of giving a preference in fact, and the reason 
for such pajrraent is unexplained, a prima facie case of a dominant view 
of preferring that creditor and therefore of a fraudulent preference, is 
establislied, and tho payment will be set aside unless the party supporting 
the payment displaces the prima fade case (d). This decision does not 
seem to have met with the approval of tho Judicial Committee, for it is 
not noticed by the Committee though it must have been aware of it. The 
conditions of the Privy Council ruling would be satisfied if the OflScial 
Assignee or Receiver, m addition to giving evidence of the debtor’s 
insolvency, gives some evidence suflBcient to make out a prima facie 
case of a view to prefer (c). Where a debtor effects a transfer in favour 
of his creditor, and another creditor of his applies to adjudicate him 
insolvent; the petitioning creditor must show that the transfer so made 
by the debtor has the effect of giving such transferee creditor fraudulent 
preference over himself and that in effecting the transfer the debtor 


<6) Sharp v. Jackson (1899)_A.C. 419, 
423 , Subramanta Sastrulu v. Official 
Receiver (1940) 2 M.L.J. 896, (’41) 
A.M.274. 

(c) Sitne Darby ds Co v. Official 
Assignee (1928) 30 Bom. LJl. 290, 
107 I.C. 233, (’28) A. PC. 77; Ex 
parte Lancaster (1883) 25 Ch D. 
311; Re Laune (1898) 5 Mans. 48; 
P, M. A. Chettyar Firm v, N. A. 

. Pillay 861. C. 614, (’25) A. R 201; 
Jn the matter of L. W, Nasse (1929) 

7 Rang. 201, 118 I.C. 616, (’29) 
A. R. 229; Kasi Iyer v. Official 
Receiver (’29) A. AI. 821; Baton 
Chand V. Pramatha Nath (1935) 
158 I.C. 1017, (’35) A.C. 640; 

■ Jn re Nathuram (1932) 34 Bom. 
L.R. 1166, (’32) A.B. 5m-.Sunder 
Singh v. Bakhshi Shiv Ram (’33) I 


(d) 


(e) 


A. L. 354. Kashi Nath v. 0. R. 
(1931) All. L J. 26, 135 I.C. 

117, (’31) A. A. 142; Oopal v. 
Bajirao (1937) Nag. 78, 167 I.C. 

I. C. 833, (’37) AN. 117. 

Re Gohen (1924) 2 Ch. 515; ffanda- 
bhai V. Balknshna (1930) 3- 
L.R. 294; Kruhna Das v. Raja 
Ram (1930) 28 All. L. J. 370. 
(’30) A A. 282; Panmall 

J. Macleod (1935) 60 C.L.J. -53, 
(’35) A.C. 190, a caso resting 
principally on payment havmg 
been made shortly before msol- 

Hoyle (1924) B. * ^-R; j 
Ml. Bashtran v. 

31 AU. L.J. 504, 143 I.C. 609, 
[’33) A.A. 431. 



AVOIDAUOB OF FEATJDULENT PSEFEREKCE. 


631 


had that intention. The burden of proving this lies on the petitioning 
creditor (/). 


Onus, however, as a determining factor of the xdhole case, can only arise 
if the Court finds the evidence pro-and con so evenly balanced that it can 
come to no definite conclusion. Then the onus will determine the matter. 
If, however, the Court after hearing and weighing the evidence comes to a 
definite conclusion, the need for placing the onus does not arise {g). In 
other words, the question of onus only becomes important if the circum¬ 
stances are so ambiguous that a definite conclusion is impossible without 
resort to it (A). 


639. Evidence ol Intent to prelcr.—?Eie question whether the 
dominant motive actuating the debtor in making a transfer or payment 
was a desire to prefer the particular creditor is one of fact. As the solu¬ 
tion of this involves an inquiry into the state of a man’s mind and as it is 
very seldom that there is direct evidence on the point, the decision general¬ 
ly depends on the inference properly to be drawn from the circumstances 
attenchng the transfer as established by the evidence (i) The true test 
to apply in. such cases is whether the alleged insolvent is in a position 
to pay his debts and whether the property which has been transferred 
bears such a proportion to the whole property that the remaining 
or residue of the property is still sufficient from the point of view of 
ordinary busmessmen to meet the debts of the creditors who remained 
unsatisfied (j). If the insolvent is a witness, either party may cross¬ 
-examine him as to what he has previously said of the transac¬ 
tion {k). Evidence of acta of preference in favour of other . creditors 
committed by the debtor shortly before or after the transaction 
impugned is admissible to show the debtor’s intent (i). i. The deposition of 


(J) Oodbolt V. Marotw 169 I.O. 693, 
I.L.B. 1037 Nag. 403, (*37) A.N. 
1D7. 

(ff) JJoMrw V. Noltonal Trust Co. (1927) 
A. C. 61S, 620; RarngulzarU^ v. 
Bhanuprasad (1942) Nag. 441, 
195 I.C. 627, ('41) A.N. 188. 

(M Simt Dathy Co. v. O^letal 
Atsigntt (1928) 30 Bom. L.R. 290, 
291, 107 I.C. 233, (’28) A.PO. 77. 
Rathu Afal v. iCunj Beh/iri (1937) 
166 I.C. 801, (’37) A.A. 4. 

(») StrM Darby (fc Co. v. OJJteial 
A«jfj7n«e (1928) 30 Bom. L.B. 290, 
107 I.C. 233. (’23) A. PC. 77s 
Vtnkayya v. 0. B. (1941) 2 M.BJ. 
810, (’41) AJkl. 796; Mt. Bathiran 
V. Moii Ram (1933) 31 AH hJ. 504, 
143 I.C. COO, (’33) AA.. 431, ■where 


it is stated that it is eesentially 
a question of fact; Radhs Kiahan v. 

• Faith ATohammad (’33) A.L. 856, 
s caso of transfer to a relative for 
more than double the real sum 
due; Krishrut Das v. Raja Ram 
(1930) 52 All. 476, 126 I.C. 363, 
(’30) AA. 282 ; AfunmTal v. 
BaW Doab Bank Ltd., Boshiarpur 
(•36) A.I.. 176, 161 I.C. 161. 
Dammudighnesham v. Lakshmi 
Narsingh Murthi (’46) A.P. 187, 
190 I.C. 665. 

(t) .Be Cohtn (1024) 2 Cb. 615. 

(t) Re Ramsay (1013) 2 K.B. 80; 
Chtdaml’anm Ohtttiar v. Pairani- 
shdu (’36) A.N. 275. 161 I.C. 348{ 
Ooped V. Bajirao I.LJl. 37,19 Nag. 
78 (’37) AJT. 117, 167 I.O. 833; 
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the creditor to "whoni preference is given taken ^mder sec. 36 of the 
Presidency-toWns Insolvency Act (m) is admissible against him in a 
proceeding to set aside a transfer in his favour under this section (w). 
The presumption of fraudulent intent under the English law when the 
insolvent transfers his entire property is not applicable under the Indian 
Statutes, which specifically require proof of particular intent to bring 
the act within the meaning of the prohibitory provisions (o). 

640. Good faith of preferred creditor immaterial.—(1) Under 
the law prior to the Bankruptcy Act, 1869, the debtor’s intention alone 
was material; good faith on the part of the creditor was entirely immate- 
rial. 


(2) Under the Bankruptcy Act, 1869, it was held that even if a trans¬ 
action was void as a fraudulent preference, it could be upheld by a 
creditor if he acted in good faith,” that is, without knowledge of the 
debtor’s insolvency and of the debtor’s intent to prefer him (p). This 
was because sec. 92 of the Bankruptcy Act, 1869, contained a saving 
clause at its end in the following terms: “ But this section shall not 
affect the rights of a purchaser, payee, or incumbrancer in good faith 
and for valuable consideration”. 


(3) The saving clause at the end of sec. 92 was omitted in sec. 48 of 
the Bankruptcy Act, 1883, and it does not occur in the present Bankruptcy 
Act, 1914. Nor does it occur either in sec. 66 of the Presidency-towns 
Insolvency Act or in sec. 64 of the Provincial Insolvency Act. The result 
is to restore the law as it was before the passing of the Bankruptcy Act, 
1869. This may be explained by an illustration. A sells goods to B on 
credit, the price being payable on a later date. Ten days before that date, 
•B, who is then on the eve of insolven<y, pays the price of the goods to A 
with intent to ‘preferring A over hie other creditors. A receives payment 
’without knowledge of B’s insolvent condition and of B’s intent to prefer 
him over the other creditors. Under the Bankruptcy Act, 1869, A being 
a payee in good faith and for ^mluable consideration, the consideration 
being the price of the goods, ivould be protected, and the transaction 
would not be void as a fraudulent preference [q). Under the present Ia'^> 
both English and Indian, the fact that A had no knowledge of tlie * 
vency of B or of B’s intent to prefer him, does not protect him, and_ 


Jiam Gutsarilal v. Uhanupnuad 
I.L.R. 1942 Nag. 441, (’41) AJ^. 
188,19o I.C. 527. 

(m) Prov. I. A., 8. BOA. 

(n) ^adfioram Roghvvtull v. Qffietal 
A»»ignte (1923) 27 C.irJJ. 61, 

. 85 I.C. 934, (’23) A.C. 631. 


I 


(<») 

<PJ 

(9) 


Subramania Sattrulu v. 

TJemtJW (’41) A.3I. 274. „ 

Butcher v. Stead (1875) LJl- 7 H-I- 
839. .. .. rr r 

Butcher v. Stead (1877) L R. 7 
839. 
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is liable to repay the money received by him to the Official Assignee or 
Receiver in order that the other creditors may share m that money. TJxe 
fact that A received pa 3 nnent in good faith is entirely immaterial (r). 

(4) Sub-sec. (2) of the present section protects persons making title 
in good faith and for valuable consideration through or under a preferred 
creditor. The preferred creditor himself does not come vithm the exception 
as he did under the Bankruptcy Act, 1869, See para. 649 below. 


641. Pressure.—Before the passing of the Bankruptcy Act, 1869j 
it was essential in order to constitute a fraudulent preference that it 
should have been a voluntary act, and not an act under pressure. The 
Act of 1869 did not alter the law in that respect {s), and the law is the 
same now. The word “ preference ’* in this section implies an act of 
free will. An act done under pressure is not an act of free will (i). The 
pressure may proceed from a creditor or even from a surety for the 
debtor (u). 


A payment made, or a security given, by a debtor on the eve of insol¬ 
vency on the demand of a creditor is not a fraudulent preference, even 
if the demand is not accompanied with a threat of legal proceedings (r), 
or there is no immediate power of taking such proceedings (te). Also 
it has been held that payment of a debt not yet due is not a fraudulent 
preference, if made upon a demand of the creditor (ar). The payment 
in these cases is made imder pressure, and the pressure negatives prefer¬ 
ence. But the pressure which the creditor must prove must be real and 
effective. It must be bona fide and not colourable. It must have actually 
operated on the debtor’s mind and the transaction must have been 
entered into by reason of it (g). It does not necessarily follow that, 


(r) He Cohen (1924) 2 Ch. 616; He 
Namindaa Sunderdaa 93 I.C. 331, 
(’26) A.S. 133 i OJBicidl Heceiver v. 
Lachmibai 92 I.C. 6, (’26) A.S. 
140; Mamayya v. Official Heceiver 
92 I.C. 726, (’26) A.M. 338; Hoora 
Md V. O.H. (1932) 137 I.C. 6, 
(’32) A.I.. 381; Din Hath v. 
Labhu Ham (1932) 137 I.C. 55, 
(’32) AX. 321. 

{») Butcher v. Stead (1876) LX, 7 H,L. 
' 839, 849; Sharp v. (1899) 

A, C. 419, 423; Labha Ham v. 
Puran Chand (1919) Pimj. Rac. 


(0 


V. Official Heceiver (’29) A. M. 821 ; 
Manoharial v. Khan Zaman (’35) 


•(») 

w 


(w) 

(*) 

(sr) 


A. L. 167; Ramaswami v. China-- 
thambi (1932) 140 I.C. 463, (’32) 

A. M. 459. 

Edvxirdt V. Glyre (1859) 28 LJ'.Q. 

B. 350. 

SmUh V. Payne (1795) 6 T. R. 162, 
101 R.R. 484: Ex parte Boyle 
(1871) 25 L.T. 650; Tomtins 
T. Sajfery (1677) 3 App. Cas. 213, 

Van Caeteel v. Booker (1848) 2 
Ex. 691, 164 E.R. 668. 

Strachan v. Barton (1856) 11 Ex. 
647; Thompson v. Freemen (1786) 
1 TX. 165, 99 E. R. 1026. 

Ex parte HaR (1882) 19 ChJ). 550 
He Boyd (1689) 6 5Iorr. 209 
He Hoyle (1024) B, & C.R. 22. 
Qopal ▼. Bajirao (1937) Nag. 78, 
167 I.C. 833, (’37) AX', 117 
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because a debtor has made a demand that his debt should be paid, the 
transfer executed in his favour can be said to have been executed under 
pressure, particularly where no advantage of any kind accrues to the 
debtor, and the hopelessness of his position has removed all terror from 
the threat of legal proceedings (z). There have been cases in which it 
was held that however desperate the circumstances of the debtor might 
be, and although the creditor knew them to be desperate, the creditor 
was not debarred from pressing his debtor for payment, and if he did so 
press, and payment was made, such payment was not a fraudulent 
’preference {a). But the tendency in later cases has been to hold that 
demand or pressure, where the creditor knew that the debtor was hope¬ 
lessly insolvent, cannot be real, for it cannot really influence him to make 
the payment so as to negative preference of the creditor being the domi¬ 
nant view of the debtor (6). It has accordingly b^n held that if a debtor 
informs his creditor that he is about to become bankrapt or that he will 
stop pajunent in a week, and thereupon the creditor threatens him with ^ 
action, and the debtor makes a payment to the creditor, the payment is 
a fraudulent preference, for pressure under such circumstances could have 
no real effect (c). Even if the debtor is in some degree influenced by a 
demand for payment, so that the payment would not have been made 
but for the demand and pressure, yet if the view to giving preference be 
dominant view, the payment will be set aside as a fraudulent preference (aj* 


642. Threat of legal proceedings.—A transfer or pa 3 rment made 
under a threat of legal proceedings, whether civil or criminal, does no 
amount to fraudulent preference (e), even though there is no immediate 


Subramania Sastrulu v. O. R. (1940) 
2 M.L.J. 895, (’41) AJU. 274 where 
attachment of the debtor’s property 
-was regarded as eufhcient pressure 
to induce a transfer;. Anjuman 
Dehi Kot V. O. R. (1936) 1641.C. 66 . 
34 A.L. 994, a case of transfer to 
raise attachment; Jdanohar Lai 
V. Khan Zaman (’35) A L. 167. 

(z) Qopal V. Bajtrao (1937) Nag. 78, 
167 I.C. 833, (’37) A.N. 117. 

(a) Ex parte Blackburn (1871) LR. 12 
Eq. 358; Ex parte Tempest (1871) 
L. R. 6 Ch. App. 70; Ex parte 
-Topham (1873) L. R. 8 Ch- App. 
614. 020; Smith v. Pilgrim (1870) 
2 Ch. D. 127, 134; Dadapa v. 
riahnudaa (1888) 12 Bom. 424. 
426; Ram Chand v. Chanehal 

Singh (’35) A.L. 278. __ 

*( 6 ) Ex parte Wheatley (1881) 45 
‘ 80; Ex parte Hall (I8Si).I9 Ch, 


D. 580; Ex-parte Pa^ (^8 ) 
tv. N. 130; Narnngh Df J- 

(1937) 169 I.C. 845, ( 37) A.L- 
Kirpi Ram t. 0. R. ^ A-L- 6 - 
.'(c) Ex parte Hall (1832) 19 Ch.D. 680. 
(d) BrK (1892) lOJlIorr. 15; L* 
parte Grifith (1883) -3 • .’. 035 ) 

' Abdul Jabbar v. <’36 

• AU. L. J. 698, 163 I.C. 831, 

A.A. 4S9. ' ’ „ n T> 

(,) 

. ' 295 5 Nnpendra ‘Von 33 

■ OhoS, (1015) , 20 

I.C. 548; Kruhnan v. Bn-rw ^ 
(1940) 1 M.L.J. 786. { 

Sunder Singh v. BaUh 
(1933) 141 I.C. 76-. { 

Debt V. OJicml Aingnee 
I.L.R. 1W3. 1 Cal. 

511, 209 I.C. 352. • 



AVOIDANCE OF FRAUDDLEirr FREFEBENOE. 


635 


power of rendering the treat available by taking legal steps (/). Similarly 
a transfer or payment made under an apprehension of legal proceedbigs, 
even though there has been no threat, or demand or pressure from the 
creditor, does not amount to a fraudulent j»reference. Thus where a 
trustee who has committed breaches of trust and who is in insolvent 
circumstances, on the eve of his insolvcn<y' transfers his property to 
his co-trustee or to the beneficiary to make good the breaches of trust, 
though without any demand or request by them, and his main object 
in so doing is to shield himself from the consequences of his breaches, 
the transfer does not amount to a fraudulent preference (g?). Also 
it has been held that a transfer or payment made even under a mistaken 
apprehension of legal proceedings does not amount to a fraudulent 
preference (h). 


643. View of beneflllng debtor hlinsclf.-~If the dominant view 
is to benefit the debtor himself, the fact that a particular creditor is 
preferred in the sense of obtaining a benefit not shared by others, will 
not constitute the transaction a fraudulent preference. Thus where a 
fortzught before tho debtor presented his petition in bankruptcy, his 
solicitor lent him £200 on the security of a bill of sale, and at the time 
he handed tho debtor a cheque for that amount he presented bim with 
his bill of costs amounting to £87, and tlie debtor paid it out of the 
money advanced, it was held that the transaction did not amount to a 
fraudulent preference ; tho debtor paid the bill under the apprehension 
that unless he did so he would not get the £200 (t). Similarly, where 
the debtor gave to his solicitor who had acted for him in previous Uti* 
gation a charge on his house for costs amounting to £900, the solicitor 
at the same time agreeing to obtain for the debtor an advance of £250 
on such charge, it was held that tho main obj’ect of the debtor was to 
benefit himself by getting £250 and not to benefit the solicator, and 
that tho transaction was not a fraudulent preference (j). Where a 
creditor having a claim of Rs. 18,000 against the debtor pressed for 
security, but the debtor at first refused to give any, and eventually 
agreed to give security only if the creditor advanced a further sum of 
Rs. 7,000 to enable him to meet certain bundles, and the creditor paid 
the amount and got the security, it was held that the dominant motive 
was to benefit the debtor himself, and that consequently the transaction 


(/) Vancasteel v. Booker (1848) 2 Ex. 
641, 154 E.R. 668. 

Sharp V. Jackson (1899) A.C. 419. 

ih) 7' ” 

<*J 


Co, V. ‘ Ifagardas ilootchaitd 
(1928) 6 Rang. 636, 117 I.O. 
669. (’28) A.R. 302. 

(j) Bo Amott (1889) 6 Morr. 215; 
O. B. V. 2Jd. Meera Sahib (1937) 
2 378, (’37) A.M. 872. ^ 
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Paras. Tvas not a fraudulent preference {/;). Where a trader knowing very 
643, 644 lively that ho will stop pajTncnt next week, makes a payment in the 
hope, however desperate, that if he were able to keep himself commer¬ 
cially alive something might turn up in his favour, the payment is not a 
fraudulent preference (?). 


A person holding a decree against his debtor is entitled to execute it 
at any time. If instead of executing the decree immediately, he agrees 
to wait in consideration of a security being given to him for the judg¬ 
ment-debt, the transaction is not a fraudulent preference, for the domi¬ 
nant view of the debtor is to benefit himself. There is hardly any bene¬ 
fit to the decree-holder, for he could have realised the amount of the 
decree by immediate attachment and sale of the debtor’s property (»»)• 


644. Other circumstances negativing Intent to prefer.— Where 
a debtor makes a payment not w'ith the dominant view of preferring a 
creditor, but in the belief, on reasonable grounds, that he is under a 
legal obligation to pay, the pa 3 anent is not a fraudulent preference , 
in other words, where the dominant motive actuating the debtor |S 
that in making a payment or transfer he was only doing what he e 
himself bound or compelled to do, the case is not one of 
preference (n), It will, however, be a fraudulent preference if the ae 
was moved by a nice sense of honour, or a sense of duty or o 
obligation (o). Similarly where a payment or transfer is ma ®' ^ 

with the dominant view of preferring a creditor, but to save the 
from exposure, or a criminal prosecution (p), e\*en though t ere 
been no threat {q), or to revive an undisputed debt so that it ^ 

be time-barred (r), or to make reparation for a past wrong sue 


(k) Saebum tt Co. v. ZocAlikoffr O; Co. 
(1924) 2 Rang. 193, 83 I.C. 440, 
(’24) A.R. 308; DauJai Bam v. 
Deoki Nandan 75 I.C. 861, (’24) 
A. L. 686; Bfiagwan Ihu <0 Co. 
V. Chuttan Lai (1921) 43 All. 427, 
62 I. C. 732, (’21) A. A. 41. 

(Z) Tomkins v. Saffery (1877) 3 App. 
' Cas. 213, 235 j Official As^nse 
V. Af. P. A. K. CheUyar Ftm (1927) 
6 Rang. 229, 103 I.C. 174, (27) 
A. R. 199; Official 
TitmeviUy v. Nallapsru^l (-») 
A.M. 471; 119 I.C. 70S 
V. Ghulam Dastgir (1929) H* ^.Kj. 
709, (’29) A. L. 159. 

(m) Re W*lk%nson (1884) 1 Morr. 65; 
Re aianmlU (1885) 2 Mow. 7l. 


(„) B. Vaulin (I™) “ 

Sxms Darby «t* Of. ^ 
Assignee (1928) 30 B • • 

290, 107 I.C. 233. (’28) A. BO. 

(o) Re/’ZecAA«r(1891) 9 Mow. ® * 

Vingoe (1894) 1 Ch. 

Blackburn A- Co. (1899) 

726 [Company m wmdmg PJ 

(rt Ex 0^’^ 

fS; Jr Wi¬ 
fe) Sharp V. JacUon (1899) A.C. 419- 
(.) Ex part. aa:t (1889) S3 Q.B D. 74. 
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breach of trust {«), or to fulfil a prior agreement (f), the payment or Para, 
transfer is not a fraudulent preference. Payments made in the ordinary 
course of business, and not ■with a ■view to prefer, are good {u), but not pay¬ 
ments or transactions ■wiiich are out of the ordinary course of business (y). 

In the normal course there is nothing in law to prevent a debtor 
from hona Jide paying or securing an individual creditor. Such a trans¬ 
action is not open to be challenged by* any other creditor merely because 
the firstly mentioned creditor receives his payment before the other 
creditor begins to enforce his remedy (to). The replacement by the 
debtor on the eve of insolvency of money advanced for a specific purpose 
which faOs, as for the purpose of settling with the creditors, is not a 
fraudulent preference. Such money in fact does not form part of the 
insolvent’s assets («). 


The abandonment of a speculation, whilst the result is still uncer. 
tain, is a totally different thing from preferring one creditor to others 
after a debt has been incurred (y). Payment of the mortgage-debt 
to a mortgagee cannot be a fraudulent preference ( 2 ). A lease by a 
debtor on the eve of insolvency at a fair rent is not a fraudulent pre¬ 
ference (a). So would a transfer be upheld if the insolvent honestly 
believed that his assets were more than his liabilities, even though ulti¬ 
mately he was found to have been mistaken (6). 


If a debtor makes a payment to a creditor or gives security, after 
being arrested under the terms of sec. 34 (2) of the Presidency-towns 
Insolvency Act, the fact that he has been arrested does not necessarily 


(a) Ex parte Taylor (1887) 18 Q.6.D. 
295; Re Lake (1901) 1 Q.B. 710; 
Ranga Reddi v. O, R. (1937) 
2 M.L.J. 868, 176 I.C. 652, (’38) 
A.M. 177. 

(<) Ex parte Kevan (1874) L.R. 9 Ch. 
App. 762 ; Ex parte Hodgkin (1875) 
L. B. 20 Eq. 746; Stlla v. Simlh 
(1865) 34 L.J. Q.B. 68 ; Nripendra 
Noth V. Asktiiose Ohash (1015) 
20 C.W.N. 420, 33 I.C. 648; 
Jtama^wami v. Ckinnaihamb\ (1932) 
140 I.C. 463, (’32) A.M. 450; 
Narayana v. O.R. (1934) 150 I.C. 
339, (’34) A.M. 294. 

(h) Tomkins v. Saffrey (1877) 3 App. 
Cos. 213, 235: Re Clay {1896) 3 
Mans 31. 

(tJ) Re Eton (1897) 2 Q B. 16 ; MtUer v. 
Sheo Farahad (1883) 10 I.A. 98, 
110, 6 All. 84, 94. 


(u>) Arvi Co-operative j^octe^y v. Dhondi- 
ram I.L.R. 1940 Bom. 626 (’40) 
A. B. 289, 42 Bom. L.R. 486. 
1901.C. 606. 


(x) Toowy V. Af»7ne (1810) 2 B. & Aid. 
683. 106 E.R. 614. 

(jf) MiUer v. Barlow (1871) 14 M.I.A. 
209, 20 E.R. 208. 


(z) Jadu Nath v. Jilanindra Nath 
(1923) 27 C.W.N. 816, 80 I.C. 323, 
(’23) A.C. 689. 

(a) Desrajv, Sagar Mai (1916) 38 All. 
37, 311C. 716. 


(6) Subramania Saatrulu v. O. R. (1940) 
2 M.!*-!. 896, (’41) AAI. 274. 
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was not a fraudulent preference (L). a trader knowing very 

likely that ho will stop ]>ftjincnt next ucok, makes a payment in the 
hope, however desperate, that if Ijo ^^■c^o able to keep himself commer* 
cially alive something might turn up in his favour, the pa^Tuent is not a 
fraudulent prcfcrenco {1). 


A person holding a decree against his debtor is entitled to execute it 
at anj’ time. If instead of executing the decree immediately, ho agrees 
to wait in consideration of a securit 3 ’ being given to him for tho judg' 
ment-dobt, tho transaction is not a fraudulent preference, for the domb 
nant view of tho debtor is to hcncfit himscU. There is Imrdly any bene- 
fit to tho decrccdiolder, for ho could have realised the amount of the 
decree bj* immediate attachment and sale of tho debtor's property (a*)- 


644. Other circumstances negativing Intent to prefer.— Where 
a debtor makes a puiTnent not witli tlm dominant view of preferring a 
creditor, but in tho belief, on reasonable grounds, that ho is under a 
legal obligation to paj', tho paj-ment is not a fraudulent preference; 
in other words, whore tho dominant motive actuating the debtor is 
that in making a payment or transfer he was only doing what he feit 
himself hound or compelled to do, tho case is not one of fraudulent 
preference (n). It wiU, liowever, bo a fraudulent preference if the debtor 
was moved by a nice sense of honour, or a sense of duty or of mora 
obligation (o). Similariy where a payment or transfer is made, not 
with the dominant view of preferring a creditor, but to save the debtor 
from exposure, or a criminal prosecution [p), even though there 
been no threat (g), or to revive an undisputed debt so that it may no 
be time*barred (r), or to make reparation for a past wong such as a 


(i) Hacbum <t* Co. v. Zoollikojer d: Co. 
(1924) 2 Rang. 193, 83 I.C. 440. 
(’24) A.R. 308: Davlat Bam v. 
Deohi Nandan 75 I.C. 861, (’24) 
A. L. 686; Bhagwan Das <0 Co. 
V. Chuttan Lai (1921) 43 AU 427, 
62 I. C. 732, (’21) A. A. 41. 
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A. R. 190; Official Beemver, 
Tinnevelly v. Nallapentmal (’29) 
A.M. 471; 119 I.C 708; Mela Bam 
V. Okulam Dastgir (1929) 114 I.C. 
709, (’29) A. L. 159. 
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breach of trust {s), or to fulfil a prior agreement {f), the payment or Para, 
transfer is not a fraudulent preference. Payments made in the ordinary 
course of business, and not with a view to prefer, are good («), but not pay¬ 
ments or transactions which are out of the ordinary course of business (v). 

In the normal course there is nothing in law to prevent a debtor 
from bona fide paying or securing an individual creditor. Such a trans¬ 
action is not open to be challenged by any other creditor merely because 
the firstly mentioned creditor receives his payment before the other 
creditor begins to enforce his remedy (u>). The replacement by the 
debtor on the eve of insolvency of money advanced for a specific purpose 
which fails, as for the purpose of settling with the creditors, is not a 
fraudulent preference. Such money in fact docs not form part of the 
insolvent’s assets (z). 


The abandonment of a speculation, whilst the result is still uncer- 
tain, is a totally different thing from preferring one creditor to others 
after a debt has been incurred (y). Payment of the mortgage-debt 
to a mortgagee cannot be a fraudulent preference (z). A lease by a 
debtor on the eve of insolvency at a fair rent is not a fraudulent pre¬ 
ference (a). So would a transfer be upheld if the insolvent honestly 
believed that his assets were more than his liabilities, even though ulti¬ 
mately he ^vas found to have been mistaken (6). 


If a debtor makes a payment to a creditor or gives security, after 
being arrested under the terms of sec. 34 (2) of the Presidency-towns 
Insolvency Act, the fact that he has been arrested does not necessarily 


(«) Ex parte Taylor (1887) 18 Q B.D. 
295; Be Lake (1901) 1 Q.B. 710; 
Banga Beddi v. O. B. (1937) 
2 M.L.J. 868, 176 I.O. 662, (’38) 
A.M. 177. 

(t) Ex parte Kevan (1874) L.H. 9 Ch. 
App. 762 ; Ex parte Hodgkin (1875) 
L. R. 20 Eq. 746; BiUa v. Smith 
(1865) 34 L.J. Q.B. 68; Nripendra 
Nath V, Ashutose Ohash (1916) 
20 C.W.N. 420, 33 I.C. 548; 
BaTTiasioami v. Chinnal?Mmbi (1932) 
140 I.C. 463, (’32) A.M. 459; 
Earayana v. O.B. (1934) 150 I.C. 
339, (’34) A.M. 294. 

(u) Tomkins v. Saffrey (1877) 3 App. 
Cas. 313, 235; Be Clay (1896) 3 
Mans. 31. 

(«) Re Eton (1897) 2 Q.B. 16 ; Miller v. 
Sheo Parshad (1883) 10 I.A. 98, 
no, 6 All 84, 94. 


(w) Arri Co-operative Society v. Dhondi- 
ram I.L.R, 1940 Bom. 626 (’40) 
A. B. 289. 42 Bom. L.R. 486, 
1901.C. 606. 


(a;) Toovey v. Milne (1619) 2 B. & Aid. 
683, 106 E.R. 614. 


(y) MiJUr V. Barlow (1871) 14 M.IA,. 
209, 20 E.R. 208. 


(s) Jadu Nath v. ilfontTidro Nath 
(1923) 27 C.\V.N. 816, 80 IC. 323, 
(’23) A.C. 689. 

(o) Desraj v. Sagar Mai (1916) 38 All. 
37, 311.a 716. 

(b) Rubramama Sastrulu v. 0. B. (1940) 
2 MX.J. 896, (’41) A.M. 274. 
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prevent the transaction from being a fraudulent preference ; the question 
whether it is a fraudulent preference is to be determined by the provisions 
of the fraudulent preference section. 

645. Agent.—^Where a payment alleged to be a fraudulent pre¬ 
ference is made to an agent of the creditor, and the agent, without 
knowledge of the debtor’s intent to prefer, pays the money to his princi¬ 
pal, he cannot be compelled to refund it to the Official Assignee or Kecei- 
ver (c). 


646. (5) Adjudication must have been on a petition presented 
within three months.—^The last condition is that the debtor must be 
adjudged insolvent on a petition presented within three calendar 
months (d) after the date of the transaction impugned (c). The Calcutta 
High Court has held that the period of three months under sec. 54 of 
the Provincial Insolven<^ Act in the case of a mortgage deed which is 
compulsorily re^trable, commences from the date of the execution 
of the deed and not from that of registration since by reason of the pro¬ 
visions of sec. 47 of the flegistraiion Act, the deed takes effect from the 
date of execution {/). The Court was perhaps conscious of the hard¬ 
ship involved in such a construction, but it thought that the Legis¬ 
lature bad deliberately dealt more leniently with a favoured creditor 
than a voluntary transferee, and sec. 54 affected not merely transfers 
but also any kinds of payments. The Madras High Court has taken a 
contrary view (p). The Nagpur High Court has followed the Madras 
view (A). In calculating this period the day on which the petition was 
presented is to be excluded (»). The Madras High Court has held that 
if the period of three months expires during the vacation, the presen¬ 
tation of the petition on the reopening of the Court will not save the 
delay {j). The Nagpur Court has on the other hand held that the appli¬ 
cation can in such case be presented on the reopening of the Court by 
virtue of sec. 4 of the Limitation Act and sec. 11 of the General Clauses 
Act {k). If no petition is presented within three months after the 


fc) Se JJorant (1924) 130 L.T. 308. 

(d) General Claiuea Act, 1897, s. 3 (33). 

(e) Sohan Lai v. Sheo JVort (1928) £6 
All. LJ. 041, 111 I.C. 130. 

If) Jiamananda v. PankaJ Kumar 
(103S) 2 Cal. 27S, 178 I.C. 727, 
(’33) A.C. 417, 42 C.WJf. S54. 

(o) dduthia V. 0. li. (1933) 04 

382. 141 I.C. 101, (*33) AJU. 185; 
IshtcOfayya v, StiWwnMO I.ImJI. 68 
Mad. 1C6. (’34) AJtf. 637, 151 I.C. 
1054 ; Venl-adiri SoTfiappa v. O. R. 
(195S)2 M.L-T. 362. 170 I.a £40, 
(’38) A.M. 801. 


(fc) a. TV. Oodbole V. 

Nae. 403, 109 I.C. 683, (3.) 
A.N. 107 ; RalL-iscn v. 

(1038) 178 I.C. 479, (38) AJt- 
454, I.LJl. 1939 Nag. 377. 

(») i?« Dawra (18971 4 Mans. 

Harvry (1890) 7 

(j) Chmduramana v. 1 

(1035) 63 Jlod. <01. 133 I*^* ’ 
(■35) A.M. 857 (F.IJ.). 

Karauana v. OJt. (34) J, 

(t) Ralltsan v. 451 

1939 Nog. 377, (’38) A.^. 

178 I.C. 479. 
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date of the transaction, the transaction stands good, and it cannot Para. 64& 

be impeached by the Official Assignee or Receiver. The transaction, 

though called fraudulent, is fraudulent only in the eye of the bankruptcy 

law {1). If three months elapse without any petition being presented, 

the transaction cannot be avoided under the bankruptcy law [m). Nor 

can it be avoided under the common law, for there is nothing at common 

law to prevent a debtor from prefOTring one creditor to another. Nor 

can it be impeached under sec. 63 of the Transfer of Property Act, 1882, a 

section which is based on 13 Eliz., c. 5, now the Law of Property Act, 

1926, sec. 172. These sections provide for the avoidance of transfers 
made with intent to defeat or delay creditors, and it has been held that 
a transfer of property is not made with intent to defeat or delay creditors 
•\\dthin the meaning of the Statute of Elizabeth (») or of sec. 53 of the 
Transfer of Property Act, 1882 (o), because its effect or object is tO' 
prefer one creditor to another. The transfer may be of all the grantor’a 
property of the benefit of a particular creditor or of particular creditors. 

If the deed is hona Jide, that is, if it is not a mere cloak for retaining a 
benefit to the grantor, it is a good deed under the Statute of Elizabeth (p). 

The meaning of the statute is that the debtor must not retain a benefit 
for himself. It has no regard whatever to the question of preference- 
or priority amongst the creditors of the debtor (g). What the statute- 
invalidates is a transfer which removes the whole, or a part, of the debtor’s 
property from the creditors as a body, to the benefit of the debtor (r). 

It may be added that if the primary intention bo to defeat or delay 
the creditors as a body, the fact that a particular creditor was incidentally 
preferred will not take the case out of the statute 13 Elizabeth, c. 5„ 
or sec 63 of the Transfer of Property Act, 1882 {«). 


A transfer by way of fraudulent preference is an act of insolvency 
and, like all other acts of insolvency, it is only available for adjudication 
for three months {t). If tliree months from the execution of the trans* 
fer elapse ivithout any insolvency petition being presented, it caimot 
afterwards bo impeached as an act of insolvency available for a petition. 
Nor can it be impeaclied in any other way under the bankruptcy law («).. 


(I) Soo para. 631 above. 

(jn) ExparUOama (1879) 12 Cli. D. 314. 

(n) AUon v. Harrison (1869) LJl. 4, 
Ch. Ann. 622; AliddUion v, 
PoUoek (1876) 2 Oi. D. lUl; He 
Lloyd's Furniture Palace, Ltd, 
(1925) Ch. 853. 

(o) Musahar Sahu v. Hakim LaX (1916) 
43 I.A. 104. 43 Cal. 521, 32 l.C. 
343. 


(p) AO<»nv.//arT<«m(1869)LJt.4Clu 
App. 622. 626. 

(g) (1875) 2 Ch.D. IM, 103.109, *upra. 
(r) (1916) 43 I.A. 104, 107, 32 l.C. 343. 
mpm. 

(a) He .Fasey (1923) B. & C. R. 8. 
(1923) 2 Cli. 1. 

(I) P.-t, I.A.. a. 12 (1) (c): Prov. I.A.. 
a, 9 (1) (c). 

(w) Ex parte Oames {ISIO) 12 Ch.D. 314;. 
Alien V. Bonnett (1870) L. R. 5 
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Paras. Tho rules stated above may be explained by an illustration. A debtor 

646, 646A preferring a creditor delivers certain goods to him on 

17th September 1929. A further delivery of goods is made on 22nd 
September 1029. On 22nd December 1929, a petition is presented 
against the debtor and he is afterwards adjudged insolvent.' The Offi¬ 
cial Assignee applies to have both the transactions set aside as being 
void against him. The delivery of goods on 17th September, being 
outside the limit of three months necessary to make the transfer with 
respect to it a fraudulent preference, is good against the Official Assignee, 
and cannot be impeached by him, but the delivery of goods on 22nd 
September being within the three months, is void against the Official 
Assignee and he is entitled to those goods or the value thereof (v). 


646A. Fraudulent preference is voidable, not void.—A fraudu¬ 
lent preference is not absolutely void ; it is only voidable. This follows 
from sub-sec. (2) by whiehdt is provided that the rights of any pferson 
making title in good faith and for valuable consideration through or 
imder a creditor of the insolvent shall not be affected by the avoidance 
of a transaction as a fraudulent preference (w). 


There are certain transactions entered into by a debtor prior to his 
insolvency, which though valid between the debtor and his creditor, may 
be impeached by the Official Assignee or Heceiver. These are really 
exceptions to the general rule that the Official Assignee or Receiver takes 
•the property of the insolvent subject to the same equities as those to which 
it was subject in the hands of the insolvent. The right of action in such 
■cases vests in the Official Assignee or Receiver by virtue of a title supenor 
to that of the insolvent conferred upon him by the Insolvency Acts. 
Fraudulent preference is one of those exceptions, and though the debtor 
himself cannot recover money or property transferred by way of fraudu 
lent preference, the Official Assignee or Receiver has the right to do so. 
“ When a man commits a fraudulent preference he pays to the creditor a 
sum he admits to be justly due to the creditor. If no bankruptcy ta ^ 
place he cannot recover that money from the creditor simply on ® 
ground that he contemplated bankruptcy and intended to prefer t e 
creditor. At the time the pajTnent is made it is a good payment, an 


Ch. App. S77 ; Chenchuramana v. 
AruTuxchalam (1935) 58 Mad. TM, 
15S I.C. 1, (’35) A.M. 857 (F.B.); 
Venlanna v. O. Jt. (1935) 68 M.L.J. 
57, 167 I.C. 559, (’35) AJL 250; 
Hama How v. O^ictal Assignee 
(1931) 61 JLL J. 27, 130 I C. 753, 
<’3l) AAI. 366. 


♦ T A R 66 (2): Prov. lA. 

64 (3) - ’Huichmanbai v. 

946) W 1G3. (1945) 2 M.L.J. 
13, 234 I.C. 337. 
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it only \^’hen bankruptcy ensues within a certain time that it can be 
set aside. At the time he receives it the creditor may do what he likes 
with the money. Ho may pay it into his own account or may otherwise 
deal with it as he pleases, and it is impossible to say that he becomes a 
trustee at that moment for a person who may not even come into existence, 
viz., the trustee in bankruptcy. If he does not become a trustee, the 
proper order to make is a simple order to pay the money back, and no 
question of fiduciary capacity arises” (x). According to the Nagpur 
High Court, a transfer of property to the preferred creditor is valid as 
between the parties to the transaction, and in consequence if the transferee 
is in possession, ho is not liable for mesne profits (y). The Madras High 
Court has dissented from that view ( 2 ), pnncipally on the ground that the 
Insolvency Court has jurisdiction to grant mesne profits as equity may 
require. It is submitted that the Madras view is correct. If the Official 
Receiver is entitled to rescind the transaction, ho can call in aid general 
principles of equity namely tlie doctrine of “ Restitutio in integrum”, 
as a party defrauded, since ho is the representative of the general body of 
creditors. 


Either sec. 53 or sec, 64 does not take away the general and wide 
jurisdiction and powers conferred by see. 4. Sections 53 and 54 are 
enabling sections. They contain certain additional powers on tho 
Insolvency Court which an ordinary Civil Court does not have. They 
are not restrictive and do not take away anything which is already 
there (o). 

The mere fact that the mortgage deed is declared void under sec. 53 
and sec. 64 does not make the -debt included in it void. Though tho 
mortgage deed is annulled under sections 53 and 64 tho mortgagee 
thereunder can rely on the debt included in the mortgage deed and prove 
the debt in msolvency as an unsecured creditor {b). ■ 

647. Proof by creditor' fraudulently preferred.—A cretlitor wlio 
pays back to tho Official Assignee or Receiver money received by liim 
from the insolvent by way of fraudulent preference is entitled to prove for 
bis debt with the other creditors (c). 


(*) Re Bishop (1891) 8 More, 221, 2’5. 
Marls V. Fridman (1870) LJl. 
5 Q.B. 275, 279. 

( 0 ) Ballnskna v. Dirpsmbardas (1935) 
IGl I.C. 6S9, (’35) A.N. 139. 

(s) 0. R. V. Kemtnadlut Mudaliar (’45) 

A.3I. 253. 

(o) FinayaJL-V. J/orwAuxir l.LJR. 1944 
N^. 342, (’44) A.N. 44, 213 I.C. 
244; overnihng O. N.' GodloU 


V. Nani Ba^ I.L.R. 1910 N’ag. 203, 
(’3S) A.N. 540, 181 I.C. 297. 

(6) FcMJSataniino Kaieler v. i?anM. 
tami NakLer {'5-) A.M. 604, 1051, 
2 MX-I. 32. 

(c) J?e5te;»ft#»i«>n(lS88)20QB.D.540; 
I7(rr» Biol v. Sunder‘Das (1919) 
Punj. Rcc. No. 65, p. G3, 51 I.C. 
' • 720; *>00 'Amin C?iand v. ManoJiar 
'Xdl (1933) 141 I.a 336. (’33) A.L. 
211, and tho coaoa cited thcrom. - 


Para?/v* 

646,-647. 
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6WA^648 *’i' *0 *>® made.—See. 64A of the Provincial 

» Insolvency Act provides that a petition for tho annulment of any transfer, 
payment, etc,, on the ground that it is a preference, may be made by the 
Receiver, or, with tho leave of the Insolvency Court, by any creditor who 
has proved his debt and who satisfies the Court that the Receiver has been 
requested and refused to make such petition. This section was inserted 
by Act 39 of 1926, and it gives effect to some of tho earlier decisions on the 
subject (d). A creditor however cannot take action under sec. 5iA 
after the insolvent has been given an absolute or unconditional 
discharge (e). 

The restrictions imposed by sec. 54A apply only where a receiver 
has been appointed in tho case. Where no receiver has been appointed 
in the case any creditor including those “ who had not been scheduled ” 
could make the application for annulling the transfers made by the 
insolvent (/). 

The practice is not uniform in cases governed by the Presidency- 
towns Insolvency Act. In Calcutta, the application may be made by the 
Official Assignee, or, with the leave of the Court, by a creditor who has 
proved hU debt and who satisfies the Court that the Official Assignee has 
refused to make the application (g). Sunilar practice prevails in Bombay. 
In Rangoon it had been held that a creditor had no loctis standi to app^ 
even With the leave of the Court, and that if the Official Assignee refu^ 
to take action, the creditor’s only remedy was to appeal from the decision 
of tho Official Assignee under sec. 86 of the Act (A). The Rangoon view 
was not correct. 


648. Preference not avoided for benefit of particular creditor.— 
Where the result of recovering property alleged to have been delivered to a 
creditor by way of fraudulent preference would not be for the benefit o 
the creditors at large, but of an individual creditor who claims a recuri y 
on it, the Official Assignee or Receiver ought not to take proceedings or 


163 J C. ell, I aJU. -*v. 

(«) Lakshmntina v. i?flj;Saro«/yo IXJl. 
IMl Mad. 02, (’42) AJIL 692, 

208 I.C. 648. 


(/) Mt. AmUiuM V. 

' 1060 Nag. 381, (’61) AJt.-C8. 

(fl) lit SurajmtiU 

C.W.N. 803. 70 
A. C. 403. In ro Sinjraj 
(1933) CO Cal. 1367, 149 I.C. VJ:>, 
34 A C ’’32 

Mohmfd Oanny ^ ogj, 

376, 104 I.C. 80. (’27) AJl. -»*• 
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the recovery of the property himself* nor will the individual creditor 
be allowed to take them in hia name (i), 

649. Position of third persons making title in good faith.—A 
transaction which would be void as a fraudulent preference as between 
a creditor and the Official Assignee or Re<»iver can be upheld by any 
person making title in good faith and for valuable consideration through 
or under that creditor ^j). Once a fraudulent preference has been es¬ 
tablished, the onus of proving that the persons claiming through or un^er 
the preferred creditor acted in good faith and for value lies on such 
person (fc). The words “ in good faith ” mean without notice of any 
intention on the part of the debtor to give fraudulent preference to the 
creditor. The words “ for valuable consideration ” include a pre-existing 
debt (1). Depositions of a person claiming through a creditor made under 
sec. 36 of the Presidency-to^vns Insolvency Act (m) are admissible 
against him on the question of good faith in a proceeding to sot asido 
the transfer to him (n). 


650. Limitation.—Art. 181 of the Indian Limitation Act, lOOS, does 
not apply to an application under this section. The application may be 
made at any time during the pendency of the insolvency proceedings (o). 


651. Payments made after presentation of Insolvency petition.—* 
This section does not apply to a payment to a creditor by way of fraudu¬ 
lent preference made after the presentation of an insolvency petition. 
Such a payment, however, may bo avoided as being contrary to the policy 
of the bankruptcy laws. It is not protected by sec. 67 of the Presidency- 
towns Insolvency Act (p) [Provincial Insolvency Act, sec. 65]. Even 
a secured creditor cannot obtain a sale of the equity of redemption 
during the pendency of the insolvency proceedings, after presentation 
of the petition and before adjudication, in satisfaction of his charge 
decree. The equity of redemption vests in the Court or the Official 
Receiver upon adjudication, and that order fakes effect from the date of 
presentation of the petition under sec. 28 sub-sec, (7) of the Provincial 
Insolvency Act (q). 


(») Ex parit Cooper (I87o) L.R. 10 Cli. 
App- OtO* Earn iFwontp 

V, Jagat Bom (1021) 2 Loli. 102, 
60 I.C. 977, (’21) A.L. 200. 

(j) r.-t. I.A., 8. 60 (’2) 5 Prov. I.A., 
B. 64 (’2). Soo iSfe«fwn v. 
(1853) 13 C.D- 285. 

(t) jSima Darby <t* Co. v. Official 
Aangnee (1328) 30 Bom. L.R. 290, 
107 I.C. 233, (’28) A. PC. 77. 

(1) Buicher v. Stead (1875) L.R. 7 HX. 
839. a ca9o undor the BJV., 1869, 


(m) Prov. I. A., 8. 69A. 
in) Madhoram v. Tht Official Atsignee 
(1923 ) 27 C.4V.N. 611, 85 I.C. 
034, (’23) A.C. 631. Soo I’m. 

IJV., B. 69X 

(o) Pirthi Nath v. Baahcahar Naih 69 
1,0. 403. (’24) A.L. 331. 

Ip) Be liadham (1833) 10 3Iorr. 252, 
(1893) 69 L.T. 350; Be Dunkley 
d3 SoM (1005) 2 K.B. CS3. 
fe) Kaahinalh Oanesh v. Ganeak BfioUt 
(1039) Nag. 6W, 183 I.C.' 172, 
(•39) A.N. 207. 


Paras. 

646-651 
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PART VI. 

PROTECTION OF BONA FIDE TRANSACTIONS. , 


Para. 652 


[P.-f. I. A., s. S7 ; Prov. I. A., 1920, s. 55 ; Prov. I.'A., 1907, s. 38.] 

652. Pfotecfed transactions.—Subject to tho provisionsof the 
Insolvency Acta as to executions (a), voluntary transfers (b), and fraudu*. 
lent preferences (c), nothing in the Acts invalidates in the case of an 
insolvency—^ 


(a) any payment of money by an insolvent to a creditor; ■ * '• 

(b) any payment of money or delivery of property to the insolvent ; 
(o) any transfer by the insolvent for valuable consideration (d) j or 

(d) any contract or dealing by or with the insolvent for valuable 
consideration ; > ‘ . 


Provided that both the following conditions are, complied .with, 
namely— 

(1) that any such transaction takes place before the date of the ' 

order of adjudicationCMC?' ' 

(2) that the person who deals with the debtor has not at the time 

of any such transaction notice of the presentation of any ^ 
^ insolvency petition by or "against the debtor. 

I The Calcutta High Court has held that the provisions of sec. 67 of ti«® ' 
Presidency-towns. Insolvency Act are not restricted to transactions < 
carried out between the date of the petition in insolvency ‘and that of' 
the adjudication., The legislature cannot have intended to restrict thOj ^ 
provisions of the section in such a way (e). , __ 


P.-t. I A.,. 65. 63-54; Prov I.A., 
R3. 51-52. 

I P..t. I.A., 8. 55; Prov. Ijl., e. 63. ( 
P.-t. I.A., e. 56 ; Prov. 1.A-; *- 64. 
JiadAa Krishna v. Official Beceieer 
. (1932) 50 Cal. 1135. 139 I.C. 323, 
(*32) A.C. 612. “The true inter- 
. pretation bf a. 55 (c) is that insol-* i 
.‘.venoy itself 'wiU, not invalidata i 


tf) 


the transTef. except in 
®d for by tho Act itself, tot ^ 
avoidance of transfers ... 

general law or under s. 53 of the 
IVsnsfer of Property Act is not 
affected by that sortion. 

Buraya Kumar Natk v. ' 

1937 , 1 ^ 1 - 657 , 41 - 
C.WJi. lOo. 170I.C~ 67~. , 
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I. , 653. The transaction must be bona fide.—(1) TraTuactions con*^ Para? 
. I trary to bankruptcy law. —A transaction which ia contrary to the policy of ^ 
eutho bankruptcy laws is not protected by this section. - ■ 

The protection accorded by this section extends only to bona fide 
'transactions (/). The bonafides of a transaction depends on the circum¬ 
stances of each case, and it is difficult to lay down any general rule on the 
subject beyond this that the transaction must be a fair and honest one {g\ 


I Sec. 133 of the Bankruptcy Act, 181D, contained the words/*bona 
t. -fide,” Secs. 04 and 95 (1) of the Bankruptcy Act, 1869, contained the 
•■-'.words "in good faith". Neither of those expressions was reproduced in 
sec. 49 of the Bankruptcy Act,'1833, but the marginal-note to that 
- -section (which, however, is not part of the Act) contained the'words 
bona fide ” (A). The section in both the Indian Acts is based to a 
. lai^e extent on sec. 49 of the Bankruptcy Act, 1883, and the words 
V bana fide ” appear in the marginal-noto. Though neither the English 
■ nor the Indian section expressly requires that transactions with the 
> insolvent should, in order to bo protected, be in good faitb, it has been 
.-!hold that good faith is still essential, and if a transaction is not bona fide 
. It may be avoided as contrary to the policy of the bankruptcy laws. 
It has thus been held that a payment to a creditor after a petition for 
adjudication has been presented, which would have been a fraudulent 
, j preference if made before the presentation, is contrary to bankruptcy 
laws and in bad faith, though it was made before the receiving order 
and though the creditor had no notice of an act of bankruptcy, and 
ii that it was not protected by sec. 49 of tho Bankruptcy Act, 1883. The 
h ‘ payment having been made after tho presentation of the petition, that is, 
after the title of the trustee had commenced, the money was the property 
of the trustee and the creditor must pay it back to him (i). 

(2) Transaction in itself an ort of insolvency .—^A transaction which 
comes within this section is protected, although it is in itself an act of insol- 
i vency, provided that the party other than the insolvent acts in good faith; 
but it is otherwise if he acts in bad faith and is a party to tho fraud on 
bankruptcy laws. Thus if a person sells his prop^y with intent to 
' defeat or defraud his creditors, as where he intends to abscond with tho 
purchase money, it is an act of insoIven<y, but the buyer will be protected 


({) Re Badham (1893) 10 Morr. 232, 
(1893) 69 L.T. 356. 

fol Davas v. Venables (1837) 3 Bing. 

N.C. 403. 132 E.R. 464. 

(h) Tho morgmal-not© to e. 45 of tho 
• B^V., 1914, b tho samo &3 that 
}n 8. 49 of tho B.A., 1833. 


(t) Re Badham (1893) 10 Morr. 252, 
69 Z..T. 356; Re Slobodinsky 
(1903) 2 K.B. 517, 525 ; Re Dunlley 
ffc Son (1905) 2 K.B. C83, whoro tho 
jKiyznont held to have boon 
tn^o m good faith and to be 
|netoctod. 
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if ho has no knowledge of or ground to suspect such intention {j), A 
■creditor, however, who takes a transfer of substantially the whole of his 
debtor’s property in payment wholly of a past debt, knowing that there 
are other creditors, is not protected. Such a transaction is an act of 
insolvency, and the creditor being a party to it, is a party to a fraud on 
banlcruptcy laws (fc). Similarly where a *creditor takes an assigi^ent 
from the debtor for the purpose of paying himself and other erectors 
named in a list in full, believing that they are all the creditors, but the 
list turns out to bo incomplete, the transaction, though entered into 
honestly, is nevertheless an act of insolvency as necessarily tending to 
defeat creditors omitted from the list, and to Bubatitutefor the admiaistra* 
tion in insolvency a different mode of administration, and is not protected. 
Had the parties investigated the facts and adverted to the legal effect 
thereof, they would have known that the transaction would constitute 
an act of insolvency (1). In Re Slchodinshy (m), where the transfer was 
in itself an act of insolvency, Wright, J., said that although the wotds 
• in good faith ” did not occur in sec. 49 of the Bankruptcy Act, 

•the omission was not intended to make any difference aud that a person 
'Who takes a conveyance of a debtor’s property cannot claim'the benefit 
of that section if he had notice of anything wrong or anything that 
really put him upon inquiry. In that case the bankrupt had transferred 
■ lall his assets and business io a company formed by himself and his nomi* 
nees.'■' The transaction was an act of bankruptcy os having been mode to 
‘defraud creditors, and the company was held fixed with notice of the 
fraud. The principle of the English decisions referred to above is that 
a person cannot claim the protection of this section, if he engages himself 
in ah act which he knows or ought to have known is in itself an act o 
'bankruptcy. 

654. Peallngs by Insolvent in respect of his property.— Dealings 

by a debtor'in respect of his property fall into three classes, namely, 

' • -' (1)' dealings before the commencement of the insolvency fpam. 

i'-. ^655]; 


(2) ueauugs ucbwcuu txiK wijuuio.iwiin.iiK w *- » 

^ date of, the order of adjudication [para, C56]; an 

(3) , dealings after the order of adjudication [para. 60S]. 

This section relates to transactions of the second class. 

ik) i?fi Jules (1002) 2 K;B. 

(1) Et Sharp (1000) 83 L.T. 19. 
\m) (1003) 2K,B, 617, 525. 


Shears v. Oaddard (1896) 1 
406} Be Dunlley <t Son (1905) 
2 K.B. CSV. 
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655. (1) Transactions before commencement of insolvency.— ' Paras. 
With the exception of certain transfers mentioned in secs, 65 and 66 of the 
Presidency-towns Insolvency Act (n) no transfer of property mode by a 
debtor before the comnnmcement of his insolvency can bo impeached 

under the bankruptcy law. This subject has been discussed in paragraphs 
683 and 684 above. 

656. (2) Transactions between commencement of Insolvency 
and date of order of adjudication:— 

(1) Exception to the doctrine of rdatkm back. —We now turn to tho 
transactions of the second class to which this section relates. By reason 
of tho doctrine of relation hack the property of tho insolvent on the 
making of tho order of adjudication vests in tho OlEcial Assignee or 
Receiver from the eommcncement of the insolvency (para. 682). The 
insolvent not only ceases to be the owner, but is regarded as not having 
been the owner from tho oommeneement of the insolvency^. Prom tho 
moment of the commencement of the insolvency ho is deprived of all 
powers to enter into transactions which will bind the Official Assignee 
or Receiver in respect of his property. Theso wonld include pajmenta 
by tho insolvent to any of his creditors, payments to tho insolvent by 
persons indebted to him, delivery of goods to tho insolvent by persona who 
were under an obligation to deliver them to him, transfers by the insolvent 
for valuable consideration, and contracts or dealings by or with tho 
insolvent for valuable consideration, however bona fide they might be. 

In fact, none of these transactions was excluded from the operation of tlio 
doctrine of relation back when the doctrine •^va8 first introduced in 
England [para. 681]. The strict application of tho doctrine resulted 
in groat injustice to persons dealing bona fide with the banitrupt and 
\vithout notice of an act of bankruptcy, and it soon became necessary 
to introduce an exception to tho doctrine to protect certain bona fide 
transactions. This led to the enactment of what is known in England 
as “ tho protection clause ’’ upon which the present Indian section is 
based, Tho Indian section is referred to throughout these lectures as 
“ the protection section.” 

(2) English law. —Tho first material enactment which aimed at 
saving bona fide transactions was contxuned in sec. 81 of tho statute 0 
Geo. 4, c. 10. This was followed by other enactments, and tho law 
on tho subject took a definite shape in see. 49 of the Bankruptcy Act, 

1883 (now sec. 45 of tho Bankruptcy Act, 1914) on which tho section 


(n) Frov. I. A-» 63,63,64, 
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Paw; 656 in both the Indian Acts is to a largo extent based. In England, aa 
the law now stands, certain transactions are protected if certain condition 
are complied witli. The transactions are the same as those mentioned 
in the Indian section fpara. 652J, but the conditions are— 

(1) that the transaction takes place '‘before the;date of the receu 
ving order" {o); and 

(2) that the person who deals with the debtor has not at the 
time "notice of any available act of bankruptcy [p) conunitfed 
by the bankrupt.” 

Before considering these conditions it may be observed that as 
to pa 3 Tnent of money or delivery of property to the bankrupt, it is now 
provided by the Bankruptcy .Act, J014, sec.'dd, that such paymehi or 
delivery shall be a complete discharge to the person paying the money 
or delivering the property, if the paymentof delivery is made hefore^the 
date of the receiving order in the ordinary course of business of othencifs 
bona fide and without notice of the presentation of a bankruptcy petition 
even though with notice of an available act of bankruptcy. This does 
not apply to any payment or delivery by the bankrupt.' It is not neces- 
sat}' for our present purposes to consider this modification of the English 

Turning now to the two conditions in the Enghsh section, it will 
• be seen that the first condition'is substantially the same as that inth® 
Indian section, but the second is substantially diiferont. 


The position under the English law is that transactions entered 
into with a banlcrupt between the commencement of the bankruptcy 
and tho date of the receiving order oro protected, if (a) the person 
who deals mth the bankrupt had no notice at tho time of any avaitab c 
'act of bankruptcy, and (b) they are hona fide fy). The cfTcct of afl W 
of bankruptcy in England /s to prevent oH persons who hove notice i <■' 
an available act of bankruptcy has been committed from entering ^"it i 
the debtor into transactions which will bo binding os against tlio tnistcc 


in bankruptcy. 

(o) Thoro j** nothing hbo s reviving 
ordet in Indin. Jn England » | 
recoivinc order preceded ndjodi* 
cation. Kee jnra. IS2. , 

Qi) “Avnilalite net of banlwuplcy’' 
moan8 <jn%' net of bankruptcy 
•‘available''' for » bankruptcy 
pi'titjon at tlio 'dalo of tlw 


.prrn-nWtion of llio 

' boforo tho prefontation cl 
petition s Ib A., 
t) t500 para. 055. 
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. Tlie legal position of a man who commits an aot of banlmiptcj’'^Va^‘^66 
, under the English law is thus stated by Fletcher Moulton, L.J., in Pons- 
ford Baker c& Co. v. Union of London and Smith’s Bank, Ltd. (r):— 

“Nothing is more firmly estahlidied in baniniptoy law than that a 
man who has committed an act of bankruptcy is not entitled to 'deal 
with his estate. He has no right to gather it in if it is not already in 
'his hands or to make payments to his creditors out of that which he 
’ has actually at bis command. He can give no good discharge'to a 
debtor who pays him with notice of an act of bankruptcy, because the 
debt may by subsequent bankruptcy proceedings be turned mtb a 

• debt due to his trustee, and not to himself. This is a principal and 
fundamental part of our bankruptcy administration... .TTntil tho 
commission of the act of bankruptcy he was, of course, the beneficial 
o^ier of whatever assets ho possessed, but by the act of bankruptcy 
bis title to be regarded as such beneficial owner is no longer absolute, 

■ but is contingent on no bankruptcy petition being presented ■witliin 
Ihreo months of the date of tho act of bankruptcy which leads to a 
(’ . receiving order being made. If such receiving order bo made tho whole 
' of the assets vest in his trustee as from the date of tho act of bankruptcy. 

•’ He is, therefore, in the position that should such a contingency occur, 

'he is from the date of the act of bankruptcy something less than a locro 
tnistee of his assets for tho creditors in his bankruptcy. Until this 
state of suspense has been removed either by a receiving order or by 
lapse of time, he has no right to deal with those assets that were in his 
hands,' and can give no title in them to any transferee with notice. Simi¬ 
larly, with regard to tho debts and other choses in action wliich form 
• ‘ part of his estate, he cannot collect them or give a valid discharge for 
them, and any one making a payment to bim with notice of the act of 
bankruptcy docs so at his peril.” 

i' (3) Jmw under Presidency-towns Insolvency Act, s. 67.—^Under 
. ''the Presidency-towns Insolvency Act transactions between tho com- 
‘ I'mcncement of the insolvency and tho date of tho order of adjudication 
j are protected, (a) if the person who deals with the insolvent had no 
•notice at tho time of tho prescniaiion of an insolvency petition by oraoainsl 
‘the debtor, and (b) the transactions are bono fide. Notice of an act of 
‘ insolvency does not take auwy tho protection as it does under tlie English 
, law (s), and this constitutes a material departure from tho English 

..(f) (1906) 2 Ch. 444, 452. (•2!) A. A. 41 [Prov. T.^\., b(*c. 651: 

(*) b/wjnron Daa tO Co. v. Chultan Lai . tho »oond paragraph of tha hoad- 

• ^1021) 43 All. 427, 432, 62 I.C. 732, " , coto U not accurato. 
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Pua* 666 law (<). If the transaction takes place after the commencement of the 
insolvency and before the presentation of a petition th‘e only question 
will be whether the transaction was bona fide. • If it takes place after 
the presentation of a petition, tho questions will be (a) whether the 
person dealing with the insolvent had notice of the presentation o 
tho petition, and (b) whether tho transaction was boTUi fide. 


The High Court of Madras has held, in a case under the Presidency- 
towns Insolvency Act, that where a creditor, after receiving notice ftom 
the debtor’s agent that tlio debtor was going to suspend payment (roci 
notice being an act of insolvency), takes possession on the day previous 
to the presentation of an insolvency petition of the debtor s goods M ^ 
a letter of lien previously given by the debtor, the taking possession is 
not iona fide and the creditor is not entitled to the protection o 
section though possession was taken before tho presentation o 
petition («). This decision, it is submitted, is erroneoiis. ““ 
case to be decided under the Provincial Insolvency Act, the ’ 

would have been indisputably valid, for it took place before the 
of the presentation of the petition, in other words, before the daw ^ 
which insolvency commences under that Act. Had the 
decided under the English law, the transaction 
against the trustee in bankruptcy, for it took place with , 

act of bankruptcy, and the question of bma flies would not anse. ' 

however, of an act of insolvency does not take away the pro 
under the Presidency-towns Insolvency Act as it does under 
lish law. What has to be proved under that Act m order a' 
the protection is that the creditor has notice of the pi^n 
the petition, and that tho transaction was .mala flie. 
in the Madras case had ex T^yfoOesi no, notice of “ 
tation, for the petition was presented the next day. ^ 

the High Court held that the transaction WM mah fl^.t h 
of the decision being that notice of an act of insolvm^ ^ 

' sufficient to render a transaction mala flie. In paragraph 

tho Court relied upon .certain English cases referrrf to 
663 above. None of those cases b^rs out the P ^ 

laid down by the learned Judgra. The t, „o notice 

cases is that even if a person who deals with a ^ if it is 

of an act of bankruptey, the transaction will not be_p-- 


3U luaa. -•w, 



rnoTEcnoN of bona ftbe transactions. 


C51 


mala Jide or contrary to the policy of the bankruptcy laws (»). Notice 
of an act of bankruptcy and want of bona fides are two distinct things. 
There is nothing against the policy of the bankruptcy laws in a creditor 
taking possession on the ove ofhis debtor’s insolvency, of goods previously 
hypothecated to him by the debtor (to). If he takes possession with 
notice of an act of bankruptcy, the transaction is void as against the 
trustee, not because it is mala Jide, but because the English section 
expressly says so. It appears from the proceedings of the Legislative 
Department that the words used in the Bill aa originally drafted were 
‘•has not at the time notice of any available act of insolvency committed 
by the insolvent before that time.” These words were omitted, and 
the words “has not at the time notice of the presentation of any insol¬ 
vency petition by or against the debtor” were substituted. It also 
appears that this change was mode under a misapprehension. See 
para. 29 above, “Relation back and protected transactions.” 

(4) law under Provincial Inadlvtncy Act, e. 65.—^Under the 
Provincial Insolvency Act transactions between the commencement 
of the insolvency, that is, the date of tho presentation of the petition 
on which tho order of adjudication is made, and tho date of tho order 
of adjudication, are protected, if {a) the person who deals with the 
insolvency had at that timo no notice of tte presentation of an ineoU 
veney petition by or against the debtor, and (b) they are bona fide. A 
/•disposition of property by a debtor before tho date of tho presentation 
of the petition on which the order of adjudication is made, cannot be 
impeached under that Act. Having regard to the date on which 
insolvency commences under the Provincial Insolvency Act, no question 
of notice of any act of insolvency can arise (a:). 


(6) The three systems compared .—^It will bo noticed that the pro¬ 
tection under the Provincial Insolvency Act is more extensive than 
under tho Presidency-towns Insolvency Act, and the protection under 
tho latter Act is more extensive than under the English law. The pro¬ 
visions under both tho Indian Acts are more in favour of persons dealing 
■with an insolvent than that under the English law (y). 


657. Proceedings in invitum.— A. “contract or dealing by or with 
an insolvent” means something done by the insolvent, and not a proceed- 


(v) Sdo Rt Rodham (1893) 10 Morr. 252, 
C9 L.T. 358. 

(til) Sw Morris v. Morris (1895) A. O. 
. 025,629. 

(x) Rhagwan Das <& Co. v. Chuttan Lai 
(1921) 43 All. 427, 431, 62 I.C. 732, 
(’21) A. A. 41; Mtla Mai v. Thahar 


Das (1934) 155 I.C. 1084, (’34) 
A. Ii. 819; Venlaiappayya t. 
O. B. (1944) Mad. 779, (’44) AJIL 

(y) (1921) 43 All. 427, 431, 62 I.C. 732 
(’21) A. A. 41, supra. 


fpnM, ■ 
656,-.657 
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ing in which the insolvent is merely passivb ( 2 ). Thus an orderpharging 
the share of a partner, who is subsequently adjudged insolvent, undec 0. 
21, T. 49,1 of the Code of Civil Procedure, 1908, is'a proceeding in iniitum 
nnd not protected by this section (a). . 


668.- Payments by Insolvent.—A ’ payment by. the insolvent 
' between the commencement of the insolvent^ and the date of the order 
•* of adjudication is protected, if the person who receives the money has 
’•no notice at that time of the presentation' of a petition, and the trans* 
' action is hona fide. If the moncy_is received with notice of the pre- 
‘ sentation of a petition, it is not protected and the person who receives 
it may be compelled to return it to the OfBcial Assignee or Receiver (&)• 

' 'Even a secured creditor is not entitled to receive .payment of his debt 
from his debtor and io hand over the securities after notice of the pr©* 
sentation of a petition. • This is not a' limitation of the secured creditor s 
^ rights and power to deal with his securities in any way in wHch he is 
entitled to deal with them by viUuc of his contract with the debtor, 
but is only the consequence of the debtor having incapacitated him©© 
from tendering the money (c). See para. 686 above. ,. _ , 


’ ' ’ A payment of a lost bet by the insolvent is not protected by^ © 
, section though the person receiving the money has no notice at the tim© 
of the' presentation of a petition. . It is not a pajment to a ere i ^ 
’ within cl. (a)^ of" the ^ciion, for a lost bet does not constitute ® ’ 
, Jfor is it a transfer for ‘‘v^uable' consideration” within cl. (c). , 

it a “contract or ^dealing” within cl.’'(d), for a contract or dealing 
’ that clause means a contract which'has contractual force and ^ i© 
involves a legal obligation (d)'. 

1 A payment made, by the insolvent'between the commenewn©^ 

t'l of the insolvency and the date of the order of adjudication i-e 
I .■ to-preferring a creditor is not protected by this section (e). ’ It is govc 
'' by' sec. 56 of the Ptesidency^towns Insolvency ’ Act IProvm 
Insolvency see. 64]. l . j • . 



tt tb)'. Jionivar .Gangata ^v. .Uawle (1P35) 
101 I.C. 44U (*36) A-K.-IJS, whoroi 
^he question of awarding intorost- 


‘on the amount rofundod was 

Bidered. , rn v Vnlo” 

Ponsjord. BaUr <1- Co. J. 
of . London and ' 

Lid. (1300) 3 Ch'^^KL 'LT- S9b 
. Ward V. Fry (lOM) 1 c7 of 
Seo tho opening /s 

the P.-t. I. A. and e. 

Prov.‘ I. A. , ' j > ! 
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. 659.' Payment by Insolvent to his solicitor.—A payment is not Parflffv^*, 
prptcctcd by this section, if the person who receives it has notice at ,,659»,*660j^ 
that time of the presentation of an insolvency petition, and any amount • 

BO.ipaid may bo recovered back by the Official Assignee or Receiver 
from the person who has received it. To this, however, there xs an 
exception. If a debtor pays in cash money which his solicitor requires . 
to defray counsel’s fees and other legal expenses in opposing a petition 
for adjudication filed against him, then, though ho may bo adjudged 
insolvent, the Official Aasignee or Receiver cannot compel the solicitor 
to>refund the money. This exception to the general rule is foundedionr>, 
legal necessity, as without it a debtor would be defenceless (/).., It.r-j 
is )ikc the case of an. insolvent who goes with ready money to a trades- 
man and buys articles of ordinary necessity from him. The .trades-;, ^ 
man, though he may Iiavc notice of tho presentation of a petition at • - 
tlio time, cannot bo compelled to refund tho money. The case of on .n 
accountant employed by tho insolvent stands on the same footing. ■ 

Tho exception, however, applies only to the case of ready money paid' , 
over, and it is not to be extended (( 7 ). Thus a solicitor or an occoun- ♦, 
tant cannot take from tho insolvent a charge on his property for ser¬ 
vices to bo rendered to him (A). It would seem, at least in cases governed 
by, the Presidency-towns Insolvency Act, that if a solicitor receives 
pajTnent in advance from his client for the costs of preparing, a deed, 
of assignment for the benefit of his creditors, and he prepares the deed 
which his client executes and thereby commits an act of insolvency, 
and a petition is presented against the client on that act of insolvency 
and adjudication follows, the solicitor- can only retain such portion > 
of .the money as was earned by him up to tho act of insolvency, his 1 
authority being by that act revoked (i). See para 586 above. t 

660: Payment and delivery to Insolvent.—A payment'of money ' 
due 'to the insolvent between the commencement -of the insolvency > • 
and the date of tho order of adjudication is a protected transaction' 
if made hona fide and without notice of the presentation of an insol¬ 
vency petition. Though the debt vests by relation back in tlie Official 
Assignee or Receiver it is’discharged by a‘dona fide payment wthout 
notice (. 7 ),’and it constitutes a valid discharge of the‘debt. See para.-' 

688 above; '■ • . ■ , , . ! 

(/) Soo Be Sinclair (1885) 15 Q.6.D He Beyts 'and Crotjx (16&4) 1 Mans. 

616; Re Johnson (1914) 111 LT. 56. As to •w’Ork agreed to'be done ‘? 

165. bv a solicitor for a lump sum. see 

(g) .iXe-iSpadlTnun (1890) 24 Q.BJD. 728. Jte Chcaiwood (1894) I QB. 643; i ; 

■ Re Whitlock (1894) 1 Mans. 33. Re Mander (1902) 86 L.T. 234. “ 

(h) Re Siinonson (1894) 1 QBD, 433,' (j) . v-JlnVicSund 73 I.C. 1037, {'t 

436. . • • ’ i-i (’23) A.N. 290. ; . •!, 

(t) See Re PoUiU (1893) 1 Q.B. 455; T . 1- 
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Pftrasi ' • The giving of a post-dated cheque to the insolvent which does 
660^62 • hot become due till after the insolvency in good faith and for value, 
and without notice of the presentation of an insolvency petition by 
or against him, is a protected transaction. There is no obligation 
on the person paying to stop payment of the cheque on receiving notice 
of the presentation of a petition (I:). 


661. Reputed ownership and protected transactions.—As regards 
goods and trade debts in the reputed ownership of the insolvent, the 
true owner may determine possession of the insolvent or withdrawn his 
consent at any time before the commencement of the insolvency and 
thereby take them out of the order and disposition of the msolvent< 
Even if the goods are in the possession of the insolvent at the commence* 
ment of the insolvency, or, where the goods consist of trade debts, the 
debts are in his order or disposition, yet if the true owner not having notice 
of the presentation of any insolvency petition by or against the debtor, 
takes possession of the goods, or demands the goods, or gives notice 
of assignment of the debt to the insolvent’s debtor, before the date 
of the order of adjudication and bona fide, the goods and tho debts ^ 
be taken out of the order and disposition of the insolvent, and tbetito 
of the true owner will prevail against tho Official Assignee. See para. 
673 above. 


661A. Payment with notice under contract made without notice.— 
This section, while it protects o contract made without notice of t e 
presentation of an insolvency petition, does not purport to protect any 
payment or conveyance made in pursuance of a protected con ra ^ 
Thus if purchase money is paid after notice of the presentation ® * 
insolvency petition though it bo under a contract which is P^t 
as being entered into before notice, the payment is not protected un 
this section (1). 


662. Valuable consideration.—Tho expression “valuable cons 
deration” in this section is not to bo confined to fresh consi * 

but will in general includo a past debt (m). bet 

valuable consideration within Ibis section (n). Pajment o 
by the insolvent is not a dealing for valuablo consideration, a 
protected by this section (o). 


(fc) Ex parte Jliehdale (1881) 10 Ch. D. 
(0 V. Marehall, Park lO Co. 

(1800) 1 Q.K. 710- „ ,,, 

(m) Ee Juke* (1002) 2 KJJ. 59, COi 


5 KJ). 
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663. Notice.—^Notice given to or infonnation obtained by a soli* itParas.'^!' 
citor in the course of tho specific business transacted by him for his 663^5- 
client has tho same legal consequence as if it had been given to or obtained 
by tho principal (p). 

654. Burden of proving notice.—Tho burden of proving want of 
notice lies on tho person who relies upon such want of notice (g). 


665. Subsequent purchasers for value and without notice.—The 
protection afforded by this section extends only to persons having 
dealings immediately with the insolvent. It does not extend to a 
purchaser from a person who acquires a title from the insolvent through 
on unprotected transaction. Thus a transfer by the insolvent of his 
goods which is fraudulent and an act of insolvency under sec. 9 (b) of the 
Presidenej’-toAvns Insolvency Act (r), is not protected by this section. 
Tho transferee acquires his title through a transaction which is void 
as against the Official Assignee or Receiver, and if he subsequently 
sells the goods, though to a purchaser for value mthout notice of the 
presentation of a petition, the sale is v'oid as against the Official Assignee 
or Receiver, and tho purchaser does not acquire any title under it (c). 
In this respect the position of a subsequent purchaser under such a 
transfer is different from that of a purchaser under certain other trans¬ 
fers. Thus though a transfer mado with intent to defeat or delay credi¬ 
tors is fraudulent and void under sec. 53 of the Transfer of IToperty 
Act, 1882, a bona Jide purchaser for value from a transferee before the 
transfer is set aside acquire a good title as against the Official Assignee 
or Receiver as he is expressly protected by that section (t). Similarly, 
a bona fide purchaser for value from a donee under a voluntary settle¬ 
ment subsequently held to be void under sec. 65 of tho Presidency- 
towns Insolvency Act («), acquires a good title to the property, for the 
word “void” in that section means voidable, and the settlement is avoid* 
cd not from its date, but only from the actual accrual of the title of 
the Official Assignee or Receiver (v). Again a bona fide purchaser for 
value from a preferred creditor acquires a good title against the Official 
Assignee or Receiver because of the protective provision contained in 


(p) ChabildaaLaUoobhaiv.DayalMowji 
(1007) 34 lA. 179, 184, 31 Bora. 
560, 581. See Indian Contract 
Act, 1872, 8. 223. 

(o) Ex parte Schulte (1874) L.R. 9 <3i. 
App. 409; Ex parte Bevelt (No. 2) 
(1884) 13 Q.B.D. 727. 

(r) Prov. I A., s. 6(b). 

(s) Be Qounshourgh (No. 3), (1920) 2 
K.B. 426. 


(f) Hamda IM. v. Stanton (1023) 1 
K. B. 516 ; KunJnt' Polhanaesier 
V. Baru Nair (1923) 46 Mad. 478, 
72 I.O. 727, (’23) A.M. 658. If 
Bast* Begum v. Banarai Prasad 
(1908) so All. 207, decides otherwise 
it is not good law. 

(u) Prov. I. A., 8. 53. 

(o) Be Brail (1893) 2 Q.B. 381. 
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665;.e67 profercnco section (w). There is no such provision in the 

present section. It is indeed an anomaly that bona fide transferees 
tor value from the insolvent aro protected by this section, and not bem '■ 
fide transferees for value from a transferee from the insolvent. This ■ 
can only bo rectified by legislation (ar). 

^ 666. Debenture-holders, etc.—^Tho principle that a person aeguir- 

mg title under a transfer which is fraudulent and an act of insolvency 
under sec. 9 (b) of the Presidency-toivns Insolvency Act {y), cannot give 
a good title even to a bona fide purchaser for value has been applied 
to coihpamca which have acquired property under such a transfer. Thus 
It has been held that where a bankrupt trader fraudulently transfers his 
assets and his business to a company which is really a one man company, 
and the transfer is void as an act of banlcruptty, bona fide purchasers 
for value without notice, e.g., debenture-holders, have no title to the 
assets transferred to the company and comjiriscd in tho debentures 
to which tho title of tho trustee in bankruptcy relates back (z). If in a, 
case such as tho above the debenture-holders appoint a receiver to cany 
on the business of tho company, they as well as the receiver are liable 
to account to the trustee for the assets (if any) of the debtor which 
may have come into the receiver’s possession or for tho value of them* 

The receiver is liable as a trespasser, and the debenture-liolders are 
liable as principals of the receiver (a). If the bankrupt after transferring 
his business to the company induces a bona fide mortgagee of his business, 
who was no party to the formation of the company to accept debentures 
of the company in substitution for his mortgage, and the transfer to 
the company is set aside as fraudulent, the mortgagee is not remitted 
to Kis original position and he has no charge on the assets of the insol¬ 
vent, though the debentures arc w'orthle.'ss. His only remedy is to 
prove in the bankruptcy for damages resulting from the fraud {b). 


667. Suit by Insolvent after presentation' of petition and before 
adjudication. —A debtor who has presented on insolvency petition or 
against whom such petition has been presented can sue in respect of o' 
debt due to him. If the defendant admits tho debt, the proper 
procedure is that he should pay the money into Court to remain there 
until the Court could see who was the .person,properly entitled to it. 


(w) P.-t. I.A., B. 56 (2); Ptov. I. A. 
8. 54 (2). 

(a:) 'Re GouTishourgh (No. 3), (1920) 2 
K. B. 426, at pp. 442, 447; In 
re Giriah Chandra (1936) 40 

C. W. N. 1012, 162 1.0.650, {’36) 

A.O, 212 . 


(y) Prov. I, A., s. 6 (b). 

(?) R« Donbroteski (1923) B. & C.^^* 
(o) :i?e Coldhurg (No. 2), (1922) 1 K-B. 
606. 

(5) Se Qoldburg, supra; Ex parte ^ 
Silveraiarte (1912) 1 K.B. 384. 
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if^tho/plaintiff is not adjudicated^on'insolvent,'tho money belongs t6 S^^Paras.' 
thoplaintiff,butifheiss6ndjudicated;'theOfficialABSigneo or tho’Recei- 
ver'y tho person'entitled -tq tlieimoney.' Iri eithor case the defendant 
is'entitled to his costs ofithe''action.‘ ilf aftcr'suitithd defendant J)ay8 
the Taoney'to the.plainiijf out of Oourt.'he may bo bbliged to pay it again 
to'the Official Assignee oriReeeiVer, as Ihe'plaintiff is'not competent 
afteritho presentation of an insolveniy petition' to' receive and give a 
good discharge fori the debtee).' < i 

' 668. (3) Transactions after adjadication order.—The order of 
adjudication absolutely-precludes •all 'valid dealings by the insolvent 
in relation to his property except in certain cases of aftetvacqiiired proi 
perty. The insolvent is a complete stranger to his property, and pay. 
rhents/.madei'tO' of' debts /which pass’to the'Official Assignee or 
Receiver are completely ihoperative 'and do not discharge the debtbr (d)! 

No assignment even for valac of any interest of the insolvent can after 
the order of adjudication be of any avaQ fls against the Official AhSigneb 
or Receiver or confer any r'ghts on the assignee (c), unless the adjudication 
is annulled, when the asslgnco of a pro note can bring an action on the 
cote (/). If the insolvent before adjadication transfers his property 
fcenomi to another person, and tha latter qfUr adjudication sells the 
property, the transaction, though bona fide and for value, is void agamst 
the Official Assignee or Receiver, and the purchaser acquires no Utle 
under it. The original transfer being benami, the insolvent continues 
to be the owner, and the sale by the benamidar is really a sale by the 
insolvent {g). 


If a person after adjudication pays a sum of money to the insolvent 
in fulfilment of a contract entered into before adjudication, the pay¬ 
ment is not a valid discharge, and ho may be compelled to pay it again 
to the Official Assignee or Receiver, even though he had no notice of 
the presentation of any insolvency petition either at the time of entering 
into the contract or at the time of payment (ft). \Vlicro under a con¬ 
tract for the sale of land entered into before adjudication, the purchaser 
pays the purchase money to the insolvent after adjudication, lie pays 


(c) FonrSord, Baler <6 Co. v. Union of 
liondon <0 Smith's Bank (1900) 
2 Ch. 444 ; McCatlhi/ v. Capital 
and Counties Banh (1911) 2 KJ3. 
10S8; Be A Deblor (1912) 2 ILB. 
633. 

(<i) Soo Ponsford, Baier <0 Co. V. Union 
of London <& Smith's Bank, Ltd, 
1(1906) 2 Chi 444 .’! • 


(e) Exparic Cooper (1878) 39 1..T. 260. 
{/> lAngappa v. O. R. (’37) AAl. 717. 
( 9 ) ReUobordhanSeat (I'JlG) 20C.\V. N. 
654,34 I. a 435. 

{h) A. B. Hiller v. AMnash Chunder 
.1 'jDu« .(1897) 2 C.WJ4.' 372.- Me 
Entire v. Poller eb Co. (IS89) 22 
• Q. 11. D.'C3S. Soo-DlaoP.e IVtyzelf 
< :,(I02I)2K.'B. 835." 
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the wong person and ho cannot compel tho Official Assignee or Receiver 
to execute a conveyance tiithout pajong the purchase-money agab 
to him, even though ho hod no notice of tlic presentation of any insolvency 
petition either at tho time of entering into the contract or at the time 
of payment (»). A transaction entered into after adjudication is not 
protected in any case, and tho question of notice of the presentation 
of an insolvency -petition does not arise; it is void irrespective of notice. 
The order of adjudication, liowovcr, must be actually in force at the 
date of tho transaction (y). A payment made to the insolvent with 
tlio consent of the Official Assignee or Rocciver during the pendency 
of the petition {/,*), or after adjudication (/). is a good discharge. See 
para. 273 above. ' 

It may bo noted that in England by see. 4 of the Bankruptcy (Amend¬ 
ment) Act, 1926, protection may be afforded in respect of payments, 
by persons liaving possession of a bankrupt’s money, made after the 
date of tho receiving order but before it has been gazetted. ’ 


) Ex parie Eabbidge •IIS'78) 8 ChJ>. 
367. 

» Se Teale (H)12) 2 K.B. 367; Oovitid 
‘v. Semba (1930) 121 I.C.'eeS; ( 30) 


; (*) 


Eajkri^to-Singh ^ 

tooL ilS72) 17 

pe Wilson (192a> 133 L.T. 
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PART vn. 

DISCLAIMER OP ONEROUS PROPERTY 
[P.-t. I. A., ss. 62-67.] 

669. Earlier statutes.—“By the Bankruptcy Acts prior to ISO!) Paras, 
no particular provision was made for disclaimer. The assignee in bank- 
ruptcy was not bound to accept a damnota hccrcditas, and leases were 
left outside tho property which passed to the representative of thO 
creditors. This led to a great deal of complication and difficulty and 
litigation, and by the Bankruptcy Act, 1869, further provision was 
made for the disclaimer of leases by the trustee in bankruptcy. To 
put it shortly, the disclaimer was by sec. 23 of that Act expressly made 
to operate as if there had been a voluntary surrender of the lease 
on the date of tho order of adjudication. No doubt that provision 
was inserted for the express purpose of preserving the rights of sub¬ 
lessees and others claiming under the bankrupt lessee. But that pro¬ 
vision was not found to work perfectly well, and when the Bankruptcy 
Act of 1883 was passed, sec, 65 was substituted for sec. 23 of the Act 
of 1869” (a). Sec, 55 of the Act of 1883 was amended by see. 13 of 
the Bankruptcy Act, 1890. The provision as to disclaimer is now con¬ 
tained in sec. 54 of tho Bankrupt <7 Act, 1914. 

670. Object ol the enactment.—The Official Assignee has not 
only tho right to set aside certain transfers by virtue of his superior 
title, but also the power to disclaim or get rid of onerous property. Tliis 
power to disclaim is an exception to the general rule that tho Official 
Assignee takes the estate of tho insolvent subject to the same equities 
as those to which it was subject in the hands of the insolvent. Such 
a power is necessary to protect tho Official Assignee from personal lia¬ 
bility in respect of onerous property. Every disclaimer must operate 
to tho injury of some person. It must affect some rights and liabilities. 

It is therefore tho duty of the Official Assignee and of the Court to sec 
that the exercise of the power is attended by os little interference as 
’ -possible with the rights and liabilities of third persons. In Re Carter 

<a) Per Vaughan WiUiatns, L.J.,' in iZe | " 735, 743, ' -* • . 

‘Carter EUui (lOOo) 1 K.B. !.- . . 
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d; Ellis (b), Vaughan Williams, L.J., said: “In my opinion the inten¬ 
tion of the Legislature in cases of disclaimer by a trustee in bankruptcy 
clearly appears to have been/ while;ithey were providing for the relief 
of the trustee from liability in respect of onerous obligations of the 
bankrupt, including the obligations-^arising under a leaso, to do so ^nth 
as little disturbance as might bo of the rights and liabilities of third 
persons by reason ofjtlm^disclatoer.JjQ -q fl 3 l’iAJ 32 'a 


671. Disclaimer by OtDcial Assignee [s. 62 (1)].—The Official 
Assignee may disclaim any ^erous^K^rfy notwithstanding that he may 
have endeavoured to sell or have taken possession of the property, or 
exercised any act of ovmers^p'in relation thereto' 

' i.'i' I-rff.'.'l'vfi» r/,!Y/f'l /(iiij 

What is onerous jj'roperty.—La"^ ^ , -- 

covenants, shares or stocim eoi . . ' . ■ • ■ 

other propertyjthatjis iirmleable, . ' 

binding the possessor.therwlf to^the performance ofiany pnei^s^act or to 
the payment of any sum of money, are different for^ of onerous property, 
and the Official Assignee may disclaim them ,subject ,tp,the/proy;isions ,of 
the Act. He cannot, ^owoyer,,disclaim a,contract pntered,iptp,by,the 
insolvent for ths sale,of-& ie^,uide^ he/^o,dhclaimSj;^e,lease, 

The section was^intended,to enable the Official,Assignee,to ge^,ri^,ofj6,? 
onerous property or contract) and,it lioeS|notjbnabledisclaim » 
contract, under.whioh a thii^ person (i.e., pincha^r) has acquired rights, 
merelyit• • *'’* ' '' ' ' ' 

should not^bejCa • 

contract i^thout,- . > . ■ . ’ ' 

specific performance of thej contract may, be, enforced, against,bun,,1®!* 
Specific performance, however, of a contract to buy ieaseholds will not 
r,., --(/). The statptoiy; tcnMcy to 

' ' . erthe|Bomboy,Itont Restriction 

' he meaning,of sec., 62 and docs 

not vest in the'Official Assignee by the adjudication ,onler. JThp Qfficia 
Assignee is not therefore ,cntitled_ to, disclaim tbe.samo (9)' i mi ' '■ 

''' Under the English law,'where a lessbo of 2 >roraisos aligns the 'premi^^ 
by way of mortgage for tho cntirb'residab'of the term, tho mortgag^ 


(6) (1005) 1 K. B. 735. 742. 

<c) ■■ Under I.T.A.', 1848, it wm field that 
, tho .Inking,of iposeossion of lease*, 
hold property hy tho Official 
' ' Aseigneo' \ros‘proof of election on 

, his port ito tnko tho kaae: Abdul 
Ttaiak V. J. O. Kmvja (1898) 22 
~ Bom. D17. 8oe also ^hinna Bob' 
banyo v. Kandaavatni *(1576) 1 ^ 


Mod. 59. . Ktrt 

Re Baatahlc (1901) 2 Kl'B. biS. 
rJ^e .V. \J3a>talUU 
i?anfrwpfcy(190l)2p*:l--^^ 

‘ Pearce' V. 'BoftalUrTrwM 
(1901) - CTi. I-- j 

Rodnqut* 

40 Bom. L. B.pl6. < ' • >' 
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llepdmW by virtue' 'ortho aMi^meht’f^o ownor'of the lease' burdened' 
'mth^ho covenants and ho becomes liable 'on the" Covenant' for payment 
of Vent.’ The assignor no'longer’pdsajaies any land! burdened •mth' 
onerous coVenants. ‘ ‘All tliat'ho ’iaehlittod Id is the equity of redemption.' 
it has'accordingly been litld' that where’ a'lessoo‘is'Adjudged bankrupt,' 
the^ trasteo in bankruptcy not' bem'g' liable upon the covenants of the 
lease'either by privity of contrdct‘dr'b 5 ^ privity of estate, the equity of 
r^cihpiion wlxich vests in'him’i3'not’“ptpp(jrty buidened‘\vith onArouS 
wveii^nla,” ami nb' disclaimer'isricebs^ry (A).‘’''lhThdia,',“vh'erd'a'les3ed 
mbrtgo!gcs his interest ui thb land,*'thb lea^ rohiaihs’liable' for the rent. 
Tlie mortgagee does not become liable for the rent unless he has ehUsced 
mtppo^ssion of the property,^!)., therefore, b^^the^Official 

heccssary, and if b.e omita to m3claim’*withih the period'^prps- 
crib^ hylsec. 62 (1), he loses the right to disclaim (j). ' ^ | 


■' ^ ^ J^tscldvthtt to 6t in loKtin^f.^A'dasclaimer of onerous property by the 
0fficiaVAssi^^e''i3 Of'no effect'uhl^'if i^ in writing signed by him. 

■II U',-, . 'I '• '•! n . ■ , ' , 

I : ‘ ■■Time for disclaimer .—The period aUowed to.the Official Assignee for 
diselhiming onerous property is. twelve months after the debtor has been 
adjudged insolventn'If, however, thb'ptopertyicaihe to the knowledge 
of the Official Assigned niore than a month after suchudjudication, he may 
disclaim, the .property at' any time within twelve months lafter he first 
becameirirwaro of it; IniEngland it hasibo^ held that the special power 
of disclaimericonferred'on the Official Recelvet.by secv64 (7).of the Bank¬ 
ruptcy Act, 1914 was only exercisable within the period (of 12 months) 
there laid'down’and that there was no jurisdictionrin the Ooutfcto extend 
the tiinO'fot^disclaimer Whbre it|had notibden exeroised'by.thoi Official 
EbceiVo'r;within that period!- iTho gfeneinl power conferred by sec. 109 (4) 
of!the''Act to’dxtend'tho time For'-doing-act-does ndfapply to sec..64 
fort the - specific i provisions in’ the' latter • section < enabling - the, Court. to 
extend the time-within which a -trustee must disclaim displace the more 
generalpowera ofsCoi 109 (X:).''- - ; .btu jl-.n. m.'-u l.i;- . - j - fi 


’”'■’ 672.' Power to call bn Official Assl^ce ‘to'*disclaim Js. 

The Official Assignee has twelve months within which to elect whether h'o 
jWillikeep.an onerous propertydisdaim.if j^To avqid-any hardship 
which,might arise,from delay on his.part i^.is provided,that any person 


h-' 


'(i) In'ri A'Debtor (No!^416 of 1940); 
Ex parte the Official Receiver, 
*ZVu««ei vi Hubbard (I960) Ch. 423 
.a a '(Gi.)-'(1030) -1 'AU. LJt.' 1085 
6BI.L.B.33, 

U v.-i • .V .-.'.-Al (. ) 


Paras; 

671,"072 
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intorostod in the property may, by an application in writing to the Official 
Assignee, require him to dooido whether ho ^riII disclaim or not, and if the 
Official Assignee fails to give notice that ho disclaims the property within 
twenty*cight days after the receipt of the application, or such extended 
time as may be allowed by the Court, ho will not bo entitled to disclaim 
the property. If the notice is given in respect of a contract, and the 
Official Assignee docs not disclaim within the aforesaid period, he will be 
deemed to have adopted it. If the notice is given by a landlord in 
respect of a lease, and tho Official Assignee does not disclaim within the 
aforesaid period, ho may render himself personally liable for rent and 
costs (/). 


673. Disclaimer of leaseholds [s. 63].—As regards leaseholds the 
rule is that if tho Official Assignee docs not disclaim, he becomes personally 
liable for rent as from tho date of adjudication, but he is not liable in 
respect of any breach of covenant happening before that date {m). Ho 
may, however, relievo hiiiisolf of liability by assigning the lease, even to a 
pauper. Thus in one case where a trustee in bankruptcy, who bad some 
disputes ^rith the landlord with regard to the fixtures, gave a sovereign 
to a person ^rhom he knew to be a pauper to become assignee, and the 
assignment was made, it was held that the assignment was good (»)• 
A disclaimer by tho Official Assignee of the leasehold interest of an insol¬ 
vent though it is somewhat in the nature of a surrender is a creature of the 
statute with statutory consequences and is not quite the same thing as a 
surrender which is provided by the law of landlord and tenant (o). 


Leave, to disclaim leaseholds .—The leave of the Court is necessary to 
disclaim leaseholds. Sec. 63 of the Act provides that subject to such rulos 
as may be made in this behalf, the Official Assignee has no right to dis¬ 
claim any leasehold interest without the leave of the Court; and the 
Court may, before or on granting such leave, require such notices to be 
given to all persons interested, and impose such terms as a condition o 
granting leave, and meke such orders with respect to fixtures, tenan s 
improvements and other matters arising out of the tenancy, as the Cou 
thinks just. 


674. Effect of disclaimer [s. 62 ( 2 J].—-As regards the insolvent an 
his property, the disclaimer operates to determine, as from the daiet 

his rights, interests and liabilities in or in respect of the property disc a 


(0 Re Page (1885) 14 Q.B.D. 401. 

(m) TUlertsn V. Coaper (1882)9 Q.BJ>. 
473. 

(n) Uophinecn v. hovering (1883) 11 


40Q,W.N. 8tS. 
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cd. As rcganla tlio Ofilcml Assignee personally, lus liability in respect Para, 671 
of the propert}* is dotcrminwl by tho disclaimer ai from the date, when the 
property vested in Aim. Disclaimer releases tho Official Assignee from 
all personal liability under a lease, even if ho has entered into possession 
and paid rent, and its effect is to place liim in tho same position ns if tho 
property had never vested in him (p). Tlio liabilities, however, from 
which tho Official A-ssipioo is released cover liabilities nceossarily imposed 
by the vesting of the property disclaimed, such ns liability to perform 
tho covenants of a lease or to pay calls on shores or to give or pay for 
delivery of goods on contracts, hut they do not cover liahilitics which tho 
Official Assignee voluntarily incurs, oven though in doing so lie is acting 
with prudence and in fulfdment of his duties to tho estate (g). 

Tlio effect of tho disclaimer of a leasehold interest of tho insolvent 
by tho Official Assignee under see. 62 is that as betivccn tho lessor and 
tho lessee insolvent, the Interest of tho insolvent in tho lease is determined 
and tho reversion becomes accelerated. There is no need for vesting 
order under boo. 60 in favour of tho lessee, though ho might require 
delivery of possession and prove against tho iasolvont’s estate for such 
damages, if any, as lie might sustain by tho disclaimer. Tho fact that 
there is a mortgage by the Insolvent lessee of tho leasehold will not 
affect tho consequences of tho disclaimer os bclwocn tlio lessor and tho 
lessee inter se. If after the disclaimer and so after tho leasehold has 
reverted to tho lessor tho latter puts tho loascliold to auction in execution 
of a rent decree obtained by him in respect of tho leasehold, oven though 
such decree creates and declares a charge on tho leasehold, tho lessor 
cannot resuscitate the leasehold os it were, and acquiro a title to it by 
purchasing it at tho rent sale {r). 

Disclaimer does not affect tho rights or liabilities of third parties 
except so far as is necessary for tho purpose of releasing the insolvent and 
his property and tho Official Assignee from liability. If, for instance, 
tho insolvent has granted an under-lease of property demised to him, 
a disclaimer of tho original lease by tho Official Assignee does not affect 
the right of the lessor to distrain on the property for the rent reserved 
by tho original lease, and to re-enter for breach of tho lessee’s covenants 
.in the lease or for non-payment of the rent reserved thereby. If tho 
undcr-Ieaso is made at a rent less than the rent reserved by the original 
lease, the under-lessee is, after tho disdaimer, entitled to prove in tho 
insolvency for tlie value of tho difference between tho two rents (s), 

(p) Soe parte/JHcn (1882) 20 Ch,D. Jlfuterieo I.L.R. C3 Cal. 1123, 

341, 40C.W.N. 846. • , 

( 5 ) J?c Liatar (192C) I Ch. 149, 163. (*) Ex parte Walton (1881) 17 Ch.D- 

|r) > Sati/a Priya Qhoaal v, Borid Boran 746, 
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' 676.' ’ Oraer'-'resciridtoff ■tontrict Conrt''iha5^, 'Jn 

applioaliori ttny poraoh who is/ag fl^ainsVth'o'OiBcial 

to'tho bdnofifc^or suhioct to tho biirdon’bf a* contract made With tBc iii&J* 


^ayabld'iinddr thd order'to any mioh person'may he pr^v^by hiih aSa 
debt' tinder thd insdlvericy.’’ Tho 'question of’resci^ioii'wuid'ndt 'am^ 
if tho debtor had boforo'his fnsolTOfloy committed rach^'a l)ro3ch''of Ih© 
dontract'as would 'entitle tho'othor party to rcplidiater^' 

-I ■ ' In i‘'I . ■,I, >111 -.hi i'fi.l'*-/- b 

676. Order vesting'disclaimed I property fs/'66 ( 1 )].—Though ^'the 



either claiming,ariy^'inte \ ‘ , • ,,underlay 

liabUjty pot^dfschar^^^ by'the 

an^ order ‘for^Whe’ the pro^r;^ in 9 r,^eUyoiy,ther^^t()^any 

personentifcled’thereto^i : •. ’ ,»».$.—.,„VAnU 

bV deliver^ W = • • -1 . . ■ • ’ 

trustee for him, and ot • . ■ ' 

•U l.l'd/. V'' {.'■•i’-'' , 

euch.yesting prder hem| 

peWon therein named^iiij^^hat 6oiiah,tntfiput,a«y^tJ^n3ici^ i y, 


whether as under-leased or a 
6uoh)iperson—/') -iii-;-1 .i i 


, jfii 


'-lU • 


.,..,1 nH 
i'vnii, Jdif 
1 

Mfn.Mj'jvt'j 
o/lt 51 „vil 


I mortgaged; e:roept upon luo *- 

1 - fi ■, 11") 'I'O -j(/f /ii^ “''f u j-' 1 ^' 
f'I illif) 31II i‘S'‘ (• ''' 


.t 


..... A,,Ji 


made 


petition 





DISOLAHIES OP'^I^O'irS PBOFEBTY. C&S 

veW’an asatgni&'oj the^'lMU at'that'date.‘ The'sc'eond alfo'mativo is Paras, 
obviously thb boiter one for the ^iwh'in tphoin the'property may bo 
The Courfc'has a'discretiori’as'to trhioh of thd two altcTOatives 
to 'adopt, but'if'tho oxorbiSo'bf the discro'tiori in'favour of tlio mortgagee 
will place him in no'better position,'and will placd the lessor in no worse 
^sitibri, th'an if there had been’no disclaimer, the discrotion ought to bo 
exorcised in favour of the mortgagee by adopting the second 
altematiyo (I), ,,, , o-n. 

If the mortga^o'faild to apply fora vesting oKle:^ or refuses to accept a 
vesting order upon such terms as may bo determined by the Court, it is 
competent to tho Court, on the application of tho lessor, to order that the 
property bo vested in or delivered to him (tt). If such an order is made, 
tho mortgagee will thenceforth bo excluded from all interest in, and 
security upon, tho property, and tho property will vest in tho lessor, 
freed from tho mortgage, and tho only right of tho mortgagee wU bo 
to prove as an unsecured creditor (y). In Re Coek (tr), tho Court said: 

“ Where there is no iwrson liable, cither jointly \rith tlio bankrupt or 

alone, to perform tho lissoe’s corenants, wo aro of opinion that. 

the landlord may apply that tho bubdessoo may bo put to Ins election. 

If he elects to take a vesting order hegeta one. Jf ho declines the landlord 
may ask for ao order excluding tho subdossce from all interest in and 
security upon tho property, and vesting tho projicri y in him, tho landlord, 
discharged from tho subdeaso, because, by virtue of tho disclaimer 
and of tho exclusion of tho subdessoo ho has become tho party entitled.” 

Tlio Court may also, when ncocssaiy, vest tho property in a tnistoe 
for tho person applying for a vesting order (x). 

678. Persons injured by disclaimer may prove [s. 67].—Any 
person injured by tho operation of a disdaimer is deemed a crwlitor of tho 
insolvent to tlio amount of tho injury, and may accordingly prove tho 
same os a debt under tlio insolvency. 

Proof by lesaor for injury .—a lease is disclaimed, the lessor 
is entitled to prove for tho amount representing tho difTcrenco between tho 
rent reserved under tho lease and what ho can obt.ain from another tenant 
for tho property (y). 

(n J7« Carter A EUit (1D05) 1 K.B. Mat (l»:3) 53 Ik>m. 2Xr, 11? I.C. 

733. «0, (*20) A. n. 107. 

(m) ne Coek (IRSS) 20 Q.B.D. 813, (tr) (ISSS) 20 Q. B. D, 313.34*1. 

Soo ftlfrt (1024) 4S <*) !{«//olmM (lOOS) 2 K.B. fil2. 

Bom. 5S0, 83 I.C. 800, (*24) A.B. (y) JC» fnru Uynri Coal rf* /ro*i Co, 

B13, , .. (IS711 L. lU 7 Ch. Ari. 2S. 

{v) Krithna Chinneo tk Sms v. .Vafu- •* . » • 
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LEonmE X. 


Par^.,,679 


Proof in respect of disclaimer of shares .—Where a shareholder becomes 
insolvent and the Official Assignee disclaims the shares, the company or its 
liquidator may prove for the whole balance unpaid on the shares; but if 
anything comes to tho liquidator by operation of the disclaimer, that 
must bo token into consideration in reduction of tho amount of proof, 
as, for instance, if the shares became vested in the company and had 
some value ( 2 ). ' ' ' 

679. Insolvency Rules as to disclaimer.—Insolvency Buies as 
to disclaimer are Calcutta Rule 197, and Bombay Buie 187. 



{t) RiHaUeU (1894^ I Mona. 380, , 
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LECTURE XI. 

PART I. 

I. REALIZATION OP PROPERTY. 

1. Realization of property by Ofilclal Assignee. 

Some of tbe rules contained in tho Presidency-towns Insolvency Act Para. 680 
as to the modt of realization of tho insolvent’s property are different from 
those in the Provincial Insolvency Act. It is therefore necessary to treat 
each set of provisions separately. The powers of realization, however, of 
the .Official Assignee and of tho Receiver are the same, and they will be 
considered together. 

680. Possession of property by Official Assignee [P.>t. I. A., s. 

68 ].—It is the duty of tho Official Assignee to take possession as soon as 
possible of the deeds, books and documents of tho insolvent and of all 
other parts of his property capable of manual delivery. If the insolvent 
is in possession of any such property, the Official Asslgneo alone is entitled 
to possession thereof. No other person can take possession of tho pro¬ 
perty or require the Official Assignee to prove his title before giving up 
possession or require an indemnity from him . The insolvent being 
in possession, the Official Assignee is entitled to tho rights which tho 
insolvent had until some one else can prove a better title (o). 

If the insolvent has sold his book debts and delivered his books of 
account to tho purchaser, the Offidal Assignee cannot claim the books ( 6 ) 

[para. 682]. Nor can he compel delivery of books which are the joint 
property of the insolvent and another, though ho is entitled to all reason¬ 
able facilities for inspecting the books (c). Tho existence of a lien on 
documents belonging to tho insolvent in respect of professional services 
rendered to tho debtor before his insolvency, does not entitle a solicitor 
'to reftise to produce such documents for the inspection of the Official 
Assignee (d). Under sec. 58 (2) tho Risolvcncy Court in a case where tho 
title of the insolvcnt to oertain property is disputed, can authorise tho 

(o) Rt Bryant (1880) 6 Morr. 2(J2; .Be TTftife <0 Co. (1884) 1 Morr. 77. 

Bafno««jmi v. O^tcial A$»ifjnet oj (c) Be Bunxand (1904) S K.B. GS. 

Madras (1931) 64 Mad. 1006, (<Q Be TdUman ,di Enyhnd (1830) 

. . 133 I.C. 777, (’31) A3I. G72, 13 Ch. D. 885. 

■(6) Be iree* (1882) 21 Ch. D. 868; 
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LECTUHE XI. 


Tara^. 
680 , 681 


Official Assignee to take chaise of that property pending aottloment of 
the dispute (e). 

HOTTDi J 

Official Assignee to have powers of a receiver under '(he Code of Civil 
Procedure, 1908.—The Official i^ssignce is, in relation to and for the 
purpose of acquiring or retaining possession of the property of the insol¬ 
vent, in the same position-as. if hejv^ a repeiypippf the property appointed 
under the Code of Civil Procedure, 1908, 0. 40, r. 1, and the Court may 
on his appUcation'.enforce.ieuohr acquisition orjiiretontion accordingly. 
Before such an order is made, the Official Assignee must make out a 
prima,facie caserithat.._the,ppponent. has,ip;his,-possession, t^o,p^perty 
he seeks to,get,delivery,f/). j., .s,„ ,,jfi .r. 


' *.*.'• •' ' ' ■ "8f thetolvcni 

cons • • ‘ - far’property,' the 

Official Assi^'ee may exeira^ tho righVtoHfein^fer'the'prop^erfy’titfa^ 
extent to which the insolvent could have exercised it, if h'efiafl n6t'heodnie 
insolvent. 

, A I 'i'i "iic'jok; lo ncl^ZDv-ol f.i, 

,„Choses,in action.-rrThmgs in action fom^part pJf the;property of tno 

, I I ■ ■ • *" , Jl ^««TlAT+V. 


to. hare beenjd.ulyjtransferredjto him as soon^w ^ho ordoi; 
ia^mado.ii, noi-i-Vff-o'i o U.i lu.-j ni tkIK* oVl .U/yi-jill ro'[ ol 
'V' -'6Sl; specIal‘^renieclits'‘dpeti^td''tKe'bincIaT^XKsignee’'[P>t^ V'hlt 

85.' 58 \6', :■■■. ..■ • ■ 

veU& In ■ ' * . ■ ’ ... - 

are open'id hii'bi^cr’‘bf'the''pfo^rty."Be3ide3‘tho‘omui.»rj 
there arc certain special remedies open to the Official Assignee, 
tij ' [ l-n-i jiifj. /'liO'J <-ut ^'■i\ hr'i.’i" f» 

{''' ■ (I)' Dutg. of bankers' and agents ofAhe insolvent.—Any treasurer, or 
other officer, or:any.bankeri.attomey>dr'Ogent of an'insOlvent,-is honn 
to pay and deliver ;to the Official Assignee all money', and 
posscssion'or po^Pr as such officer;.banker, attorney or.agont^iw 
is not by law entitled to retain as against the insolvent or, Official 
Failnro to cbmplyls a contempt bf Court punishable On 
of the Official Assignee.. ThesolprovMionsJdo' not apply ® ^ 

order of adjudication-has been tnadcv ''Therefore. 
the demand of an j/ 7 /rr»»»'Bece-iver,appointed>under see. I® ot 
before, adjudication is not a, contempt of Court 




nEALl2A|101T.,C^, jMPEBTif. 


.*’’ ..»•»' r». _ ^ •• *^.. . above 

<■.■•... ... , ■ ■ iolvent 

’■*■••'■ ■ • ' ■ ■ • 

: ' ■ ‘ . ■ ' • ‘ . _ house, 

! ■ '! ■ ’. ■ ! to bo, 

or any building or receptacle of the insolvent where any of his property 
is supposed to'be. ' If-theOdurt ia satisfied‘that thore^is't^aaoti^to believe 
that the property of the'insolvent'ia'wincoaled lii a' hoiiao or plabe not 
belonging tO him, the'Coifft'’may,iifitthinkafit,'gr[iiit'a'Bearch’w‘arrant 
to any’Biich'officer aa afdre3aid‘(A}.’‘1"'* ‘‘‘U 

J'j. j (3) ^ Summoning third^erson^ for ^mi^tion.—Thofi^cial Assignee 
may also apply to the Ocjiurt under sec.'36 of tha Act to ^summon before it 
for examination any peraon kno^^ or ansjpect^, to, have^ in hia possessioa 
any property belonging tor theinsolvent, or supposed to be indebted 
to^thOjinsplyont, If any person^so pununoncd refuses to,,come before 
^ the time appoint^,,the may by.warrant.eauso him to 
bo^arrestod and bpsu^ht up for oxammatjon. This subject-has b^n dealt 
with'inj>arographs 300-314 above, j', ^ i ^ 

f' 682.'' No Hen-on Insolvent’s'books [P.-t'1.-*'.; s. person 

is'entitled as against the Offioiat Assigttee''to-mihhoId'p'osseksioD of tho 
bbolis of account belonging to' tHo inbolwht or t6 set up 'any lien thereon. 
Any’creditor may, subjbct'tb the bontrol of the Court,- inspect tuch books 
in the possession of the Official) AMignce.'!-See Jp'ara’."680'above/ ' 

''"'683i ' Offlctol'Assignee'and'his'siiccessore fP.-t.si ; 
The property' Of Ihe'mtolv^nt’ pa^cs'lromlOfficitir’Xssignee'^‘'Official 
and vesta in * *'* during ins 

cbntihnancb'in office'”' ■ . . . . • .ni ' 

II/, /.t ,1 1 . -rlul' 'll, ' 1 .Idf 1-1- ' I 

’ 2. Realizbtioh of'property by BecelverJ*''*’ ’ '' 

i-i'i :ii ' ■ i .Li’i !<’ /'/ I’/. VI jr.i.'i.Hf •• / '-f . <■ •')" ' 



' ■ ■ I » 


enactment' of see. 18 (3)'of the Fro'vincial Insolvency Act, 1907. It 
(A) loo. / . 11. ’ !■'' t r/. 


Paras. 

681-684 
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Lectuee xl.' 


Para. 684 was held by the Allahabad Ifigh Court under the old Act that tie In¬ 
solvency Court has no jurisdiction to initiate proceedings againrt a person 
■who has embezzled money received by him on behalf of the insolvent 
decree-holder as the obbgation to recoup the money to the insolvent 
though actionable does not amount to his being in possession or custody 
of the insolvent’s property (*). 

Sec. 4 of the Act of 1920 empowers the Insolvency Court to decide 
questions of title as between - the insolvent and third persons, The 
absence of such a provision in the Act of 1907 gave rise to the question 
whether the Insolvency Court had the power, where an application .was 
made by the Receiver for an order against a third person under sec. IS (3) 
of that Act to deliver possession to him of property alleged to belong to the 
insolvent, but claimed hy such person ag his own, to decide the question 
6 f title as between the insolvent and such person. Tlie High Court of 
Allahabad held that it had the power. The High Court of Calcutta held 
that it had no such pmver and that the question of title should bo trird 
by a Civil Court. To put an end to this conflict, sec. 4 was introduced 
in the' Act of 1920. Since the enactment of sec. 4 tho Courts exorcising 
jurisdiction under the Provincial Insolvency Act have been deciding 
questions of title, and it is believed that there is no reported case in 
irbieh tho Insolvency Court has refused to decide such cases and 
tho questions of title to bo tried by Civil Courts. TJio Legislature itsril 
gave tho lead, at any rate einco 1920, and it further sanctified 
decisions by enacting that they should operate as resjudicala (Jh 

In cases under tho Prcsidcn^'-toivns Insolvency Act, the High 
Court of Madras assumed jurisdiction to try questions of title under see. 7 
of tho Act, while tho High Courts of Calcutta and Bombay did not, an 
tiioy left tho matter to bo fried by ordinary tribunnR In 1927 f ” 
Loghlaturc came to tho concliwon that tho trial of questions of title by an 
Insolvency Court ivns not ilcsirablo, and sec. 7 of the Prpsi(lcncy-to\m< 
Insolvency Act ivas amended by Act XIX of 1027 ivith tlie result 
Courts exercising jurisdiction umlcr that Act cannot now exercise 
power to decide matters arising under sec. 30 of tho Act except wt i 
consent of all parties. Xo such amendment was m/wlo in tho 
Insolvency Act, for it 'vas supposed that Courts exercising jurist ic 
under that Act did not thcmscK-cs decido questions of title lU ‘ 
tlicm to bo trietl by ci%'il Court*. Tliis was a rnisapprehms.Vm. 
sooner tlie two Acts are brought into lino jti this ‘hp 

.‘'■imultaneously with this ch-rngo it is desirabb) that th e 

. (t\ SnU-j L-ft.mi /■r.»W<l9W> f (/) Trov. I. .V.. •• * 

All LJ. let'i. (’30) AwV. . I- ■ • 
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BUb-sccs. (4), (6), (6) and (7) of see. 36 and of see. 37 of the Presidency- - Pafas.. 
tOTvns Insolvency Act should bo incorpoialed in sec. 59A of the Provincial 684, 685 
Insolvency Act. Sec. 66 (3) of tho latter Act may bo replaced by a 
provision similar to that in see. 58 (2) of-tho Presidency-towns Insolvency 
Act. 

685. Power of Court to remove penons from possession.— The 
Court alone has tho power to remove a person who is In possession of any 
property from tho possession thereof. Tbo Receiver has no such power. 

A Receiver is not a judicial officer and he cannot make a judicial 
inquiry (h). His primary duty is to realize the assets of the insolvent and 
distribute them amongst the creditors. Ho cannot decide questions of 
title nor has tho Court power to authorize him to decide such questions. 

Tho Court may, however, whenever necessary, direct lifm to inquire into 
specific matters and report to it for its oma information, but tho Court 
should not accept the report without itself considering the matter (1). 

Tho Receiver has no power to make an order against debtors of the insol¬ 
vent. He can call upon them to pay what they owe to tho insolvent, 
but if they do not pay, he must seek his remedy by suit (m). Where 
the projjcrty belongs to the insolvent^' the Receiver may take possession 
of it. But ho cannot take possession of property to which an adverse 
claim is mode (n), nor has tho Court power to direct tho Receiver to 
deal with property other than that which belongs to the insolvent (o). 

An application for possession may bo made by the Receiver. It may 
also bo made by a purchaser from tho Receiver (p). Under the Provincial 
Insolvency Act, 1907, it was held by the High Court of Allahabad that 
when the person in possession claims the property os his own,’ the Court 
had the power under sec. 18 (3) of that Act to decide whether the property 
belonged to tho insolvent or to such person, and if it found that such 
property was the property of the insolvent, to order, its delivery to the 
Receiver (j). Under the Act of 1920, it has been held that if a person is in 

(fc) UiliTwni ChemdhuTy v. Durga . l940' Nag. 293, (’38) A.N. '646, 

Charan Choudhury (1918) 23 1811.C. 297i 

C. W. N. 704, 46 l.C- 377 ; Oover- (o) SanyaH Charan v. Asutash Chose 

dhan Dae v. Jagat Narain (1926) (I91C) 42 Cal. 225, 26 l.C. 836 ; 

94 l.C. 60_6, (’26) A. P. 291. ^ ' / f^ulaniappa Mudali v. ■ Official 

(1) 'Meenakshi Ammal v.-Bama Aiyar Beceiver of Trichinopdly (1917) 

(1914) 37 Mad. 396, 18 l.C. 34 ; * 32 Mad. L. J. 84, 35 l.C. 610. 

Sant Prasad Singh v. Sheoditt (jj) Bamaswami Cheltiar v. Eamasivami 

Singh (1923) 2 Pat. 724, 77 l.C. Iyengar (1922) 45 Mad. 434, 65 

= 689, (’24) A.P. 259. ‘ 1. C. 394, (*22) A.M. 147; CAtWaran- 

(jn) Menahim V. Ahrain Solomon , jan Sen v. ,Samarendra -Natk, 

47 Bom. 648, 84 I.C.;684,',{’23) (’48) A. C. 343, 53 C.W.N. 99., 

'' A‘B. 233. It lias been held that . (q) -Bansidhar v. KkaragjU (1915) 37 

^ , ho tnay also proceed by.an applica. ^ , AH. 65,. 26 .1. C. 920 ; . Jagrap 

' ' tion under sec. 4 of tho Prov. I.A. ' -r Sahu -v. Bamanand <Sahit (1917) 

(ft) O. N. Godbole v: H^aih'BaVnLB.. 39 All. 633. 40 IC. 373. 
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prop^Tt'y' Orij.behalfiof.tho^,insolyent,';po5sessiop of-BUcb 
685, 686 property, jnay ^beytaken under tho.prdprs ofjtho,,Court-by;thD Receiver, 
but iwhere.jthD person in,^possession claims, adyorsely tpjthe, insolvent 
thafcjtho_insoIventris not,entitIed-to present 
possession, the Court iias no power to proceed under sec. 66 (3) of the 
Act and to direct the person in possession to deliver the property to the 
Receiver • in spch h' case proc^in^'should’ b’^'i^on'^ud^fe^^ec.'^% the 
Act, bnd the Courtjii^vj 
of title'(r)'btit^ bef ■ . .-.••! <, * . . 

i»resented by' the 1 i . ‘ . ‘ , 

creditors'or'other' • . *1 • • ■ ; • .•■■.' ■ 

as the‘ Court atithi • , ■! . I 


Comt proceeds under'sec.‘60' (3);’add makes ‘an ’order ^fo'r dehVery ot 
possession,’’the‘order is 'iUcgal as 'the’in^lvent him’&l'f is''Ho^'ehlitlfti 
to'present possession of 8uch*prdperty’(s): ' ‘ , 

I ^ ' j/.iJ '.it > n. ' I'.'iii * tl . it»<r|'l! ■ t '(KJM •’/[; J [ UC'' i’ ‘ " _ 

.1,;.-, If property .belonging to .the insolvent is sold m;oxecution of a decr»h 
against him.after an, order, of adjudication has been/made/the Receiver 
may.apply.to the Insolvency Court under this Ssectionfto annul thdwilol 
and orderjdeliveiy of the property to him, - j t Thd 'Receiver' is' ncft bound td 
bringia,suit for,that(pmpose,(/).,i j.>.t -..f/J torrii' > ■».'! hifi " 

^'eae!.j'''LiinItetioii'on,power, 

sion.~l^y reason of theprovik) to sec.* 66 (3) the Court has no power 
under this sectioiilto remove from' the possession of property' any'person 
whomithe'insOlvdnt'has not’a'jwcseni right'sd to rCmbve.''^' This'proviso W 
in ainiost the'same ternis as 40,tr71 (2) of the Cod^'bf Ci'W Proccaure,^ 
lOOSi^which relates to the powers of receivers'appointed Under the’Cc^c*^ 
O.‘'40,<r. l'{2),i.prdvides that'” riothihg^in'this nlle'shaU ahlhoTiic? the 
Courtito remove from the possession'Or cuBtody‘Of(prdperty ftby’person 
whom‘any party to the suit habnot'apwsehr'right 'sd'to'remove:’’ i Under 
sec. 68i(2) of the Presiden<^-town^'Jn861vency'‘Act^thi' OMcial'Assign 
is, to be.yfor^the pu^ose of .acquiring possession of,the, property,of the. 
insolvent, in the same xwsition as if he wt^[a[beceivei* of,lhe^ropp^ 

Ir) JsoHa ■Bai''-<r. J3hriii9han:'VL:R. ‘ 

' miNag.’COG 'paO) A.N. 10, 170 yaroin; (1020) pi *1.0. WO.. I-■?/ 

'“•'T.C-»043. Soo'^ alao 'Panda v. 2d!. , \'\} JJ.yi'jtfw 

Waman> JfcwA.na/A “iJ.LJl. -.1041 (t)\' OMliidl_7ie>^iticrjTimivedy,Y.bM^^ 

' ' Nag. 737; (’40)’A:N. 233,' 100 I.C.' ,, 'larlinga 

'• «5;CAaa™nja».S.Viv.-&».te*a ’ ' 

' Nathi aapra. ' ' " > • ' ' . Kocku Jdahomtd . 

(«) Chittammal V. Ponntmvami Ndder ;;; 'r. ' SaniaraUn^ 

' ‘ (1D26) 49 Mad. ’ 762. '93 I.C. 573, [ ',44'Mad.' 544. 62 'I. C. 3W..(^1 

• (’26) AJL 363 ; .Bofnawotni Ca««uir 146 lS 

• v.; Itamanoami Iyengar (1932) 45 Bam 13 Pat, 3 , ; 

' Mad. 434, «5 I.C. 894 (,'12) AM. .252, (’33) A.P. 010. , , . . • (r 
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appointed under the Code, and the Court may on his application enforce 
such acquisition accordingly. The proviso to sec. 66 (3) of the iProvincial 
Insolvency Act shows that the power of the Court under that section 
is not higher than that of the Official Assignee. The proviso imposes 
a restriction on the power of Courts exercising jurisdiction under the 
Provincial Insolvency Act. It has reference to cases where a person 
is in possession tinder a lease or a usufhictuary mortgage from the in¬ 
solvent (ti). The Receiver appointed for the benefit of'the mortgagee 
and at his instance cannot he removed by the Insolvency Court the 
Receiver being a person in possession whom the insolvent judgment 
debtor in whoso favour an order of adjudication was passed by the 
Insolvency Court has not the present right to remove (v). 


A person who claims adversely to the insolvent is a person whom the 
insolvent has not a preseni right to remove firom possession. The Court 
therefore has no power to remove such a person from possession under 
sec. 56 (3). He can be removed from possession only after an inquiry 
under sec. 4 of the Act {to). The expresaon “ has not a present right to 
remove ” does not mean “has not a present right to remove except 
under a decree of a Civil Court” (*). On the other hand a person in 
possession of the insolvent’s property under an execution sale made after 
the order of adjudication is a person who may be removed from possession 
under sec. 66 (3) of the Act (y). 


687, Contempt of Court.—The High Courts established by Letters 
■patent possess the power of enforcing obedience to their orders by im¬ 
prisonment for contempt. The jurisdiction to imprison for contempt is 
a jurisdiction inherited from the old Supreme Courts which were invested 
with all the powers and authority of the then Courts of King’s Bench 
-and of the Court of Chancery in England (z). District Courts have no 
^wer to commit for contempt {a). The Chartered High Courts had no 
power until 1926 to commit for contempt of a mofussD Court either under 


<u) Kochu Mahomed Asan Tharagan 
V. Sarikaralinga Mudoliar (1921) 
44 Mad. 644, 62 I.C. 393, (’21) 
A. M. 102. 

rfti) Nnshxnha Kumar v. Deb prcaanna 
I.L.R. 62 Cal. 483, (’35) A.C. 460. 
39 C.W.N. 384, 167 I.C. 140. 
See also Lachhi v. Padri Prasad 
(’34) A.L. 1006, 156 IC. 278. 


<*) 


A.N. 233. 

(y) (1921) 14 Mad. 544, 62 I.C. 393, 
supra. 

(s) JUartm ▼. Lavreneo (1879) 4 CaL 
655; Hasotihhoy v. Coioasji Jehangir 
JaasawaUa (1883) 7 Bom. 1; 

Naoivahoo v. NaroUamdas Candas 
(1883) 7 Bom. 6; Dudjendra 

Krishna Datta v. Surerxdra Naih 
Nag Choicdhury (1928) 32 C.'WJT. 
625, 101 LC. 112, (’27) A.C. 648. 
(a) Kodhttppa v. Sochi Devi (1903) 26 
Mad. 494. 


Paras. 
686 , 687 
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Li:cr0BE xi. 


under tlic Common Law (6). Such power was .conferred 
>87, 688 upon them for the first time by tho Contempt of Courts Act, i926. Sec. 2 
of that Act provides that tho High Courts established by Letters Patent 
shall have and exorcise tho same jurisdiction, powers and authority, in 
accordance ’ivith the same procedure and practice, in respect of contempts 
of Courts subordinate to them as they have and exercise in respect of 
contempts of themselves.' The punishment for contempt is simple 
imprisonment for a term which may extend to six months or fine which 
may extend to Ha. 2,000 or both, but the accused may be discharged 
or the punishment may bo romitted on apology being made to the satisfac¬ 
tion of the Court. No High Court, however, under that Act can take 
cognisance of a contempt alleged to have been committed in respect of a 
Court subordinate to it where such contempt is an offence punishable 
under the Indian Penal Code. '" 


, , Under the Pres/denry-towns Insolvency Act the High Courts esta¬ 
blished by letters Patent (c) have pow^r to punish for contempt of 
Court in the matters specified in that Act.^’ In a JIadras case, a question 
arose as to the Court’s powers to.commit for contempt. The wife of the 
insolvent had obstructed the-delivery of possesion of the insolvents 
house to the purchaser from the Official AMignee, notwithstanding 
.the Court’s order to that effect. The Judge, in insolvency refused to 
commit the .wife for contempt on the ground that his powers for commit* 
ting an agent for contempt were limited by sec. 68 , Presidenoy-to^rns 
Insolvency Act. 'While dissenting from .that view in .appeal by the 
Official Assignee, Leach, C. J,, observed as followsThe Court hw 
.the power to commit an insolvent who wilfully obstructs the Coiirt an 
have no doubt that it has inherent power to commit a person who wit 
full knowledge deliberately obstructs the Court on his behalf. 
exercising insolvency jurisdiction the Court is still the High Court ( )■ 
.That view, it is submitted is correct. The power to punish for contemp 
is not confined to the matters specified in the Presidency-tojivus Insolvency 
Act. No such power has been conferred upon Courts exercising juris m 
tion under the Provindal bisolvency Act, for no such Court has inheren^ 
jurisdiction to commit for contempt. It is conceived that the Contemp 
of Courts Act, 1926, apphes to disobedience of orders of these Courts a w. 


688 . Special provisions as to immovable property ^ 

Government [Prov, I. A., s. 60].—In any l ocal area in wMch a deciara ^ 

'mal (1937) 175 I.& j’JiJ 

A. ar. 175: on flpi»4 isi 


(b) Legal • Lemembrarxeer v. JUotilal 
■- . Ghase(m4)41Csl.l73.201.C.Bl. 

(c) P.-t. I.A.. 8. 90 (8). 

(d) ojicial Assignee v. SuryaiantAam- 


A. M. 175; on jSl 

927 I.L.R. 1939 S-7, v 

I.C. 288. 
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has been made under sec. 68 of the Code of Civil Procedure, 1908, Para. 68S 
and is in force, no sale of immovable property paying revenue to the ^ ' 
Government or held or let for agricultural purposes may be made by 
the Receiver; but, after the other property of the insolvent has been 
realised, the Court is required to asceriain the amount required to satisfy 
the debts .proved under the Act after deducting the monies already 
received, the immovable property of the insolvent remaining unsold, 
and the incumbrances (if any) existing thereon. The Court is also 
required to forward a statement to the Collector containing the particulars 
aforesaid. The Collector must then proceed to raise the amount so re¬ 
quired by the exercise of such of the powers conferred on him by para- 
graphs 2 to 10 of the Third Schedule to the said Code as he thinks fit, and 
subject to the provisions of those paragraphs so far as they are applicable, 
and he must hold at the disposal of the Court all sums that may come to 
his hands by the exercise of such powers. 


Nothing in the Act is to affect any provisions of any enactment for the 
time being in force prohibiting or restricting the execution of decrees or 
orders against immovable property, and such provisions are to apply to 
the enforcement of an order of adjudication made under the Act as if it 
were such a decree or order. 


It is incorrect to say that sec. 60 (2) relates to immovable property- 
paying revenue to Govemmeut or held or let for agricultural purposes 
as described in sec 60 (1). Sec. 61 (I) end (2) ore independent of each 
other. Sub-scction (1) relates to immovable properties of the particular 
description mentioned therein; while sub-section (2) is much wider in 
scope and applies to immovable properties of whatever description against 
which execution is prohibited or restricted by statute (c). Tliere are two 
conditions to be observed in appijing a restrictive enactment under 
sec. 60 (2) against the Receiver in insolvency. Pirstly tlie restrictive 
enactment must only be applied in the insolvency to the same e.xtent 
that it could operate in favour of the judgment debtor outside the 
insolrency, and secondly it must always bo a condition precedent to it.s 
application in insolvency that it can be so applied ^vithout departing from 
its substantial purpose (/). _ 

Trojw/fr o/ proceedings lo CoJltdor .—\VTiere proceedings are transferr¬ 
ed to the Collector under tliis section, the civil Court has no jurisdiction 
to interfere ^vith the proceedings of the sale officer and has no authority to 

(«) DAani Ham v. Dislrid Officiai If) Samandar Lai v. Pralaih Chand 
Receiver, AmriUar I.L.R. 1943 (1946) A. A. 444, (1946) All. 336, 

Lah. 212. (’43) A.L. 19,2011.C. 344. 2231.C. 4S?. 
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Paras, 

688-690 


sanction a sale made by tho Collector or his subordinate, nor has the sale 
officer any authority to refer tho case to tho civil Court for sanction (j?j. 

Land helongintj to agricultural tribes in the Punjab .—-The first danse of 
sec. 60 does not apply in tho Ihinjab. Tho Insolvency Court, therefore, 
has power to proceed against tho land of an insolvent who is a member of 
an agricultural tribe in the Punjab. Ordinarily, however, the Insolvency 
Court should not make a pormanent alienation of land, and it should as far 
as possible proceed on the same principles as are to be followed by a Court 
in proceedings relating to the execution of decrees against members of an 
agricultural tribe (A). The Court may, however, in a proper case depart 
from those principles and make a permanent alienation of the land (*)• 


3. Powers of Official Assignee and Receiver as to realization 


689. Powers of Official Assignee and Receiver as to realization 
[P.-t. I. A., s. 68; Prov. I. A., s. 591.-.B is the duty of the Official Assignee 
or Receiver to realize the property of the insolvent, and to enable them 
to do so there are certain powers conferred upon them by both the Acts. 
Some of these powers may be exercised without, and some with, the 
leave of the Court. 


The property of an insolvent vests in a Receiver for a q>ecifio 
purpose. A Receiver is directed to reah'se the property, of the debtor 
with all convenient speed and to distribute dividends amongst the 
creditors entitled thereto. The powers of Receiver enumerated m 
sec. 59 (a) to (1) have been given to him to discharge that duty, 
ia not therefore within the competence of the Receiver to enter into a 
transaction which will involve the estate into unnecessary litigation 
or which is not for the benefit of the insolvent estate (j).. 


690. Powers which ' may he exercised without the leave ot the 
Court,—The following powers may be exercised without the leave o 
the Court:— 


(1) Power of sale .—^The Provincial Insolvency Act does not (nor 
does the Presidency-towns Insolvency Act) empower the Receiver 
(or the Official Assignee) to sell anything more than the property o 

V. 0. n. (1943) 

204 I.C. 3ti. {’43) A.L. 19 (F.B.J. 
Sam Battan v. Fatal Baq (3 ) 

Das (1929) 117 I-C. 669. (-91 


Otrdhari Lai v. Jhatnan Lai (1927) 
49 All. 272. 98 I.C. 1046. (’27) 

Afaryt v. Qirdhar* Lai (1921) 2 
I.ah. 78, 611.C. 664, (’21) A.L. 44; 
Mirza v, Jhanda Ifam (1930) 130 I.C. 
419, (’30) A.L 1034} Jai KUdtan 
Daea v. Chiragh Dm (1933) 142 I.C. 
812, (’33) A.L. 210; Dhani Bam 


Daa (1929) 117 
1945 Nag. 826 (’46) A.N. “4. 
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tte insolvent which vests in him by reason of the adjudication (it). Para.. 690 
The Official Assignee and the Receiver may sell all or any part of the 
property of the insolvent ( 1 ). They may sell the property by public 
auction or by private treaty (m). The provisions of the Code of Civil 
Procedure, 1908, relating to the procedure for sales in execution of 
decrees do not apply to sales by the Official Assignee or Receiver. A 
sale by the Official Assignee or Receiver is not a “proceeding” within 
the meaning of sec. 90 of the Presidency-towns Insolvency Act or the 
corresponding sec. 5 of the Provincial Insolvency Act. It is a sale 
by the owner, and not by the Court. The Official Assignee or Receiver 
may therefore sell the property not only by public auction but also by 
private treaty (n). For the same reason it might broadly be stated 
that the provisions of 0. 21 of the Civil Procedure Code do not apply 
to sales by a Receiver; but the Court would set aside a sale if it is satis* 
fied that it would not be fair and just that it should stand (o). No 
suit will lie to set aside a sale by the Official Receiver on the ground 
of irregularity or inadequacy of price, for an ordinary civil Court has 
no poorer or control over the acts of the Official Receiver (p). If, how¬ 
ever, the purchaser is resisted in obtaining possession, the provisions 
of the Code apply, for an application for possession is a "proceeding” 
within the meaning of these sections ( 9 ). Neither the Official Assignee 
nor the Receiver can sell any property whidi is inalienable either by 
law or by custom (r). A sale by the Official Assignee or Receiver may 
be set aside on the ground of fraud or collusion. It may also be set 
aside on the ground of material illegality or irregularity in conducting 
the sale if the interests of the creditors are prejudiced thereby (a). 

There is no irregularity in selling the property in the Official Assignee 
or Receiver’s office and not on spot (i). Fraudulent misrepresentation 


(k) NilLaniha Narayan v. Debendra 
Noth I.LJI. 16 Rat. 363, (’36) 
A.P. 115, 1611.C. 167. 

(l) Wooniralla Co. v. N. O. Madeod 
(1906) 30 Bom. 616. 

fm) Etdasuddi She\kh v. Bam Krithna 
Banik (1920) 24 C.WJf. 1072, 
60 I. C. 746. 

(n) (1920) 24 C.W.K. l.C. 


674, ('40) AJU. 611. 

(?) Bamatvami Chettiar v. Bamasteami 
Iyengar (1922) 45 Mad. 434, 69 
I.C. 394, (’22) A.M. 147. 

(r) Arman Sardar v. Salkfiira Joint 
Slo^ Company Ltd. (1013) 18 
Cal. L. J. 564. 20 l.C. 273. 6oe 
Chandm Dinoda Kunda v. Sheikh 
Ala Bux Devon (1920) 48 Cal. 
184, 58 l.C. 353. 

(«) Z’Atrui'CTiX'QfiKAonar v. ThoTtgayiam. 
mal (1916) 39 IMad. 479,29 l.C. 291 ; 
Bamabadra Chetty v. Bamaevnmi 
Chetty (1923) 44 Mad. L.J. 284. 
73 l.C. 374, (’23) A. M. 350; ^amo- 
meami v. O. B. (194!) 2 MX-T. 
382. (’41) AAI. 827. 

(ft Shal^r Khan v. SomuiA Singh 
(1932) 138 I.C 267, (’32) A.L. 320. 


( 0 ) 

{!>) 
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Para. 690 > by a creditor is no ground for setting aside a sale {u). i .In a Lahore case 
the Court set aside a sale by a Beceiver not under sec. 68 biit sec. 4 of 
the Provincial Insolvency Act two years after the sale on the ground 
that the purchaser had practised fraud on the Receiver (rj. 

The Official Assignee is bound, like any other vendor, to make 
out a good title to the property which he sells, unless there is an express 
condition to sell with such title as he has. The, same nde applies to a 
Beceiver. “If assignees choose to advertise that^they have .not a good 
title, or that they will only sell such title as they have, that is one thing. 
But if they advertise in the common way, there is no good reason 
why they should not be bound as other persons” (uf). It has been 
held that a sale by the Receiver, not being a sale in execution, is subject 
to the right of pre-emption (ar). , . > , ■ 

Where prior to the execution ’of a formal conveyance in respect of a 
sale by the Official Receiver for which the entire consideration had bee^d^^ 
posited 

to the , ^ . 

receiver is entitled toa refund of'the price paid by,him'. Since the 
Official Receiver is an agent of the Court it may be said that the sme 
effected by Him is a sale under the Court but it is ceriainly, hot a sale by 
the Coiirt. Hence for title'to pass to the vendee at such a sale, aregis 
ered instrument is necessary as required by the Transfer of Property 
Act (y). ', ' 


Neither the Official Assignee nor the Receiver can buy the 
of' the insolvent (s), but a sale to the insolvent himself is not inv 
In Kitson v. Hardwick (a). Wills, J., said: "If the trustee 

property for sale by public auction, the more bidders there are t ® ® ^ 

I do not see why the bankrupt himself should be precluded from i ^ 

... .1 can conceive many cases in which it would be highly- 
that the bankrupt-should have an opportunity of beco^g t ® P 
chaser of the stock in trade and book debts. Having , ^ 
experience in bankruptcy, I-have seen the advantage-of 8^^ 
debtor a chance'of getting back the business, specially .where ^ 

Which depends u pon the personal influence'or skill of the - - 

^ Subramattia Chelttar (19_6) 97 i \ ’ Saran Da* r. 

l: C. 781, (’26) A. M. 1080. ^ ^ (y) T^R. AD. 

(V)- Salig Bam V. SalaJc Barn {'36) A.U A: Z9. 19S J.C. ^ 

<.) cSliS^i'sfr,'s^'v.'‘sa7jar Slitgh (.) (I*’® 


(a) (1872) L.R.T 
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In many cases, a higher price m^ht'Be obtained from him than a stranger 
■would be willing to give.” A sale of a bankrupt’s property by the 
trustee to a member of the committee of inspection is invalid,' but not 
& sale to a partner of such member if the partner bought the property 
for himself and not for the partnership (6);' < 


Paras.-" 
690, 691 


Sale of goodioill. —By, Exception ,1 to'sec. 27 of the Indian Contract 
Act, 1872, it is provided that an agreement whereby ,the seller agrees 
with the buyer to refrain from carrying on a similar'husiness,. within 
specified local limits, so long aStthe buyer carries op-a,like business 
therein is valid, provided that such limits are reasonable, and the buyCT 
■can restrain the seller ,from interfering with the goodwill by soliciting 
former customers. This rule does not apply to a sale of tbe goodwill 
■of the insolvent’s business by tbe Official i^ignee or Receiver.. The 
reason is that a sale by the Official Assignee or Receiver is, so far as the 
insolvent is concerned, a compxiisoiy sale. “The bankrupt himself 
can probably bo compelled to join in the conveyance or assignment 
of his business and goodwill for the benefit of his creditors, but he cannot 
be compelled to enter into any covenant restricting him from carrying 
on business in future in any way whatever” (c). 

In an English case where share certificates had been pledged \nth 
the bankrupt, and the pledgor had disappeared without repaying the 
loan, the trustee in bankrupty \’ras given pcnnission'’to seU the shares 
after advertising for the pledgor as directed by the Court (d). 

(2) Poxctr to give receipU ,—The Official Assignee and the Receiver 
may also give receipts for any money received by them. Such receipts 
will effectually dischaige the person paying the money from all liability. 

691. Powers wWch may he exercised ^th the leave of the Court— 
There are certain powers conferred upon the Official Assignee or Recei¬ 
ver which may bo exercised with the leave of the Court. Leave of the 
Courit however, is not a condition precedent to the exercise of ang of these 
potcers. The leave is merely a provision for the protection of the estate 
and the absencso of leave does not vitiate any proceedings taken by the 
Official Assignee or Receiver under this part of the section (e). There¬ 
at) QaUard (1897) - Q.B. 8. ' As to (d) S« ffarriaon and Ingram (1906) 14 
committoo of iiupectioa eoo P.-t. Mans. 132. 

I. A., B. 83 { Prov. 1. A-. s. 67A. (e) He ffrantan (1914) 2 K,B. 701; 

ie) TTcUxr v. ilotram (1831) 19 Cb. ’ hadurom v. Nandatal (1920) 47 
D. SW; Orttn Sons (NortAam- > CW. 555, 557, 55 I- C. 747; 

ton), ikmiied v. Morris (1914) Mahomed Ohalif v. Abdul Rahim 

1 562 (sale by a tmsteo under a • (1925) 49 Mod. L. J. 623, 91 LC. 

dood of assignment for the benefit '• * 319, (*26) AAf. 156. 

of creditors). 
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Para. 691 fore, a compromise made by the OflScial ^signee or Receiver without 
the leave of the Court is not invalid (/). , There are two cases 
■which contain dicta to the effect that the leave of the Court is a condition 
precedent to the exercise of these powers. In one of them it ■was said 
that the Official Assignee could not cany on the business of the insolvent 
unless he had obtained the leave of the Court (g). In another case 
it was said that the Receiver had no power to do any of the acts men¬ 
tioned in cl. (e) and subsequent clauses ■without the previous sanction of 
the Court (4). These dicta, it is submitted, are erroneous. If the Official 
Assignee or Receiver exercises any of these powers without the leave 
of the Court, the aggrieved party has a remedy by way of appeal from 
any act done by him, but the act itself is not a nullity (0- 

I. Conduct of insolvent's business .—The Official Assignee or Recei¬ 
ver may with the leave of the Court, cany on the business of the insol¬ 
vent BO far as may be necessary for the beneficial winding up of the 
same. The business must not be carried on for any purpose other than 
that of 'Winding up, e.g., in the hope of making a profit, even though the 
majority of creditors authorize him to do so {f). A priest attached to a 
temple, who receives pilgrims, houses them, feasts them and acoom* 
panies them to the temple in return for a fee in the nature of a voluntsiy 
payment, does not carry on “business” within the meaning of tb» 
clause, and the Official Assignee or Receiver has ho power to interfere 
with the exercise of his calling (4). 

Official Receiver continuing to take on lease the prwoises in which 
the printing business of the insolvent is worked acts under sec. 69 \^) 
and must enter into the arrangement with the leave of the Court (>• 

If he does so and a liability is incurred in connection 'with such cou 
tract, he is’ hot liable pereonally but the estate is liable to discharge 
the same (11). 


2. Suits and other legal proceedings.—The Official Assignee of 
Receiver may, with the leave 'of ^the Court, institute, defend, or tan 


(/) LaUhand'Oobindram v, Tejbhandaa 
Jagannath (1929) 112 I. C. «S, 

/•<>o\ A K tn fiM O'. A. Bal. 


ft) P.-t.-I.A., s 

8. es. 


S6, 101 f Prov. I- A.. 


Jagannoth (1929) 112 I. C. 452, I 8.68. /isaH 17 Cb. 

.(’29) A. S. .41. In Be T. A, BaU j (;) Ex jxirte Emnninuel (188 ) 
zw.A«/, fl9421 Mad. 189. I D. 35. - xinJiu- 


' ..( iy) A. B. .41. in Ke . 

kriehna Odayar (1942) Ma^ 189, xi -v Ganeeh 

; 203 I. C. 266, (’42) A. M. 686. ,. (1) SI I-C. 089; 

(a) O.B. Grey V. Lomond Walker it Co. 

- (1913) -17, C. W. N.' 678, i6^ 18 .« 54 All. 


TAimvenLaiochariar v., ; ‘ Bartrms 

ammal (1916) 39 Jlad. 479, 482. («) 

S9 I. O. 294. ( 52) A. A. 3if^- 
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tinue any suit or other legal proceedings relating to the property of the Para. 691. 
insolvent. This subject is considered in paragraph 694 et seq. 

3. Employment of legal practitioner. —The Official Assignee and 
the Receiver may, "with the leave of the Court, employ a legal practi¬ 
tioner or other agent to take any proceedings or do any business which 
may be sanctioned by the Court. The legal practitioner must be one 
qmte independent of the committee of inq)ection. Thus where one of 
the members of the committee of inspection was the managing clerk 
of a solicitor, and the trustee in bankruptcy employed that solicitor 
it was held that the appointment was improper, and should be set aside (m). 

A solicitor who acts for the Official Assignee has a lien on documents 
upon which he has expended his own labour, but not upon documents 
belonging to the estate (n). 

4. Acceptance of consideration for sale .—Under the Presidency* 
towns Insolvent Act the Official Assignee may, with the leave 
of the Court, accept as the consideration for the sale of any 
property of the insolvent a sum of money payable at a future 
time or fully paid up shares, debentures or debenture stock in any limited 
company, subject to such stipulations as to security and otherwise as 
the Court thinks fit. The words in italics do not occur in the corres¬ 
ponding clause of the Provincial Insolvency Act. 

6 . -Mortgage of insolvent’s property. —Under the Presidency-towns 
Insolvency Act the Official Assignee may, with the leave of the Court, 
mortgage or pledge any part of the property of the insolvent for the 
purpose of raising money for the payment of his debts or for (he purpose 
of carrying on the business. The words in italics do not occur in the 
corresponding clause of the Provincial Insolvency Act. In a Lahore 
case a mortgage effected under permission granted to a third person, 
who was not the Receiver of the insolvent's property, although there 
was a Receiver appointed in the case under the provincial Insolvency 
Act, and whose appointment was not cancelled, was upheld on the 
ground that the person mortgaging the estate was the agent of the 
Court (nl). , 

6 . Arbitration and compromise. —^Tho Official Assignee and the 
Receiver may, by leave of the Court, refer any dispute to arbitration, 
and compromise all debts, claims and liabilities on such terms as may 

be agreed upon. , , 

(m) Be GaOard (1896) 1 Q.B. 63. | (nl) .?AaAabu<i<itn r. Umri (1034) 

(r») Ex parti Talden (1876) 4 ChJ>.129. I 152 I.C. 633, (’34) A. L. 867. 
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Para. 691 In on English case the trustee in bankruptcy applied for leave to 
compromise certain - claims which the bankrupt had against certain 
companies. Tho facts trero extremely complicated and Bigbam, J. 
refused to give any directions. The learned Judge said: ■“ The appli¬ 
cation is by tho trustee for the sanction ofthoCouH to enter into a compro¬ 
mise of certain claims ■which the bankrupt is supposed to have against a 
number of diiTercnt corporations and persons.' Tho circumstances 
which are put forward In support of tho compromise are extremely 
complicated and difficult to underatand. They present considerations 
of a kind which, in my opinion, the trustee ought himself to deal with, 
with the assistance of tho committco of inspection and it is not right 
that he should apply to the Court to relievo him from the obfigation 
which tho Act of Parliament puts upon him. Hd'is a man'of business 
and he must consider for himself •whether the comprbmise'is reasonable 
or not. Tho committee of inspection have a right to be consulted m 
the matter. They must form their opinion about it., I am not going 
to say a word either in favour of this compromise or ag^ainst it” {(>)• 
If the majority of creditors arc opposed to a compromise^ the Court 
will as a general rule refuse leave to compromise (p). ■ 

The insolvency of a party to a reference does not of itself op^te 
as a revocation of the submission, whether the submission is by ord^ 
of the Court or not (g). The insolvent,would,be hound by the award, 
but the submission is not binding on the Official Assignee or Receiver. 


It Would seem, however, that where the'submission forms < 


, of the 


terms of the contract, the Official Assignee or Receiver cannot-ta e 
advantage of the contract and at the same time repudiate'the arbitra¬ 
tion clause (r). The insolvency of'a party; ho'wever, ■ "would probably 
be a'sgood'ground'for revocation of a submission. “It is of the ve^ 

essence of an arbitration• that the submission -should'be" mutual,'an 

that the award should be mutual and final.* Here, although the so 
mission 'was at first mutual, it did not 'continue so!, but an -assignme 
was made of Rowe’s claims," which ^destroyed the mutuality (s). 

Where during the pendency of msolvency’prooeedmgs^ litig^ju® 
arose between the receiver, secur^'c^itoia and holders undw ce m 
transfers alleged to be fictitious, "with regard to the realization of 
and the payment of debts, and ^all the parties agreeing to refer the 
matter to arbitration ■without the interv ention of the Court, an^ - 

V. Bnan 0®^®! ‘ ?o 

Penned v. (1860) 18 O-"- 


(o) Re Pitting (1906) 2 K.B. 644.m • 

(p) Re Ridqxeag (1889) 6 Morr. 277. 
(g) Andrews v. Palmer (1S21) 4 B. & 

Aid. 250, 106 B. R. 929. 

(rt Marsh v. Wood (1829) 9 

659, 109 E.‘ H..'2i6;^Semauvrth 


(.) SLh V. (1839) 9 B. * 0. 

659, 109'E.*B. 246.^ 
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■was made, it was hold that the award was to bo deemed an adjustment PAra. 
within the meaning of 0. 23, r. 3, of the Code of Civil'Procedure, 1908, 
nnd that a decree could be made in terms of the-award (t). 

In England it has been held that an agreement between the trustee 
in bankruptcy and some of the creditors of the bankrupt whereby the 
■creditors are to carry on an action filed by the bankrupt before 
his adjudication at their own risk and expense, and to take a larger 
share of the thiits of the action than they otherwise would have done, 

■does not contravene the law against champerty and maintenance, and 
that such an agreement is permitted by the bankruptcy laws (u). In 
& Madras case (u), the debtor had before his adjudication instituted a 
suit to recover Us. 7,00,000. After his adjudication leave was granted 
to the Official Assignee to continue the suit upon the terms that he should 
•deposit Rs. 6,000 as security for the costs of the defendants in that 
suit. The liabilities of the insolvent amounted to about Rs.-4,00,000 
And his assets Were almost nil. Four of the creditors of the insolvent 
whose aggregate claims amounted to about Rs. 46,000 agreed to lend 
Tls. 6,000, being the amount required for the deposit, to the Official 
-Assignee, if their debts were first paid in full out of the amount, if any, 

•that might be recovered in the suit, and that -the other creditors should 
be paid only out of the balance that might remain'after payment in 
full of their debts. The Official Assignee applied for leave to enter 
into the agreement, but leave was refused on the ground that the policy 
■c£ the bankruptcy laws was to treat all creditors equally, and that if 
the arrangement were sanctioned it would be giving preference to the 
four creditors in the payment of their debts. It is submitted that 
if the arrangement was that the loan should’be repaid in the event of 
the suit being lost, and, further, if the suit was-to be continued by 
the Official Assignee at the'cost of the estate, leave was rightly refused 
•for such an arrangement'could not be 6aid to be for the benefit "of the 
■estate; but if the loan’was not to be'repaid^ and tHefour' creditors were 
to bear all the costs of the suit including such costs aS the Official Assignee 
might have to pay to the defendants, the arrangement could not be 
aaid to be against tlie'polioy of the'b ankr uptcy laws merely because 
some of the creditors were to be'paid infull in priority to the other 
creditors. It is also submitted that Wiskemann {to) cited in the 
judgment has no bearing on. the'immediate question before'the Court. 

•(<) Sam Devi v. 

AU. 476, 05 ; 

601. 

Qvy V. ChuT^iU (1889) 40 Ch. D. 

■ 481} Seear vj^Lawson (1880) 1 16 

Ch. D. 420. 


(w) .-(1023) 92 lu'J. Cb. 349. 
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■ Pants. 
691, 694 


The Judicial Committee has expressed the opinion that a sale bj 
the Official Assigneo of immovable property in the possession of alienees 
from the insolvent is in substance a sale of tho right to litigate, and 
oven if it does not come within tho prohibition in sec. 6 (e) of the Transfer 
of Property Act, 1882, the principle of that enactment applies {x). 

7. Division of properlt/ in specie .—Tho Official Assignee or Eeceiver 
nifty* by leave of tho Court, divido in its existing form amongst the 
creators, according to its estimated value, any property, which fwm 
its peculiar nature or other special circumstance, cannot readily ot 
advantageously bo sold. 


4. Suits and legal proceedings by and against Oflicial 
Assignee or Receiver. 

694, Suits relating to Insolvent’s property.—The causes of action 
which the Official Assignee or JReeciver may enforce by suit or 
may bo enforced against him as representing tho estate of the uosolve 
fall into three classes, namely, (1) causes of action in suits which * 
the commencement of the insolvency are pending bt/ the 
(2) causes of action in suits which at the commencement of the insolvew 
are pending against the insolvent, and (3) causes of action which 
in the insolvent at tho commencement of the insolvency or which devo 
on him after insolvency and before discharge. As to suits by the iMO ve^ 
pending at the commencement of the insolvency, the Official 
Receiver is entitled to continue them if the cause of action vests in 
As to suits pending against the insolvent, the Official Assignee or 
is a necessary defendant if the suit relates to property of the 
which has vested in the Official Assignee or Receiver. Causes o ® ^ 
which are vested in the insolvent at the commencement of the 
or devolve on Him after insolvency and before discharge may be en o 
by suit by the Official Assignee or Receiver unless the cause of actiou i 
which does not vest in him (para. 523): . ’ 

Besides the rights of action mentioned above there are a title 

of action which.vest in the Official Assignee or Receiver by vi ° 
superior to that of the insolvent, e.g., the right to set asi 
transfers (y) or transfers by way of fraudulent Bankruptcy 

such rights are enforced by application under sec. 1 ^ 

Act, 1914, except where quest ions of character are involvea _ _ 

(a) Chohalingan Chetty v- (y). pSv. lU.* “• 

(1928) 66 I. A: 7. 6 Bang- 29, 107 (*) P.-t.I-A., s. « • 

I. C. 237, (’27) A. PC. 252. 
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ftt stake is a large one, in which case the matter is left to be decided 
by the ordinary tribunals (see paras. 69 and 620). In India it has been 
held both under the Presidency-towns ftisolvency Act (a) and imder 
the Provincial Insolvency Act (6) that tho only legal proceeding by 
which these rights can be enforced is by application to the Insolvency 
Court under sec. 7 df tho Presidency-towns Insolvency Act or sec. 4 of 
the Provincial Insolvency Act, as the case may be. In view of the fact 
that tho insolvent’s estate vests in tho Official Receiver, the insolvency 
takes away tho jurisdiction of tho Debt Conciliation Board or any other 
agency constituted to settle the payment of debts (c). 

Tho subject now xmder consideration may bo divided into three parts, 
namely:— 

(1) Suits by or against tho Of&cial Assignee or Receiver. 

(2) Insolvency of plaintiff pending suit. 

(3) Insolvency of defendant pending suit. 

695. (1) Suits by or against OClclal Assignee or Receiver 
I. A., s. 68 (1) (d); Pro?, I. A., s. 59 (d)]. —Among the property of an 
insolvent which vesta in the Official Assignee or Receiver are certain 
rights or causes of action mentioned in para. 623 above. The Official 
AMignee or Receiver is the owner of these rights or causes of action, and he 
is entitled to litigate them without the consent of any one (d). To protect 
the creditors of the estate and also tho Official Assignee and Receiver, the 
Insolvency Acta provide that the Official Assignee or Receiver may, by 
leave of the Court, institute, defend or continue any suit or other legal pro¬ 
ceeding relating to the property of the insolvent, and compromise any suit 
brought by or against him (c). Leave of the Court, however, is not a eondi- 
iion precedent to the institution or defence of a suit or to the compromise of a 
suit. The provision as to leave is intended solely for the protection of the 
estate, as between the Official Assignee or Receiver and the estate, on 
matters relating to his costs, charges and expenses, and it affords no 
defence to any proceedings which the Official Assignee or Receiver, 
without such leave, may institute against other parties; in other words, an 
opposing litigant cannot plead in answer to the claim of the Official 
Assignee or Receiver that he has not obtained the leave of the Court to the 


<o) Official J.8signee, Bombay 


( 6 ) 

<c) 


492. 

{(i) Leeming v. Lady Murray {1879) 13 
Ch. D. 123. 

(«) P.-t.IA., 8.68 (l)(d) & (h); Prov. 
I. A., s. 69 (d) & (b). 


Paras. ’ 
694, 695 
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Para. 695 ingtitutioE or defence of the suit {/). Tie absence of Jeare does not 
vitiate any legal proceeding or compromise by the OfScial Assignee 
or Receiver (gr). The order granting leave may limit the amount of costs 
to be incurred by the Official Assignee or Receiver (A). If the Official 
Assignee or Receiver obtains the necessaiy leave to bring or defend a suit, 
he is entitled as of right to be paid ont of the estate all costs and expenses 
incurred hy him (t). If he pnx^eds with a' suit or defence to a suit 
without obtaining the leave of the Court, he may lose his right to indemni¬ 
ty out of the estate for the costs incurred by him (j). The power conferred 
On the Official Assignee or Receiver to institute, defend or continue 
a suit is confined to cases where the suit relates to the property of the 
insolvent which has vested in him. A suit against the insolvent for o 
debt or for damages for breach of contract is not such a suit, and the Official 
Assignee or Receiver is neither, a necessary nor a proper party to snch 
a suit (A). A mere declaratory suit not seeldng any remedy against the 
property of an insolvent is not a suit which requires leave of the Court, 
but the Official Assignee or Receiver should be made a party (0- ^ 

dispute between two bidders at an auction sale held by the receiver, the 
In^lvency Court may direct the parties to a suit, -instead of dec!idi^? 
the^ question, if it is complicated, in a summary enquiry under, sec. 
of toe Provincial Insolvency Act (m), i , ■ 


Official name .—The title under which the Official Assignee should 
sue or be sued is " the Official Assignee of the property of A.B. an insol¬ 
vent ” (n). A Receiver under the Provincial Insolvency Act can only 
sue in his own name. 


Suit by creditors in name of Official Assignee on indemnity .—If an} 
of the creditors are desirous that a suit should be brought by the Officja 
Assignee for the benefit of the estate, and he refuses to do so, they may 
apply to him for leave to use his name on offering him a proper indemnity. 
If he refuses, they are entitled to apply to the Court for leave to use hw 
name (o). In a case from Bombay, where the Official Assignee refuse 


Ij) lit Branson (1914) 2 E.B. 701; 
Leeming v. Lady ZiMrray (1879) 
13 Ch. D. 123; Lee v. Sangaler 
(1857) 2 C. B. (N.S.) 1; Laduram 
V. Nandalal (1920) 47 CaJ. 665. 
557, 551.C. 747 ; T. A. Balakrishna 
Odayar - Jn >■«19423Iad. 189 
(’42) A3I. 586. 203 I.C. 266. 

Ot) Lttming v. Lady JHurray (1879) 13 
Ch. D. 123; T. A. BalkntihM. 

. Odayar In tie, supra. , 

(Ji\ Re I>uncan (1892) 1 Q. B. 879. 

(i) Bombay Rules 182, I83;31adrw* 


tS) ^"'S^Duncan (1892) 1 
{k) Sulha Ayynr v. 

(1927) 50 Mad. 161, 93 I.b. t> 

(l) HaXtm -i-. 

(1932) 64 Alh 532. HI 10. 

(m) KSh^i^Dav. =• aTs? 

(1035) 155I,C.583.C3WA-A.I>»>- 

(o) Ex parte Ktarslty (1888) i w 

B. 1. 
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to lend his name to carry o£F an appeal to the Privy Council, the creditor Para. 695 
upon a notice of motion asked for a direction to the Official Assignee to ' ■ 
lend his name for the purpose of carrying the appeal. That motion was 
refiised both by the Insolvency Court and in appeal. Notwithstanding 
that refusal, an appeal was taken to the Privy Council by the creditor. 

In dealing with that appeal, the Privy Council observed as follows : 

“ Their Lordships entertain no doubt as to the principles on which the 
Court should deal with such a motion. Such a motion'seeks to get the 
Court to overrule the decision of the Official Assignee not to litigate 
farther. It is not sufficient for the appellant to point to a possible 
point which could bo raised in argument. He must satisfy the Court 
that the Official Assignee in declining to give his name for continuing 
a litigation, notwithstanding that a full and proper indemnity had 
been offered to him, is not acting as a reasonable'man, would act as if 
he were an owner, and not merely a trustee of the estate ” (p). 

Suit hy inadlwni after adjudication: Competency ; proper course .— 

Sec. 28 (3) prohibits suits being brought by creditore against the property 
of the insolvent and also prohibits the commencement of any suit or 
other legal proceeding by a creditor. But there is no speciSc provision 
in the Act under which a suit by an insolvent after his adjudication 
is in express terms prohibited. Sec. 59 (d) implies that the Receiver 
is the proper person to institute, defend or continue suits and proceedings 
relating to the insolvent’s property. Where the property in dispute m a 
suit is admitted to be or is of such a nature that it must vest in the Receiv¬ 
er, a Receiver alone is the proper person to institute suits and proceedings. 

The suit brought by an insolvent behind the back of the Receiver would 
be defective. But where a loan is odvanced by the insolvent after his 
adjudication to the defendant it does not necessarily follow that the sum 
of money given by the insolvent was property which had vested in the 
Receiver. The insolvent might be a mere benamidar on behalf of an 
undisclosed principal in which case he would be entitled to sue even though 
an insolvent, and the suit would of course be for the benefit of the real 
owner. Again under sec. 28 (5) properties exempted by the Civil Proced¬ 
ure Code, or other enactments, from liabiUty to attachment and sale 
in execution of a decree do not vest in a Receiver. Such money as are 
exempted remain the property of the insolvent and if he has lent money 
out of such accumulated savings there would be no bar either to his 
lending the money to the defendant, or to his bringing a suit to recover 
the amount. At the same time as a Receiver is an officer of the Court 



Bom. 7-«). 44 Born. L.R. 785, 
200 I. C. 793, (’42) A. PC. 39. 
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Paras. 

695-697 


acting under the control and direction of the Court and, in the interest 
of the insolvent’s creditors, it is the duty of the Court to see that no 
fraud is perpetrated before its eyes, and that the insolvent does not wait 
away with the monies which ought to go to the'officer of the Court. 
An appropriate course would seem to he to implead the Official Eeceiver 
in the suit, or at least give him notice of the action so that when a decree 
is passed in favour of the plaintiff, the Receiver may be at liberty to 
take the benefit of the decree and recover the amount due xmder it, 
if it can he shown that the property was such as had vested in the Receiv¬ 
er. Such inquiry can easily be made either in the execution department 
or by a separate suit between the Receiver and the insolvent (q). 


696. No leave necessary to sue Official Assignee or Receiver.— 
No leave is necessary to sue the Official Assignee in respect of a claim 
made by a third person to property claimed by the Official Assignee as 
belonging to the estate of the insolvent (r). Nor is any such leave 
necessary to sue the Receiver (s). 


697. Notice under sec. 80 of C.P.C., 1908.—The Official Assi^ 
is a public officer within the meaning of sec. 80 of the Code of Civil Proc¬ 
ure, 1908, and he is entitled to notice under that section before a smt is 
filed against him in respect of any act purporting to be done by him m ^ 
official capacity (i), The same rule applies where a suit is intended to ® 
filed against a ^ceiver imder the Provincial Insolvency Act («)• ® 

notice, however, is necessaiy in the case of a suit by a secured ettd^or 
to realise his security, where the Official Assignee or Receiver is joine as 
a defendant as being a party interested in the equity of redemption 
Such a suit is not in respect of any act purporting to be done by ® 
Assignee or Receiver in his official capacity (ti). It was held 
cases that no notice was necessary if the suit was one to restram ^ 

■ ' Kitmar v. £. V, DaM 

AIL 16, 77 I.O. 57. (’24) ^ A. 40^ 
Afurort Lai v. 

AS. 291, 8t I.C. 739. 

241 ( a suit for a 
to property 

for Bale); Stira v. 0. S- 
125 I.C. 625. (’30) A. t. 

(1929) 31 Bo“ L. B- "" 

(w) l>e Utica V. Ooctna •** | !• C. 830, (3 ) • 

893. 58 I.C. 411; Maharatia 


(r) 


AbdulRhamanv. NifialchandJ.Jj.'R. 
58 All. 132, (’35) A. A. 675, 157 
I. C. 41. 

Ramalmga Chttty v. Anantachariar 
(1913) 24 Mad. L. J. 350, 351, 18 
I. C. 722 ; .Rum v. O. S. (1929) 
125 I.C. 625, (’30) A. L. 708. 
Amrita Lai v. ATcmin Chandra 
(1919) 30 Cal. L. J. 515, 63 I.a 
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Official Assignee or Receiver by an injunction from selling property 
claimed by the plaintiff as his own or firom doing any other act which 
might affect the plaintiff’s rights in respect of such property (w). These 
cases are no longer law since the decision of the Judicial Committee in 
Bhagchand v. Secretary of State (x) where it was held that sec. 80 applied 
also to suits for an injunction. 

698. Notice under 0. 21, r. 22 of C.P.C., 1903.—The Official Assignee 
is a “ legal representative" of the insolvent in respect of the 
insolvent’s property vested in him within the meaning of 0. 21, r. 22, of 
the Code of Civil Procedure, 1903. A sale, therefore, of the insolvent’s 
property in execution of a money decree against him without notice to 
the Official Assignee as required by O. 21, r. 22, is void, and confers no 
title on the auction purchaser (y). The same principle applies in the 
case of a Receiver. This subject is discussed in paragraph 255 above. 


699. (8) Insolvency of plaintiff pending suit.—0. 22, r. 8. of the 
Code of Civil Procedure, 1908, provides that the insolvency of a 
plaintiff in any suit which the Official Assignee or Receiver might maintain 
for the benefit of his creditors [that is a suit relating to the insolvent’s 
property], will not operate as an abatement of the suit, unless the Official 
Assignee or Receiver declmes to continue ,the suit or (unless for any 
special reason the Court otherwise, diiwts) • to give security for the costa 
thereof within such time, as the Court may. direct, j, Where the Official 
Assignee or Receiver neglects or refuses to continue the ^suit and to give suck 
security, within the tme so ordered, the defendant may apply for the 
dismissal of the suit on, the ground of the plaintiff’s insolvency, and the 
Court may make an order dismissing the suit and awarding to the defend¬ 
ant the costs which he has incurred in defendmg the suit to be proved 
as a debt against the plamtiff’s estate (z). The insolvent has no locus 
standi in the matter. ,The suit being cx hypoth^i one relating to the 
insolvent’s property, the Official .^signee or Receiver alone can continue 
the suit (fl). Similarly if the appeUant becomes insolvent pending the 
appeal, and the right of action which he is enforcing is one .which,vests 


ivi) Naginlal v. OSkxal Assignee (1012) 
37 Bom. 243, 17 I.C. 87fl. 

(x) (1927) 541.A. 338,61 Bom. 725, 104 
I. C. 257, (’27) A. PC. 176, in 
appeal from (1924) 48 Bom. 67, 
90 I. C. 13. (’24) A. B. 1. 

(v) Boo/tunatABof V. iSun<2arB(M (1914) 
41 I. A. 251, 42 Cal. 72. 24 I.C. 
304. For definition of “ legal 
representative,” boo C. P. C., 1908, 
B. 2 (11): Phani Bhttsan Baett v. 


Shaehi Bhushan Maiiy- (1935) 39 
. C, W, N, 366, 166 I.C. 401, (’35) 
' A.C.391. 

(s) Ab to insoIvona 7 of plaintiff in a 
ropreaontativo suit, aeo Wolff v. 
Fan Boolen (1906) 94 L.T. 502. 
(a) Jackson v. North Eastern BaHtcot/ 
Co. (1877) 5 CSn D. 844; United 
Tdephone Co. v. Bassano (1886) 
31Cb.D.630. 


Parasi 

697-699 
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Paras. 
699, 700 


in tho Official Assignee or Receiver, the Assignee or Receiver alone can 
continue tho appeal (&).' If the adjudication is annulled afUr ihe^suit is 
dismissed undeT O. 22, r. 8, owing to tho neglect or refusal of the Assignee 
or Receiver to give the security or to continue the suit, and the property 
has reverted to the plaintUf, the Court may on the plaintiff's application 
restore tho suit (c). If tho adjudication is annulled'pendtwy tAe suil, 
and the property has reverted to the plaintiff, he is entitled to continue 
the suit (d) [para. 358]. It has been held -by the Jtladras High Court 
that where the plaintiff after obtaining a decree, becomes insolvent, he is 
not debarred from making an application in execution of his decree' which 
was obtained before an order for adjudication was passed against him (e)‘ 

' ’ Costs .—If the Official Assignee elects to continue the suit and becomes 
a party, he adopts the whole suit os from the commencement, and he may 
b’e personally liable for the whole-of the costs if he is unsuccessful (/)* 


700. (3) • Insolvency of defendant pending'suit.—It is provided, 
by «o. 68 ^1) (d) of the Presidency.towns Insolvency Act and the corres* 
ponding sec. 69 (d) of the Provincial Insolvency Act that the 
A^gnee 'or Receiver may defend a suit relating to the property * 
insolvent. 0. 22, r. 10, of the Code of Civil Procedure, 1903, provid^ 
that in cases of devolution of any interest during the pendency of * 
other than those dealt with by the preceding'rules of that Order, t e 
suit may, by leave of the Court, be continued by or against a person io ^ 
upon whom such interest has come or devolved. The combing . ® 
of these provisions is that where a defendant’becomes insolvent, the sui 
may be continued against the Official Assignee or Receiver, if th® sm 
relates to the property of the insolvent ($?). 

Where a suit is brought against a defendant in respect of a 
demand,'e.g., a debt or damages for breach of contract, and the 
becomes insolvent, the plaintiff is not entitled to join the Official 

lakahmi , (1938) 2 M. 

183 I.C.' 576, (’39) A. 3f. 

{J) See Walson v. 

VA'ch. B. m at 

, Bahiman 736. 

-(1925) 92 I.C. 320. (Mj A. 

(a) 'Kanm'Buk$h V. ' v. 

»■ 816; Punjab National -^“”403, 

, , Mt- Champa 
K -which v^as a 
•' ' impleading' 

■ as defendant “Ithough 
^ aware-of the insolvency. 


Burendra Nath v. ■ Tripura Pada 
(1027) 32 C. W. N. 304, 109 I. C. 
272, (’28) A. C. 2I6;.iS'w66ffl Ayyar 
,"r. 'Mvniaami Ayyar (1927) 60 

'iliad: -loi.'gs l.c. -616. (’26) A. 

M. 1133. ‘ ■ ■ 


6fB.’Aa9.-A-aniniliOont of adjudioa- 
' tioii ‘pending suit-yinsolveat en¬ 
titled to continue eoit). 

) Sanharanarayana Firm v. Tegna- 
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or Receiver as a party to the suit. ‘The suit is not one relating to the Para* 700 

property of the insolvent, and the Official Assignee or Receiver is neither a ' 

necessary nor a proper party to the suit. For the same reason the Official 

Assignee or Receiver is not entitle to defend the suit (^1). If a decree is 

passed m such a suit against the defendant and the defendant appeals and 

he afterwards becomes insolvent, the Official Assignee or Receiver is not 

entitled to continue the appeal (h). If a decree is passed in such a suit or 

appeal against the insolvent, it is not binding on- the Official Assignee or 

Receiver, and he is entitled to contest the validity of the decree as a debt 

in insolvency proceedings (t). The insolvency Court has power to inquire 

into the consideration even of a judgment debt [para. 434]. The rule,' 

therefore, that the’ Official -Assignee or Receiver is neither a peoessary 

nor a proper party to a suit against the insolvent for debt or for damages 

for breach of contract or to an appeal iiom a decree in such a suit, does not 

cause any prejudice to the estate of the insolvent. If the insolvent dies 

pending such a suit or appeal,' the proper peraon to be brought on the* 

record ishis heir or other legal representative underO.22, r. 4, of the Code," 

and not the Official Assignee or Receiver (jj. Where a judgment debtor 

is declared'insolvent daring execution, he has no locus standi to appeal 

from an order confirming 8ale'(A).‘ 

i.'i • ) • --O ‘ >'t • ■ 

The Official Assignee may elect to defend a suit relating to the- 
insolvent’s'prc 5 )€rty, pending against the insolvent, or he may elect not 
to defend it. If he elecW to defend the suit, he must adopt the whole* 
of it. By electing to'defend't£e suit, heiputs himself in the place of 
the insolvent as regards the suit, and he cannot adopt part of the auit- 
and'reject the rest ( 1 ).’’-If he refuses to defend the suit, the insolvent* 
is not entitled to defend it independently (m). * ... I 

{6l)‘^arttr v. Do&eu* (1881) 7 Q.B.D. (») Ex jarU Ariderttm (1835) 14 

‘ilZi Grtenvood v. Hwmfter «fc,Co. • . '* D. 606; (1927) 60 Mad. 161, 98) 

(1899) .0 Mans. 42; Miller v. , I.C. 616 (’20) A. M. 1133, swprti; 

BudA SinffA (1891) '18 Cal. 43; Rustomji v. Byramji (1934) 36' 

■.. " ’ Bora. L.R. 70, 1491.0. 910, (’34), 

' - A. B. 84; PonntdAot/e v. .0. B. 

' 1933, 65 MJ.jr. 833, ^146 I.C. 

' :'417. (*33) A. M. 85S.V-•• r- 

,0] ChandmvU Barxte Sundery 
■ ' ' 22 Cal. 259. ' ‘ ‘ ‘- 

t.. i. A., a. ea (i) aiui ti-ov. (A) -'Jlfwm Lai y. Bari Dodb Bank Ltd, 

I. A., 8. 67 (d). ^ (1937) 162 I.C. 299, (’36) A. L. 368. 

(A) Sxibba Ayyar v. .Munijamt At/yar (I), Bomeman TTtZjoa (1885) 28 Ch. 

• ' (1927) 60 Mad. 161, 9S I.C. 616, • ' D, S3. ' . ' 

• ‘ (’26) A. M. 1133; Chandrakant y.' (m) Tn5Aa*-a7Kia« v.,AbdulaUv (1914) 

E’arotlamdas (1041) Bom. 603, ^ 39 Bom. 568, 28 I.C. 606. Seo 

43 Bora. L. It. 644, 190 I.C. 339,*’ United Teltpfiotu' Co. v. Bet^fano 

(’41) A. B. 293; Bajnarayudit v. (18S6) 31 Ch.. D. C30 (Irijunction). 

SiJalalsAmamnw (’37) A-M. 1*15^ • > 



692 


LEOTUBE XI. 


Paras. 
700, 701 


Costs .—If the Official Assignee unauccessfiiHy contests the plaintiff’s 
claim, he may he liable for the whole costs of the suit {»). Jf, however, he 
is simply made a party for the convenience of the other parties and submits 
himself to the order of the Court, he will, in general, not have to pay any 
costs to any opposite party (o)., This is usually provided for by Rules 
made under the Insolvency Acts. 

701. Suits by Official Assignee and insolvent’s partners [P.-t 
I. A.f S. 98].—Where a partner in a firm is adjudged insolvent, the Court 
may authorize the Official Assignee to continue or commence and cany 
on any suit or other proceeding in his ,name and that of the insolvent's 
partner; and any release by the partner of the debt or demand to which 
the proceeding relates will be void. , - 


Where application for i authority to continue or commence any 
suit or other proceeding has' been made by the Official Assignee, notice 
of the application must be given to the insolvent’s partner, and be 
ahow cause against it, and on his application the Court may,' if it thinks 6t, 
direct that he shall receive his proper, share of the proceeds of the pro(^* 
iag and if he does not olaim any benefit therefrom he shall be indemnified 
against costa in respect thereof as the Court directs. 


It has bwii held in England that .where one of the partners becomes 
insolvent, the other partners may sue on a contract made with the firm 
without joining the insolvent partner. The,Official,Assignee or Reww^ 
is not,a necessary party to. the suit, but he,may join in the action 
authorized to do so by the Insolvency Court.' ■ The Official Assignee or 
Receiver would seem to be a necessary party where the transaction m 
lespeot of which the suit is brought was in Craud of the firm, ^ ® 
firaud was committed by the insolvent partner. Thus if A and S carry 
on business in'partnership, and B in fraud of the partnership endor^ ^ 
bill of exchange, to the'defendant in satisfaction of a private debt o ^ 
own, the defendant being cognizant of the fraud, and'R becomes 
solvent, the Official Assignee or Receiver must bo joined as a . 

suit to recover from the defendant the proceeds of the sale pf the ^ 
The same principles, it ^ms, would apply m I 
is to be brought against an Official Assignee 'for damages f 

ing partoera to »o«J. 


i India (?). Whero a emt 
5 for acts which 


f... 


JjOTuiim V. 

6 Mor. 202. 

6oo jiarui Rt^ylriffel Syndiiiot T. 


I (v) 
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are not strictly legal, notice under see. 8 of the Civil Procedure Code is 
necessary (r). 

701 A. Administration of Insolvent’s Estate: Agency.—Any devia¬ 
tion from the letter or spirit of Insolvent^ Law is calculated to open the 
door to fraud and profiteering. Both the realisation and distribution 
of the assets of an insolvent should be entirely carried on by official 
agency. That is the only safeguard provided both for the insolvent 
and for his creditors. A purchaser from the Official Assignee of an 
insolvent’s assets should never be allowed to pay creditors direct out of 
his purchase money («). 


(r) TTtlKm v. A’a/Aumal (1930) 69 
MJ.J. 601, 124 I.C. 144, (’30) 
A. M. 45S. 


(») Alagrippa Chettiar v. Kannappa 
Chettiar I.LJt. 1038 Mad. 426, 
^7) A. ai. 962, 175 l.C. 153. 


Paras. 
701,701A 
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702, 703 


j‘.', 111 X 31171113 SI..,* - v; 


n.— DISTRIBUTION or PROPERTY; 

j, ■ 

702, Distribution of dividends [P.-t. I. A., s. 69; pW. I., A., s. 
59].—“ The theory in bankruptcy is to stop all things at the date of the 
bankruptcy, and to divide the wreck of the man’s property as it stood at 
that date ” (t). It is provided by both the Acts that the Official 
Assignee or Receiver as the ease may be must begin the^ distribution o 
dividends «jj7A all convenient spe^d. - 

Under the Presidency-towna Insolvency Act the first dividend 
be declared and distributed within one year'after"the adjudication 
unless the Official Assignee satisfies the Court that there is sufficien 
reason for postponing the declaration to a later date, and subsequen 
•dividends must be declared and paid at intervals of not more than six 
months unless there is sufficient reason for further delay. The 0 
Assignee must publish in the manner prescribed by the rules notice o ^ 
intention to declare a dividend, and must also send reasonable ? 
auch intention to each creditor mentioned in the insolvent’s eche 
•who has not proved his debt, and when he has declared a 
must send to each creditor who has proved a notice shmring the am 
of the dividend and when and how it is payable. 

No such period is fixed and no such declaration and notice 
under the Provincial Insolvency Act. The Madras High Court, 
lias framed Rules under the Act providing for notice to be sent, in ® ^ 
prescribed by the rules, to every creditor who has proved his de a 
■distribution of a dividend has been sanctioned («). 


703. Calculation of dividends [P.-t. I. A., s. 71; Pro^ ^‘official 
.02].—In the calculation and distribution of dividends c 
Assignee or Receiver must retain in his hands sufficient awe 
the claims of creditors residing in places so distant that they 
had sufficient time to tender their proofs, and also for 
determined (u). He must also mako provision for any v 

or claims and for the expenses necessary for the adminis * 
estate. He is not, however, bound to retain any money ^ realijed 
meet the possible claim of a secured creditor who has ne 
nor ►valued his security, though ho may have notice oi 


lie Savin (1872) L.11. 7 Cb. App. 
760. 704. _ . 

Ma<iroa Pro'Tnciftl RuJo XUwNr*' 
Krishna Chinnoa v. 21*^ , 


, (1020) M Boni. 200. 117 I-C- * 
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' A"'creditor who has not prov^ his debt before the declaration of a Paras.' 
^rticular dividend does not thereby lo^ his right in respect thereof. If 703,704 
there are assets available for distribution after the declaration of that 
dividend, he is entitled to be paid what he may have failed to receive out 
of those assets before they are applied to the payment of any future 
dividend, but he cannot disturb the distribution of any dividend declared 
before his debt was proved, by reason of the fact that he has not 
participated in it (a). 

704. Final dividend [P.-t. I. A., s. 73; Prov. I. A., s. 64].—Under 
the Presidency-towns Insolvency Act the final dividend is to be declared 
when the Official Assignee has realised all the property of the insolvent or 
so much thereof aS can, in his opinion, be realised without needlessly 
protracting the proceedings in insolvent^. Under the Provincial Insol* 
vency Act it is to he declared when the Receiver has reused all the pro¬ 
perty of the insolvent or so mucfi thereof as can, in the opinin of the Court, 
be realised without needlessly, protracting the receivership. The Official 
Assignee has no power to declare a final dividend without the leave of the 
Coiirt. The Receiver, however, majr declare such dividend without the 
leave of the Court except in Madras where such leave is necMsary under 
the Rides {y). Before declaring the final dividend, the Official Assignee 
or Receiver must give notice in the manner prescribed to the persons 
?vho8e claims to be creditors have been notified but. not proved that, 
if they do not prove their claims to the satisfaction of the Court within 
the time limited by the notice, he will proceed to make a final dividend 
without regard to their claims. If such persons come and prove their 
claims within the time limited by the notice they will be entitled to a share 
in the final distribution. That contemplates that creditors who have 
not proved'already can come in and prove their debts in time before the 
final dividend is declared and distributed by the'Receiver. The time 
of discharge of an insolvent has no relation to and can have no relation, 
in any case, to the time for declaring the final dividend (s). After the 
expiration of the time so limited, or if the Court on application by any such 
claimant grants him further time for establishing his claim, then on the 
expiration of such further time, the property of the insolvent must be 
divided, under the Presidency-towns Insolvency Act among the creditors 
who have proved their debts, and under the Provincial Insolvency Act 
among the' creditors entered in the schedule framed under sec: 33 of that 
Act, without regard to the claims of any other persons. j 

(z) Vnjlal V. Chvnilai I.L.R. 55 Bom. («) Arjvn Dai Marehia TdinX 

200 (’31) A.B. 210, 33 Bom. LJl. LLB;. 1037. 1 Cab 127, (’36) 

148,1311.C. 881. - A.a 434, 166 I.C. 886. 

(y) Soe Madras Provincial Bulo XIX. - _ . - ! > 
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Paras. 

704-706 


Proof of debt after discharge .—^The provisions of sec. of the 
Provincial Insolvency Act are subject to the rule laid down in sec. 33 (3) 
which provides that a creditor when he applies to have his name enter^ 
in the schedule of creditors in respect of any debt, must at the same time 
tender proof of his debt and that he must tender his proof and make his 
application sometime before the discharge of the insolvent. Hence 
after the discharge of the insolvent it is not open to a creditor to go to the 
Insolvency Court to tender proof of his debt and make an application 
that his debt should be entered in any schedule and should be discharged 
by the disposal of any property which might then be found to belong 
to the insolvent (a). 


705. Notice ol final dividend.—Notice of a final dividend must be 
given not only to the creditors who have themselves notified their claims, 
but also to the creditors whose claims have been notified in the insolvent s 
schedule (J). The mere fact that a creditor was aware that a 
dividend was about to be declared is no reason for not giving the notice 
to him (c). The notice must specify the date within which claims have 
to be proved. A notice requiring the creditors to prove their claims as 
soon as possible ” is not a good notice (d). 


There are times when the Receiver may make a declaration of a first 
dividend under the supposition that a further dividend will be declaied 
later. If by accident the first dividend happens to be the final dividend, 
the distribution is not invalid by virtue of the fact that no notice was 
issued under sec. 64. In such a case the negligent creditors guUtj of 
delay in proving their debts are not entitled to disturb the dividend 
already distributed (e). 

706. When declaration of dividend may be set aside,—Where » 
creditor, has lodged his proof, but through oversight in the office of the 
Official Assignee his name is not included in the list of creditors and no 
notice of dividend is given to him, the declaration of dividend may be 
set aside, and the creditors who have received dividends may be ordered 
to repay the excess of the dividends which have been paid to them over 
and above the amount which they may be entitled to receive in common 
with the other creditors (f). The same course will be adopted if omia'‘ioo 


(a) Jagadan^aPandev.BamKhrhnnn 
I.L.R. 1942 AU. 848. (’42) AJV. 344, 
2031. C. 81. 

(c) 


bhai (1929) 53 Bora. 290. S99, 

I. C. 440, (’29) A. B. 107. 
f«) FrijTal v. Chunthl, supra. 

(f) Be Bamchandra Ganvp 

amma v. Official lol 

. ■ A. M. 600. (1946) 2 *0^ 


(<1) J^ruAna Chin <{■* Sane v. Maiu- 
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to give notice to a creditor was due to a mistake on the part of the Official 
Assignee, if the mistake was one which could be excused {g). If the case 
is one of gross negligence on the part of the Official Assignee, he may be 
ordered personally to pay to the creditor the amount lost to him (A). 
Where a declaration of dividend is set aside, fresh notices must be given 
as provided by the Acts. Where a declaration is set aside, the Court 
will allow a creditor whose claim was not notified to the Official Assignee 
to come in and prove, and his name may be include in the list of creditors 
in which case he is entitled to share rateably with all other creditors. 
This proceeds on the ground that where a declaration is set aside, there 
is no valid declaration at all of dividend (t). Where a creditor is denied 
participation in the dividend by reason of the fraud practised upon the 
Coxirt by the insolvent, the payment of dividends to the other creditors 
cannot be said to have been duly made (j). 

707. Lapse of time no bar to proof.—The leading case on the 
subject is JHe McMurdo {k). In that case Vaughan Williams, L. J., said: 
" Now, according to my experience of bankruptcy practice, there never 
has been any doubt as to the right of a creditor, whether he is a secured 
creditor or whether he is an imsecured creditor, to come in and prove 
at any time during the administration, provided only that he does not 
by his proof interfere with the prior distribution of the estate amongst 
the creditors, and subject always, in cases in which he has to come in and 
ask for leave to prove, to any terms which the Court may think it just to 
impose; and, of course, in every case in which there has been a time 
limi ted for coming in to prove, although the lapse of that time without 
proof does not prevent the creditor from proving afterwards, subject 
to the conditions which 1 have mentioned, in every such case he can only 
come in and prove with the leave of the Court. If that is so, leave must 
be granted upon such terms as the Court may think just.” Where the 
period of limitation expires on a holiday and the debtor is adjudged 
insolvent on the morning of the reopening day, the fact of the adjudication 


ErishTVJ Ohinnoo <& Sons t. Matu- 
bhai (1929) 63 Bom. 290, 117 I.C. 
440, (’29) A. B. 107. 

Be Archibald Oilchriat Peace (1921) 
26 0. W. N. 653, 70 I.C. 607, (’21) 
A. C. 771: Atma Bam v. Sita 
Bamaetoami (1946) A. 382, 

(1946) 1 MJi.J. 278, 69 M.W. 214. 
i?« Bamchandra Qanuji Waiker 
(1927) 29 Bom. L. R. 1167. 

Jn Be Panehapakesa Tyer (1941) 
2 M.L.J. 847, 201 I.C. 30, (’42) 
A. M. 103. 


(1;) (1902) 2 Cb. 634, 699; Be Bam. 
ehemdra ^anu;» Waiker (1927) 29 
Bom. L. R. 1167; Sivasubramania 
V, Theethiappa (1924) 47 llsd. 
- 120, 76 I.C. 672, (’24) A. M. 

163; Babu ImI S^u v. Krishna 
Prasad (1925) 4 Pat. 128, 85 I.C. 
643. (*26) A. P. 438 ; Aryan Das v. 
ilarchia Telini (1936) 166 I.C. 
■ 886, (*36) A. C. 434 ; Nazar Khan 

V. Barrclough (1937) 41 C.W.N. 
221, (’36) A. C. 807. 


Paras. 
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IS sufficient to make it nnncceasatj- for the creditor to file the suit, and 
the debt can bo proved in tho insolvency proceedings (/). 


708. Dividend not a debt.'—A dividend ia not a debt, and it cannot 
therefore bo attached under O. 21, r. 46, of tho Code of Civil Procedure, 
1908, by a garnishee notice (m). 

709. Assignee of dividend.*—-Dividends are to bo distributed among 
the creditors who have proved their debts. An assignee of a dividend is 
not such a creditor. He cannot therefore compel the Official Assignee or 
Receiver to pay the dividends to him,' but ho' may claim from the as¬ 
signor the dividends when received, or may apply to'the Court to give leave 
to the Official Assignee or Receiver to admit a proof by him in substitution 
ibr that of his assignor-(n): The Official Assignee or Receiver, however, 
is entitled to retain the dividends against the assignee to satisfy costs 
which the assizor has been ordered to pay to him (o). 

.7^0.. Reduction of proof.—A creditor whose’proof is reduced'after 
he has received dividends on tho footing of his original proof is not entitled 
Jo participate in any future dividends in respect of his reduced proof with¬ 
out giving credit for the overpayment in respeot of his origmal proof- 
This proceeds on-the woU known principle of.equity that a beneficiary 
who has been overpaid is not entitled to receive any further payments 
.out of the common fund until the paynnents to the-other beneficiaries 
are levelled up to the amount received by the overpaid beneficiary (?)• 
The creditor, however, is entitled to retain the dividends already received, 
the reduction affecting only the right, to receive future dividends {?)• 


■ 711. Dividend payable to the estate of a deceased person.— -Whem 
the debt due to a deceased Hindu is proved by his wido^7, she is entit 
to be paid the dividends though no representation has been taken ou 
by her to the estate of the deceased. The provisions of sec. 214 of the 
Indian'^ Succession Act, 1925, do not apply to such a case [r). 


712. Joint and separate dfvldends [P.-t. I. A., s. 70].—Where one 
partner in a firm is adjudged insolvent, a creditor to whom the mso 
is indebted jointly with the other partners in the firm or.auy.of them is 
entitled to Peceire any dividend out* of the separate propetfy Q 


(l) Fatma Bi v. Nagoorkhan (1932) 

62 JIad. 1..J. 256, 136 I.C. 822, 
(’32) A.Sf. 287.' • 

(m) Prout V. Gregory (1889) 24 

281 5 Balusami v. O^cki Ataigne^ 
C39)A.M.8U. , 

(n) Be Frost (1899) 2'Q.B. SO. 


I Bt JTaJfie IW) “ *39- 

t Ex parte Harper (I8?3) -I 

• ( 1926 )-49-Mad. 952, 97 
{’26) A.sr. 899. 
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insolvent until all the separate creditors have received the full amount 
of their respective debts. 

There is no such section in the Provincial Insolvency Act, but the 
aarao principle vrill apply. 

713. No suit for dividend [P.-t. I. A., s. 74 ; Prov. I. A., s. 65].— 
2^0 suit lies against the Official Assignee or Receiver for a dividend, but 
if he refuses to pay any dividend the Court may order him to pay it, and 
also to pay out of his own money interest thereon for the time that it is 
withheld and the costs of the application. 

714. Management by and allowance to Insolvent [P.-t. I. A., s. 75 ; 
Prov, I. A., s, 66].—^Tho Official Assignee may appoint the insolvent 
himself to superintend the management of the property of the insolvent 
or to carry on the trade (if any) of the insolvent for the benefit of the 
creditors and in any other respect to aid in administering the property 
on such terms as the Official Assignee may direct. This power is given 
under the Provincial Insolvency Act to the Court. Under both the 
Acts the Court may, from time to time, make such allowance as it thinks 
just to the insolvent out of his property for the support of himself and his 
family, or in consideration of his services if he is engaged in winding up 
.his estate, but any such allowance may at any time be varied or detormin* 
•ed by the Court. An Insolvency Court has power to order the payment 
•of sums out of the estate of the insolvent in the hands of the Official 
Assignee for the defence of the insolvent against a criminal charge, 
especially where the Official Assignee is of the opinion that it is desirable 
from the point of view of the creditors generally that the criminal proceed* 
ings should be adequately defended. The word • support ” in sec. 75 
.cannot be restricted to such support as is immediately necessary to 
maintain life, but is wide enough to justify the making of such an allow¬ 
ance (a). The law does not give any independent right to the members 
•of the insolvent’s family to ask for a separate maintenance (i). 


715. Right ol insolvent to surplus [P.-t. I. A., s. 76; Prov. I. A., 
;S. 67].—The insolvent is entitled to any surplus remaining after payment 
in full of his creditors, with interest, as provided by the Acts and of the 
•expenses of the proceedings teken thereunder. Where a joint Hindu 


>{8) Alagappa Chettiar v. Official Aaaig’ 
nee (1936) 69 Mad. 862, 161 I.C. 
947. (’36) A.M. 414; seo also 
Appa Rao v. Ramamurthi (1940) 
1 M.LJ. 334, (’40) A. M. 675 
where mode for making provision 
for marriage of insolvent’s daughter 


. was indicated; Raj Singh v. O, R. 
■ '(1936),160 1.0. 173, (’33) A.L. 810. 

(t) Murad v. O. R. (’35) A.L. 932; 
Firm Labhu Ram Mai v. Ml. 
Bibi (1936) 179 ,I.C. 772, (’39) 
A.L. 39. . , , 
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Paras. 

715-716 


family consisted of a father and a minor son,'and the father was adjudicat* 
ed an insolvent and in the exercise of the father’s power of disposal the 
Official Receiver sold the family properties including the shares of the 
sons to discharge the debts of the father, it was held that the surplus, 
if any, in the hands of the Receiver was to be handed to the minor son (w). 

Assignment of surplus. —The insolvent may assign the surplus or 
dispose of it by will to any person even before it is known whether there 
will be a surplus. Such an assignment is valid against the Official 
Assignee or Receiver in a second bankruptcy, (r). This, however, does 
not entitle either the insolvent or his assignee to interfere in the ad* 
ministration of the estate'(to). ' ’ ' 


Surplus after distribution under composUton.-^'WheTe the creditors 
agree to a composition upon the terms that the estate of the insolvent 
should be transferred to a third person, and that such person should 
guarantee payment of the composition, and the transfer is made and the 
guarantee given, and the order of adjudication is annulled, the surplus 
after payment in full to the creditors belongs not to the transferee, hut 
to the insolvent (ar). Where certahi creditors’ faded to take further 
steps to prove their claim under a composition deed, the High Court 
of Calcutta ordered the trustee to hand over the balance to the debtor {y)» 

715A. Attachment of surplus.—The surplus in the hands of the 
Official Assignee or Receiver may, it seems, be attached in execution of a 
decree against the insolvent (s): • ' 


716. Estate administered in two . countries.—A creditor w o 
receives any part of the property of the insolvent -which is situate m a 
foreign country will not be allowed to prove under an insolvency in Bn is 
India, unless ho brings into the common 


fund what has been received 

him. Thus where an insolvent possesses properties, some situate m 
country and some situate outside it, and there has been a petition 
adjndication in this country followed by proce^ings in insolvency on si 
British India, and a forei^ Court takes possession of the foreign 
and employs it in paying the foreign creditors a dividend, such ere i o 


I Baridcu v. LaUubhai (193J) 65 
Bom. 110, ' 129 LG. 163. ('31) 
A. B. SO, 32 Bom. I..R. 1362. 

Bird V. PhiUopp (IflOOJ 1 Ch. 822 j 
Sametiandra V. Nipunge (1923) 
25 Bom. Ii. B. 499, '73 I.a 379, 
(’24) A.B. 4D. _ ^ 

Ex parit Sht£ltld (1879) 10 Ch.O. 


■SW V, " 

V, Oto-f f 

' CdUutla (iwa) w 313, I 
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cannot afterwards prove under the adjudication in British India, except 
on the condition of first accounting for what they have received in the 
foreign bankruptcy. To hold otherwise would be to allow double proof 
in respect of the same estate (a). If, however, the creditor has recovered 
property under the judgment of a foreign Court delivered withknowledge 
of insolvency in British India, the OiSclal Assignee cannot by a suit in 
this country compel him to refund the value of the property thus recover¬ 
ed (6). Where the insolvent firm has several branches in different places, 
there is no provision in the Provincial Insolvency Act which makes 
it obligatory on creditors having dealings with a foreign branch of the 
firm that they must realise their debts as far as possible from the firm’s 
foreign property before being ^entitled to share rateably with creditors 
in British India (c). 

717. Insolvency Rules as to dl\idends.—As to Rules under the 
Presidency-towns Insolvency Act, see Calcutta Rules 129-131, Madras 
Rules 86-98 and Bombay Rules 122-124. As to Rules under the Provin¬ 
cial Insolvency Act, see Calcutta fRule 29, Madras Rule XIX, Bombay 
Rules XXI-XXH, and Allahabad Rule'33. 

718. Unclaimed dividends'[P.^t. I.‘A., ss. 122, 123].—Where 
the Official Assignee has imder his control any dividend which has remain- 
ed unpaid for fifteen years from the date of declaration or such less 
period as may be prescribed, he must pay the same.to the acoountand 
credit of the Government of India, unless the Court otherwise directs. 
Any person claiming to be entitled to .any moneys so paid may apply 
to the Court for an order for payment to him thereof. In a ‘case of an 
old insolvency in the Bombay High Court, upon an order of aimulment 
the debtor applied for an order for payment of a sum of money standmg 
to the credit ofi an‘Unclaimed dividend account which was transferred 
to the local Government under the.terms of the Act.. [Beaumont, 0. J.‘, 
after holding that the order of annulment was wholly mvalid and which 
should not have been made in the case of an old insolvency observed as 
follows:—“ It seems to me that once a dividend has been declared 
and moneys allocated to the payment of that dividend, those moneys 


(а) £ancoDePortug<iJ-v.WaddeIHlSSQ) 
B App. Cas. 161; £x j>atU Wilton 
(1872) L.R. 7 Ch. App. «0; 
Sdkrtgg v. Davies (1814) 2 Dow. 
230, 249, 3 E.R. 848, 854; Tola- 
hama Specie Bank, Ltd. v. S. 
Cwlender <b Co. (1926) 43 CtU. L.J. 

■ 436, 96 I.C. 459, ('26) A C. 898. 

(б) S«o CocireU v. Dickens (1840) 2 


353, 18 E.R. 334; Toko, 
hama Specie Bank, Ltd. v. S. 
Curlcnder ds Co. (1926) 43 CaL 
L. J. 436, 96 I.C. 459, ('26) A. C. 
898. As to foreign judgments, 
800 C.F.C., 1908, 8. 13. 

(e) Jlfan^ot Rot v. Lola Mohan Lai 
(1934) 149 I.C. 935, (’34) A.L. 33. 
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cease to be in any sense, lie property of the debtor^ -They become 
the property of the creditor, and if for any reason the creditor cannot 
be paid, they lapse to Government. The section must be construed 
reasonably in the light of the Act, and so construed such an application 
can only be made when the Court which, defined by the Act is the Insol¬ 
vency Court, ia seized of any particular matter as such Court (d). 

719. Insolvency Buies as to unclaimed dividends.—As to Rules 
under the Presidency-towiis Insolvency Act, see Calcutta Rules 174-176; 
Madras Rules 96-98, 139, 144; Rorabay Rule 175." 

720. Committee Qt Inspection [P.-t. I. A., ss. 88, 89; Prov. I. A.| 

s. 67AI.—^Uhder the Presidency-towns Insolvency Act the Court may, 
if it so thinks fit, authorize the creditors who have proved to appoint fiom 
among the creditors or holders of general proxies or general ‘powers-of- 
attorney from such creditors a committee of inspection for the purpose of 
superintending' the administration‘ of the insolvent's property by the 
Official Assignee; provided that a creditor, who is appointed a member 
of a committee of inspection, shall not be qualified to act until he has 
proved. The committee will have such powers of control over the proceed¬ 
ings of the Official Assignee as may be-prescribed. • i • ’ 

Under the Provincial Insolvency Act also the Court may appoint s 
committee of inspection. The committee is to be appointed from among 
creditors who have proved or persons holding general powers-of-attomey 
from such creditors. -This provision was'added into the Provincial friso - 
vency Act by Act 39 of 1926. ■ *' ■ ' ■* ' - 

Sules relating to commiUets of inspeditm.—Aa to' rules under the 
Presidency-towns Insolvency Act,-see Calcutta Rules 179-196, la 
Rules 56*68, and Bombay Rules 184-186. • - ' ” 
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721. English law.—^Bankruptcy proceedings under the earlier Para. 721 
bankruptcy laws were in the nature of criminal proceedings. By two 
statutes passed in the reign of Queen Anne (c), a bankrupt who did not 
surrender himself to the commissioner or did not make a full discovery 
of his property or did not deliver his goods, effects and estate to them, 
was liable to the penalty of death "as a felon without the benefit of 
clergy”. By the statute 6 Gleo. 4, G. 16, it was provided that if the bank¬ 
rupt failed to surrender himself or to disclose or deliver his property, 
he should be deemed guilty of felony and should be liable to trans¬ 
portation for life or for a term not less than seven years, or to imprison¬ 
ment with or without hard labour for any term not exceeding seven 
years. By the Bankruptcy Act, 1840, certain offences, namely, falsi¬ 
fication of books (/), obtaining goods on credit on the eve of bankruptcy 
under the false pretence of carrying on business in the ordinary course of 
trade (y), and giving falso evidence in his examination (ft), were made 
misdemeanours punishable by imprisonment, but the two offences 
mentioned above, namely, failure on the part of the bankrupt to sur* 
render himself and failure to deliver his property, continued to bo treated 
as felony. ' By the same Act the Banl^ptoy Court was empowered 
to direct the assignees to institute, and, on their filing to do so, the 
official assignee to institute, a prosecution for the offence with which 
the bankrupt was charged (»). If the bankrupt was found guilty* 
further protection from arrest was refused, and the certificate of confor« 
mity (corresponding to discharge under tho modem law) was either 
refused or suspended (j). By tho Bankruptcy Act, 1801, sec, 169, power 
was given to tho Bankruptej* Court to try tho offences which were 
mUdomeanoura or to direct tho bankrupt to be indicted and prosecuted, 
in one of tho ordinary Courts of criminal justice. 

Bj* tho Bankruptcy Act, 1809, tho Court of Bankruptcy was divested, 
of tho power to try a bankrupt for any bankruptcy offence, and such 
offences were to bo tried by tho ordinary erimmal Courts. At tho aamo 
timo provisions relating to tho punisluncnt of fraudulent debtors were 
transferred to a new Act known os tho Debtors Act, 1869, which provided 
for the punishment of fraudulent debtors. Tho penal provisions of 
the Debtors Act were extended in certain respects by sec. 163 of the 
Bankruptcy Act, 18S3.' Po%Tcr was also given to the Bankruplcj' 

■ Court by sec. 165 of that Act to commit a bankrupt for trial. Sec.'ll 
of tho Debtors Act which contained the penal pro^i-^ions was amcndcMl 

(t) 4 Ann. c. 17, e. 1:5 Ann. e. S2.B. 1. i (ft) B. A. ISIS. a. 

U) B. A. 1849. •. 253. (,) B. A. IHIS, n. 2M. 

B.A.1S19,«.253. . . * • 1 (^) B.A.18I9.*. S5C. . . - . 
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Bankruptcy and Deeds of Arrangement Act. 3913, The section 
7^1-723 as amended was reproduced in the Bankruptcy Act, 1914, eec. 
164. All bankruptcy offences under the present English law arc 
misdemeanours (k) except one which is a felony. That offence consists 
in quitting or attempting to quit England with property to the amoasi 
of twenty pounds or upwards (/). 

722, Insolvency Offences under the Indian law.—The offences 
which an insolvent may commit fell into two classes, namely,— 

1. Offences which can only be committed by on insolvent. These 
offences are punishable under the Insolvency Acts. They 
may be subAmded into^— 

(a) offences by any person who is adjudged insolvent, 
whether he has obtained bis discharge or not, .referred 

" to in sec. 103 of the Presidency-towns Insolvency Act 

and in sec. 60 of the Provincial Insolven(y^ Act; 

(b) offences by an undischarged insolvent referred to in sec. 

. 102 of the .Presidency‘towns Insolvency Act and in sw. 
72 of the Provincial Insolvency Act. ^ 

' 2. bffences which can be committed by an inwivent or any other 
person. ‘ These offences are specified' in secs, 421 to 424 of the Indian 
Penal Code. '' ' ' . , , ^ . 

- 723. [1 (a)J Offences which can be commiKed by any person 
■who is adjudged Insolvent [P.-t-1. A., s. 103 ; Prov. I. A., s. 69]. 
These offences are enumerated in sec.'105'of the'Residency'towns 
Insolvency Act and in sec. 69 of the Provincial Insolvency Act. 
is one offence referred to in sec. 69 (a) of the Provincial Insolventy A • 
namely, wilfully failing to perform the duties imposed on the 
by that Act, which is not mentioned in sec.' 103 of the Presidency-to^^ 
Insolvency Act. The reason is that the same offence, as will be 
seen, is dealt with in the Residency-towns Insolvency Act in ano c 
part of that Act. 

A person who is adjudged insolvent is guilty of on offence in ea 
of the following cases: — 

(1) If he fraudulently u>i(h inient to conceal the state of hia affa 
or to defeat the objects of the Acts,— __ 


<i) B.A. 1014,88. I54.I58. 


l(t) B, 291*, »• 
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723,'724 


(ii) has kept or caused to be kept false books, or 

(iii) has made false entries in, or withheld entries from, or 
wilfully altered or falsified, any book, paper or writing 
relating to such of his atfairs as are subject to investi¬ 
gation under the Acta, or 

(2) If he fraudulently with intent to diminish the sum to be divided 
among his creditors or to give an undue preference to any of 
the said creditors, .. 

(i) has discharged or concealed any debt due to or from him, or 

(ii) has made away with, charged, mortgaged or concealed any 
part of his property of any kind whatsoever. 

If the insolvent commits any of the above offences he is liable to be 
punished, under the Presidency*towns Insolvency Act with imprisonment 
for a term which may extend to two years, and under the Provincial 
Insolvency Act with imprisonment for a term which may extend to one 
year. 

The elements of the offences contemplated by the two clauses of sec, 
69 of the Provincial Insolvency Act are not the same, and the Court 
cannot commit a person under sec. 69 (b) on a charge framed under 
sac. 69 (a) as prejudice wll be caused thereby to him (m). 

724. Failure to perform duties Imposed upon Insolvent.—As 
already seen, there are certain duties imposed upon the insolvent by both 
the Acts. Under the Presidency-towns Insolvency Act these duties are 
prescribed by sec. 33. Under that section failure to perform any of those 
duties is a contempt of Court and the insolvent is punishable with impri¬ 
sonment for contempt. Chartered Hi^ Courts alone have the power to 
commit for contempt; other Courts have no sudh power. 

The duties to be performed by an insolvent under the Provincial 
Insolvency Act are laid down in secs. 22 and 23 (1) of that Act. The 
insolvent is also under a duty to deUvra* all his property to the Receiver. 

Im) Akhou Charui v. Emperor I.LJL | C. W. N. W2, 149 LC. 852. 

Cl Cal. 537, (’34) A.C. 409, 33 I 


(i) has destroyed or otherwise wilfully prevented or purposely 
withheld the production of any books, paper or writing 
relating to such of his affairs as are subject to investigation 
under the Act, or 
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iTie Courts exercising ■jurisdiction under the Provincial Insolvency Act 
having no power to commit for contempt, failure to perform those duties 
is included as on offenco in sec. 69 of the Act. ^ Under sub-sec. (a) of that 
section if the insolvent fails to perform the duties imposed on him by sec. 
22 or sec. 28 (l)or to deliver possession of any part of his property which is 
divisible among his creditors {n), lie is liable to the punishment prescribed 
by sec. 69. One of tho duties laid upon the insolvent by sec. 22 is to give 
an inventory of his property. If ho mlfuIUj fails to disclose any item of 
his property, it is an offence under sec. 69, but failure to disclose arising 
from negligence or mistake is not an offence (o). In the absence of sn 
order of adjudication, no prosecution can bo begun under sec. -69 against 
the debtor for failure to produce all his books of account {p). Put a 
debtor'cannot be convicted under see. 69 for failure to comply with 
processes of probibition and inj'unction which the Insolvency Court 
is competent to issue, if the proceedings are full of defects and fsil to 
give notice to tho debtor of any insolvency’ petitioh or any idea of what 
the proceedings really are. The fact that he might have a shrewd idea 
of what the proceedings were is not sufficient to fix him with liability (g). 


• « 725. Withholding or preventing production oI books or docn- 
meats.'—'debtor cannot be convicted of the offence of withholding books 
'or documents unless ii is proved that the books exist (r), and are in the 
possession ror 'power of the debtor (s). TFhere the books exists bu 
the debtor refrains from delivering them to the Official Assignee or 
Receiver with intent fo conceal the state of his affairs, the offence is 
complet^ even'if the Official Assignee or Receiver euisefuently comes into 
possession thereof, e g., after a search in the debtor's house (t). Eemovmj, 
a book'or a document is a m^e of “ preventing ” its production wi 
the meaning of the section (tt). " 


726. Omission to ,niake entries.—Where a business is carri^ 
in partnership, and one of the ^rtners is charged with the offence 


(n) See i^ov. I. A.,- s. 

(o) j See. KaHm BaTchsh v. iol 

(1885) 7 AU. 295, and Sttkrit 
Narain I.al v. Bagktinath Sof—' 
(1885) 7 AU. 445, both ca. 

1 -^o.^t;er of 

. 1882, 
Kahn 

. • <L t-o. ..-V- • , 134 

~ I.C. 634. {’31) A.C. 508, 

(( 7 ) Santiago v. Emperor. (1936) 

166 I.C. 303, (’36) AJ7. 237, 


I' J.LJi. 3937 Nog- 185; 

I . ,nt«cwa Bao (1947) A3I. 187- 

I (r). J. 21. Lucas V. 

Bengal (1919) 24 
S6 I. C. 577. 

(,) Alhvy Chand v. 

56 IC. 778. 

(tt) (1920) 47 Cal. 254, 50 I- - ‘ 
aupra.- 
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fraudulently omitting to make entries in the books, it must be proved 
that the offence was committed by the partner charged with the 
offence (w). 


727. Giving undue preference.—Merely giving undue prefer¬ 
ence is not an offence. To constitute it an offence it must be shown that 
it was done fraudulently witli intent to diminish the sum to be divided 
amongst the other creditors (w). Similarly the mere execution of a 
mortgage deed is not an offence. It is only when it is combined with the 
fraudulent intent to defraud his creditors that it can be brought within 
the purview of sec. 69 (a;). 


728. Fraudulently making away with property.—^Where an in¬ 
solvent takes the Official Assignee or Receiver to the place where his goods 
are stored, and points out the goods to him, and the goods subsequently 
disappear, the presumption is that the insolvent has made away with the 
goods and he is liable to be convicted unless he gives a satisfactory 
explanation (y). In the exercise of the Court’s discretion, a proper sense 
of proportion between the value of the property concealed and that of 
the indebtedness ought to be observed (z). 

729. Burden of proof.—The offences enumerated above foil under 
two heads. The feature common to .the offences under the first head 
(para. 723) is that the act must have been done fraudulently with intent to 
conceal the state of the debtor’s affairs or to defeat the objects of the Act, 
namely, the realization of the debtor’s estate and its distribution amongst 
the creditors. This does not necessarily involve an intent to defraud the 
creditors, for a debtor may conceal the state of hfa affairs without any such 
intent, being actuated solely by a desire not to make his affairs known to 
others. Again the debtor may intend to defeat the objects of the Act 
so far as it may affect him personally without any intention to deal unfairly 
with his creditors. The feature common to tho offences under the second 
head (para. 723) is that the act complained of must have been done 
fraudulently with intent to diminish the sum to bo divided among tho 
creditors or to give an undue preference to any of the creditors (o). 
It will be noticed that the words " fraudulently with intent to ” occur 
in both heads. The burden of proof in cases xmder both heads is on 


/cl Oanria Prasad v. Madhuri Saran 
(1927) 25 AU. LJ. 331, 100 I.C. 
550, (’27) A.A. 352. 

(w) J. M. Lucas V. OJfunal Assignee of 
Bengal (1919) 2-t C.M.N. 418, 
50 I.C. 577. 

(X) TriLamJt v. Emperor (1933) 143 
I.C. 630. (’33) AS. 33. 


(«) In the matter of Qasim Ati (1921) 45 
AH. 40C, 04 2.C. 37, (’21) A-A. 87; 
Ganesh v. Emperor (1938) AU. LJ’. 
1217, 180 I.C. 230, (’39) AA. 166. 
(z) JaniA Das v. Mangi LaU (1935) 
1591.C. 171, (’35) A.P. 12C. 

(a) Ilarx Pada Moitra v. Emperor 
(1937) ICO I.C. 101, ('37) A.C. 231. 


Paras. 

726-729 
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729, 730 


the prosecution. In England all that the prosecution has to prove is 
the act or omission complained of, and the onus rests upon the debtor to 
prove that he had no intent to defraud or that he did not mean to conceal 
the state of his affairs or to defeat the law (b). This proceeds on the 
principle that the debtor is in a position to know all facts which go to 
prove his innocence and it is therefore for him to prove those facts. This, 
it is submitted, is a sound principle, and it is in accordance with the 
provisions of sec. 106 of the Indian Evidence Act, 1872. That section 
says that when any fact is especially within the knowledge of any person 
the burden of proving that fact is upon him. The same rule, it is submit¬ 
ted, should be applied to insolvency offences in India. But it is a matter 
for the Legislature. 


730. When the offence must have been committed.—Under the 
Provincial Insolvency Act, the offence may have been committed, 
whether before or after the making of an order of adjudication.” These 
words do not occur in sec. 103 of the Presidency'towns Insolvency Act, 
but the effect is the same (c). The corresponding English section (sec. 154) 
of the Bankruptcy Act, 1914, is more specific in this respect. Taking the 
offences mention^ in the Indian Acts the position as to the corresponding 
offences in the English Act seems to be this, that the offence of preventing 
the production of books or documents must hare been committed 
the presentation of a bankruptcy petition by or against the debtor ( ). 
while the offence of destroying books or documents (c), making 
entries in books or falsifying books (/), concealing debts due to 

debtor (g), and fraudulently removing any part of the property to 

value of tea pounds or upwards (A), must have been committed a ^ 
the presentation of a bankruptcy petition or within twelve montl^ u® 
before such presentation. Keeping false books which is an offence un 
the Indian Acts is not specifically mentioned in the English Act. 


The penalty sections in both the Indian Acta are based on secs. 11 
13 of the Debtors Act, 1869. That Act prescribed certain time • 
Those time limits have not been reproduced in the Indian Acts, pro 
because the Indian Legislature thought that it was best to leave it o 
Courtitselfin each case todetermmosueb limit. 
has been specified, it has been provided, as regards the offence o 
ing or withholding documents and the offence of making fa so en i ___ 


<6) Seo B. A. 1014, t. 154. 

{e) J04fph Ptrry v. Official Attire ©/ 
Cakufla (1020) 47 Col. 254, 250, 
6fl I. C. 778. 

(d) B.A. 1014, «. 154 {(!)] (8). 
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withholding entries, that they should ** relate to such of the affairs of the Paras. 
debtor as are subject to investigation under the Act”, thereby indicating 730-732 
the limits beyond which the Court cannot go (*). Similar words also 
occur in some parts of sec. 154 of the Bankruptcy Act, 1914. 

731. Effect of offences on discharge.—Under the Presidency* 
towns Insolvency Act, sec. 39, the Court is absolutely bound to refuse a 
discharge if the insolvent has committed any offence punishable under 
sec. 103 of that Act or under secs. 421 to 424 of the Indian Penal Code. 

There is no such provision in the Provincial Ii^lvency Act. 

The offences punishable under sec. 103 of the Presidency-towns 
Insolvency Act and sec. 69 of the Provincial Insolvency Act are known 
as “ major offences ” as distinguished from the offences referred to in sec. 

39 (2) of the Presidency-towns Insolvent^ Act and in sec. 42 (1) of the 
Provincial Insolvency Act, which are known as “ minor offences ” (J). 

The only penalty for the minor offences is that if any of those offences is 
proved the Court is bound to refuse an immediate unconditional discharge. 

732. Complaint by Court [P.-t. I. A., s. 104; Prov. I. A., s. 70].— 

Where the Court is satisfied, after such pteliminary inquiry, if any, as 
it thinks necessary, that there is ground for inquiring into any offence 
referred to In the penalty section and appearing to have been committed 
by the insolvent, the Court may record a finding to that effect and make a 
complaint of the offence in \rriting, under the Presidency-towns Insolvency 
Act to a Presidency Slagistrate or a Afagistrate of the first class having 
jurisdiction, and under the Provincial Insolvency Act to a Slagistrate of 
the first class having jurisdiction, and such Alagistrate must deal 'with such 
complaint in the manner laid down in the Code of Criminal Procedure, 

1898. Under the Presidency-towns Insolvency Act, the complaint may 
bo signed by such officer of the Court as the Court may appoint in that 
behalf. Under the Provincial Insolvency Act, it must be signed by the 
Judge. 

All that sec. 70 requires is that the Court should be satisfied that 
there is ground for enquiring into any offences referred to in sec. 69. 

It is unnecessary under sec. 70 to establish before launching a prosecution 
the various offences referred to in sec. 69, It is not necessary and the 
Court is not bound, so far as the language goes, to make a preliminary 
enquiry even (i). 

(•} Oanffa Prasad v. AAidAurt Saran S62,269-270. 

{1927} 25 All. L.J. 331, 100 I.C. (i) J’aNopararedJi v. Kunchtrla Vtera^ 

550, (’27) A.A. 352. Mwatni (’51) A. M. 6S6, 1950, 2 

(j) Soo Be Bottamlttf (1893) 10 ilorr. IT.!.-!. 630. 
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733. Changes in the law.—Under the Presidency-towns Insolvency 
Act insolvency offences Avero tried by the InsoIven(g' Court itself under 
sec. 104 of that Act until the section wos amended in its present form by 
sec. 9 of the Insolvency (Amendment) Aet, 1926 (Act IX of 1926). 


Under the Provincial Insolvency Act, 1907, also insolvency offences 
were tried by the Insolvency Courts. The Provincial Insolvency Act, 
1920, introduced a change on the lines of the Bankruptcy Act, IS61 
[para. 721]. By sec. 70 of that Act the Insolvency Court was empowered 
either to try such offences itself or to make a complaint to the nearest 
Magistrate of the first class.having jurisdiction, in which case the offence 
was to he tried by the Magistrate in the manner prescribed by the Code 
of Criminal Procedure, 1898. Sec. 70 of thie Act of 1920 consisted of 
five sub-sections. Sec- 70 in its present form was substituted for sub-secs. 
(1), (2) and (3) by sec. 11 (c) of the Insolvency (Amendment) Act, 1926 
Sub-secs. (4) and (6) were left untouched by an oversight. They were 
subsequently repealed, when the mistake was discovered, by the Repealing 
and Amending Act, 1927. 


The result is that the practice under both, the Acts was brough 
into conformity -with the EngUsh practice.. This was done pursuaa 
to a suggestion of the Civil Justice .Committee. In its report the Com* 
mittee says (1): As regards the criminal offences created by t 
Act of 1920, these are in substance the same as those created by t e 
Presidency Act of 1909. In practice the procedure whereby them 
solvency judge takes upon himself the duties of a magistrate tiyhig ^ 
warrant case, has in the past been highly unsatisfactory. Tne 
cution is in the hands of the Official Assignee or of the creditor, t 
been laid down that the charge as ultimately framed must correspon 
wth the notice originally issued to the insolvent by the Court, 
the Act of 1920, ho^veve^, section 70, sub-section 5, the Inso veuc^ 
Court instead of proceeding itself to try the case, as a wairan 
tried by a magistrate, may make a complaint to the nearest 
magistrate, who may deal with the complaint in'the ordinaiy 
of criminal justice. Powers 'similar to these should be introduce 
the Presidency-towns Insolvency Act by an amendment 
104. We think, moreover, that the necessity for notice to the 
might well be discarded altogether, and that the procedure m 
might be further assimilated to the procedure in Eng an Court- 

order for prosecution should be obtained from the Ba haring 

• without consulting the bankrupt on the subject, the a p —— 


(1) Civil Justice Ownnutteo’s Heport, p- 233. 
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plenty of time and opportunity to say ■what he has to'say •when-he is ^ras. 
arraigned before the Criminal Court. The simplest form of arraign- 
ment would seem to be that the receiver or, if he refuses, a creditor 
should be given power to apply to the Court ex parie for mi order of 
prosecution and that thereupon prosecution should be commenced 
and carried on by the Local Government through such officer as it may 
appoint for the purpose. In England it is the duty of the Director 
of Public Prosecutions to institute and carry on the prosecution; he 
can abandon it if he thinks on investigation that the ease cannot'be 
proved ; the insolvent is only concerned with the proceedings as any 
ordinary accused is concerned with criminal proceedings against him, 
namely, to defend them when they have been instituted.” , 

734. Preliminary Inquiry.—Under the section in both the Acts as 
it stood before the amendment it was incumbent upon the Court to 
give notice to the insolvent to show cause why a charge or charges 
riiould not he framed against him. No such notice is necessary under 
the amended section, and the Court may make the order ex parie. All 
that is required is that the Court should be satisfied that there is ground 
for inquiring into an offence referred to in the penalty section and appear¬ 
ing to have been committed by the insolvent. The Court is not bound 
to make any preliminary inquiry. If it decides to make one, it may 
make such inquiry as it thinks necessary in order to satisfy itself that 
there is ground for inquiring into the offence or offences. The Court 
may satisfy itself in any way it thinks proper on the facts of each parti¬ 
cular case as to, the propriety of ordering prosecution (m). Por this 
purpose it may take into consideration the report of the Official Assignee 
or of the Receiver (n), hut the report cannot be treated as evidence 
of the facts stated, therein (o). An application under these’sections 
may be made by the Official Assignee or Receiver, and, if he refuses, 
by a creditor. The Presidency-towns Insolvency Act imposes a duty 
upon the Official Assignee to take sudi part and give such assistance 
in relation to the prosecution of any. fraudulent insolvent as the Court 
may direct or as may be prescribed (p). There is no such statutory 
duty imposed upon the Receiver under the Provincial Insolvency Act: 


(tnS Jeuraj Khoriwol v. JDavoI Ohand 
Jahuiy (1928) 6S Oa. 783, 111 
I.O. 372, (’28) A,0, 211. 

(n) Jewraj Kharixcal.v, 'Oayal Chand 
Jahxtry (1928) 65 Cal. 783, 791, 
111 I.a 372, (’28) A.C. 211? 
ilonmohon Soy v. Bemanta Kumar 


(lQie> 23 Cab L. J. 
653,341.0.777. 

(o) Abdul Khader Sahib v. OJ^icial 
Atnyntt of .iladraa (1913) 25 
Mad. KJ. 320,-20 1,0. 482. 

(p) a. 79 (2) (c).' 
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Fanis. 

785-738 


735. At what stage preliminary Inquiry to be, held.—An order 
for prosecution need not be deferred until the hearing of the application 
for discharge, and the Court may hold a prcliminarj' inquiry at any time 
after adjudication. Aa a general rule the inquiry is not held until the 
application for discharge is heard except in veiy clear cases (j). 1“ 
England an order for prosecution is to be made only if it appears to 
the Court that there is a reasonable probability that the debtor ^ 
be convicted, and that the circumstances are such as to render a prose¬ 
cution desirable (r). 


736. Commitment to High Court Sessions.—Under sec. IW of 
the Presidency.towns Insolvency Act, read mth sec. 254 of the Code of 
Criminal Procedure, 1893, a commitment to the High Court Sessio^^ 
for an offence^ referred to in sec. 103 of the Insolvency Act is illegal- 
such a case being a warrant case punishable with rigorous imprisonment 
for not more than two years («). 


' 737. [1 (b)J Offence by undischarged Insolvent [P.-t. !• *• 

102; Prov. I. A., s. 72J.—Under an undischarged insolrent 

obtaining credit to the extent of fifty rupees or upwards from any person 
without informing such person that he is an undischaiged insolvent 
shall, on conviction by a Magistrate, be punishable with imprisonment 
for a term which' may extend to six months, or with fine, or with bo 

r.i Under the Provincial Insolvency Act, where the Court has reason to 
beheve that an undischarged insolvent has committed the offence o 
obtaining false credit, the Court, after making any preliminary inqtuiy 
that may be hewssaiy, may send the'ease for trial to the nearest Ma^ 
trate of the first 'class, and'may send the accused in custody or ta o 
sufficient security for his appearance before such Magistrate; and 
bind over any person to appear and give evidence on such trial (0- 


‘ .738. Undischarged Insolvent obtaining credit.—The obliga w ^ 
imposed by the section on an undischarged bankrupt to disclose hw pos^ 
tion to the person from whom he seeks credit is absolute. It is no 
that he 'took steps to have such information conveyed, or that e 
reasonable grounds to believe that it had been conveyed, if in ^-,{1 

not. 'Thus if an jUndischarg^ insolvent buys go ods on credit _ 
-^^^ ^785, J20 


( 5 ) See the observations of Jenkins, 
, C, J., in J. Af. Lneaa v. Official 
‘ Aangnee of ■ Bengal. (1919) 24 

' ■ C.W.N. 418. 424, 66 I.C. 577. 

(r) B.A. 1914, a, 161. 

(#) Emperor v, ffirwA Chandra Kundu 


' ‘ (1929) 36 < 

(’29) A. O. 777. . - . fjhunilil 

f41)A.M.285. 



PENALTIES. 


713 


an agent, and the agent does not inform the seller that he is purchasing 
the goods for an undischarged insolvent, the insolvent is liable to convic¬ 
tion even if he had instructed the agent to convey the information to the 
seller. The object of the section is to protect the person from whom the 
insolvent seeks to obtain credit. That person is not protected unless 
disclosure is made to him of the fact that the person obtaining credit is an 
undischarged insolvent. If the insolvent took steps to give the informa¬ 
tion and had reasons to believe tiiat the information was conveyed, that 
matter may be taken into account in assessing the punishment to be 
imposed, but it has no bearing on the question whether or not the offence 
has been committed (a). An intent to defraud is not a material ingredient 
of the offence created by the section (t>). Nor is it necessary,that there 
should be a stipulation to grant credit in the contract between the parties; 
it is sufficient if a credit in fact is obtained (u>). The obtaining of goods 
on “ jangad ” by an undischarged insolvent ivithout disclosure of his 
insolvency amounts to “obtaining credit” (ar). If the insolvent sends 
an order for goods of a less value than Rs. 60, but goods of a value of Rs. 50 
or upwards are sent to him and he receives and keeps the goods, he is 
guilty of the offence though the order was for less (y). But the securing 
of advances on the mortgage of after-acquired property by the insolvent, 
BO long as the Official Assignee has not interfered, is not “ obtaining 
credit ” within the penal provisions of the Act («). 


739. Jurisdiction of Magistrates.—An undischarged insolvent 
who is adjudged insolvent under the Provincial Insolvency Act cannot be 
proceeded against for the offence of obtaining credit under sec. 102 of the 
Presidency-Uywns Insolvency Act. Thus where a person who was adjudged 
insolvent by the District Court of Hoc^hly bought goods on credit without 
informing the seller that he was an undischarged insolvent, it was held 
that he could not be tried by a Presidency Magistrate of Calcutta. The 
reason is that the word '* insolvent ” in sec. 103 of the Presidency-towns 
Insolvency Act means a person adjudged insolvent under that Act (a). 
Moreover, the penalty prescribed by the two Acts is different, the maxim¬ 
um penalty imder the Presidency-towns Insolvency Act being imprison¬ 
ment for a term which may extend to two years and that under the 


(u) Rex V. Duke o/ Leinster (1924} 1 
K. B. 311. 

fp) The Queen v. Dyson (1894) 2 Q.B. 
176. 

(u>) Que«nV.P<^r» (18SG) 16Q.B.D. 636. 
(i) Phirozshdh Manerji v. Emperor 
(1934) 68 Bom. 646. 36 Bom. L.R. 
731, 152 I.C. 706, (’34) A.B. 360. 


(y) Beg. v. Juby (1887) 65 L.T. 788. 

(z) Premehand JfuOicl; v. EUamani 
(1934} 61 Cal. 281, 38 C-W.N. 283. 
151 I.C. 137, (’34) A.C. 529. 

(a) Ashulosh Oanguli v. Watson (1926) 
63 Cal. 929, 88 I.C. 116, (’27) A.C. 
149. 


Paras. 
738, 739 
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739-742 


Provincial Insolvency Act being imprisonment for a term which may 
extend to one year. 


Complaint by private person under Provincial Insolvency Act .—A 
Magistrate has no jurisdiction in cases under the Provincial Insolvency Act 
to tiy the offence of obtaining credit unless the case is sent to him for trial 
by the Insolvency Court. He cannot try the case on a complaint made by 
a private individual, not even if auch^individual be the injured person. If 
he does so, and the insolvent is convicted, the conviction and sentence 
must be set aside (6). 


740. [ 2 ] Offences which can be committed by the insolvent 
or ofhers.-rThere are certain offences which may be committed not only 
by a debtor who is adjudged insolvent, but also by any other person. 
These offences are defined in secs. 421 to 424 of the Indian Penal Code (c). 
Sec. 421 deals vpith fraudulent removal, concealment or transfer of 
property by a person, without adequate consideration, with intent to 
prevent the distribution thereof according to law among his 'creditor®- 
Sec. 422 deals with the case of a person who fraudulently prevents any debt 
due to himself or to any other person from being made available according 
to law for payment of bis debts or the debts of such other person. Sec. 423 
relates to instruments of transfer containing false statements relating to 
the consideration for the transfer or relating to the person for whose use i 
is really intended to operate. Sec. 424 relates to the offence of dishonest y 
releasing any demand or claim to which' a person is entitled.' 

741. Offences which can be committed • by any person other than 
the bankrupt.—Under the English law there are two bankruptcy 
which by their very nature could only be committed by a person ® 
than ,the bankrupt. They are specified in sec. 154 (3) and sec.. 

of the Banlcruptcy Act, 1914. Sec. 154.(3) provides for the case 
jierson who receives in pawn or pledge or otherwise property wm 
been pledged or disposed of by the insolvent, knoiving that such 
was obtained by the insolvent on credit by fraud. See. 160 pmvi 
the case of a creditor or any person claiming to be a creditor in a^ 
ruptcy proceeding making any folse claim or any proof, declaration 
statement of account, wdiich is untrue in any material partic ar- 


t I A > 

742. Criminal IlatUKy after discharge or composition 
s. 105 ; -Prov. I. A., s. 71 ].—An order of discharge relcara 
from civil liabUity to tbo extent menUoncd in the Acts (d). bo - 




AthulM?! OanwU v. TVatfon (1924) 
63 Cfll. 029, 98 I.C. HO, (’27) 
A. C. 149. 


Sc« P,.t. I.A .«. 3^*)- . ,.44. 



PENALTtES, 


716 


the approval of a composition or scheme of arrangement by the Court (e). Para, 
It does not, however, release the in3(dvent from criminal liability for 
insolvency offences. Under the Presidency-towns Insolvency Act, 
he remains liable for the offences mentioned in secs. 102 and 103 of the 
Act. Under the Provincial Insolvency Act, he is liable for the offences 
mentioned in sec. 69 of that Act, but not for the offence mentioned in 
sec, 72 of obtaining credit without disclosing that he is an undischarged 
insolvent (/). 


(e^ P.-t. IJ^., 8. 30 Prov. I.A., e. 39. (*34) A.C. 764 ; Zibal v. Laxman 

(fl TT. Z>. Jordan v. Mahadeo Zal (1932) 134 I.C. 881, (’32) AJT. 17. 

(1934) 61 Cal. 605. 161 I.C. 1026, 
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IV. SMAIiL. INSOLVENCIES. 


Para, 743 743. Summary administration in small insolvencies I. A., 

s. 106 ; Prov. I. A., s. 74].—^Whcre the property of an insolvent is not 
likely to exceed in value, under the Presidency-towns Insolvency Act, 
Rs. 3,000 or such other less amount as may be prescribed, and under the 
Provincial Act, Rs. 600, the Court may make an order that the Insolvent’s 
estate be administered in a summary manner. 


Upon such order being made— 


(1) in cases governed by the Presidency-Unons Insolvency Act, the 
provisions of that Act will apply subject to the following 
modifications, namely:—(i) no appeal ivill lie from any order 
of the Court except by leave of the Court; (li) no examination 
of the insolvent shall be held except on the application of a 
creditor or the Official Assignee ; (iii) the estate must, where 
practicable, be distributed in a single dividend; and (iv) such 
other modifications as may be prescribed with the view o 
saving expense and simplifying procedure: provided that 
nothing herein contained shall permit the modification oft e 
provisions of the Act relating to the discharge of the ' 

The Court may at any time, if it thinks fit, revoke an order 
for the summary administration of an insolvent's estate, 


(2) in eases governed by the Provincial Insolvency Act, the provisions 
of that Act Will apply subject to the following modifications* 
namely:—(i) unless the Court otherwise directs, no 
required under that Act should be published in the local o cia^ 
Gazette ; (ii) on the admission of a petition by a debtor, 
property of the debtor must vest in the Court as a receiver^ 
(iii) at the hearing of the petition, the Court must inquire 
the debts and assets of the debtor, and determine t 
by order in writing, and it is not necessary to frame a sc 
under the provisions of sec. 33 ; (iv) the property oft e 
must be realised with all reasonable despatch and t ere 
when practicable, distributed in a single diriden ' 
debtor must apply for his discharge within six ations 

the date of adjudication; and (vi) such other mo i c 
as may be prescribed with the view of saving expe ^ 
simplifying procedure: provided that the Court ro^ 
time direct that the ordinaiy procedure 
that Act should be foUowed in regard to the deblo 
and thereafter that Act will have effect acco 
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Under both Acts before an order is made for summary administra* 
tion the Court must bo satisfied hj affdavit or otherwise that the property 
of the debtor is not likely to exceed the prescribed amount. Under 
the Presidency-towns Insolvency Act, the Court may make an order 
on a report of the Official Assignee that the property is not likely to exceed 
the prescribed amount. The report is prima facie to be acted upon, 
and the Court ought not, at any rate not without some definite reason, 
to refuse to make the order (ff). 

Under the Presidencj’-towns Insolven<y Act if leave to appeal is 
refused by the Insolvency Court, the parties aggrieved thereby may apply 
to the Appellate Court for special leave to appeal, and such leave may be 
granted If a question of principle is involved (A). 

Under the Provincial Insolvency Act, the Court itself becomes a 
Receiver on the admission of a petition by the debtor. It is therefore 
improper for the Court to appoint any interim Receiver under sec. 20 
of the Act (i). It is incumbent on the Court, at the time when it passes 
an order that there should bo a summary administration of the estate to 
determine by an order in uTiting the debts of the insolvent (j). An 
Insolvency Court which makes an order for summary administration 
under sec. 74 is not entitled to make an order requesting another Court 
which in execution of a decree against the debtor, has prior to the presenta* 
tion of the petition by the debtor, attached his salary to withdraw such 
attachment or to make no further attachment. Such an order is without 
jurisdiction. Sec. 74 (it) does not give the Court power to pass such an 
order either under sec. 51 or sec. 52 of the Act (A). 

744. Insolvency rules as to summary administration.—As to 
Rules under the Presidency-towns Insolvency Act, see Calcutta Rules 
157-158 ; Madras Rules 99-106 ; Bombay Rules 160-160A ; As to Rules 
under the Provincial Insolvency Act, see Calcutta Rule 30 ; Madras Rule 
XXIII; Bombay Rule XXV; Allahabad Rule 34. 


(ff) Re Homiblow (1885) 2 Morr. 124. 
(A) PoTMJcAandl V. I)obson(1923)25 Bom. 
L. E. 161, 72 I.C, 261, (’23) A.B. 
245; In re A. V. Jones (1940) 
1 M.LJ. 633, (’40) AM. 672. 

(») Ramanatha v. Vijayaraghavoiu 
(1927) 106 I.C. 34, (’27) A.M. 983. 


(i) JagadanJHi Pande v. Ram KKdawan 
(1942) AU. L. J. 399, 203 I.C. 81, 
(•42) A.A. 344, I.LJl. 1942 All. 
848. 

(ife) OAo/irraAarty v. White I.L.R. 63 
Cal, 535, 40 C.W.N. 336. 


Paras. 
743 , 744 
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718 V. ADMINISTRATION OF ESTATES OF DECEASED 
INSOLVENT DEBTORS. 


745. Deceased Insolvent debtors [P.-t. I. A., s. 108],—The Presi- 
dency.towns Insolvency Act, following the English Bankruptcy Acts {1) 
contains provisions for the administration in insolvency of the estates of 
persons who have died insolvent. There are no such provisions in the 
Provincial Insolvency Act. 

As in the case of ordinary insolvencies a petition by a creditor of the 
deceased debtor is the first step. No petition can be presented by the 
legal representative of the deceased as it may be done under the English 
Law (tn). The creditor must be one whoso debt would have been sufficient 
to support an insolvency petition against the debtor had he been alive. 
Tie Court to which the petition may be presented must be one within the 
limits of whose ordinary original civil jurisdiction the debtor resided or 
carried on business for the greater part of the six months immediately 
prior to his death. The petition must be in the prescribed form praying 
for an order for the administration in insolvency of the estate of tli® 
deceased debtor. ’ , 

Notice of the presentation of the petition must be given to the lepl 
representative of the deceased. On this being done and the petitioning 
creditor’s debt being proved, the Court may make the order, unless it 
satisfied'that there is a sufficient probabib'ty that the estate * wiU 
sufficient to pay the debts of the deceased. If cause is shown against 
making the order,,the Court may dismiss the petition with or withent 
costs. ' ' ’ ' 


The administration in insolvency of a deceased debtor's estate under 
sec. 108 must necessarily mean that ‘the uncharged assets of the esta e 
are to be utilised for the benefit of the general body of the ca^ditots 
and as a mere attachment creates no charge, an attaching creditor is 
no better position than any other ordinaiy creditor.' If the attachm^ ^ 
has resulted in a sale and the sale proceeds are in Court the altae 
creditor is entitled irrespective of sec. 53 to the money or so much o i 
as is necessary to meet his claim (n). 

There is one case in which no petition can be presented at all for 
administration, and that is v^ere a suit or other proceeding to 
the estate has already been commenced in any Court. In sue a 
the Court in which the proceeding have been instituted has 
proof that the estate is insolvent, to transfer t he proceediugs °_ 

(l) B.A, 1914. B. 130. ' 

(m) BJl. 1914, B. 130 (D). (’41) A.3I. 183, 193 14.. 

(n) D. D. Jtalia v. Ofiexal A»signte 
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Insolvency Court, and tho latter Court may thereupon make an order Paras, 
for the administration of tho estate, and the same consequences Avill 746 
follow as under an administration order made on a creditor’s petition. 

It is a condition precedent to making the order that the Court shall bo 
judicially satisfied of tho insolvency of the estate; mere probabihty 
that it is BO is not sufficient (o). TTie power to order a transfer is discre¬ 
tionary, and tho Court may refuse to order a transfer even if the estate 
is shown to be insolvent (p). A transfer, however, will be made in 
the absence of any special reasons for retention, os where there are ques¬ 
tions of legal difficulty necessitating a reference to the Judgo from time 
to time or where the proceedings in the case are far advanced, judg¬ 
ment has been pronounced, and inquiries already made (j). Tho reason 
is that ** the Bankruptcy Act intended that the administration of the 
estate of a deceased insolvent should bo carried out in the same way, as 
far as possible as the administration of his estate would be if he were 
alive and bankrupt ” {r). Where a suit for administration of an insolvent 
estate is transferred to the Insolvency Court, the Court may allow the 
costa of the parties to the suit taxed as between attorney and client to be 
paid out of the estate as “ testamentary expenses ” within the meaning of 
seo. 109 of tho Act (s). It may be observed that even in a suit for ad* 
ministration of the estate of a deceased person, where tho estate is in¬ 
solvent, tho same rules are observed as to the respective rights of secured 
and unsecured creditors and os to the debts and liabilities provable, and 
as to the valuation of annuities and future and contingent liabilities 
respectively, as in insolvency; and all persons claiming to be piud out of 
such estate may come in \mder the preliminary decree and make their 
claims against it (^). 


746. Vesting ol estate and mode ol administration (P.-t. I. A.> 
s, 109).—Upon an order for the administration being made tho estate of 
the deceased vests in the Official Assignee, and he must forth^Vlth proceed- 
to realize and distribute it in accordance with the provisions of the Act. 
The estate must be administered according to the provisions relating to 
the administration of the property of an insolvent contained in Part III 
of the Act, so far as they are applicable, except that the claim of the legal 
representative of the deceased debtor to payment of the proper funeral 
and testamentary expenses incurred by him in and about tho debtor’s 
estate must bo paid m full in priority to all other debts, 'and except also 


(o) Ee Hoy 11915) 2 Ch 198. 

(jj) Be Baker (1690) 44 Ch.D. 262. 

(g) Be Kenward (1906) 94 L.T. 277. 
(r) Be Kenward (1906) 94 L.T, 277, 


278, 

(«) Be J. Chapman (1894) 1 Mana. 413. 
(<) SesC P.C., 1908, 0 . 20, r. 13 (2). 
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LECTTOE XI. 


Para. 746 that the surplus must bo paid to tho legal representative, or dealt with 
in such manner as may be prescribed by tho Rules. 


The order which is made by the Insolvency Court in respect of the 
estate of a deceased debtor is not an order of adjudication, but an order for 
the administration of his estate in insolvency («). It is not on insolvency 
in common form, but administration in, insolvency. Such being the case 
all the provisions of the Act have not been extended to an administration 
order in insolvency’ and it is expressly provided by sec. 109 (2) that 
the provisions of Part III of the Act, which relate to the administration 
of the property of an insolvent, are to apply, so far as they are applicable. 
This excludes the application of other Parts of the Act such as sec. 
7 which relates to the power of the Court to decide questions of title 
arising in insolvency (e). It has accordingly been held that the Court 
has no power to decide the question of priority between two creditors 
of the estate under sec. 7, that being the only section under which the 
question can be tried (to). The provisions also of sec. 36 of the Act 
which relate to the discovery of the insolvent’s property do not apply to 
an administration order (®). [The same was the law in England (p) 
jt was altered by the Bankruptcy Act, 1914 (z).] So also the provisions of 
see. 63, which deprive a judgment^creditor of the benefit of the execution 
where the assets ate not realised before the date of the order of adjudica¬ 
tion, do not apply to an administration order (a); nor do the provisions of 
gee. 55 which deal with voluntary transfers nor those of sec. 56 which relate 
to fraudulent preference (6). The doctrine of relation back does not apply 
to an administration order nor do the provisions relating to summary 
administration of small estates (c). But the provisions as to set off (d) 
disclaimer of onerous property by the Official Assignee (e) are included m 


(«) 


<«.) 


Hasluchx. Clark (1899) 1 Q.B. 699; 
Hiralal v, Mangtxilal (1932) 59 
Cal. 1475, 36 C.W.N. 861. 141 
I.C. 358, (’33) A.C. 208, where it 
was observed by Hankin, C.J., 
that the drawing up of the order 
is not a matter which delays 
the vesting of the property. 

Be Crowther (1887) 20 Q.B.D. 38. 
D. J, Kolapore v. Port Commie- 
gioners, Rangoon (1926) 4 Bang. 
157, 97 I 0. 224, (’26) A.B. 167; 
Somamal v. o£icial Assignee, 
Madras (1914) 27 Mad. X/. 3. 66, 
70, 24 I 0. 239; Jn the matter of the 
estate of P. A. Mohamed Canny 
(1927) 6 Rang. 375, 104 I.C. 89, 
(’27) A.R. 284; Valliammal v. 
Official Assignee, Madras (1933) 
66 Mad. 273. 143 I.C. 265, (’33) 
A. M. 74. 




(y) 

(*) 

(«) 


( 6 ) 

W 


(<0 

w 


(1927) 6 Rang. 375. 

(’27) A. B. 284, rupro; 

V. Official Assignee, 

66 Mad. 273, 143 I.C. 165, 
A.M. 74. 

Re Hewitt (1885) 15 Q.B.D. 163. 
See B.A., 1014, b. 130 (5). , 

Haslack v. Clark (1899) 1 Q.B. 639. 
Re Prem Lai Dhar (1917) 44 Cal. 
1016, 43I.C. 348. ,,o87, 

Ex parte Official Receiver (1”'/ 
19Q^.D. 92. (1927) 6 Rm8-3^; 
104 I.C. 89, (’27) A.R. -84, 

Under the English 

sions relating to suim^iy „pjy 

tration, of dmall 

to an administration order, 

E. A., 19H. «. 130 |6)- 5 

Watkins v, Lindsay (1895) o 

(ISOO) 2 K. B. 63- 
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Part ni of the Act, and they apply to tlio administmtion in insolvency of 
the estate of a deceased debtor. A suit brought by a manager of an 
estate when an insolvency .bfdcrl'islsnbSlsting u maintainable if the 
insolvency order is subsequently vacated. The effect of the subsequent 
vacating of the order is that there-was no decision vesting that estate in 
the Official Assignee at the date of ,the. institution of the suit so as to 
prevent tho plaintiff from maintaining the suit (/) 

747. Payment or transfer by ‘legal representative (P.'-t. I. A., s. 
110) —^The legal representative cannot after notice of tho presentation 
of a petition by a creditor make any^iaymcnt or transfer any property 
belonging to the estate of the deceased If ho docs so, he will have to 
account for it to the Official Assignee. For the protection, however, of 
persons toko might have dealt wiift the legal representative before the date 
of the order for administration, it is provided by sec. 110 that nothing 
in any of the sections relating to administration orders is to invalidate 
anything done in good faith by tlic legal roprescntativo before tlio date 
of the order for administration. It is alsq provided that nbthmg in any 
of those sections is to invalidate .anything done by a District Judge 
acting under the powers conferred on him by sec 5t of the Adminiatrator- 
Geneial’s Act, 1913. That section.enables a District Judge in certain 
cases to make certain payments out of, thy assets of a deceased jierson. 

748. Saving of jurisdiction of Administrator-General (P.-t. I. A., 
s. 111).—The provisions as to tho administration of the estate of a 
deceased debtor in insolvency do not apply to any case in which probate 
or letters of administration to the estate of tlic'dcccascd have boon granted 
to an Administrator-General. 

749. Insolvency Rules as to administration of estates of deceased 

insolvents.—For rules as to administration of estates of deceased in¬ 
solvents sec Calcutta Rules 159-165, Madras llulc.s 107-113, Bombay 
Rules 161-167. ' 


(/) SundarjiShtbjiv, Hanghilat Dasarui j • 14G-I. C. 250, (’33) A.C. 547. 

(1933) 60 Cal. 633, 37 C.W.N. 29S, I, - ; - . . - . . • 


Paras. 

746-749 
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Paras. 

750-752 


LECTURE Xn. 

I.—OFFICIAL ASSIGNEE, RECEIVER AND OFFICIAL 
RECEIVER. 

1. Official Assignee—his appointment, remuneration, etc. 

750. Appointment and removal of Official Assignee and deputy 
Official Assignee [P.-t. I. A., s. 77 (1)J.—The Chief Justice of each 
of tiro High Courts of Judicature at Fort William, Madras and Bombay 
may from time to time appoint substantively or temporarily such person 
as he thinks fit to the office of Official Assignee or insolvents’ estates 
and such person or persons as he thinks fit to the office of deputy Official 
Assignee for each of the said Courts respectively, and may, with tbe 
concurrence of a majority of the other Judges of the Court, remove the 
person for the time being holding any of the said offices for any 
appearmg to the Court sufficient. Every Official Assignee is subject 
to such rules and is required to act in such manner as may be prescribed. , 
Subject to rules made under sec. 112, the deputy Official Assignee is to 
have all the powers and is to discharge all the duties and is to be subject 
to all the liabilities of the Official Assignee. 

760A. Security to be given by Official Assignee and deputy Official 
Assignee tP*“t. I. A., s. 77 (2)].—Every Official Assignee and cve^ 
deputy Official Assignee is to give such security as may bo prescnc 
by the Rules. 

751. Power to administer oath [P.-t. I. A., s. 78 .]—An 
Assignee may, for the purpose of affidavits, verifying proofs, petitions 
other proceedings in insolvency, administer oaths. Although th 
Assignee’s function is primarily administrative, he possesses 
powers in enquiring into proof of debts. For that puipose, h 
regarded as a Court within the meaning of sec. 195 (1) (b) of tbo 
Procedure Code, but not when he is presiding over a meeting of 

for tlio consideration of a scheme of composition, and for that purpo 
accepting or rejecting debts (o). 

' 752. Duties as regards Insolvent’s conduct [P.-t- L 
Tiio duties of on Official Assignee have relation to the conduc o_ _ 

(a) Ktdar2^athv. Amulya Baton I I.C. C 02 , (’-tS) A.C. 70. 

1 Cal. 278, 45 C.WJi. llM, 1»B I 


,e Officii* 
; judicial 

e can be 
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insolvent as well as to the administration of his estate. In particular Paras, 
it is his duty to investigate tlie conduct of tho insolvent and to report 752-754 
to the Court upon any application for discharge, stating whether there is 
reason to believe tliat the insolvent has committed any act which consti¬ 
tutes an offence under tho Act or under secs. 421 to 424 of the Indian 
Penal Code in connection with his insolvency or which would justify tho 
Court in refusing, suspending or qualifying an order for his discharge; 
to make such other reports concerning tho conduct of the insolvent as 
tho Court may direct or as may be proscribed; and to take such part 
and give such assistance in relation to the prosecution of any fraudulent 
insolvent as the Court may direct or as may be prescribed. 

Btport as to conduct. —It would seem that the report of the Official 
Assignee made to tho Court under this section is absolutely privileged (&}, 
and no action for libel would Ho against lum in respect of statements 
contained in it (c). 

753. Duty to furnish list of creditors [P.-t. I. A., s. 80]. —The 
Official Assignee must whenever required by any creditor so to do, and 
on payment by the creditor of the prescribed fee, furnish and send to the 
creditor by post a list of the creditors, sho\ving in the list the amount of the 
debt due to each of the creditors. 

754. Remuneration of Official Assignee (s. 81). —The Official 
Assignee is to bo paid such remuneration as may be prescribed by Rules. 

No remuneration whatever beyond what is prescribed by Rules can be 
received by an Official Assignee as such. 

Official Assignee’s commission .—^The remuneration of the Official 
Assignee or Receiver is in the natdre of a commission or percentage on tho 
amount realized by Iiim after payment to secured creditors, or on the 
amount distributed in dividends, or partly on the one and partly on the 
other, as may be provided by Rules (d). ^Vhen property subject to a 
mortgage is sold free from the mortgage, the Official Assignee or Receiver 
is not entitled to commission on the full price obtained at the sale, but 
only on the surplus after pajnncnt of the mortgagee’s claim, as the surplus 
alone belongs to the estate (e). Tiio High Court of Allahabad held that 

. A. M. 12, tho practice in Madras of 
charging commission on payments 
. made by the Official Assignee 
under a scheme of composition ia 
stated. 

{«) Re Official Assignee's commission 
<ia06) 36 Cal. 900; R. M. il, 

, .Cheityar Finn v. U. Hla Bu 
(W37) G Rang. 623, 106 I.C, 


(6) Botiomley v. Brougham (1908) 1 K. 
B. 684. 

Ic) Burr v. Smith (1009) 2 K.B. 306. 
(d) Under the 1.1. A., 1848. s. 19. the 
remuneration of the Official Asaig- 
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LEcryuE XII. 


Para. 754 tho expression “ gross nssots,” occurring in a Government notification 
• relating to tho romuncration of the Oflicia! Ileceiver, meant the entire 
amount rcaliswl by him irrespective of whctlier tlio whole was distribut¬ 
able or not among the creditors (/). Tliis view was not accepted in a 
Liter ease (jy), in which the aanio High Court held that the expression 
“ gross assets ” could onl 3 * refer to tho total assets of tho insolvent applic¬ 
able to tho paj'ment of unsecured debts. Where .secured creditors bring 
.suits for sale on their respective securities against tho insolvent and the 
Onicial Assignee, and quc.stions of prioritj* arising between them it is 
arranged that tho .securities should bo realized b^’ tho OfTicial Assignee, 
tho Olliciiil Assignee is not entitled to any commission out of monej's 
payable to tho aecurcfl creditors, tho sale being really’ one outside the 
bankriijitcj* tliough m.ade bj’ tho Oflicial Assignee {h). The Officwl 
Assignee or Receiver must not, under any circumstances uliafcvcr, 
n'lakc anj’ arrangement for or accept from tho insolvent, or an}’ solicitor, 
pleader, auctioneer, or any other person that may bo employed about 
any insolvency, any gift, remuneration, or pecuniar}’ or other considera¬ 
tion. or benefit whatever beyond tho remuneration prescribed by Rules, 
nor, can ho make any arrangement for giving up, or give up, any 
of his remuneration, to tho insolvent or any solicitor, pleader or other 
person that may bo employed about the insolvency (i). It hoe been 
held m England that an agreomont, whereby in consideration of certoiu 
creditdre consenting to allow a person to act as a trustee in a certain 
bankruptcy, tho trustee is to allow part of his remuneration, which is to s 
paid’out of the assets, to be applied in securing to those creditors a larger 
dividend than the other creditors in that bankruptcy, is in fraud of ti° 
bpidiriiptcy laws and is illegal. “ Equality of treatment is destroyed i i*i 
respect of any services rendered by the trustee he has a private bargain 
with certain creditors that out of his fees they shall bo preferred a* 
the balance unpaid to them out of the estate in general” (;). 


,, Rules to reniJineraiion of Official 
remuneration of the Official Assignee si 
Rules 154, 166 and Bombay Rule 180. 

'' 200,^ (’2S) A. R. 23; Jorapur v. 

Venhatesh (1025) 27 Bom. L.R. (y) 
1116. 90 IC. 656, (’26) A B. 472; 

K. P. S. P. P. L. F*rm v. C. A. 

P. C. Finn (1029) 7 Bang. 126, (A) 

I 117 I.C 682, (’29) A. B. 108. 

(/) In th^ matlcr of the Official Receiver 

(1930) 28 All L.J. 1497, J30 {») 

■ I.C. C05, (’31) A.A. 94 ; Ev, Davtd {j) 
The Judge, Small Cause Court, 
iCa'iciipore (1931) 20 AU. hJ- 670, 


I Assignee .—For rules fixing th 
seo Oaloutta Kule 178, 

133 I.C, 607, 

) He offimi ■'‘', 3 ? 1,0 

(1532) 3» A,"...;!'/ • 

I.C. 11I,C32)A.A fV. 
t Ofiinal Assignee f/ ^ 54 Ca!. 

Ramratan Das (l-'-'l . q 

317, 102 I.C. 539, (’27) A C- 

SooBA. (I914)8-8-H n/tlrte 

Farmer's Marl Limited v. 

(1015) A.C. 106. 
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755. Misfeasance (s. 82).—The Court uill call the Official Assignee 
to account for any misfeasance, neglect or omission wliich may appear m 
liis accounts or othenvisc, and may require him to make good any loss 
which tlie estate of the insolvent may have sustained by rca&on of his 
misfeasance, neglect or omission. 

Omission to pay dividends. —If the Official Assignee distributes the 
assets of the insolvent, after deducting his commission, amongst some 
of the scheduled creditors, though he has notice of the claims of other 
creditors whose claims are neither admitted nor rejected, ho is personally 
liable for the amount which they would have received but for his negli¬ 
gence (/;) 

756. Name under which to sue or be sued [P.-t. I. A., s. 83].— 

The Official Assignee may sue and be sued by the name of “ the Official 
Assignee of the property of , an Insolvent,” inserting the name of 

the insolvent, and by that name may hold property of every description, 
make contracts, enter into any engagements binding on himself and lus 
Miccessors m office, and do all other acts necessary or expedient to bo 
done in the execution of his office. 

Liability of Official Assignee for costs. —^This section docs not relieve 
the Official Assignee from his personal llabilitj’ to pay any costs wh)<-h 
may bo ordered to bo paid by him, simply by reason of the fact that ho 
sues by his official and not by his individual name (1). 

757. Office vacated by insolvency [P.-t I. A., s. 84].—If an 
Older of adjudication is made against an Official Assignee; ho thoreliy 
vacates the office of Official Assignee. 

758. Official Assignee to have regard to directions of creditors 
[P.-t. I. A., s. 85].—Subject to the directions of the Comt, tho OfFici/il 
Assignee must, in the administration of the property of the 'insolvent and 
in the distribution thereof amongst his creilitors, have rcganl to any 
lesolution that may be passed by the creditors at a meeting Tho Official 
Assignee may summon meetings of the creditors to ascertain their wishes. 
It is his duty to summon meetings at sucli'times as the creditors b}' 
resolution at any meeting, or the Comt, may direct, or whenever requested 
in ivriting to do so by ono-fourth in value of the creditors who have 
proved. Although the Official Assignee is to have regard to the directions 
of the creditors, ho is not justified in entering into litigation or otlierwiso 

(k) lie Archibald Otlehnsl Peace {1921) (Z) Pooler's Truelee in Panlniptei/<v. 

26 C.W.N. r>33, 70 I.C. 507, (’21) Whetham (1885) 2S Cli. D. 38, Ul. 

A.C. 771. ‘ - 


.Paras. 

l.765-758 
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Paras. 
758, 759 


f manner which the Court may properly consider to be vcsatioas 
Tf h wasteful of the property wliich he has to administer. 

1 he rejects a proof unreasonably and improperly, altliongh in rejecting 
it he acts under the directions of the creditors, lie will be ordered to pay 
e cos s personally. He is not justified m so acting merely because 
r committee of inspection, it m.ay ho at his own suggestion, have 
toid him to do so, hoavever lionc-st lie may he in the sense that be never 
meant to do anything for his oum personal adrantago ” (m). 


Application by Oj^cial Assignee Jor directions —Tno OfBcial Assignee 
may apply to the Court for directions in relation to any particular matter 
arising under the insolvency (n). Tne Court, hmrever, is not obliged to 
give directions. ^^Ticre the circumstances are complicated, the Official 
Assignee ought to deal with the matter himself and ought not to apply 
to the Court to relieve him from tlie obligation of forming his own judg¬ 
ment in the matter placed before him by the Act (o). An appheationfot 
directions is in substitution for a suit; if tlio Official Assignee applies 
for directions, and the application is unsuccessful, he is liable to pej 
costs as in a suit. Where tlie Official Assignee mahes any appUcatiw* 
the success of which is doubtful, he ought, before making it, to get from 
the creditors an indemnity against costs if tliere are no assets out of wbicb 
they can be paid (p). If, however, the application was rendered necessity 
by the conduct of the insolvent himself, the Official Assignee may 
allowed costs out of the estate (g). If the application was rendered 
necessary by a conflict between various groups of cretUtors, the costs 
will fall on tlie group which was in the wrong and not on the estate or the 
Official Assignee (r). It is doubtful ivhether when the Official Assignee 
applies to the Court for directions in any particular matter, the debtor 
is in any event entitled to appear and be heard ; but if notice is gi^^^ 
to the debtor, he is entitled to be heard (s). 


759. Discretionary powers of Official Assignee.— Subject to the 
directions of the creditors, the Official Assignee has to use his ovvm discre¬ 
tion in the management of the estate and its distribution among the 
creditors. The Court will not interfere with his discretion at tfio instance 
of a creditor, unless the Official Assignee is doing " that wliich is so utter!/ 
absurd that no re.asonable man would so act *' (i). Wliere the OlBeia 
Assignee advertised a pre^erty ibr sale subj'ect to certain conditions, 
on the day fixed for the sale the conditions were materially changed, 


(m) £x parie Srotm (j886) 17 Q BJD. i 
488. j (q) 

1 .M) See Bombay Ruj> 1£)1. I jr) 

(o) Pilling (1006) 2 K.B. M4. j («) 

(p) £* "yirtt Angerr'tin (1S74J L.R, • (IJ 


9 Cb App. 479. ^ „ rtij 

Rtt Pilhng (1906) 2 K.i>- 

Re Webb <L- Sons 

parte Lloyd (18S2) 4T 
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Court set aside the sale on the ground that tfia action of the Official 
Assignee was irregular and the irregularity had caused prejudice to the 
creditors (u). The discretion conferred on the Official Assignee will 
not justify him in taking the law into his own hands. In Re Bryant (r), 
the landlord of a bankrupt who had absconded from his dwellmg house 
took possession of certain pictures in the house and refused to deliver 
them to the trustee in bankruptcy unless the latter proved his title or 
gave him an indemnity against any risk of an action for conversion. The 
trustee gave the indemnitj', ohtained the pictures on the strength of it, 
and subsequently withdrew it. It was held that the landlord was not 
entitled to any mdemnity, but the Court ordered the trustee to pay his 
o^vn costs personally. Cave, J., said : “ The pictures and the revolver 
were m the possession of the bankrupt and being in the possession of the 
bankrupt, it is monstrous that the landlord or any body else should take 

possession of them and call on the trustee to prove his title.At 

the same time I cannot approve of the conduct of the trustee in this matter. 
He had no right to give the undertaking and obtain the key on the strength 
of it, and then withdraw the undertaking after obtaining the key. The 
proper course, if the goods were not given up, was to come to the Court 
The trustee must not take ttie law into his oivn hands and he had no 
right to get possession of the property by such a trick as this”. 


760. Control of Court [P.*t. I. A., s. 87J.—If any Official Assignee 
does not faithfully perform his duties, or if any complaint is made to the 
Court by any creditor in regard thereto, the Court must enquire into the 
matter and take such action thereon as may be deemed expedient Tne 
Court may at any time require any Official Assignee to answer any 
enquiry made by it m relation to any insolvency in which he is engaged, 
and may examine him or any other person on oath concerning the insol¬ 
vency. The Court may also direct an investigation to be made of the 
books and vouchers of the Official Assignee. Although it was clear that 
in accordance ^vith the provisions of sec. 80 and see. 105 of the Bank¬ 
ruptcy Act 1914 there must be circumstances in which the Court could 
interfere at the instance of a bankrupt to control the actions of the 
trustee, they could not in the absence of fraud, justify interference in 
the day to day management of the estate, nor entitle the bankrupt to 
question the exercise by the trustee in good faith of his discretion, nor 
to hold him accountable for an error of judgment (to). 


(u) T%ruvenl.atachar%ar v. Thangayi- 
~ ammal (1916) 39 Mad. 479, 29 
I.C. 294; Ramabadra ChtUy v. 
i}om«i’an»y Chtity (1023) 44 Mad. 
L. J. 284, 73 I.C. 374, (*33) A.M. 
350. 


(«) (1889) 6 Morr. 262. 

(w) r« o Debtor : Ex parte the 
Dehlor V. Dodwell (I'^l'U ( 

236, (1949) 1 All. E.R. 510, 
(1949) L. J. B. 907. 


Paras. 
759, 760 




Paras. 

760-763 
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Untlor the Bankruptcy Act fiCc. lOo' the Court liaving jurisdiction 
in BanJcruptey Jias tile iriflost possible'poirors. If therefore creditors 
in pursuance of a resolution passed at a creditor’s meeting request the 
trustee or the OfTieial Receiver by virtue of see. 70 (2) of the Act to summon 
meetings and the trustee or Ofllcial Receiver refuse to comply with the 
request, the Court lias ample jurisdiction, to decline to order the trustee 
to carrj' out the creditor’s requast to convene tho meeting if it considers 
that tlic liolding thereof would serv'o no useful purpose and would only 
result in a useless waste" of assets in tho bankruptcy. The functions 
of tho Court in such a ease is not merely ministerial (a:). 

761. Accounting to Court fP,-t I. A., s. 68 The 'Official 

Assignee must account to the Court and pay over all monies and deal 
w'ith all securities in such manner as may bo prescribed by the Buies or as 
tho Court directs. 


762. Insolvency Rules relating to onicial Assignees.—-For Buies 
relating to Official Assighocs, sco Calcutta Rules 108 - 178 ; iladres 
Rules 114-120, VJS-251 and Bombay Rules 18S-104. 

2. Recelver-^HIs appointment, remuneration, etc. 


763. Appointment of Receiver [Prov. I. A., s. 56 ( 1 )].—Under 
see. 28 f2) of tho Provincial Insolvency Act, the property of the insolveu 
vests, on tho making of an owlcr of adjudication, m tho Court or m 
Ucceiver appouital by the Court. ,A Receiver may be appointed at t ® 
time of tho order of adjudication or at any time afterwards. If a 
is appointed at the time of the order of adjudication, the property ves 
in him. If no Receiver i-^ appointed at the time of the order of adju 
tion, the property vests in the Court. Resting is not suspende 
the actual appointment of a Receiver. A Receiver may be appoiute a 
any time after adjudication, even seven years after adjudication ^ 
lYhatcrer may bo the i2ato of Li^.appointmrnt, aii property 
and devolving on the insolvent after adjudication vests in him as 
the date of acquisition.or.devolution (s) The Court has the 
.appoint an additional rcceh-er other than the Official Receiver w 


neces.sitie.s of tho case demand it (a) 


In re J. Bum (lUS-) 1 Cli. 247, 
101 L,. J. 

Horo Mt^ivn v.'MoJmn Par (19-4) 
39 Cal. I..T. '432. '*1 IC.'3C0, 
(’24)AC. 

Kala Chand Danerjee v. Jajannath 


'■ Maneari 

' Cftl. 590. 101 I.C. 442, (-'M' 

•/ . 'lOS J Tn V 

(-r) • Serhovatharam &Co. v. i J ^ ^ 

. .'{1030) Mad. lOh I®'* , 

(’30) A.jr. 374. 
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Ordinarily it is objoctionablo to appoint a pleader who represents 
a party in the insolvency proceedings as Receiver by allowing him to 
throw up his l)rief in tiio middle of a case, but there may bo special 
circumstances justifying this procedure (6) 


The title of the Receiver under the Provincial Insolvency Act relates 
back to the date of the presentation of the petition on which the order of 
adjudication is made, and all dealings by the insolvent between that date 
and the date of tlic order of adjudication are void as against the Receiver 
unless they are protected by see. 55 of the Act (c). 

764. Security to be given by Receiver [Prov. I. A., s. 56 (2) (a)].— 
Subject to such conditions as may bo prescribed by the Rules, the Court 
may require tho Receiver to give such security a.s it thinks fit duly to 
account for what ho aliall receive in respect of tho property. 

765. Remuneration of Receiver (Prov. I. A., s. 56 (2) (b) 
Subject to such conditions as may bo proscribed by tho Rules, the Court 
may by general or special order fix tho amount to bo paid as remuneration 
for tho services of tho Receiver out of tho assets oi tho insolvent. Tlio 
principles set fortli in paragraph 751 above as to tho remuneration of tho 
Official Assignee apply also to tho remuneration of the Rcccis’cr (rf). 

Tho Nagpur High Court has held that although tlio receiver might 
not bo entitled to any commission under the express terms of tho contract 
of appointment, the Court has equitable jiowcra to compensate tho 
receiver on tho principle of quanluin meruit for liis work done during the 
term of receivership (e). 


Itemoval of Receiver .—A Receiver may bo rcmov«l for just c.auso (/). 

Duties of Receiver .—^Tiio primarj' duties of tiic Receiver are to take the 
necoss.ary steps for tho discovery of tlio insoli’cnt’s proporfy (j), to realize 
tho properfy and to distribute it amongst the creditors (/*). Tno Receiver 
may also make a report on tho comlu'ct «f the insolvent (i). 


(!t) Lnxm/in Praiad v. Gocin'I i’nitad 
I.L.U. IDIO Nan. 101, (’38) A.N 
230, 177 I.C. 030 

(c) Prov. 1. A., 8. 28 {7); Shrotuilh 
Singh V. .l/u.M/ii Jiitm (lU-’O) 42 
All. 43.1. r>r, I.C. 941 ; TiilH Ji.im 
r. Mofininad AriJ (Itt’s) 100 I C. 
373. (’28) A. L. 738, 

(d) Lamuiiipm^td v. (locind 
Hupra. Mhero rut's of tlio Court 
rogardinjl roinuneration wore co«i- 


si<l<>n>(I m C!u4>'s \%hon'i ailjiiihc-ition 
K sot oskIo. 

(<) K. S, Afifftmv. ^fnhadfo Detrji 
r,LH. 1047 Nag. 397, {'48) A.N. 
92. 230 1 C. 3150. 

(/) S-o /.VffiVrr, Tnnjorf v. 

Xtdrnj-i SnJ>tn<d (1923) 40 Mad. 
401. 72 I.a 22*., (’23) A.M. 3.'I5. 
(. 7 ) Pr.*v. I. A . a. .',9 \. 

(A) iTov. M r»9, r.2.r>7. 

(.-) Si«> l*n>v. 1. «. 38 (1), S.42 (2). 


Paras. 

763-765 
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766-768 


766. Negligence or wilful default of Receiver [Prov, I. A„ s. 56 
(4)].~WIiere a Receiver fails to submit iiis accounts at such periods 
and in such form as the Court directs, or fails to pay the balance due from 
him thereon as the Court directs, or occasions loss to the property by his 
■wilful default or gross negligence, the Court may direct his property to be 
attached and sold, and may apply the proceeds to make good any balance 
found to be due from him or any loss so occasioned by him. 

Negligence of Receiver,—It is competent to a third person who is preju¬ 
diced by any act of the Receiver to bring it to the notice of the Insolvency 
Court, and the Court has power to inquire into the conduct of the Receiver, 
and to make such order aa it thinks just. Thus where a mortgagee who 
had obtained a decree for sale purchased the mortgaged property in execu¬ 
tion, and the mortgagor aftenvards became insolvent, and the Receiver 
advertised the sale of that and other properties, it was held that it ^vaa the 
duty of the Insolvency Court, on complaint being made by the mortgagee, 
to inquire into the matter, and if the facts alleged by the mortgagee 
were found to be correct, to make an order e.xcludmg that property from 
the sale (^). 

If goods alleged to belong to the insolvent, but which really belong to 
another person, are seized by the Receiver at the instance of a creditor, 
and are subsequently returned to the true o\vner, it is the creditor, and 
not the Receiver, who is liable for damages for ■wrongful seizure and for 
deterioration of the goods (b). 

767. Insolvency Rules relating to Receiver.—For rules relating 
to Receivers, see Calcutta Rules 12-16 ; Madras R^oles XI-XVI, XVIII; 
Bombay Rules XII-XX and Allahabad Rules 12-19. 

3. Official Receiver—His appointment, remuneration, etc. 


768. Appointment of Official Receiver [Prov. I. A., s. 57 ].—Tae 
Local Government may appoint Official Receivers to be Receivers under 
the Provincial Insolvency Act within such local limits os it may prcscn o. 
In the absence of any exceptional reasons such os personal disqua i mo¬ 
tions affecting the Official Receiver ho alone should bo appointed 
Receiver (/). ^_ 


j) ffanauhur Ghosh v. nalMJ 
^ akosh (1913) 18 368. 

20 1. C. 083: yarain 
Chtmman Lai (1927) 49 AH. 321, 
324. 102 I.C. 191. (’27) 

/) Abdul Itahimv.SilalPra^iWm 

’ 41 All. 638. 64 I.C. 7^^^? 

Prasad v. Ram Chandra (lO-I) W 


AU. 45S, CO I.C. S2I. (-11 ” j 

flMO) SMlJiMO)’’! 31.W. 
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769. Sale by 'Official Receiver.—The power to hear insolvency 
petitions was one of the powers which could be delegated to the Official 
Receiver under sec. 52 of the Provincial Insolvency Act, 1907, and 
under sec. 80 of the Provincial Insolvency Act, 1920, before it was amend¬ 
ed Where such power was ‘ delegated to the Official Receiver, the 
insolvency petition was transferred to him for disposal and ho made 
the order of adjudication, and on his reporting to the Court that the 
order was made, the Court -made an order appointing him Receiver of 
the insolvent’s property and vestmg the estate in him. In some cases, 
however, no sueli order was mode, and the Official Receiver believing that 
the property of the insolvent vested in him on the making of the order 
of adjudication by him, sold the property, but the sale was held to be 
void on the ground that an order bf adjudication did not of itself vest the 
property of the insolvent in the Official Receiver, and that it was necessary 
for such vestmg that a farther order should be made appointing him 
Receiver of the property (to). In some again where a sale was made 
by the Official Receiver befoi^e an order was made appointing him Receiver 
of the estate, but an order appointing him Receiver was made after the 
sale, it was hold that the title of the purchaser became complete on the 
making of the order under sec. 43 of the Transfer of Property Act, 1882 (n) 
There was yet another clas.s of cases m which, having regard to t!ie wordmg 
of the order transferring the petition to the Official Receiver, it was held 
that the effect of the order was to vest the estate in the Official Receiver 
and that a sale made after such an order was valid. In one of these 
cases the order was in these terms: “ The petition is transferred to the 
Official Receiver for adjudication and for the administration of the 
estate ” (o). In another case the order was “ Referred to the Official 
Receiver for further proceedings” (p). The power to delegate the hearing 
of insolvency petitions to the Official Receiver was abrogated by Act 
XXXIX of 1926, and cases such as the above are not likely to arise. 

770. Powers of Official Receiver.—Tne Official Receiver has 
on hi.9 appointment as Receiver all the poivers of an ordinary Receiver. 


Para 
769, ' 


Contract of Official Beceivef: if Secretary of State bound .—When 
the duty to be performed is imposed by law and not by the \rill of the 

(m) OJficial Receiver of Triehinopol^ v. (n) Baeawa Sanlaran v. Anjanei/ulu 
Sonaeundaran Chetllar (1016) 30 ' ■ (1327) 50 Mad. 135, 99 I.C. 8, 

Mad. L.J. 415, 34 I.C. 602 ; Muthu-,. ^ j (*27) A.M. I. 

a^oami Swammr v. Samoa Kandyar ‘ *{o) Subba Aiyar v. Ramaswami Aiyart’ 
(1920) 43 Mad. 869, 69 'I.C. 607;' (1921) 44 Mad. 547, 62 I.C. 346, 

Vt/thiUnga v. Paunxisivami (1921) (’21) A.M. 216. 

41 Mad. L. J. 78 ; 62 I.C. 396, (*21) (j>) Sanhiranarayana Pillai v. Raja- 

AM. 642; Kanaty ShanlraRaov. matix (1924) 47 Mad. 402, 83 I.C. 

Ramikrishrtayya (1924) 46 Mad. 196, (’24) A.N. 650. 

J.. J. 184, 781,0.294 (’24) A.SL 461. 
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no-m “g™‘> ‘•‘® employer is not liable for the wrong done 

by the agent m such employment. An Official Receiver is appointed 
by the Government to perform certain duties under the Provincial 
Insolvency Act. The duties are imposed by statute. The Secretary 
of State has no liability for whatever the Official Receiver has done in the 
discharge or supposed discharge of his duty or supposed duty. A person 
in the jjosition of the Official Receiver has no authority to bind the 
Secretary of State by his contracts. All that he can do by making a 
contract is in the first place to render the property of the insolvent 
liable for the performance of the contract if the Receiver has obtained 
the sanction of the Insolvency Court to the making of the contract, and 
if he has not obtained that sanction he is personally liable on the contract. 
Under no circumstances is there any liability imposed on the Secretary 
of State in Council by an Official Receiver making a contract (g). 


Poicer to bind creditors .—It cannot “be said that the Official Receiver 
as such represent.^ the whole body of creditors in every action that ho 
takes. No doubt he is given authority under the Provincial Insolvency 
Act to bind the creditors under certain circumstances, but that can only 
bo in proceedings under and resulting from the insolvency. A proceeding 
by a creditor to obtain a personal decree against the insolvent for a 
debt due under a mortgage is wholly outside the insolvency and a decree 
passed against the Official Receiver in such a proceeding will only bind 
him in his capacity as representative of the insolvent and not the creditor. 
Tiic creditors other than the decree holder are not bound by that decree. 
The Official Receiver is therefore entitled upon the evidence led by the 
other creditors to go behind that decree and order the decree liolder to 
prove Ills debt in the insolvency proceedings (r). 

771, Remuneration of Official Receiver.—-The remuneration of 
Official Receivers is fixed by the Local Government. He must not 
receive any remuneration beyond that so fixed. See para. <54 aboie, 

“ Remuneration of Official Assignee”. 


772. Delegation of powers to Official Receivers [Prov. I. A., s. 80). 
The Insolveucj- Court has no power to delegate any of its powers o 
.an ordinary Receiver. As to Official Receivers it is provided liy see- 
of tlio Provincial Insolvency Act that tho High Court, with such ^ 
as is roforret! to tlicrein, may from time to time direct that, ■" ""J. 
in respect of whieli jurisdiction is given to tho Co"''‘ „ „'|i „r 

Offlci.il Receiver siiall subject to tho directions of Hio Court, h--- 


(t?) liam Shanter V. Srertiniy cf Slate 
J.L.n. CA All. 870, (’32; A.A. 675, 
I3UI.C. 701. 


IWO bol'- 
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any of the following powers, namely:—(i) to frame schedules and to Paras, 
admit or reject proofs of creditors, (ii) to make interim orders in any case "^72, 773 
of urgency, and (iii) to hear and determine any unopposed or ex parlc 
application. Subject to the appeal to the Court provided for by sec. 08 
of the Act, any order made or act done by the Official Receiver in the 
exorcise of tlio said powers will ho deemed to bo the order or act of the 
Court. 

Powers which may be delegated. —^Until about 1926 there were six 
kinds of powers wliich could bo delegated to the Official Receiver, three 
of them being those mentioned above, and three others, namely, (1) 
to hear insolvency petitions, to examine the debtor and to make orders 
of adjudications; (2) to grant orders of discharge , and (3) to approve 
compositions or schemes of arrangement. Tlio last three were taken 
away by sec. 7 of the Provincial Insolvcniy (Amendment) Act XXXIX 
of 1926. The only powers which can now be delegated are those mention¬ 
ed above ; namely, (1) to frame schedules and to admit or reject the proofs 
of creditors ; (3) to make interim orders in any case of urgency ; and (3) 
to hear and determine any unopposed or ex parte application. The 
Official Receiver has no power to adjudicate upon a claim by a third 
person to property alleged to belong to the insolvent and claimed by such 
person as his own. Such a claim con only be tried by the Court under 
sec. 4 of the Act (s). 

4. Court as Receiver. 

773. Powers of Court where no Receiver appointed (s. 58).— 

Where no Receiver is appointed, the Court has all the rights of, and may. 
exercise all the powers conferred on, a Receiver under the Provincial 
Insolvency Act. 

On the making of an order of adjudication under the Proirdncial 
Insolvency Act the property of the insolvent vests m the Court or in 
a Receiver appointed by the Court. The vesting is not suspended until 
the actual appointment of a Receiver (<). Where no Receiver is appointed 
the Court may exercise all the powers of a Receiver. Thus it may itself 
move to set aside a transfer under sec. 63 of the Act at the mstanco of 
creditors (tt), or it may itself seize goods alleged to belong to the insolvent 
under sec. 56 (2). 

(8) Fcltayappa GheUiar V-i?aman«phan 605,101 I.C. 442, (’27) A. PC. 108; 

Chetttar (1924) 47 Mad. 446, 78 Oobind Das v. Karan Sin^h (1918) 

I. C. 1017, (’24) A.M. 529 j Venkata- 40 All. 107, 43 I.C. 672. 

ratna v. Angathai/ammal (’33) (m) Bannlal Agarwalv. Jiangalal {1023) 

A M. 471. 711.C, 418, (’23) A.N. 97 ; SiUiram 

(1) Kala Ckand Banerjee v. Jagannalh v. Mt. Nailiibai (’33) A.N. 360. 

Jlfantiar* (1937) 54 I.A. 190, 64 Cal. 
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Paras. 
773, 774 


Wiere the Receiver dies the insolvent, or upon his death his heira 
cannot execute any order of payment of cost by the creditor without the 
leave of the Court for the estate upon the death of the Receiver vests 
m the Oiurt (v). Where a Court has, effected a sale of'the Insolvent's 
unmovable property, ,t must execute a registered instrument in accord¬ 
ance with the requirements of the Transfer of Property Act. 


6. Appeals and Review under Presldency-towns Insolvency Act. 
This subject may be considered under three heads, namely;— 

A. Review and rehearing. 

B. Appeal from orders of officer empowered under sec. C and from 

orders of Judge exercising insolvency jurisdiction. 

0. Appeal to Court against Official Assignee. 

A.—Review and rehearing. 

774. Review and rehearing tP.-t. I. A.,I s. 8 (1)].—The Court 
may review, rescind, or vary any order made by it under its insolvency 
jurisdiction. 


Sec. 8 (1) gives the Court a discretion of the widest and most far- 
reaching character, and when properly exercised it is so beneficial in its 
operation and so calculated to advance the ends of justice that the Court 
ought not to be restrained by construing’ it in any niggardly spirit (tr). 
The jurisdiction conferred hy sec. 8 Is a Very "nido and /ar-reacliing juris¬ 
diction. It is also a very salutary' jurisdiction. It must never be forgot¬ 
ten that where a petitioning creditor files a petition for adjudication of a 
person insolvent he is not in the same position as a plaintiff in a suit. A 
plaintiff in a suit is dominus litis and he has every right to proceed with 
the suit or to withdraw it or to allow it to be dismissed for dofauU ; but 
a petitioning creditor is not dominus litis in that sense. Once he presents 
a petition the order that ho seeks is not merely for his benefit, but for the 
benefit of the general body of creditors and the Insolvency Court at all 
times has jurisdiction over that petition and can control it and regulate 
it under sec. 8. If the Court is satisfied that the order mado by it formerly 
is not a proper order and that it should not have been made, it has the 
jurisiUction under sec. 8 (l> to rescind that onler and to restore thn 


(cT CfJ^pot Sinffh y. j <“■) ^ 

t>3 Cal- 1210 A.C. 621. J • 4C5, p«*r Cara. J. 
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petition \vhich was dismissed (»). In a proper case the jurisdiction Para. 774 
to rehear is without limit, and the fact that an appeal from the order 
is pending docs not necessarily prevent a rehearing (y). An application 
to rehear a case, however, cannot be founded upon the same evidence 
w’hich was presented to the Court on tlio occasion of the former hearing, 
and the Court ought not to entertain the application except in the case 
of clear mistake; but if different materials are discovered wliich ought 
to have been then placed before the Court, such application may be 
made and the Court wiU, if it sees fit, allow tho case to be reheard ( 2 ). 

If the order complained of was made ex parte, the power of the Court 
to alter or modify it is circumscribed by no narrow limits (a). Ordinarily 
the Court acts under see. 8 on an application made to it by the parties 
to tho order sought to be rescinded. But the language of the section 
indicates a wider jurisdiction and tho order is not open to challenge 
merely on the ground that it was the insolvent who had moved the 
Court (6). 

The jurisdiction under sec. 8 (1) is so wide that the Insolvency 
Court can exercise that jurisdiction euo motu even without the application 
of any party. The order being for the general body of creditors whatever 
laches the respondents may be guQty of the order made by the insolvency 
judge will not be interfered (c). 


In the exercise of the jurisdiction conferred by sec. 8 (1) the Court may 
review an order dismissing an insolvency petition (d), or rescind an order 
of discharge (e), or rescind an order made under see. 22 of the Act annulling 
an adjudication on tho ground that insolvency proceedings were pending 
m another Court (/), or review an order declaring that a creditor is not a 
secured creditor (y), or review an order which was made without Juris¬ 
diction (A) It may also set aside an order of dismissal passed previously 
and substitute other creditors m place of petitioning creditors under 
sec. 92 even though the other creditors could not have availed themselves 


(i) Jivraj Oordhandas Ooardia v. 
Oaganmal Bamchand 65 Bom, L.B. 
6G2, (’53) A B. 430. 

(y) Bz parte Ketghley (1874) L.R. 9 Ch. 
App. 667. 

(z) Be Aahjord (1887) 4 Morr. 164. 

(o) Sarat Kumar Bay v. Ndbin Chandra 
Bam Chandra Shaha (1939) 66 
Cal. 667, 677-678, 116 I.C. 39, 
(’28) A.C. 786. 

( 6 ) Thangavelu v. Chockalingam (1944) 
Mad. 649, 216 I.C. 93, (’44) A.M. 
129. 

(c) Jivraj Oordhandas Qoaradia v. 
Oaganmal Bamchand 65 Bom, li.B, 


662, (’63) A.B. 430. 

{d) Ex parts Bxtso (1883) 22 Ch. D. 
629. 

(e) Be Gregory (1027) 64 Cal. 858, 106 
I.C. 32fi, (’28) A.C. 60. 

(/) Offic^ Assignee of Madras v. Official 
Assignee of Ba7igoo7i (1924) 46 
Ifod. LJ. 680, 83 I.C. 174, (’24) 
AJkl. 662. 

( 9 ) In the matter of Zr.TI’. Nasse, Man- 
suktat Dolalehand Co. (1939) 
7 Rmig, 201, 118 I.C. 616, (’29) 
A. R. 229. 

[h) In reMorarjiJairam 34 Bom. L.R. 
1176, (’32) A3, 669, 139 I.C. 687. 
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of the act of insolvency on which the original petitioning creditors relied 
as the foundation of their petition under sec, 12 (i). An application for 
rehearing may bo entertained even if the applicant did not appear to 
resist the order complained of, if sufBcient cause is shown for his noni' 
appearance (j). 


775. Parallel en3Ctinwits.-^cc. 8 (1) is based on sec. 104 (1) of the 
Bankruptcy Act, 1883, now sec. lOS (1) of the Bankruptcy Act, 1914. Sec. 
104 (1) of the Bankruptcy Act, 1883, is a reproduction of sec. 71 of tho Act 
of 1809. The power to review, however, ^va8 exercised by the Courts in 
England long boforo the Act of 1809 (1:). The Indian Insolvency Act, 
1848, did not contain any express enactment as to review and rehecaring, 
but it wag held that the Insolvency Court had the power to review its own 
orders (Z). 


776. Powers of Court fo review and rehear.—Sec. 8 (1) gives tho 
Court an unlimited power to review, rescind or vary any order made by it 
under its insolvency junsdiction, and sec DO (1) which deals with proced¬ 
ure cannot operate to limit that power by importing the provisions of 
0.47, r 1, of tho Code of Civil Procedure, J90S, which relates to review (»). 
Under sec. 8 (1) the Court has larger powers to review, rescind or vary its 
orders than in proceedings which fall ecrclusively under 0 47, r. 1 of the 
Code of Civil Procedure («) 


777. Who may apply for a review.—An application for a rehearing 
under sec. 8 (1) can only bo made by a person who wag a party to tho 
proceeding in which the order •was made. In this respect the right of 
rehearing is much more limited than the right of appeal m insolvency, 
for the nght of appeal is given not merely to persons \vho are parties to 
the onginal order but to any person aggrieved thereby (o), that is, a 
person whose title to tho property is affected by the order of adjudication 
and on whom any real hardship lias resulted. 


In a Bombay case (p), a firm was adjudicated insolvent on tlie petition 
F a creditor. Subsequently two of tiie partners constituting the firm 


Jiiraj Oordhandaf^Joradia v. Ottgan- 
mal Ramehand, sufro. 

Re BlenncrTuuSft T^ioiz. 282. 
^ nsiSl 19 VtsB 


euldat Bolatchand d.‘ Oo. 


( 0 ) 




7 Itnng 201, U8 I.C. 015, {’20) 
A. R. 229. . ' 

tint Ram Chnndrr, Shafm (^-*'1,"" 
Cal. Gfi7. 670. 115 I.C. 3l>. (-«) 
A- C 7S6 5 Re John Roberts d Co- 

Bom. L 11. 100,501 0. 437. 
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applied for an annulment of tho adjudication, and tho order was made. 
Afterwards another creditor of the firm applied to the Court to readjudi- 
cato them insolvent. The Court hedd that tho proper course was to apply 
to rescind tho annulment under sec. 8 (!)• The application was accord¬ 
ingly amended and tho annulment sot asido. The Court observed that 
tho proper course was not to proceed by n'ay of appeal, that the applicant 
was a person aggrieved by tho order of annulment, and that according 
to the Enghsh cases the applicant was entitled to a review. It is quite 
true that tho applicant was a “person aggrieved '* within sec. 8 (2) (h) 
but that circumstance gave him a right of appeal from the order of annul¬ 
ment, and not a right of review under sec. 8 (1), ho not being a party to 
the original order. The English cases which tho learned Judge had in 
view were cases not of review or rehearing, but of appeal. 


778. Application to what Court.—The power to review, rescind 
or vary an order can only be exercised by tho C>)urt which made it (g). 
Thus an order made by an officer empowered under sec. 6 of the Act 
can bo revie^ved by him alone or hfa successor. Similarly an order 
made by a Judge exorcising insolvency jurisdiction can only bo reviewed 
by liim or another Judge exorcising that jurisdiction in bis place. But 
a Judge exercising insolvency jurisdiction cannot review on order mado 
by an officer empowered under sec. 6. If the officer makes the order, 
he is the Court that makes it and ho alono is the Court which can review, 
rescind or vary it (see para. 779 below). Similarly when on order of the 
Judge has been wongly drawn up by the Registrar, the proper person 
to correct the mistake is tho Judge and not the Registrar (r). A Divi¬ 
sional Bench sitting in appeal in an insolvency matter may also review, 
rescind or vary its own order {«). 


779. Orders made by officers empowered under sec. 6.—See. 6, 
of the Act provides for tho delegation of certain powers under the Act to 
an officer of the Court, and enacts that on order made by an officer 
delegated with such powers is to be deemed “ the order of the Court”. 
It follows that the officer to whom the powers are delegated is " the Court” 
within sec. 8 (1) as regards orders made by him in the exercise of those 
powers. These orders may be challenged in two ways, namely :— 


(9) Re Maugham (18S8) 21 Q.B P. 31 ; 
Sarat Kumar Rag v. Nobin Chandra 
Ram Chandra Shaha , (1029) 56 
Cal. C67, 670, 115 I.C. 30, (’38) 
A. C. 786, overniling Re Albert 
Felix Seldaiia (1021) 48 Cal. 1089, 
66 I.C. 715, (’21) A. C. 58; Re 
Meghraj puruhU (1023) 27 C.WJI. 


916, 80 I.C. 840, (’23) A.C, 83. ' 

<r) Be Beard (1893) 10 Morr. 178. 

(*) Re Maugham (1S8S) 21 Q.B D. 21, 
2S; Official Assignee of Madras v, 
Offimed Assignee of Rangoon (1934) 
4b Mad. L.J. 580, 83 I.C. 174, 
{’24) AJll. 660; ZJc Perkins (1800) 
7aforf.78. ‘ 


Pans. 

777-779 



738 


tiEOrUKE Sri. 


Paras, 
779, 780 


(I) by an application for a rehearing under sub-sec. (1) of sec. 8, 
wliich must bo made to the officer ivlio made the order, he 
being “the Court” udthin that sub-section (see para. 778 
above); or 

(3) by an appeal to the Judge exercising insolvency jurisdiction 
under seo. 8 (2) (a). ' 


If an application for rehearing, instead of being made to the officer 
hinisolf, is mado to tho Judgo exercising insolvency jurisdiction, the Judge 
should treat it as an appeal and hear it on its merits. If the appeal is 
barred by limitation at that date, tho Judge may extend the time under 
sec. 90 (5) if ho is satisded that tho applicant acted with due diligence in 
presenting his first application to tho Judge (f). 


780. Limitation for application for review.—As under the Bank¬ 
ruptcy Act, 80 under the Presidency-towns Insolvency Act, no limit 
of time is fixed for an application for rehearing. It has been held under 
the Bankrnptcy Act that an application for a review should bo made 
^vithin the time limited for appeal, though it may be entertained on special 
grounds after tho expiration of that time. No review, however, ia 
allowed after tho time for appealing has expired if tho real object is to get 
the benefit of an appeal by means of a rehearing (u). In a Madras case (v) 
the question arose whether the Indian Limitation Act, 1908, applied to an 
application under sec. 8 (1) of the Presidency-towns Insolvency Act. 
The Court did not express any opinion on tho point, but held that even 
if art. 162, which provides a period of twenty days from the date of the 
order, applied to the case, the Court had the power under sec. 5 of that 
Act to extend the time if sufficient cause was shown, and that sufficient 
cause had been shown in that ease to extend the time. The same question 
arose in a Rangoon case where it Was held that art. 181 of the Limitation 
Act applied and the period of limitation was three years from tho date 
when the right to apply accrued (w). It is submitted that this decision 
was erroneous, and that there is no time limit for an application under 
sec. 8 (1) of the PreSideniy-towTis Insolvency Act. The section provides 


(() Sarat Kumar llay v. Kabin Chandra 
Bam Chandra Shdha (1939) 6C 
Cal. C67, 681, 115 I.C. 39, (’28) 
A.C. 786. ■ 

(u) Ex parte Nessy (1884) 1- 
497 ; Ex parte Ritso (1883) 2- 
D. 529 ; Re Tobias rf? Co. (1891) 
1 Q B. 463, 465 ; Ex parte Broun 
(1874) L.R. 9 Ch. App. 304, 307. 


(v) 


Oficial Assignee of 

Omial Assignee o/ 

46 Mad L J. 680. 83 I C. 174, ( 24) 

I {w) matter of 

' ^tdihlal Ralatchand a. Co (ld-0) 
7 Rang 201, US I-C. 615. {29) 
A.R. 229. 
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not only for a review, but also for a reacisaion or variation of an order. 
It is submitted that the principles of English law apply to cases under the 
Presidency-to^vns Insolvency Act (*). 

781. Appeal from order on review.—An appeal lies from an order 
made on the rehearing of a matter under sec. 8 (1), although the order 
originally made has not been varied on such hearing (y). An order of a 
Judge refusing to review an order made in his insolvency jurisdiction is 
appealable under sec. 8 (2) (b) and need not satisfy the conditions required 
to make an order in the exercise of original jurisdiction appealable (z). 

B.—Appeal from orders of officer empowered under sec. 

6 and from orders of Judge exercising insolvency 
jurisdiction. 


782. Appeal from order of Officer empowered under sec. 6 [F.*t. 
I. A.i s. 8 (2) (a)].—An appeal from an order made by an officer of the Court 
empowered under see. 6 lies to the Judge exercismg insolvency jurisdiction 
and no further appeal lies except by leave of such Judge. 

An appeal from an order made by an officer delegated with powers 
under sec. 0 is really an appeal from one Court to another: see para. 779 
above, “ Orders made by officer empowered under sec. 6.'* 


It ^vill be observed that there is only one appeal from the order made 
by such officer, unless leave to file a further appeal is granted by the Judge 
hearing the appeal. There is no appeal from an order refusing leave 
to appeal. 

The rest of sub-sec. 8 (2) (a) is considered mth sec, 8 (3) (b). 


783. Appeal from orders of Judge exercising insolvency jurisdic¬ 
tion [P.-t. I. A., s. 8 (2) (b)].—Save as otherwise provided in sec. 8 (2) (a), 
an appeal from an order made by a Judge exercising insolvency juris¬ 
diction lies in the same way and subject to the same provisions as an 
appeal from an order made by a Judge in the exorcise of the ordinary 
original civil jurisdiction of the Court. 


(x) So© in tins connection tlie passage 
cited by Rnnkm, C. J., from t&) 
judgment cf Cave, C. J., in Sarat 
Kumnr Eay v. Nabin C/iandra 
Ram Chandra Shafia (1929} 66 
Cal. 067, at p. 678, 115 lO. 39, 
(’28) A.C. 786. Tho passage is 
cited ■wilb approval, though as to 
the latter part thereof the learned 


Judge was inclined to go further 
than Cave, J. 

(jr) Be Bnhop (1891) 8 Morr. 221; Re 
Aehtmrih and Oulram (1893) 10 
Sforr 175. 

(e) Bowroji v. Offeial Assignee (1936) 
60 Bora. 792, 38 Bom. L.R. 675, 
184 T.C, 1013, (>36) A3. 321, 


Paras. 
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740 


tEOrimE XII. 


Paras. 

783-785 


' Sec. 8 (2) corresponds to sec. 108 (2) of the Bankruptcy Act, 1914. 
Appeals under the Indian Insolvency Act, 1848, were governed by sec. 73 
of the Act, 


784. Appeal to what Court.—-An appeal from an order in an insol¬ 
vency matter made by an officer empowered under sec. 6 lies to the Judge 
exercising insolvency jurisdiction and no further appeal lies except by- 
leave of such Judge. An appeal from an order in an insolvency matter 
made by a J udge sitting in insolvency lies in the same way and subject to 
the samo provisions as an appeal from an order made by a Judge in the 
exercise of the ordinary original civil jurisdiction of the Court. 


785. Orders appealable.—^For the purposes of appeal orders in 
insolvency matters fall into two classes, namely, (1) orders made "by an 
officer ^vith delegated powers under sec. 6, which orders are to be deemed 
orders of the Court; and (2) orders made by a Judge exercising insolvency 
jurisdiction. As to orders made by an officer empowered under sec. 6, 
every order made by him in an insolvency matter is appealable. As to 
orders made by a Judge exercising insolvency jurisdiction, every order 
made by him in an insolvency matter is appealable “in the same way ” 
and “ subject to the same provisions ” as an appeal from an order made 
by a Judge “ in the exercise of the ordinary original civil jurisdiction of the 
Court.” The words “ in the same way ” refer inter alt'a to the filing of 
memorandum of appeal in the Prothonotary’s office and so forth, as 
' provided by the Original Side Buies. The words “ subject to the same 


provisions ” mean subject to the law of limitation and other statutes 
enacting adjective law. There is no limitation put upon appeals from 
orders made by a Judge exercising insolvency jurisdiction except perhaps 
orders regulating procedure. An appeal, therefore, lies from an order 
made by a Judge sitting in insolvency granting protection to an insolvent 
under sec. 25 of the Act (a). Similarly an appeal lies from an order 
refusing to transfer an insolvency petition under sec. 97 of the Act (6). 
It had been held by the High Court of Bangoon that no order made 
by a Judge sitting in insolvency was appealable unless it came either imder 
0. 43, r. 1, of the Code of Civil Procedure, 1003, or was a ” judgment 
within the meaning of clause 13 of the Letters Patent of that Court. ^ 
had accordingly been held that no appeal lay from an order re^mg 
to issue a commission on the application of an insolvent for the pur^ 
of a petition to annul hts adjudication fej, or from an order ma 

(а) MoJiomed Haji E7sac~v. Shatk I 

401, 31 1 i>U /. I A T? fi-l 

( б ) r.A.V.S.-Firtnv.Jlfumganathanl 

Chetty (1025) 48 Mad. 614, 86 I.a * 
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Judge in tlie exercise of his discretion under sec. 7 of the Act referring 
a person who claimed that certain property in the hands of the Official 
Assignee was held by the insolvent os a trustee to a regular suit (J). 
In the view of the Rangoon High Court the words “ subject to the same 
provisions ” in sec. 8 (2) (b) imported the provisions of 0. 43, r. 1, of the 
Code and of clause 13 of the Letters Patent. This view, it is submitted, 
was erroneous. It has been held by the Madras High Court that no 
appeal lies against an order refusing to grant leave to appeal from an 
order which falls ■within sec. 75 (3) of the Provincial Insolvency Act (e). 

786. Who may appeal.—It is a peculiarity of the law of bank¬ 
ruptcy that not only a party to an order, but also one who was not a 
party to it, is entitled to appeal from the order if ho is a “ person aggriev¬ 
ed ” by the order. The reason is that proceedmgs in bankruptcy affect 
not only those who are parties thereto, but also other people (/). 


787. Person aggrieved.—The expression “person aggrieved” has 
been taken from the corresponding section of tho English Bankruptcy 
Acts {{?). The meaning of that expression was e.xplained in Ex pari& 
Sidebotham {h) by James, L J., a great authority on tho law of bank¬ 
ruptcy, in these terms; “ It is said tliat any person aggrieved by any 
order of the Court is entitled to appeal But the words ‘ person aggriev¬ 
ed* do not really mean a man who is disappointed of a benefit which ho 
might have received if some other order had been made. A ‘ person 
aggrieved ’ must be a man who has suffered a legal grievance, a man 
against whom a decision has been pronounced which has wrongfully 
deprived him of something, or -wrongfully refused him so-mething, or 
wrongfully affected his title to sometliing.” Two expressions in this 
classical judgment were further explained by Lord Esher, M. R. in Ex parte 
Official Receiver (i). As to the expression “ legal grievance ” the Master 
of the Rolls said that the grievance suffered roust be a legal grievance r 
a pecuniary grievance, or a grievance to property or person, may not of 
itself be a legal grievance. As to the expression “ wrongfully refused 


(d) Arjuna Iyer v. Official Assignee, 
Rangoon (1928) 6 Rang. 363, 111 
l.C. 836, {’28) A.R. 2-46. 

(e) Venkatayya v. O, R, (1039} 2 
M.L J. 414, (’39) A.M. 800. 

(/) ..■■■ 


A.C. 786 ; Rustomjee Dorabjee v. 
K. D. Brothers (1926) 53 Cal. 866, 
877, 99 l.C. 736, (’27) A.C. 163; 


Chowdnppa Oownder v. KalhaperU' 
mat PMai (1926) 56 Jlad. L.T. 
602, 609, 92 IC. 20, (’26) A.II. 
18; Dinajpur Trading efr Banking 
Co. lAd. V. Probh^h Chandra 
(1033) 56 Cal. L J. 440, 142 l.C. 
484, p33) A.C. 151. 

(fl) B. A., 1883, B. 104; B. A., 1914. 
s. 108. 

(A) (1880) 14 Ch. D. 458, 465. 

(») (1887) 19 QB.D. 174, 177. 


r^Paras;' 

785-787 
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him something ” ho said: “ It cannot mean wongfully refusing him 
something uniess it he a refusal of something for which he had a right 
to ask. 80 that that definition of James, L. J., would mean a ‘person 
aggrieved ’ must be a man against whom a decision Jias been pronounced 
«’hich has wongfuUy refused him something which he had a right to 
demand.’* The definition of James, L. J., has been foUowed in almost 
every case both English and Indian in which the question arose whether 
a person was a “ person aggrieved ” so as to entitle him to appeal ij). 

Ez parte Sidehotham (I:), roferred to above, was a case under the Bank- 
ruptcy Act, 1869. In that case the Comptroller in Bankruptcy made a 
report that the trustee in bankruptcy had been guilty of misfeasance, by 
which the estate had sutfered a Joss of £1,253, that he had called upon the 
trustee to make good the loss, but that be had failed to do go, and applied 
to the Court to enforce the requisition against the trustee. The Court 
refused to make any order. The Comptroller did not appeal from this 
refusal, but the bankrupt, Sldebotbam, who bad not obtained his discharge 
appealed. It was contended on behalf of the bankrupt that if the order 
asked for by the Comptroller had been made and the trustee had been 
directed to pay £1,253, the estate would hove paid a dividend of more 
than 10s. in the pound, and then, under sec. 48 of the Act, the bankrupt 
would have been entitled to his discharge. But this argument was 
not accepted and it was held that the bankrupt was not a “person 
aggrieved ” and had no locus standi to appeal. “ In the present case," 
said James, L. J., " no one is prejudiced by the refusal of the Court to act 
on the Comptroller’s report, except in so far as he has lost any benefit 
which he might have obtained if an order had been made ; there is nothing 
to embarrass him in any proceediogs ivbieb he may ivish to take against 
the trustee. If there has been any misfeasance on the part of the trustee, 
the banlcrupt or any creditor has a right under sec. 20 to apply to the 
Court, not because tie Comptroller has made a report to the Court, but 
because he is entitled to make his own case against the trustee “ (1). 


Any person who asks for a decision from a Court which ho had a right 
to ask, or any person who is brought before a Court to submit to a decision 
is, if the decision goes against him, a “ person aggrieved ” by the deci¬ 
sion (m). _ 


(j) See; In re.'J. Bum (1932) 1 Ch. 
247, lOl L.J. (Ch.J-HO. 

(„) 2 <3.B- 805, 812, 


Ex parte OMcial Eeeeiver {\8S^) 
19 Q.BD. 174. 178; Ketoley 

Chttran JJanerjee v. SrejmuUy ba^ 
Kumar Dasee (1915) 20 C. U. N. 
995, 37 I.C. 71. 
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788. Appeal against order ol adjudication.—^Under the Bank- Para. 788'i 
ruptcy Act, 1869, sec. 10, the production of a copy of the “ London 
Gazette ” containing any notice of an order adjudging a debtor bankrupt 
is conclusive evidence in all legal proceedings of the order having been 
“ duly made.” Further, imder see. 11 of that Act the bankruptcy of a 
debtor is deemed to relate back to and to commence at— 

(1) the time of the act of bankruptcy being completed on which the 

order of adjudication is made ; or ^ 

(2) if the bankrupt is proved to havo committed more acts of 
bankruptcy than one, the time of the first of the acts of bank¬ 
ruptcy that may be proved to have been committed by him 
•within twelve months next preceding the order of adjudication. 

It has been held in Ex parte Learoyd. (n) that the combined effect of 
sees. 10 and 11 of the Act of 1869 is that an adjudication is, so long as it 
stands conclusive evidence as against a third person that tho act of bank¬ 
ruptcy on which tho adjudication was professedly founded was in fact 
committed, and that the title of tho trustee relates back to that act of 
bankruptcy. A third person, therefore, whose title is affected by tho 
adjudication is a " person aggrieved ” and he is entitled as such to appeal 
from the order and to have it set aside; if he docs not, he cannot dispute 
it afterwards. In that case James, L. J., said; ” A man cannot be ‘ duly * 
adjudged a bankrupt, unless the great requisite of all exists, that ho has 
committed an act of bankruptcy. That is tho capital offence of which 
he must have been guilty before he can be ‘ duly ’ adjudged a bankrupt. 

That he has been ‘ duly ’ adjudged a bankrupt, necessarily involves 
the previous commission of an act of bankruptcy. The more fact that 
an adjudication has been made could have been proved without the aid 
of sec. 10. That section may, however, only involve this, that some 
act of bankruptcy bad been committed before tho adjudication was made. 

But then comes sec. 11 which has no operation at all as between the 
bankrupt and the trustee. The banljrupt has no rights whatever; 
all his rights havo been transferred to tho trustee. The mere fact that 
sec. 11 is dealing with tho relation back of tho trustee’s title, shows 
that it is dealing with the rights of third persons and not merely \vith 
the rights of the bankrupt and persons indebted to liim. The adjudica¬ 
tion in the present case is based on a particular act of bankruptcy which is 
alleged in the petition. [His Lordship referred to the form of tho ad- 


in) (1878) 10 Ch. D. 3 ; Ex parte Ellta 
(1876) 2 Ch. D. 797 ; Ex parU 
Tucker (1879) 12 Ch. D, 303} 


Hajt Jackeria v. i?. D. Sethtia 
(1910) 12 Bom, L, R. 27, 5 I.C, 
618 , 
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Para, 788 judication). The act of bankruptcy alleged vras that the bankrupt 
absented himself from his diVelling*house on a particular day, with intent 
to defeat or delay his creditors, and by the adjudication it wag conclusively 
settled that he had committed that act of bankruptcy. Then sec. 11 
goes on to provide that by way of enlargement of the trustee’s title he 
may go behind the act of bankruptcy on which the adjudication was 
founded and may, under certain circumstances and subject to certain 
limitations, prove that other earlier acts of bankruptcy have been com¬ 
mitted and if this is done the trustee’s title is to relate back to the earliest 
act of bankruptcy which is proved to have been committed within twelve 
months before the adjudication. This, however, is to be proved hy 
evidence, whereas the act of bankruptcy on which the adjudication is 
founded is proved by the production of the adjudication itself. It seems 
to me impossible to evade the words of these sections.” The facts 
of Ex parte Learoyd are stated in illustration (b) below. 

Sec, 10 of the Bankruptcy Act, 1869, was repealed and re-enacted in a 
modified form as sec, 132 in the Bankruptcy Act, 1883, now sec. 137 of the 
Bankruptcy Act, 1914, See. 11 of the Act of 1889 was repealed and re- 
enacted with some alterations in sec 43 in the Bankruptcy Act, 1883, now 
sec. 37 (1) of the Bankruptcy Act, 1014. The alterations do not affect the 
decision in Ex parte Learoyd, and the decision has been applied to cases 
under the Bankruptcy Acts of 1883 and 1014 (o). The rule in Ex parte 
Learoyd may be explained by illustrations. 

lUuslrations. 
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committed. It must, therefore, be taken when an adjudjcation order is produced, 
that the act of bankruptcy on which tho order is made was in fact eomraittod. 
It follows from this that tho adjudication order la conclusive evidence as to that 
act having in fact been committed. It is conclusive evidence not only ns against 
the bankrupt, but also against the world, that is, against persons who wore not 
parties to it. This is by virtue of tho provtsions of the first part of sec. 11 of the 
Bankruptcy Act, 18C9 [PreaLdency-towna Insolvency Act, sec. 51 (a)], for under 
that section the title of tho trustee relates bock to the time of tho commission of the 
act of bf^ruptcy on which tho adjudication order la made. Applying this to tho 
facts of the present illustration the title of the trustee relates back to the execution 
of tho mortgage m favour of M. Tlio olfoct of the relation back of tho trustee’s 
title would be that at the time when the mortgage was executed the trustee was 
tho owner in law of the mortgaged property, and not D. The trustee, and not D, 
being the owner, D could not lawfully execute a mortgage of the property in favour of 
AT. It IS thus that a (Atrd person, that is, a person who was not a party to the 


E ro\ meci lor such a case, ana it nas been held that it a third person who is aggrieved 
y an adjudication order does not become aware of it until after the expiration of tho 
time limite<l for appealing, ho is entitled ca? dcbtto jtuhlae to an extension of the time 
for apjioaling if he applies promptly after he becomes aware of it (5'). In India tho 
Court has the power to extend the time under sec. 5 of the Indian Limitation Act, 
1908. 


C 


claims the proceeds of the sale allegmg that tho execution of the mortgage was an 
act of banluuntcy and that his title relates back to the time of the execution. At 
the hearing of the trustee’s application M seeks to prove that D'b departure from 
his dwelling-house was not with intent to dofoat or delay lus creditors and that tho 
departure did not constitute an act of bankruptcy. The trustee produces a copy 


been founded on it. Tho trustee must prove that the’ execution of the mortgage 
was an act of bankruptcy, and this he has to do becauso of the provisions of tho 
second part of soc. 11 of the Bankruptcy Act, 1869 [Pproidonoy-towns Insolvency 
Act, sec. 61 (2)]. If the trustee success in proving that tho execution of the mort- 

ocution 
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D could 
' gage is, 

. to the 


(g) lie Tucker {1879) 12 Ch. D. 308. | 130. 

See also Bankruptcy Buies, Buie | 
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• ption of a mortgage m favour of ilf, and the other 
busine&8 with intent to defeat his creditors. M 
. to the Divisional Court, The Divisional Court 



We now turn to the Presidency-toirns Insolrency Aet, The sections 
of that Act corresponding to the sections of the English Acts referred to 
above (r) are sec 116 and sec 61. Sec 116 is as follows.— 

“(1) A Copy of the official Gazette containing any notice inserted in puisnanoc 
of this .Act shall be evidence of tho facts stated in the notice. 

(2) A. copy of the official Gazette containing any notice of ojj order of adjudi* 
cation shall be conducive evidence of the order having been duly made, and of its 
date.” 


Sec. 51 is as follows:—• 


” The insolvency of a debtor, .. shaJI bo deemed to have relation back to and 
commenco at— ' 

(a) the time of the commission of the act of insolvency on which the order of 
adjudication is made against hun, or 

(b) if the insolvent is proved to have committed more acts of msoUmney than 
one, the time of the fiiet act of insolvency proved to have boon oonwutted 
by tho insolvent withm three months next preceding the date of tho pfosonta- 
tion of the insolvency petition. 


The sections of the Presidency-totras Insolvency Act bomg based 
upon the corresponding sections of the English Acts it would follow that a 
case similar to Ex parie Learopd («) arising under the Presidency-toivns 
Insolvency Act would be decided m the same way as Ex parte Learoyd 
was under the Engbsh Act, The High. Court of Jladras, however, has 
held otberwse In the Madras case (f), a debtor was adjudged insolvent, 
the act of insolvency proved against him being that he made a payment 
of Es. 10,000 by way of fraudulmit preference to a particular creditor. 
Aftem’ards the Official Assignee applied for an order against the creditor 


(r) Gazette to bo oiddonce—B.A., 1869, 
e. 10; B, A., 1883. «. 132; BA... 
lOU, 8. J37. Relation back of 
trustee’s titlo-~B A.. 1S69, a. 11; 
p. A , 1883, 8. 43; B. A-, 1914, 


8. 37 (1). 

(*) (1S78) 10 Cb. D. 3. 

(t) Oficial Aenptre oj 

si. 0. R. s. Firm (1027} 60 Mad. 
541, lOI IC. J2. J37) A.M, C-0, 
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for payment of tho money to him. It Avas argued for the Official Assignee 
on the axithority of Ex parte Learoyd and other cases that tho creditor 
not having appealed from tho order of odjudication tho adjudication 
was conclusive evidence as against him that tho act of insolvency constitut¬ 
ed by tiio fraudulent preference was committed and that it was not open 
to tho creditor to show that tho payment was not made by way of fraudu¬ 
lent preference. This argument was not accopted and it was held that 
the adjudication having been made behind the back of the creditor tho 
Ofiioial Assignee was not entitled to the order unless ho proved that tho 
payment was by waj* of fraudulent preference. As to the English oases 
it was said that they were not an authority for the proposition that an 
adjudication was conclusive evidence as against a third person that tho 
act of insolvency on which tho adjudication was founded was in fact 
committed. This, indeed, is a very bold statement, for all text \vriter,s 
on the subject have understood those cases to lay down that very proposi¬ 
tion («). Tho judgment of the Madras High Court proceeded on three 
grounds. 

Tho first ground was tliat if an adjudication was conclusive evidence 
as against a third person, it would involve great hardship to persons who 
had not tho opportunity of being licard at the time when the adjudication 
was made. As to this it may be said that three soparoto judgments were 
delivered in Ex parte Learoyd and the question of hardship was considered 
in each judgment. Tho learned Judges said that a person whose title was 
affected by the adjudication, being a “ person aggrieved ” by the adjudica¬ 
tion, had a remedy by vray of appeal, and that if this remedy was not 
sufficient it was a matter to be dealt with by the Legislature. The 
Legislature, it may be observed, has not made any change in the law 
since the decision in Ex parte Learoyd. Sec illustration (a) above. 

The second ground was that if the adjudication were conclusive 
evidence a.s against a tJiird person, “ the sections which deal with the 
avoidance of voluntary transfers and fraudulent preferences and similar 
matters would have excluded from the necessity of such avoidance, 
by excepting such transfers, preferences, etc., which have already been 
made the ground of adjudication.” But this overlooks tho provisions 
of sec. 61 of tho Act—a section which does not seem to have been brought 
to the notice of the Court. 

The third ground may be considered piecemeal. It was said that the 
notification in the Gazette did not state the act of insolvency. But this is 


Para. 788 


(m) S©o WilliftiTis on Bankruptcy IGth 
eel., pp. 244, 481; Waoe op Bank¬ 


ruptcy, pp. 316, 334; Baldwin on 
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ata. 788 not required citiier Ijy the Indinn or tho English law (v). Tbo notification 
of tho adjudication order in Exparle Learotji also did not sot forth tho act 
of bankrupto}-, and a point was made of it in tho aigiimmt of counsel, but 
no notice ^raa taken of it in any of tho judgments. It was also said that 
oven if tho act of insolvency were stated in tho notification, tho notification 
would only have been ovidenco tJiat tlio act of insolvency mentioned in 
it was committed, and not conclusive ovidenco thereof. This does not 
give full effect to tho words “duly made’’ in sec. 116. The adjudication 
having been ‘ duly made ’* it must bo taken to have been founded upon 
proof of a proper act of insolvency. Tho notification, therefore, must bo 
treated as conclusivt tvidtnce that tlw oct of insolvency was committed, 
and not mere evidence of that fact fsoo ill, (a) above]. Lastly it was said 
that Oven if the notification were conclusive evidence of the commission 
of tho act of insolvency, it was not conclusive evidence as affainst a third 
person. It is quite true that sec, 116, standing alone, cannot tender an 
adjiuUeation conclusive ovidenco as against a third person that the act of 
insolvency on which tho adjudication was founded was in fact committed. 
That section must bo read ivith sec. 61, and it is only by reading the two 
sections together that tho above result is arrived [see ill. (a) above]. 


Tho Madras High Court seems to have overlooked sec. 51 altogether. 
The Madras decision has been pronounced to be incorrect by the Privy 
Council (ic), whiflh hold that tho order of adjudication is conclusive and 
could not bo disputed. Lord Atkin in delivering the judgment of the 
Board observed as follows: “ The provisions of the Presidency-towns 
Insolvency Act, 1909, are in terms similar to the provisions of the Bank¬ 
ruptcy Act and their Lordships feel no doubt that the principles of the 
English decision Ex parle Learoyd (1878), 10 Ch. D. 8 are as valid in 
India as in England. No doubt it is anomalous that a decision affecting 
the right of a third party should be conclusively determined against 
him in his absence and even vHthout notice to him ; but the words of the 
section and the importance of maintaining the status of the debtor aa 
determined by an order of adjudication and the necessity of securing tho 
stability of the administration of the debtor’s estate, once his status 
has been fixed, have been justly held to outweigh the consideration of 
hardship to the private citizen.” A Full Bench of the Madras High Court 
has held that the decision of the Privy Council in (’43) A. PC. 130 applies 
to orders of adjudication under the Presidency-towns Insolvency Ac 


{ti) The ordar of adjutiicatiyn refers 
to the petition on which it is 
made, and the act or sets of 
bankruptcy ate sot fnrth in the 
petition. 
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alone and cannot bo applied to orders of adjudication under the Provincial 
Insolvency Act, owing to wide difFcrenccs between the relevant provisions 
of the two Acts (ar). 

Trustee, executor and receiver. — A. trustco of an assignment for the 
benefit of creditors is a “ person aggrieved ” by an order of adjudication, 
and may appeal from it where the order is founded on the execution of the 
deed as an act of insolvency (y). But the executor of a deceased partner 
is not a “ person aggrieved ” by a receiving order made against the surviv¬ 
ing partner in the firm name; the order being against the surviving 
partner alone the executor has no heua standi to appeal ( 2 ). Nor has a 
receiver in a partnership suit any locus standi to appeal from an adjudica¬ 
tion order made against the firm (a). 

789. Petitioning creditor.—A petitioning creditor may appeal 
from the dismissal of his petition, even though after the dismissal an order 
of adjudication has been made on the debtor’s petition. In such a case 
the proper order to make, if the appeal succeeds, is to direct that the 
order of adjudication made against the debtor should be amended so as 
to be dated on the day when the Court ought to have made on order of 
adjudication on the creditor’s petition (6). 

790. The Insolvent,—On the making of an order of adjudication 
the whole of the estate of the insolvent vests in the Official Assignee, and 
the insolvent has no interest in it. “ A bankrupt can do nothing to 
embarrass the administration of his estate.” Even as regards the surplus 
he has no property in it; he has nothing more than a mere hope or expec¬ 
tation (c). He cannot therefore be a ” person aggrieved ” by any act of 
the Official Assignee in the course of the administration of his estate. If 
any part of his property is sold by the Official Assignee, he cannot appeal 
under sec. 86 of the Presidency-towns Insolvency Act on the ground that 
the sale was prejudicial to him, for he has no interest in the property (d). 
The insolvent, however, is a ” person aggrieved ” by an order committing 
him for contempt of Court for ^vilful failure to deliver up to the Official 
Assignee property forming part of his estate and is as such entitled to 


la:) O. R V. GopalkrisTiniah (’45) 
A.M. 6G (F.B.) 

(S/) Re Batten (1889) 22 Q.B.D. G85; 
Ex parte Sadler (1878) 48 L. J, 
Ba. 43 (1878) 39 L.T. 361. 

(s) Re Jameson and Sandys (1891) 8 
Morr. 278 

(а) Re Jameson and Sandys, Bupra. 

(б) Re Haynes (1890) 7 Morr. 60 ; Re 
Johns (1893) 10 Morr. 190. 


(c) Be £«<Ki6i«cr (1878) 10 Cli. D. 388; 
Ex parte Sheffield (1879) 10 Ch.D. 
434. 

(d) Han Rao v. Official Assignee, 
JHadras (1926) 49 Mad. 461, 94 
I. C. 642, (’26) A. M. 556; Sak- 
Aaiffot All V. Radha Mohan (1919) 
41 All. 243, at p. 244, 49 I.C. 816 
[in a cosa under Prov. I.A., 1907J. 
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appeal from the order (e). Where on an application by the Offloial 
Assignee for directions notice is serred upon the insolvent, but at the 
hearing the Court refuses to hear him. he is a “ person aggrieved ” and 
entitled to appeal from the refusal (/), 

791. Official Assignee.—As a general rule the Official Assignee 
is a person aggrieved ' by any order which affects the estate adversely, 
and lie ia entitled to appeal from it. K he refuses to appeal or allow his 
name to be used, any creditor may apply to the Court for leave to appeal 
in his own name as representing the general body of creditors {g) or for 
leave to use the name of the Official Assignee on giving him an indemnity 
against coats (A). See para. 792, sub-para. II. 

Where a claim made by a creditor to be paid in full is rejected by the 
Official Assignee, but is allowed by the Court, the Official Assignee is a 
“person aggrieved ” by the order and is entitled to appeal from it (*). 

792- Creditors.—Cases in which the question has arisen whether 
a creditor is a “ person aggnovcd ” and as such entitled to appeal fall into 
throe classes, namely:—• 

I. Where the order complained of affects only an individual 
creditor and bis interest. 


II. Where the order adversely affects the insolvent’s estate. 

III. Other orders. 

I. Where the order complained of affects an individual creditor 
alone, he alone is the “ person aggrieved ” and he alone is entitled to 
appeal. Thus if a creditor’s proof is not admitted in full, or if a creditor 
claims to be a secured creditor but liis claim is disallowed, he alone is the 
** person aggrieved ** and he alone is entitled to appeal. 


II. Wliere the order complained of adversely affects the insolvent’s 
estate, as where a claim made by a third person against the estate is 
allowed, or a claim made by the Official Assignee against a third person, 
c.g., under sec. 55 or sec 56 of the Act is disallowed, the proper person to 
app'eal from the order is the Official Assignee, and not a creditor or credi¬ 
tors. This is not because a creditor is not a “ person aggrieved,” for ho is 


Se Ashunn (1890) 25 Q B.D. S7I 
Sc6 P.-t. LA B. 33 O). 

Re Webb and Sons (1857) 4 >1^. 52- 
See Tytb AU v. Puma (1926) 43 
CaJ L. J. 21.0, 230, 93 I.C. 89S. 
f’re) A.C. 618; Jle Surajmun 
Munghchand (1921) 26 C.WJ7. 


803, '0 I.O. MJ. Cfll 
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(i) 0£ietai Assignee of 
' ’ Chandra Iyer (1910) 33 Mad. 13L 
5 I.C. 974 [a cftsn under 1.1. • •. 
181SJ. 
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certainly aggrieved by the order, but because the OfRcial Assignee Para/' *792 

represents the general body of creditors and all proceedings relating to 

the estate of the insolvent must be talcen by him or in his name. If he 

refuses to appeal or to alloNV his name to be used, any creditor may apply 

to the Court for leave to appeal in his own name as representing the 

general body of creditors (i) or for leave to use the name of the Official 

Assignee on giving him an indemnity agamst costs (i). 

m. The third class of cases comprises orders such as an order of 
discharge or a protection order. 


An tmpaid creditor may appeal from an order granting a discharge to 
the insolvent (i), or from an order approving a composition or scheme of 
arrangement, though his proof has not been admitted at the date of the 
order, if at the time of appeal his proof has been formally tendered and has 
not been rejected (m). But a person who merely aUeges that ho is a 
creditor, and has omitted for several years to prove his debt, is not a 
'* person aggrieved ” by the refusal to make an order the result of which, 
if made, would be to increase the assets available for the creditors, and is, 
therefore, not entitled to appeal. It was so held in Sx parte Ditton {»). 
The creditor in that caso asked for a further opportunity at the hearmg 
of the appeal to tender Ids proof, but tho Court refused to do so as ho had 
failed to tender his proof for about three years Cotton, L. J, said: 
“ In my opinion a person aggrieved by sacA an order must be a person 
who is in a position to come in and claim a part of tliat sum if it were 
brought into tho assets—that is, a crc<Utor of tho bankrupts; and tho 
appellant has not proved any debt or been recognised as a creditor by 
any order of the Court.” In a Calcutta case (o), where a debtor was 
adjudged insolvent in Bombay as well as in Gilcutta, a creditor whoso 
namo was entered as such in tho list of creditora supphed to tho Official 
Aasigneo at Calcutta and who had tondcrwl his proof in Bombay, was 
hold to bo a “person aggrieved” by an order granting tho debtor his 
discharge, altliough he liad not tcndcrotl his proof in Calcutta. Ex jiarle 
Ditton was distmguished on tho ground that tho order in tJiat case merely 
affocted tho fund applicablo for dividend, while tho order of dischargo 
granted by tlio C.ilcutta High Court would havon far-reaching effect in 
that it wouhl release tho insolvent not only from all dolifs provable in 


(j) Nn) Tueb V. Puma (192C) 13 
Cnl LJ. 210, 03 I.C. 89S. (’20) 
A-C GIS; Be Suraimutt A/un^A> 
chnud (1021) 2f. CW.N. 803, 70 
IC. 4C3. (’21)AC 403. 

(L) S-v' Bx yartr Keurslcy (1SS6) 17 
(i.B.D. I- 


(l) Ex parte Ca'^lte ifatl Packet Co, 
(ISSG) 18 Q.n.O l.'', 4 . 

(m) Itr Cnnatry (1881) I Mans. 109. 

(n) ( 1879 ) 11 Ch. D. .*, 0 . 

(o) Ituitomiee Dofobjer v. K. D. Brothert 
(1926) 53 Cat. 860, 99 I.C. 736 
(’27) A.C. 163. 
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■' 792-795 but also in Bombay (pj. Tho whole position was 

anomalous for there %vcro two insolvencies prococdiiig side by side_a 

position not contemplated by tho Act (?). In the course of his judgment 
Rankin, J., said : “ This caso is not to my mind on all fours wth the case 
aZ Ex parte Dition cited to m because hero tho matter may bo tested in this 
way : suppose tho OfTicial Assignee in Bombay had applied to this Court 
as a ‘ person aggrieved ’ by tins order on tho ground that its operation 
Was to sweep a^vay tho Bombay insolvency altogether. It must be 
that ho could have done so in the interest of tlio Bombay creditors. 
To my mind, not in his capacity as a creditor who has proved in this 
insolvency, but in his capacity os a creditor talcing part in the other 
insolvency tho appellant lias a right to come to this Court and say that 
tho order made by this Court is ono which should not have been made. 
Tho insolvents actually applied to tho Bombay Ctourt to tcrminute its 
proceedings on tho ground of the order of tho learned [trialj Judge.” 
Tlio judgment of Sanderson, C. J,, proceeded on tho ground that no 
objection M'as taken to tlio appearance of tho appellant in tho Court 
bolo^v, and ho was therefore entitled to appeal. 

A creditor may appeal from an order granting protection to tho 
izisolvont, though ho maynot boa decree-holder so as to beinaposition'to 
arrest the insolvent if the order were refused (r). 


793. Appeal against refusal to hear.—-If notice of an application 
proposed to be made by the Official Assignee for directions is given to the 
insolvent, and the Court refuses to Iiear the insolvent, the insolvent is a 
” person aggrieved ” and he is entitled to appeal from such refusal (s). 


794. Order for private examination.—A person who is ordered to 
be examined under sec. 36 of the Act, is a " person aggrieved ” by the 
order if the order is oppressive or hard upon him (t). If he apph’es to the 
Court which made the order to review and rescind it [sec. 8 (1)], but the 
application is refused, he may appeal from the order of refusal («). 


795. Contempt of Court.—An insolvent is entitled to appeal as a 
“ person aggrieved ” against an onler committing him for contempt of 
Court for wilful failure to deliver up to the Official Assignee property form¬ 


ing part of his estate (e). 


(p) See P.-t. I. A , a. 45 


See P.-t. I. A., e. 22. 

Mahomed Haji Esaae v. 

Abdool Bahiman (1916) 40 Bom. 
461,311.C. 507. ^ 

Re Wehb and Sons (1887) 4 More. 63. 


ft) Re North Aastralujn T^torjf Co. 
(1890) 45 ChD 87. 

(«) keA i?eiIor(19l7) I Jv.C.558 

r) Re Ashwin (1890) 25 Q BJ5. -71. 

^ ' Bee P.-t I. A., s 33 (4). 
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796. Order for administration In Insolvency ot estate of person 
dying insolvent—A creditor of a deceased person who has taken out an 
Originating Summons for the administration of the estate of the deceased 
is a “ person aggrieved ” by an order for ttie administration of his estate 
in insolvency under sec. 108 of the Act (to). So is an administrator of the 
estate of a deceased person who will be put to expense in complying ■\vith 
an order made imder that section* (a;)» as where there are no assets avail¬ 
able for distribution (y). 


797. Kotice to OlQclal Assignee.—O. 68, r. 2, of the Buies of the 
Supreme Court provides that the notice of appeal shall be served upon 
all parties directly affected by the appeal, and it shall not be necessary to 
serve parties not so affected; but the Court of Appeal may direct notice of 
the appeal to be served on all or any of the parties to the proceedings, or 
upon any person not a party. 


In England the Official Beceiver must in all cases be served ^rith 
notice of appeal from a receiving order. The notice of appeal in an 
English case is exactly the same as the memorandum of appeal in an 
Indian case ( 2 ). But the Official Beceiver, though served, ought not to 
appear at the hearing of the appeal unless there are special circumstances 
which he de^es to bring before the Court, and in the absence of special 
circumstances he will not be allowed his costs of appearance (a). This 
rule is not condned to appeals from a receiving order, but applies to all 
appeals (6). The High Court of Calcutta has held that though there 
is no provision in the Presidency-towns Insolvency Act or the Buies made 
under it for such service, it is necessary and desirable to follow the English 
practice, and that the Official Assignee must in all cases be served with 
notice of an appeal from an order of adjucUcation (c). In a case under the 
Provincial Insolvency Act ((i) the question arose whether the Beceiver was 
a necessary party to an appeal against an order of adjudication, and it was 


(u) i;eK»f«on (igil) 2 KJ). 109. 

(z) E.ff., lodgiDg an account of the 
administration (if anj'} of the 


lok 

(y) Re BosHny (1912) 100 L.T. 640. 
(*)'’’ '' ~ .. 


(a) ' . 

313. , . » • 

(b) Buies of the Supreme Court 0. 63, 


r.2; Ex parte TTAtte (1885) 14 
Q. B. D. 600, 603-604 [appeal 
by bankrupt from order granting 
diechai^ on condition of his 
ccnsentmg to judgment being 
entered up against him]: Ex parte 
Reed and Bowen (1886) 17 Q. 
B. D. 244 [appeal by debtor from 
order refusmg to approve of 
scheme of arrangement]. 

(e) Khmkarandae Khemka v. Haribxix 
Fatehpunia (1925) 20 C. W. N. 
884, 89 LC. 684. (’25) A. C. 1216. 
(d) JBoti Ram v. Kewal Ram (1927) 
9 Lah. L. J. 550, 105 I.C. 669, 
(’28) A. L. 202. 
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held that he was not. As to whether notice of the appeal ehottld be served 
on the Receiver, the Court said that the English decisions were no guide 
m cases under the Erovineia! Insolvency Act. This is, indeed, going 
too far. 

In a Calcutta case (e), Ranicin, C. J., holding that where an appeal ia 
brought by a debtor from an order of adjudication, the Official Assignee 
was a necessary party to the appeal, said : " The adjudication order 
when it ia once made vests all the property of the insolvent in the Official 
Assignee, and all creditors have an interest ia the order. The effect of an 
appeal from an adjudication order, if the appeal is successful is to take 
the property out of the Official Assignee’s hands and to deprive the 
creditors of the benefit of the trusts of the property which was in the 
hands of the Official Assignee.” 

798. Orders which may be made in appeal.—The Divisional Bench 
of the Court sitting in appeal in an insolvency matter has the power 
to make the order which it thinks the Judge exercising insolvency jurisdic. 
tion ought to have made; the Bench is not confined merely to making 
a declaration that the order of the Judge exercising insolvency jurisdic* 
tion was wrong (/) It is not open to the District Judge, in an appeal 
from an' order of the Insolvency Court dismissing the Official Receiver’s 
application under sections 63 ami 64, to annul the order of adjudica* 
tion (ff). 


799. Security for costs.—^The Appellate Court has the power to 
order security for coats of the appeal under sec. 8 (2) (b) of the Act read 
with O. 41, r 10, of the Code of Civil Procedure, 1908 (h). 


800. Special leave to appeal—^Where no appeal lies except with 
the leave of the Judge sitting in insolvency, and leave to appeal is refused, 
it is competent to the unsuccessful party to apply to the Appellate Court 
for special leave to appeal (»). 


801. 'Where judges differ in opinion.—Where two Judges of a 
Division Court differ in opinion in an appeal from an order of a Judge 
exercising insolvency jurisdiction, the appeal will be governed in Calcutta, 


(e) Gulam MusUiffa v. Madanlal, anpra. 
If) SaratKvmar Bay v.Nabtn Chandra 
Bam Chandra Shaha (1929) 66 
Cal. 667. 6S3, 684, 116 I.a 39, 
(■28) A.C. 786. 

fo) Itama Naidu v. Qangi Beddi (IM2) 
^ Mad. 862, 202 I.C. 490, (’42). 


(A) ^hi^ya Dadi v. ^ 

’ {19l5)i3CaL2i3. 32 J.C. 3 

{») JPanaehand v. Dobson (19- ) - 
‘ Bozo. L. B. 161. 72 I-O. 261. ( 23) 
A.B. 245. 
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Madras and Bombay by the provisions of clause 30 of the I/ettera 
Patent (j). 


Paras. 

801-805 


802. Appeal to Privy Council.—An appeal lies to the Privy Council 
under clause 39 of the Letters Patent of Calcutta, Madras and Bombay, 
from an order made by the High Court in its appellate jurisdiction under 
sec. 8 of the Act (fc). 


803. Limitation for appeal from order of olllcer empowered under 
sec. 6.—'The period of limitation for an appeal from an order made 
by an officer delegated with powers under sec. 6 is twenty days from the 
date of the order as provided by sec. 101 ofthe Act. The time for filing an 
appeal may be extended under seo. 90 (6) of the Act if sufficient cause is 
shown. 


804. Limitation for appeal from order of Judge exercising insol¬ 
vency jurisdiction.—^The period of limitation for an appeal from an 
order made by a Judge of the High Court exercising insolvency jurisdiction 
is twenty days from the date of tho order under art. 151 of Scb. I to the 
Indian Xamitaiion Act, 1003. The limitation being governed by the 
Limitation Act, the time for dling an appeal may be extended under seo 6 
of that Act if sufficient cause is shown (f). 


C.—'Appeal to Court against Official Assignee, 


805. Appeal from decblon of Official Assignee to Court [P.-t. 1. 
A., S. 86].—^If the insolvent or any of the creditors or any other person 
is aggrieved by any act or decision of the Official Assignee, he may 
appeal to the Court, and the Court may confirm, reverse or modify the 
act or decision complained of, and make such order as it tbinlfo just. 
There is no appeal provided against the act of the trustees under a deed 
of composition, and th^ are not in the position of an Official Aa^gnee (m). 

The Official Assignee is the person in whom the insolvent’s property 
veste as owner though only for the benefit of others. A claim that certain 
property has not vested in him at all or a claim to have a charge upon 


(/) Ab to the law before the niDendment 
of the clauses, see Official Assignee 
of idadraa v. Lupprian (1911) 3i 
Mad. 121, 6 I.C. 387. 

Ik) Annamalai Cheity v. Offeiat Assig¬ 
nee of Madras (1925) 35 Mad. L.T. 
67, 91 I.C. 126, (’26) AJU. 243. As 
to appeals to Piivy Council under 
Prov. I. A., see ChAalrapal Singh 
Dugar v. Khamg Singh Lach- 
mitam (1913) 40 Cal. 6S6, 19 I.C. 


{t) Mahomed Haji Essack v. Shaikh 
Abdool Rahiman (1916) 40 Bom. 
461, 465. 31 I.C. 607. See shio 
Ex parte Tucker (1879) 12 Ch. 
D. 308, and Banl^ptcy Rules, 
Rule 130. As to cases under Prov. 
I. A., see 8. 78 of that Act. 

(f») In re XJpendra Kath Ear (’39) 
A.a 336. 
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805-M9A “ ***”*» Cftnnot under the Prcsidoncy-tomis 

Insolvency Act bo dealt wtli by liim as a tribunal. The OfEcial Assignee 
in sucli a matter is a party litigant. Even if tho matter could bo regarded 
as a more question of admitting or rejecting a proof, when the Official 
Aasigneo acts under Sch ii, Rulo 25, it is reasonable and more in accordance 
with a sound interpretation of see. 86 and %rith English practice under 
statutory provisions couched in tho samo terms that tho appeal from the 
act or decision of tho Official Assignee to tho Judge should bo by motion 
and that tho oral ovidonco necessary should bo taken boforo tho Insolvency 
Judge himself. The case where the Official Assignee acts as tribunal 
cannot bo concluded by regarding the Official Assignee as a trial Judge 
whose estimate of tho ^ritno33e^ ovidonco roxx^lprimafacit be accepted (n). 


806. Parallel enactments.—This section is based on sec. 90 of the 
Bankruptcy Act, 1883, now see. 80 of tlio Bankruptcy Act, 1914, and 
corresponds to see. 08 of the Provincial Insolvency Act. There was no 
such provision in tho Indian Insolvency Act, 1848 (o). Where an appeal 
is preferred under sec. 80, a further appeal lies from the order of the Court 
under sec. 8 (2) (b); but'whore an appeal is preferred under sec. 8 (2) (a) 
from an order made by an officer delegated with powers under sec. 6, no 
further appeal lies except with the leave of the Court. 


807. Limitation for'hppeal against Official Assignee [P.-t. I. A.. 
5 , 101].—^Tho period of limitation for an appeal from any act or decision 
of tho Official Assignee is t%venty days from the date of such act or deci¬ 
sion. Under sec. 90 (6) the time for dh'ng an appeal may be extended if 
sufficient cause is shown. The mode of counting the period of limitation 
is governed by the Indian Limitation 'Act, 1908 (p). 


808. Who may appeal.—An appeal may be preferred under this 
section by the insolvent or any of the creditors or any other person aggriev¬ 
ed by the act or decision of the Official Assignee. 

809. The Insolvent.—The insolvent cannot appeal unless he is 
" aggrieved ” by an act or decision of the Official Assignee. This subject 
is discussed in para. 790 above, under the head " The insolvent”. 


809A. Creditor.—See para. 792 above. 


In) Sooniram Bamniranjan v. 

Nachiyarkoil 40 Bom. L. B. 

(’38) A. PC. 259, 42 C.WJT. 1125, 
1761.C. 906. 

(o) See Official Assignee of Madras v. 
Bamchandra Iyer (1910) 33 Usd. 


134 6 l.C. 974; Botclandson v. 

Champion (1894) 17 Mad. SI. 

(p) See Arbuthnol di Co. v. Sa^p^V 
Mudaliar (1912) 23 Mad. L.J. 
221, 14 l.C. 679. 
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810. Any other person aggrieved.—As to who ia a person aggrieved, 
see para. 787 above. 

811. Seizure of property of tUrd person by Official Assignee.— 

When property chvimed by a third person is seized by the Official Assignee 
under sec. 68 (2) of the Act as bdonging to the insolvent, such person 
may proceed by way of appeal under this section or ho may bring a regular 
suit to establish his right to the property. Sec. 86 does not oust the 
jurisdiction of the ordinary Courts to entertain the suit (?). But if he 
elects to appeal under sec. 86, and the case is decided the decision will 
operate as res judicata and it avUI bar a suit in respect of the same 
matter (r) , 

6. Appeals, Bevislon and Review under Provincial Insolvency Act. 


This subject may he considered under three heads, namely :— 

A. Appeals from orders of Court. 

B. Appeal to Court against Receiver. 

C. Appeals from orders of Official Receiver. 


A,—Appeals from Orders of Court. 


812. Appeals from orders of Court [Prov. I. A., s. 76].—(1) The 
debtor, any creditor, the Receiver or any other person aggrieved by a 
decision come to or an order made in the exercise of insolvency jurisdiction 
by a Court subordinate to a District Court may appeal to the District 
Court, and the order of the District Court upon such appeal shall bo final; 
provided that the High Court, for the purpose of satisfying itself that an 
order made in any appeal decided by the District Court was according 
to law, may call for the case and pass such order with respect thereto 
as it thinks fit; provided further that any such person aggrieved by a 
decision of the District Court on appeal from a decision of a subordinate 
Court under sec. 4 may appeal to the High Court on any of the grounds 
mentioned in sec. 100 (1) of the Code of Civil Procedure, 1908. 

(2) Any such person a^rieved by any such decision or order of a 
District Court as is specified in Schedule I to the Act, come to or made 
otlierwiso than in appeal from an order made by a subordinate Court, may 
appeal to the High Court. 


(o) Uaginlal ChunUal v. Official iUfiy. 
nee (1911) 35 Bom. 473, 12 I.C. 
391: He Rcusiil Haji Casnttn 
(1911) 13 Bom. L, R. 13. 9 IC. 
344 [a caao under I. I. A., 1848}; 
TVilrw V. AToiAumoI (1930) 59 


ILL-r. 501, 124 I.C. 144, (*30) 
A.M. 458. 

(r) .4b(fut Laiheef v. Official Assignee 
o/Jtfodrxu (1017) 40 Mad. 1173, 44 
I,a 847. 


Paras. 

810-812 
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Paras. 
812, 813 


(3) Any such person aggrieved by any other order made by a District 
Court otherwise than in appeal from an order made by a subordmate 
Court may appeal to the High Court by leave of the District Court or of the 
High Court. 


In the matter of appeals in insolvency cases the Courts must be 
governed by sec. 76 (1) of the Act which deals with the question of appeals 
and must not look to the provisions of the Civil Procedure Code. Since 
no appeal lies unless one is expressly conferred by statute. In the absence 
of specific provisions to the contrary, the Civil Proccdiiro Code cannot 
limit or othonriso affect the provisions of the Insolvency Act (s). 

813. Appeals to District Court and High Court,—For the'purposes 
of appeal orders and decisions may be divided into three classes, namely:— 

I. Orders made by a Court subordinate to a District Court. 

II. Orders made by a District Court in appeal from an order of a 
flubordinato Court. 

III. Orders made by a District Court otherwise than in such appeal. 
These again may be sub^livided into— 

(1) orders specified in Schedule I of the Act; and 

(2) other orders. 


I, Every order made in the exercise of insolvency jurisdiction by a 
Court subordinate to a District Court is appealable to the District' Court, 
except an order under section 151 of the Civil Procedure Code .or an 
order refusing to frame specific issues (t). 


H. Every order made by a District Court in appeal fcoin an order of 
a subordinate Court is final except that where an. order is made under sec. 
4, an appeal lies from it to the High Court on any of the grounds mentioned 
insec. 100 (1) of the CodeofCivilProcodure,‘I90S. But though no appeal 
lies to the High Court from an order made by a District Court in appeal 
except in the case mentioned above, the High Court, for the purpose of 
satisfying itself that an order made in appeal by the District Court was 
according to law may call for the case and pass any such order with 
respect thereto as it thinks fit {«). _ . 


Wamonrao v, Shn KxitMt 
, 1945 Nag. ns, (’46) ’ AM. ^ 

Wali Mohammad v. B*ganlal I.uat. 
58 AH. 63D. {’36) A-A.. 80, ICI J.C. 
*311; In re F. Jsvara Seda* 
I.L.B. 1949 Mad. 106, (*48) A3I. 
620 . 


1 «> 


Shea Lai v. Oirdhari Lai 
■150 I.C. 241, (’34) A.L. 

MakaPd v. Kalyan Voj 
152 I.C. 222, (’34) A.L. 194. 
renilal v. Virchand (1633) 34 Roro. 
L.R.382,139 I.C. 44, (’33) A.B. -•'O- 
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Seo. 4 deals Avith questions of title, priority, etc. Sec. 100 (1) of the 
Code provides for a second appeal to tJie High Court if the decision is 
contraiy to law, etc. 


III. (1) Every order made by a District Court otherwise than in 
appeal from an order of a subordinate Court, which is specified in Schedule 
I to the Act, is appealable to the High Court. (2) Orders other than 
tlioso specified in that Schedule are appealable only by leave of the 
District Court or of the High Court. There is no second appeal against 
the orders of an Insolvency Court under sec. 63 and 64 of the Provincial 
Insolvency Act (v). 


Summarizing the above it may bo said that an appeal lies to 'the High 
Court in the follo^ving cases :— 

(1) from an appellate order of a District Court, if the order of the 
subordinate Court was one made imder sec. 4 and the appeal is 
preferred on one of the grounds mentioned m sec. 100 (1) of the 
Code; 

(2) from an original order of a District Court— 

(i) if the order is one specified in Schedule I to the Act; 

(ii) if not so specified, ^vith leave of the District Court or of the 
High Court. 

Schedule I specifies certain orders made under secs. 4,25,26, 27, 33, 
35, 37, 41, 50, 63 and 64 of the Act (w). 

814. Changes In the law.—This section corresponds to sec 46 of 
the Provincial Insolvency Act, 1907, and introduces the follo^ving altera¬ 
tions in the law :— 


(1) Under seo. 46 the right of appeal was given ” to any person 
aggrieved ” by an order. Under the present section the right of appeal 
is given to “ tlxe debtor, any creditor, the Receiver or any other person 
aggrieved ” by an order. ' ■ 


(2) The second proviso to sub-sec. (1) is new. 

(3) The first and third items in Sch. I to the Act are also new. The 
first item relates to decisions of questions of title, priority, etc., under sec. 


(i*) D. C. Bachuwar v. K. L. BaxoachtLar 
(1940) Bom. 1, 41 Bom. L.B. 12.58, 
187 I.C. 608, (’40) A.B 61; Wali 
Mohammad v. Higan Lai (’36) 
.\.A. 80, where the Court ordered 


the legal representatives of a 
' deceased debtor to be impleaded. 
(t 0 ) The entry relating to s. 69 was 
repealed by < the Repealing Act, 
1927 (12of 1927). ’ 


Paras. 
813, 814 
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Paras. 

814-816 


4 of tho Act. Tlio third itom relates to orders awarding compensation 
uniior SCO. 20 of tho Act. 


815. Court suborWnate to a District Coutt.~5cc. 3 of the Act 
provides that tho District Courts are to bo tho Courts having jurisdiction 
under tho Act. At tho same timo jkjwor is given hy that section to the 
Local Government to invest any Court, by notification in the local Official 
Gazette, udth jurisdiction in any class of cases, and any Court so invested 
is to liavQ witliin tlvo local limits of its jurisdiction concurrent jurisdiction 
with the District Court under tlio Act. But though a Court so invested 
has concurrent jurisdiction with tlio District Court, it is nevertheless for 
tho purposes of appeal a Court suhordinato to tho District Court, so that 
an appeal lies from its orders not to the High Court, but to the District 
Court (x). An Additional District Judge, however, exercising insolvency 
jurisdiction as part of the functions assigned to liim by tho District Judge 
under tho Bengal, N.«W.P. and Assam Civil Courts Act, 18S7, is not a 
Court Bubordinato to tlio District Court, and an appeal lies from his 
orders not to tho District Court but to tho High Court. Such a Judge 
docs not require to bo invested with insolvency jurisdiction by any 
notification of tho Local Government (y). 

816. Who may appeal.—Tlio persons entitled to appeal under this 
section arc tho debtor, any creditor, tho Ibjcetver or any other person 
aggrieved by an order. Unless the debtor or creditor or Receiver or any 
other person is a “ person aggrioved,” ho cannot appeal from the order («). 


It is a peculiarity of tho law of bankruptcy that not only a person who 
is a party to an order, hut also any person who is aggrieved thereby, is 
entitled to appeal from tho order, oven if be is not a party to it. The 
reason is that proceedings in bankruptcy affect not only the parties 
thereto but also other people (o). 


,(x) Chatturbhuj Mthesri v. Harhll 
Agancalla (11325) SO T.C. 858, ('25J 
A.C. 3S5; Madhorao Deorao v. 
Nago (1923) 71 1.C. 37, <’23> A.N. 
80. Seo also Digendra Chandra 
Basak v. Bamani hlohan Oofwami 
(ms) 22 958, 48 I.C. 

333 ; See aLso In i?e Kuppwteami 
Vanmar (’55) A- M. 654 


(y) 


<*) 


Malhan Lai v. Sri Lai (1913) 34 
AU. 382, 14 I.C. 162. Seo also 
Jlliil Chand V. lilurari Lai {1914) 
36 AU. 8, 21 I.C. 702. 


Laichand Hirachand v. Tub'oniin 
Baoji r.L.R. 1943 Bom -67, (’43) I 
A.B. 27, 43 Bom. L.IV. 964, 198 
I.C. 424. Also .«leAAn» Bdm v. i 


Padam Parehad Z,L.R. 1941 1^- 
779, ('41) A.r.. 243, 195 I.C. 392; 
Shankarlal v. Badhakigan IX-B* 
1950 Nag. 347. FollowiDg 
above noted caaes and I,LB- 1942, 
I Cal. 427, I.L.R. 1945 Nap. 826 
and r.L.B. 49 Mad. 461 {FJ}.). 

2 ) Be Michad (1891) 8 Morr. 395; 
Sarat Kumar Bay v. Nabin CAon- 
, dro Bam Chandra Shaba 
‘ 56 Cal. 667, 679, 115 I.C. 39, 
1*28) A.C. 786 ; Chowdappa Col¬ 
der V. Kalhapervmal Billat (^3- ) 

49 Mad. 794. 96 I. C. 

A. 31. SOI; Palli^ K5 

Kumartmvami 

Mad. 313. 135 I.O. «2. (3-1 
A.M. 162. 
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Paras. 
817, 818 


if the trustee had been ordered to pay the £1,253. the estate would hare 
paid a dividend of more than 10 *. in the pound, and then, under see. 48 
of t!mt Act, tliQ bankrupt would have been entitled to his discharge. But 
tins ar^inent mtis not accepted and it was held that the bankrupt was 
not a person aggrieved ” and had no locvs standi to appeal. “ In 
the present case,” said James, L. J,, “ no ono is prejudiced by the refusal 
of the Court to act on tho ComptroUor’s report, except in aofar a* he has 
lost any bcnejti whieh he might have obtained if an order had been made ; 
there ia nothing to embarrass him in any proceedings which ho may wish 
to take against tho trustee. If tlioro has been any misfeasance on the 
part of tho trustco, the bankrupt or any creditor has a right under see. 20 
to apply to tho Court, not because tho Comptroller lias made a report 
to tho Court, but because ho is entitled to make Ws own case against the 
trustee" ( 3 ). 


Any person who asks for a decision from a Court which ho had a right 
to ask, or any person who is brought before a Court to submit to a decision, 
is, if tho decision goes against him, a " person aggrieved " by tho 
decision {h). 


818. The dehtor.--Thc debtor may appeal if he is a " person 
aggrieved ” but not otherwise. 


On the making of an order of adjudication, the whole of the property 
of the insolvent vests in the Receiver. Tho insolvent has no legal interest 
in the property vested in tho Receiver and no locus standi in the adminis¬ 
tration of his estate. ‘‘ A bankrupt can do nothing to embarrass the 
admimstration of his estate." Even as regards the surplus he has no pro¬ 
perty in it. Ho has nothing more than a mere hope or expectation in it {*)• 
He cannot therefore be a "person aggrieved " by any act of the Receiver 
in the course of the administration of his estate. If any part of his 
property is sold by the Receiver, he cannot apply under sec. 6S to set aside 
the sale on the ground that the sale was prejudicial to him, for he has no 
interest in the property. The application under 300 .63 being incompetent 


K* 'oa.Ttt CljytCTai Utettver 
10 Q. B. D. 174, 178; Ketoley 
Ckaran Banerjet v. Sreemvthy Samt 
KumariPabte (1916) 20 C. IV. N. 
995, 37 I.O. 71 i BaJffonnd v. 
Chaganlal (I94C) A.N. 24. (1945) 
826, (1945) N.B-r. 68S. 

Ex parte Shtfietd (1879) 10 «». D, 
434; Be Leadhxtter (1878) 10 Cb.B. 


tion of his estaee 

aUegation of fraud or illagainy 

or mutual taistafce. 
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Para. 818 doubt that the insolvent is not entitled as a “ person aggrieved ” to appeal 
against an order admitting a person as a creditor (o). A debtor is 
entitled to appeal if he has auffei^ a legal grievance or is deprived of 
something which he had a right to demand. A debtor who v^as entitled 
to a monthly alloivance under his father’s will was held, by the Calcutta 
High Court, to be entitled to appeal against an order of the Insolvency 
Court which had recognised a mortgage, effected by him of that right 
prior to his adjudication, in an application by the Official Beceiver 
to set aside that mortgage under we. 63 (p). The reasoning does not 
seem to be correct. The Court seems to have been in doubt as to the 
correctness of that view, for it ivas prepared to grant leave to appeal if 
necessary. In Azhuddin Ferozedin v. Niamat AU (1930) 129 1.0. 213, 
(’30) A. L. 970, the opim'on was expressed that where an ad interim 
Receiver’s application under sec. 52 is refused the judgment-debtor 
cannot appeal, but that the Receiver is the proper party to appeal.” 

Where on an application by the Receiver for directions notioe is served 
upon the insolvent, but at the hearing the Clourt refuses to hear him, he is a 
” person aggrieved ” and entitled to appeal from the refusal {q). 

Where, however, the Receiver seDs lands of the insolvent, which 
under the Punjab Alienation of Land Act cannot be sold, the insolvent 
is entitled to object to the confirmation of the sale (r). 

Sec. 28 (6) of the Act provides that the property of the insolvent which 
is exempted by the Code of Civil Procedure, 1908, or by any other enact¬ 
ment for the time being in Ibrce from liability to attachment and sale in 
execution of a decree does not vest in the Receiver. If the Insolvency 
Court directs any such property to be sold, the insolvent is a " person 
aggrieved ” and is entitled as such to appeal from tlie order (s). An 
insolvent is entitled to appeal against the order of the Insolvency Court 
recording a finding that there are prima facie grounds for enquiry into an 
offence referred to in sec. 69 of the Provincial Insolvency Act {/)• 


(o\ See also Prov. I.A., 1920, *ec- 50; 
Ht. Btnmst (1009) 2 K. B. 784; 
' Qango Sahai v. MuJearrafn Alt 
Khan (1926) 24 AH- L. J. 44l, 97 
I.C.656,(’26) A.A.361. 

(b) Animddha v. O. K- (1942) 1 C9al. 
427, 201 I.C. 568, (’42) A.a 241. 

(q) ^e7red6a/«?*S’iw/1887)4Mow.62, 

(r) Mahomed v. 0. A. (1931) 13-I.C. 
701. ('31) A.L. 131. 

(«) Arman Sardar v. Sailhtra t/otnt 


Stoci <7... Lid. (m3) IS C«l. 
L.J. 564, 20 I.C. 273 ; Bam 
V. Shop Mohra Shah 
Lah. UJ. 198, 119 I.C. 427, (^0) 
A. L. 622 ; Mirza v. Jhanda Bam 
(1930) ISO I.C. 410, (’30) AL. 1034- 
' See KUhan Das» v* CA.ra^A 
Din (1033) »2 I-C- 
(l| Bit V. Khaimddin ('30) 

A.L. 871. 
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neither the creditor nor the Keceiver can appeal under sec. 76 of tlie 
Provincial Insolvency Act against an order refusing to prosecute the 
insolvent as they have no right to demand his prosecution (u). 


819. Creditor.—Sec. 46 of the Provincial Insolvency Act, 1907, 
gave a right of appeal to " any person aggrieved ” by an order. In the 
present section those words have been amplified into “ the debtor, any 
creditor, the Receiver or any other person a^rieved ” by an order. This 
does not mean that a creditor can appeal in any case. He cannot appeal 
unless he is a " person aggrieved.” (v). 

Cases in which the question has arisen whether a creditor is a person 
a^rieved”, and as such entitled to appeal, faU into three classes, 
namely:— 

I. Where the order complained of affects only an individual 
creditor and his interest. 


II. Where the order affects the insolvent’s estate adversely. 

III. Other orders. 


I. Where the order complained of affects on individual creditor 
alone and his interest, he alone is the “person aggrieved” and bo alone 
may appeal. Thus if a creditor’s proof is not admitted in full, or if 
a creditor claims to be a secured creditor and liis claim is disaUowed, 
he is a “person aggrieved” and he alone is entitled to appeal. ^Vhe^e 
to an adjudication petition filed by a creditor, basing the petition upon 
a mortgage as an act of insolvency the mortgage is made a party and 
the debtor is adjudged insolvent, the mortgagee is a person aggrieved 
and has a right of appeal (u>}. 


II. Where the order complained of adversely affects the insolvent’s 
estate, as where a claim made by a third person against the estate is 
allowed or a claim made by the Receiver against a third person, e.g., 
under sec. 63 or sec. 54 of the Act, is disollowod, the question arises 
whether the Receiver alone is entitled to appeal or whether an 
appeal may be preferred by any one creditor os a “person aggrieved.” 
The view taken in several cases under the Provincial Insolvency Act, 
1907, was that creditors could not in insolvency proceedings act indi- 


(u) Achru Ram v. Padam Parthad 
(1941) Lab. 779, 195 I.C. 398, 
(*41) A.L. 243 : LaJehand v. Tulja- 
ram (1942) Bom. 67, 43 Bom. L.R, 
964, 198 I.C. 424, (’42) A.B. 27. 
(«) The coiutruction of e. 75 snggestod 


in Har Ptrshad v. Darffohi Lai 
(1932) 135 I.C. 893, ('32) A.O. 61 
isorroneous. 

(w) Official Trustee v, Sethu OheUiar 
(’49) A.U. 131, 1948, 2 MJJT. 194. 


Paras. 
818, 819 
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particular creditor to represent the interest of the general body of credi- Para. • - 819 
tors (a). As to this case it was said in Niadar v. Ramji Lai, that it 
was a case under the Act of 1907 and that see. 46 did not contain the 
Words “any creditor” which occur in sec. 75 of the present Act. It 
seems that in Niadar v. Hamji Lai the.Receiver was not even a party 
respondent to the appeal. This raises the question whether if the creditor 
were unsuccessful in the appeal, the decision would bind the Receiver 
or other creditors. Clearly it could not unless it be said that the appeU' 
lant was entitled to represent all other creditors and did in fact repre¬ 
sent them This difficulty was felt in a Madras case (6) under sec. 

53 of the Act, where also the appeal was preferred by a creditor. To 
get over the difficulty the memorandnm of appeal was ordered to be 
amended so as to make the appeal one on behalf of all the creditors 
on the analogy of a representative suit under sec. 53 of the Transfer 
of Property Act, 1882. This, indeed, is a queer procedure. Where 
there is a Receiver appointed by the Court who represents the whole 
body of creditors (as there was in the Madras case), it is difficult to 
understand why the Court should go in search of analogies. 

According to the English law the trustee represents all the creditors, 
and all proceedings relating to the estate of the bankrupt must be taken 
by him or in his name. If he refuses to act, or to allow his name to 
he used, any creditor may apply to the Court for leave to use his name 
on giving him on indemnit}’ against costs. The leading cose on the 
subject is Ex parte Ktarsley (c). In that case the statutory majority 
of the creators passed a resolution directing the trustee in bankruptcy 
not to take any steps to set aside a settlement executed by the bank¬ 
rupt. The dissentient minority, being trade creditors whose claims 
amounted to 18,000 1., wished that proceedings should be taken, and 
the trustee refusing to move in the matter, they applied to the Court 
in their o^vn names for a declaration that the settlement was void as 
against the trustee {d). It was argued for the trustees of the settlement 
that the applicants though creditors had no locus standi, for if the trustee 
in bankruptcy refused to act, they should have applied to the Court 
to use his name. On the other hand it was argued for the applicants, 
on the authority of Ex parte Sidebolham (c), that a ctyditor was a “person 
aggrieved” and as such entitled to appeal, and that there was not hing 
in the Bankruptcy Act or the Rules framed under it which required 
that leave to make the application should first bo obtained. But this 

(а) Jhabba Lai v. Sh\b Charon Das 961.C. 944. (’26) A.‘M. 801. ■ ' 

(1917) 39 /\11. 162. 37 I.C. 70. (c) (1886) 17 Q.B.D. 1. 

(б) Chou^ppa Ooundtr v. Kathapsru- (d) Se*" Prov. I.A., 1920, «. O."*. 
mat PiUat (1920) 49 2Iad. 794, (e) (1880) 14 Cb. D. 458. 




770 


iiEoruBE XU, 


Para. 819 in. Tho third class of cases comprises orders such as an order of 
discharge or a protection order. In cases belonging to this class any 
creditor may appeal as a “ person aggrieved”. Thus an unpaid creditor 
may appeal against an order granting discharge to the insolvent (j), or an 
order approving a composition or a scheme, though his proof has not been 
admitted at the date of the order, if at the time of appeal his proof has 
been formally tendered and has not been rejected (&). In the one case 
the operation of the order is to preclude him from oil remedy against the 
insolvent and to limit his rights to a payment of a dividend out of the 
insolvent s estate (1). In the other case the operation of the order is to 
limit his rights under the composition or scheme (m). Similarly a creditor 
TPho has tendered bis proof may appeal from an order ArmnlUng an ad¬ 
judication under sec. 41 of the Act owing to the failure of the insolvent 
to apply for his discharge within the time specified by the Court [n), 
or from a protection order (o). A person, however, who merely alleges 
that he is a creditor, but who has omitted for several years to prove his 
debt, is not a person aggrieved " (p). In the case last cited the Court 
refused to give further time to the appellant to tender his proof on the 
ground of laches on his part in establishing his character of ” creditor”. 
As it is necessary to give notice to the non-petitioning creditors under 
sec. 19 of the Provincial Insolvency Act of the date of the application for 
withdrawal, an omission in that respect entitles the non-petitioning 
creditors to file an appeal against the order permitting withdrawal (g). 


Sec. 43 (2) of the Provincial Insolvency Act, 1907, empowered the 
Court, if the insolvent was guilty of any of the offences mentioned in it, to 
sentence him to simple imprisonment for a term which might extend to one 
year. It was held in cases under that Act that where the Court refused to 
frame a charge against the insolvent on the complaint of a creditor, the 
creditor was not a ” pemon ^grieved ” and was not therefore entitled to 
appeal from the refusal (r). The ground of the decisions was that, as 


(j) Ex parte Castle Mail Packet Co. 

(18861 18 Q.B.D. 154. 

(t) Be Langtry (1894) 1 Alans. 169, 

\l) Ex parte Castle Mail Packet Co. 
(1888) 18 Q.BJ}. 154, at p. 168, 
supra, 

(m) Be Langtry (1894) Z Maos. 169, at 
p. 171, supra. 

(n) See Al>bi Beddi v. Venkata Sedd% 
(1926) 61 Mad. B.J. 60, 94 LG. 
351, (’27) A.M. 176. 

( 0 ) Mahomed Saji Easack v. Shaik 
Ahdool Bahiman (1916) 40 Bom, 
461, 31 I.C. 607 { Jai Swxgh V. 
Narmal Dae (1926) 7 Lab. LJ’, 


663 (’26) A.L. 24, 92 I.C. 23^ 

(p) Ex parte Ditton (1879) 11 P’-P’ 
distuiguiabad in Bustomjee Dorao- 
jtt ^ K. D. Brothers (1920) « 
Cal. 866, 880, 99 I.C. 736, (-7) 
A.C. 163. , ,io‘>-i\ 

(g) Eihal Okand v. Jai I’aj'" 

126 I. C. 442, (’30) A. L. 

M ZaduBamv.MahabtrPr^adli^ 

39 Ah. 171, 37 I.C. 990;/^^ 

Sainar v. Manieia A»an {I I 

40 Jlad. 630, 27 I.C. 

ntappa Chelly v. ... 

Chetty (1920) 33 Alad. L. ^ 

54 LC. 740 { Dtgendra Chandra 



APPEALS UNDER PBOV. I. A. 


771 


pointed out in Ex parte OJJieial Receiver («), a “ person aggrieved ” must 
be a man against whom a decision has been pronounced which has wrong* 
fully refused him something which he had a right to demand, while a 
creditor has no right to put the Court in motion under sec. 43 (2) although 
the Court may avail itself of the assistance which he may render (0- 
It was also held that oven if the complaint was made by the Receiver, 
he would not bo a “ person aggrieved ’* for ho was merely the roprosenta* 
tivo of tlio creditors and just as a creditor could not appeal, so ho also 
could not (li). Tne same principles, it seems, would apply to cases under 
secs. 69 and 70 of the present Act (t>). 


820. Receiver.—^Vhero on application is made by the Receiver os 
representing the estate but the application is refused, the Receiver is a 
“ person aggrieved " and is as such entitled to appeal {to). As regards 
wrongs personal to the Receiver, ho is entitled to appeal if ho comes 
within the definition of a " person aggrieved ” in Ex parte Sidebot?Mm 
referred to in paragraph 817 above. Thus whore an official Receiver was 
appointed Receiver of an insolvent’s estate, but ho was removed the next 
day, and another person was appointed Receiver in his place, it was licld 
that ho was a " person aggrieved ” and was as such entitled to appeal (*). 
But a Receiver is not a person aggrieved ” merely because an adjudica* 
tion has boon annulled; ho cannot therefor© appeal from the annulment, 
though if ho is dissatisfied with the commission awarded to him up to 
the date of the annulment, ho may appeal from it (y). Nor is ho entitled 
to appeal from the refusal of the Court to frame a charge against 
the insolvent on his application under see. 43 (2) of the Provincial Insolv¬ 
ency Act, 1907 (s). See para. 819 above, ” Creditor In Azizuddtn 
Ferozedin v. AVamat Alt (o), the opinion \vas exprossotl that where an 


Jiatak V. Itamani ilohan (1918) 
22 C.W.K. 058, 48 I.C. 333; 
/lUu Din V, Firm Kirpa Itam 
Sunder Dae (1037) 170 I.C. 849, 
(*37) A. L. 432; Aehhru Jlam r. 
PtuCim Ferihad (1041) Lnh. 779, 
105 IC. 398. (’41) A. L. 243 ; 
Ixilchand v. TuJjanm (1042) Bom. 
07. 43 Bom. L.U. 904. lOS I.C. 424, 
(*42) A.n. 27 ; thoio aro c&ra 
und^r the |ire*>*nt Prov. Iiuul. Act. 
(«) (18S7) 10Q.D.D. 174. 

(0 (1920) 39 Mftd. L, J. 337, at p. 339, 

C4 I.C. 740, eupru. 

(m) JlVi'Twvjnl Kiehore v. Sanvat Dae 
(1921) 19 All. L. J. 701. 01 I.C. 
802. ( 21) A.A. 240. 

(p) V. AIodlAon (1933) 141 


I.C. 353. (’33) A.N. 0. 

(w) Sx poHe OffidaJ lieeeicer (1857) 19 
Q.1KD, 174. 

(r) Ojpeial Itteeiver, Tanjort v. Satamja 
Saetrial (1923) 40 3Iad. 405, 72 
IC. 22.1, (’23) A.M. 355. 

(y) Jiadha .IfoAon v. Qh/ui Ram (1917) 
Punj. line. No. 93. p. 303, 41 
I.C. 00. 

(x) KitKort v. Dae 

(1021) ID AU. LJ. 701. 01 I.C. 
802, (*21) A. A. 240; Dalyxnrvi 
V. CkKa^erOal (1940) A.N. 24, 
(1045) 820. (1915) JLLJ. 

OSS; OJWal RKfirer r. CheHappa 
CkeHutr (’51) A. II. 935. (F.n.). 
1951. 2 97. 

{«) (1030) 129 I.C. 213. (*30) AX. 070, 


Paras. 
819, 820 
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Paras. 

820-822 


ad interim Receiver’s application under sec. 62 is refused, the judgment- 
debtor cannot appeal, but that tfao Receiver is tbo proper party to appeal. 

821. Any other person aggrieved.—Beside the debtor arid credi¬ 
tors, any person may appeal from an order or decision if ho comes ■within 
the definition of a “ person a^rieved *’ in ExpaHe SidebotJiam dealt with 
in. para, 817 above. The expression “any other person” includes a 
person against ■whom a decision is given under see. 4 which relates to 
questions of title, priorities, etc., or sec. 28 (7) which relates to the relation 
back of the Receiver’s title, or sec. 63 irhich relates to voluntary transfers, 
or sec. 64 which relates to fraudulent preferences (6). See para. 817 above. 
Where an insolvent’s hotel is granted on lease after a public auction, 
the former lessee of the hotel, who is neither a creditor nor the highest 
bidder, is not a person aggrieved, so ns to give him a right to appeal from 
the order granting the lease to the highest bidder (c). The sons or legal 
representatives of a deceased insolvent are not ‘ persons aggrieved ’ 
by the order of the Court appointing a receiver of the insolvent’s property 
for the purpose of distribution (d). Not can the insolvent’s relatives 
appeal against an order refusing maintenance allowance (e). 

822. Questions of title under sec. 4. and second appeal [sec. 75 {l)i 
second proviso].—Sec. 4 of the Act empowers the Court "to decide 
all questions whether of title or of priority, or of any nature whatsoever* 
which may arise in any case of insolvency coining within the cognizance 
of the Court”. Decisions on questions of title, etc., under sec. 4 fall into 
two classes, namely :— 

(1) decisions by a District Oouit on appeal from a subordinate 
Court; and 


(2) decisions by a District Court otherwise than in appeal from a 
subordinate Court. , 


In case {1} a second appeal lies to the High Court on any of the grounds 
menllonei in sec. WO (1) of the Code of Civil Procedure, 10OS. Tiis in fact is 
the onij case in wLich a second appeal is allowed under the Act. In case (2) 
an appeal lies to the High Court o» my ground. The grounds mentioned 
in sec. 100 (1) of the Code are that the decision is contrary to law, or that 
the decision has failed to detonnine some material issue of law, or that 


MakoL V. w. a. Rs,.r, ami) 
133 I.C. 430, (’31) A.L. 586. 


SIS 
ifurad .. 
A.L. 052. 


O^ciaJ neeeiver (’35) 
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there has been a Bnbstantial error or defect in procedure ■which may Para. - 822 
possibly have produced error or defect in the decision of the case upon 
the merits. Putting the above in another form, it may bo said as regards 
orders under seo. 4 that— 


(1) there is a second appeal to the High Court from the appellate 

order of the District Court if tho appeal is one on a question 
of law or any other ground mentioned in sec. 100 (1) of the 
Code. This is under the second proviso to sub-sec. (1); 

(2) there is a first appeal as of right to the High Court from tho 

original order of a District Court whether the question to be 
decided by the High Court is one of law or of fact. This 
is under sub-sec. (2). See para. S24 below. 

[ The question which assumes importance in tho class of cases now 
under consideration is whether tho decision appealed from is one under 
seo, 4. If it is, an appeal lies to the extent mentioned above. Where 
in annulling a transfer made by an insolvent the Insolvency Court treats 
the matter as one under seo. 4 for the purpose of deciding the question 
.whether an appeal lies, the matter must bo regarded as one under seo. 4 
of the Act, whatever the view of the lower appellate Court and a second 
appeal is therefore competent in such a case (/). What then ore questions 
of title within the meaning of soo. 4! 


The questions which tho Court is empo'Wered to decide under 
seo. 4 are “ all questions whether of title or prioritij or of any nature 
whatsoever," etc. 

Questions of title. —Questions under seo. 63 which relate to voluntary 
transfers are questions of title within the meaning of see. 4. Therefore, 
if an application is made by tho Receiver to a subordinate Court under 
860.-53 to sot aside a transfer, and the transfer is set aside, and the decision 
is confirmed in appeabhy the District Court, a second appeal lies at the 
instance of the transferee to the High Court under the second proviso 
to sec. 76 (1), if the question involved is one of law. The Receiver also may 
appeal if the decision is against him (gr), A second appeal would lie 
against the order of the Insolvency Court on the question whether the 
earnings of an insolvent do or do not,vest in the Receiver (h). A Pull 


(/) Amihulbi V. Bilaram IX.R. 1050, 
Kac. 331. 

(ff). Lalji Saheti Bing v. Abdul Oani 
(1010) 15 C.W.N.253. 7 I.C. 765; 
Seth Sheolal v. Oirdharilal (’24) 
A.N.361.78I.C.U0. Seoil/ufftiaA 
V. OJftdal Receiver (1033) 64 MJ.J'. 


3S2. HI I.C. 101, (’33) A.JL 185; 
Rttmaavjami V. Fan£u(a4uvimi(1033) 
65 M.L.J. 293, 145 I.C. 87G, (’33) 
AJU. 653. 

(A) K. U. Kutlami v. Qanpat Telt 
(1042) Bom. 237, 44 Bom. L.B. 264. 
, 202 LC. 175, (’42) AJJ. Ifll. 
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822 Bench of tho Judicial Commissioner’s Court at Nagpur (i) hag, however, 
decided that questions under sec. 53 aro nob questions of title irithin the 
meaning of sec. 4, and that therefore no second appeal lies. Jlacnair, 
0. Jsaid: Sec. 63 corresponds to a section in tho former Act. Sec. 4 
is now and must have been added to make it clear that Judges could deal 
with questions to which sections such as see. 63 did not apply. The 
power given by sec. 4 is expressly stated to be subject to the provisions 
of tho Act. If tho other provisions of the Act authorize the determination 
of any questions raised, tho power given by sec. 4 is not invoked and no 
decision is given under that section.*’ Tho High Courts of lUadras (j) and 
Lahore (I*) have also taken tho view that a decision under see. 63 is not a 
question of title within tho moaning of sec. 4 and therefore a second appeal 
does not lie. Tho question whether a deed of gift made by the insolvent 
more than two jxara before the presentation of the petition is fraudulent 
and void as agaiust the Receiver under sec. 53 of the IVansfer of Property 
Act, 1882, is also a question of title within the meaning of sec. 4. There¬ 
fore, if property tranaferred by way of gift by the insolvent to his wife is 
advertised for sale by the Receiver as the property of the insolvent, 
and if the wife applies to the Subordinate Judge, and the Judge upholds 
the gift as dofut fide, and the Receiver appeals to the District Judge 
who sets aside the gift as being in fraud of creditors, the wife is entitled 
to prefer a second appeal to the High Court if a point of law is involved (/). 
The same rule applies where the transfer impeached is in the form of a 
sale (m). An appeal lies from an order releasing property in favour of a 
claimant and against the Official Receiver who has taken possession of it 
as the property of the insolvent (n). An order to refimd the amounts 
passed against the transferee of the debts due to the insolvent can be the 
subj'eot of a second appeal being an order under sec. 4 (o). See pars. 
824 below. 


Questions of any nature uihatsoever .—Under see. 4 the Court has the 
power to decide all questions whether of title or priority or “ of any 


602, 102 I.C. 116, (’27) A.C. 474 ; 
Kirpa Ram v. 0. R. (’40) A.I.. 6 
{vids supra). 

(tn) Shikri Prasad v. Hafiz Arts Ah 
(1922) 44 AU. 71, 63 I.C. 601. (’22) 
A,A. 196 ; Jitcan Ram V. O. R- 
(1936) 169 I.C. 866, (’35) A.L, 
708; Ehag Mai v. Lala Kishtn Lai 
(’37), A.Ir. 44J, which was a case of 
benami sale by insolvent 
(n) Ganda Ram v. Shiva Hand Gantfh 
Das {'37) A.I-. 757. 

( 0 ) Gottda Ram v. To) Dm (1937) 17l 
I.C. 82, {’37) A.L. 913. 


(») Ramchandra v. Ramchandra (1031) 
134 I.O. 687, (’311 A.N. 163 (F.B.), 

(j) AUigirisubba v. O. B. (1931) 64 
Mad. 989, 132 I.C. 641, (’3J) AJf. 
745. 

(k) Budha Mai v, O. R. Lahore (’30), 
A.L. 122 ; Chet Ram v. Atma Ram 
(’33) A.L. 634; Kirpa Ram t. 
O. B. (’40) A.Ii. 6, a case docwtod 
under sec. 64 Prov. Ins. Act, 
wherein no second appeal w«i 
oUowed although the appeal was 
heard as a revision applicaton. 

{/) Fool Kumari Dost v. Khtrod 
dra Das Ovpta (1927) 31_ 
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ftitETc Tr*a ly »!»rcr*\ An crl*^ Ansnl^ni an aHjndicatlon cad*r »?c. 43 
owin ’ to tL* inJolT^t’5 fi2nre to appiy fcrr his diAshar^ within ths tints 
CtwI bv the CSotirt under sw. 27, is not a d-^cision on a <p3'^tiKi of title. 
Thrr^ Is a confJrt of opinion whether it b a doc^rci on a question “of 
any nature wtistaoerer *’ within »jc. 4. In a Stviras caw P..\mesaEa. J., 
espn-sjvd the opinion that it b (p). In a Uter Mviras ca.««r (p), it was 
held that it is not, and this, it b rabcutte'l, b the cjorrect view. In the 
last «enti::)ned case Patsnhans Walsh, J., said: “ To say that this order 
is passed under see. 4 amounts to sayine that every order under the Act 
can l»e bronrht under see. 4 and that therefore a Stw*nd appeal lies on a 
question of bw apiust every order passed under the Act. Tnat b to 
rttvlcr the Schedule and the plain proviso of sec. 75 (2) cieanin^ea.'* 
In a Lahore ease (r) a subordinate Oaurt eierdunr insolvency jurisdiction 
onl'ced the occup ancy rl^ts of an insolvent to be sd L .\fter the sals, 
the landlords filed a suit apinrt the purthawr for peesesd-on, on the 
-round that the oecupancy rights conH not be soli, and the suit was 
decreed. The pu r eh a j c r applied to the subordinate Court for refund 
cf the purchase price. Beth the subordinate Court and the District 
Court teleeted the application cu the ground th.at the purchaser's conduct, 
ia not resisting the landlord’s suit, was cot braa fM. The purchaser 
appealed to the Hkh Court, whidx t<dd that no second appeal by, since 
no quertion of title triable under see. 4 wm involved- la another Lahcrre 
case (#), it was that an order for conditional discharge of an insolvent 

did,notbllunder »c. 4. XoKcondsppealliesfrouiaacrdercfaDistrict 
Judge grants::^ interest on the debts due to the creditccs fcnui the date 
of ^judication to the date of discharge (t). Xo second appeal lies 
against an order on an application by a creditor to prove his debt, in 
which he has impeached a diaiarge receipt purporting to have bed 


Par3.E22 


{ji) Ke^thtSi PsTS-^ieiS PtraJiary r, 
P^*jn K^siali (ISUSl 

43 Had. U J. £35. SI LC. lU. 
rt5) A. H. 123, 

({) ^j''4s»y^*rri’.iAj7arT. Jts-»alrie\« 
Arr^ a?23) £2 H»i 33T, 114 LC. 
S47, (*23) .\AL 45. Sw DvZu r. 
UU^ LcS (1341) 1>5 La 551. C42) 
.LO. SO; te« also K^JS-si v. 
£3~-.£tsjif (1342) B3=2. Its. « 
Bxa. LR. 132. 2011.a 1S3, r42) 
.LB. 1S3, 'vhi^ was a cam w ba -a 
cdhxlkacknz VIS art adds cn 
£rft ■g; ga l aadso teossi appeal 
was aliSwed; Sss AMcy* t. Ol B, 
(13«) 1 ILLJ, 33. JJC. 2SO. 
043) JLiL3t3; (75elan Rsnl 
-r.KiSyf-ysA (1334) 150 La 305. 
(*34) -LL. SOT ; AldsiUst ▼. Sics*. 
ksT Dst (1335) ICO La S21, (US) 


AR. 502, a cam a b e i a 

w»s acicsst aa e?3»r 

aiids a jaortcac^ by tbe 
Re o f t T*r of tie* coca* 

jasey n^ta afVer tis dacharj-*. 
(r) Fassi Di'^ ▼. Thsla^ Sin;^ (1^33) 
1*5 LC. 337. (*33) AL. €25. 
(») I>a» T-. O. B. (1331) 132 La 

535. f31) A.L. 647. 

( 1 ) S£*pa Ba-» t. S s vs ^ Baa (1333) 
1S4 La 4T2. CSS) AR. 330; 

B»£ian v. AeiajyitsI (l^K) 

AS. W. 172 La 337, C35) 

A.A.33 ; StdarXeAx-.A3iAX!%3S 
(1S42) AS. LJ. 325. 331 LC 355. 
(*42) A»L 519 (1*3.). a case of as 
crier giaatirg eeoihi^ssl iE«- 
cisarj^ wiii bo aspeal 

waaaS?*^ 
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executed by him (u), nor irom an order under see. 01 of the Provincial 
Insolvency Act by a creditor claiming priority for certain debts duo 
to him on account of rent of certain promises in which the insolvent's 
goods wore stored (u). An order dismissing the application of an objector 
to tho sale of certain property by tho Bocoivor on the ground that be 
had purchased it prior to tho insolvency in execution of a decree against 
tho insolvent is appealable on tho ground that tho investigation into the 
application must bo doomed to have been xmdor sec. 4 of the Provin* 
cial Insolvency Act (w). Tbo word "decision” in see. 75 (I) has not 
a technical or artificial moaning. It is to bo interpreted in its ordinary 
and natural meaning. It moans a decision whether it is final or other* 
wise. A decision that tho Court has jurisdiction to entertain an appli¬ 
cation under sec. 4, or a decision that there is no legal obstacle to the 
application, is a decision under sec. 4 within tho moaning of the second 
proWso to sec. 75 (1) (x). Under boo. 75 {1) a person aggrieved by 
tho preliminary decision on tho point of jurisdiction has a right to 
appeal against that dooislon even though the final order of adjudication 
may have been passed, and is under no obligation to appeal only against 
tho final order of adjudication. If he succeeds in his contention that 
the proceedings wore without jurisdiction the order of adjudication 
must necessarily become a nullity (y). The word " decision ” has an 
element of finality ao far as a particular Court is concerned and an 
interlocutory order of a Court cannot be said to be a decision of that 
Court (c). 


An appeal does not lie to the High Court from an order passed 
by a District Judge in appeal from an order of a Subordinate'Judge 
appointing an interiin receiver under sec. 20 of the Act (o). 


Refusal to decide questions e/tj7/e.—Refusal to decide questions of title 
^ • ’■ that section. Thus 

»insolvent is claimed 

by a third person as his own, and tne L»i3i-rii;i. o uugu mthout deciding the 
question of title directs the properly to be sold snbjeot to the claim of 


Oopikabai v. OfiApsi PurtkoMm ^ 
(1034) 59 Bom. 161, 3® 

1236, 154 I.O. 666, (’35) A.B. 80. 
Slohammadi Begum-v. * 

Tan <b Co. (1937) 171 I.O. OP' 

A.L. 96., I ' 

t Mul Be- A*,, 

‘ 


(y) 


J06, (*48) A.M. 520. 

Idndan Lat v- Reza AUKhan I.L.R. 
1940. 1 Cal. 344. (’40) A.C. 244, 
44 aiV-N. 333. 189 I.C. 667. 
XVaHMahomed w, HiganLall.h.'Rt 
68 AlU 639, (’36) A.A. 80, 161 I.a 
3J1. 

Vfnilal V. Virchand 34 Bom. L.R. 

-. R 228, 139 I.C. 41. 
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such person, an appeal lies to the High Court under see. 76 (2) of 
the Act (6). 

Whtrc Dislnd Court entertains appeal tohich does not lie .—If a District 
Judge entertains an appeal which does not lio to his Court, a second appeal 
lies against liis decision. The question whether the second appeal 
lies does not depend upon the view taken by the District Court with 
regard to the competonoy of the appeal before it (c). 


823. Value ol property for purposes of appeal.—Irrespeotive 
of the value of property involved an appeal lies under sec. 75 (1) to the 
District Court against a decision of a Subordinate Judge on a question 
under soc. 4, and a second appeal lies to tho High Court. Sec. 6 {2) of the 
Act does not import into tho Act tho provisions regulating appeals to 
different Courts according to tho value of tho claim or tho proportv 
involved (J). 


824. Appeal as of right from ortgtnal order of District Court [sec. 75 
(2)].—See. 75 (2) gives a right of appeal to the High Court from an original 
order of a District Court if the order is one made nnder any of the sections 
speoided in Schedule I to the Act. Amongst those sections is see. 4 
which relates to questions of title. Where property is seized by the 
Eeoeiver as belonging to the insolvent and on application is made under 
see. 68 to the District Court by a third person claiming the property 
as his own, the decision of the District Court, whether it allows or disallows 
the claim of such person, is a decision on a question of title ^vithin sec. 4, 
and an appeal lies to the High Court from such decision as a matter of 
right under sec, 76 (2) of the Act (e). Similarly where property belonging 
to the insolvent’s sister which would have passed to the insolvent had it 
not been disposed of by her by a will, is'attached by the Receiver on the 
allegation that the will is a forgery, and the legatees' apply to the District 
Court claiming that the property should be r^tored to them, the decision 
of the District Court that the will is not a forgery and releasing the 
property from attachment is a decision on a question of title within sec. 4, 
and the Receiver is entitled to appeal to the High Court from the decision 


{h) Nayan Tara Daii v. Sambhu Nath 
Midhya (1025) 62 Cal. 662. 89 
I.C. 761. (‘25} A.C. 932; Milauxi 
Ram V. Keaar Das (1933) U4 I.C. 6, 
(’33) A.L. 611. 

(c) Na^imuthu Chettiar v. Ramakkal 
(•33) A.M. 475. 

(d) Fool Kumari Dasi v. Khirod Chan¬ 
dra Das (1927) 31 C.W.K. 602, 


102 I.C. 115, (’27) A.C. 474. 

(e) Ohani Muhammad v. Dina Nath 
Puri (1928) lOS I.C. 602, (’38) 
A.I,. 658; Saa also Ckittammal 
▼, Ponnusioami Naicker (1936) 
46 Mad. 762, 92 I.C. 673. (’26) 
AJyi. 363. Mantnohan Roy v, 
Bhupal Chandra (1934) 68 CX/J- 
118, 149 I.C. 677, (’34) A-C. 132. 


Paras. 
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°'' Prinrip'o if » 

* purchaser of profKJft^' ({opo^its (iio purchaao-monoy wth a tfurd person 
to bo paid to tho vendor on registmtion of tho deed of sale, and before 
registration flio vendor becomes insolvent, an order rawlo by the District 
Court, directing tho purclmse-monoy to bo jiald to tho Rocoiver, is one 
deciding a question of title, ami tho purchaser is entitled to appeal from 
tho order to tho High Court as of right under soo, 75 (2) of the Act (ff). 
Wioro an application by tho debtor to tho District Court purported 
to bo made ^^th reforeneo to a sche/no of composition and for the o-Tpung- 
ing of tho debt of tho respondent from tho schwiulo of creditors, it Tvas 
Jield that under see. 75 (2) of tho Act an appeal would lie to tho High Court 
from tho order of tho District Court rojocting tho debtor’s application (^1). 
Another section rcfernxl to in Schcilulo I Is see. 25. In a Lahore case, 
tho District Court ordonxl a cre<litor’8 petition to bo struck off the register 
on tho ground that it M'as not \'orifie<I. It was hold that such an order 
amounted to a dismissal of tho petition under see. 25 and was therefore 
Appealable, and that tho creditor ought to have boon allowed to verify 
tho ixitition, as tho imnt of verification was a mere irregularity (A). 
An appeal can bo taken by tho debtor to tho High Court against the order 
of tlio District Judge declaring a debt to have been proved (i). The 
creditors of an insolvent who hod obtained decrees against the family 
firm, of u'Jzich tho insolvent was a partner, prior to tho order of adjodioa- 
tion, were allowed in a Calcutta cose to appeal against the Insolvency 
Court’s order appoiating in an application by another creditor a receiver 
of the firm’s property including tho insolvent’s interest therein. The 
grounds for the decision wore that it was in effect an order deciding rights 
or deciding priority (j). An order rofusing permission to verify a petition 
for insolvency and directing the petition to be struck off is appealable (k)- 

824A. Dismissal of application for restoration of appeal.—In a 
Lahore case, an appeal pending in a District Court was dismissed fot 
default, on the ground that the appellant had failed to deposit the process 
fee in time. An application for the restoration of the appeal was dis- 

(/) Kali Charan v. MohamrMd Jamil 
(1930) 30 All. L.J. 688, 122 I.C. 

762, (’30) A.A. 498. 

(g) AfuJwAt Bam v. Sheikh CMlam 
Daetgir (1928) 107 l.C. 400. {’28> 

A.L. 423 ; Uaulat Ram v. Bannlal 
(1937) 169 l.C. 809, (’37) A.I.. 2. 
whore tho order of the Diatrict 
Judge, upholding tlio sale of 
oortain property on the ground 
that it belonged to the objector, 
waa held to be appo^blo. 

(g*) Karetnham v. Ramayya, 


I 1051 Mad. 77, (’60) A.M. 492. 

(h) Ram Labhaya Mai V. Firm Chan^^ 

Singh 11932) 133 l.C. 626. (’32) A.L. 
[38. 

i (i) Makan Lai v. Rhagvan St^h 
(1938) 17 Pat. 201, J79 J.C. 426, 

I (’S8) A.P. 471. ' „ 

! (j) Kamala Bala v. Surendra 
' (1937) 2 Cel. 675, 41 C.W.N 1079, 

172 l.C. 914. (’37) A.C, 51711 
(ife) Ram Labhaya Mtd v. F%rm Chanchal 
Singh, supra. 



appeals under PEOV. I. A, 


779 


miBsod. Tho appellant appealed to the High Court against the dismissal 
of tho application to restore. It was hold that under see. 6 of tho Act 
tho provisions of Order 41 of tho Code of Ci«l Procedure u'oro applicable 
and an appeal lay to tho High Court ( 1 ). 

825. Appeal with leave from original orders of District Court [sec. 
75 (3)].—A person aggrieved by an original order of a District Court 
other than an order specified in aoo. 76 (2), may appeal to tho High Court 
by leave of tho District Coiirt or of the High Court. It appears from tho 
decbions that ho is not bound to apply for lea^^ in tho first instance to tho 
District Court. He may apply for leave to the High Court. No difficulty 
arises where leave has been obtained from tho District Court. Where 
tho leave of the High Court has not been obtained for filing an appeal 
but the appeal is admitted, the irregularity can be cured by granting such 
leave at the time of hearing (m). It is important to note that the original 
order must amount to a final decision disposing of the application or 
matter and not a mere finding that the Court has jurisdiction to dispose 
of the application which would necessarily imply the regulating of proced¬ 
ure. Such finding is not appealable (n). 

Ltavi tohen to be obtained .—^Where no application for leave has been 
made to the District Court, it may be made to the High Court. Where 
leave is obtained at the time of the admisKuon of the appeal, no difficulty 
arises. Where leave is not obtained at that time, the question arises 
whether the admission of the appeal is in itself tantamount to the granting 
of leave, and, if it is not, whether leave may be granted after the admission 
of the appeal. 

There is a conflict of opinion whether the mere admission of an appeal 
amounts to the granting of leave to appeal. In a Patna case it was held 
that if the appeal is admitted, and it is proceeded with as if leave was 
granted, it is tantamount to the granting of leave (o) and this decision 
has been followed by the High Court of Calcutta (p) In a Lahore case 
it was held that it was not (g). In a later Lahore case, where the petition 
for appeal included a prayer for leave, and the appeal "was admitted 
without specifically stating that leave was granted, it was held that the 


(I) Bir Singh v. Humphrey' {1930) 
120 I.C. 791, {’30) A.L. 112. 
{n») JUoliobtr Prosoti v. Ram Tahal 
(1937) 16 Pat. .724, 172 I.C. 737, 
‘ (’37) A.P. 665.- 

' (n) LaMhmappa v. Venlala (1942) 
1 M.L.J. 113, (’42) A.M. 305. 
' (o) Oopal Ram v. Magni Ram (1928) 
7 Pat. 375, 378, 107 I.C. 380, (’28) 
A.P. 338. 


(p) Dinrtjpur Trading and Banking Co, 
Ltd. V. Probhath Chandra Sen 
(1933), 66 Cal. L.J. 440, 142 I.C. 
484, (’33) A.C. 161. 

{q) Thakur Singh v. Oanga Singh 
(1927) 9 Lah; L.J. 257, 259, 103 
I.C. 623, (;27) A.L. 424. The 
case seems ' to have been one 
under eoo. 4; if so, no leave was 
necessary. 


Paras. 
824A, 825 
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Para. 825 appeal must be deemed to have been filed with the leave of the Court (r). 

Even if no leave is obtained before the filing of the appeal, the High Courts 
of Calcutta (a), Madras (/), Allahabad (u), and Patna (r) would, if the 
case is a fit one for appeal, grant leave at the hearing of the appeal, though 
the application for leave is made at a late stage of the proceedings (w). 
In one case, however, the I^ahore High Court refused to grant leave on the 
ground that it was not applied for till practically tie whole case had 
been argued on both aides (»), though the case, it would seem, was a fit 
one for appeal. In a later case (y), the High Court of Lahore granted 
leave at the hearing of the appeal, but the same Court has now ( 2 ) definitely 
adopted the view that where an appeal has been admitted to hearing 
it should be considered that the necessary leave was granted. The High 
Court of Madras has gone the length of holding that if the appeal has been 
preferred within the period of limitation (i.e., ninety days Irom the date 
of the order), the application for leave to appeal may be granted even if it 
is made after the period of limitation for the appeal has expired; and, 
further, that even if an appeal cannot be deemed to have been filed until 
leave is granted, tlie Court may under sec. 78 extend the period for the 
filing of the appeal (a). 


(r) 


(0 


(«) 

(«) 


(w) 


Ram Chand v. Shop Mohra Shah 
(1029) 11 Lah. LJ. 198, 200, 
no I.C. 427, (’20) AX. 622. The 
case Bee»8 to have been one under 
sac. 4; if so, no leave was noces. 
eary; KansAi Ram v. ffan Ram 
(1936) 17 Lah. 775, 171 I.C. 610, 
(’37) A.L. 87; Sodhi Lai Stngh v. 
Rirm Lala BihaH Lai (1937) 
171 I.C. 31. (’37) AX. 895 ; Sagar- 
mal Hanoman Praaad v. Abdul 
Rahman (1938) 13 Luck. 757, 

173 LC. 631, (’38) A.O. 101. 




Anincdhha v, 0£lcial Receiver, 
I,L.R. 1942, 1 Cal, 427. ('42) A.C. 
241, 201 I.C. 568. 


Ananthanarayana Ayyar v. Sanko’ 
ranarayana Ayyar (1924) 47 Mad. 
673, 677, 70 I 0. 395, r24) A.M. 
345 ; Offtcidl Receiver, Cuddapah v. 
Subbiah (1927) 50 Mad. 8I5, 817, 
105 I.C. 138. ('27) A.M. 860. 
Radha Mohan v. Jlf. O. While (1023) 
45 AU. 364, 365, 73 I.C. 413, 
(’23) A. A. 468. 

Qoval Ram v. Magni Ram (1928) 
7 Pat. 375. 378, 107 I.C. 3SO 
(’28) A.P. 338 t Lharmatidth Pm- 
»ad V. Surji Debt I.LX. 33 Pat. 185, 
(’54) A.P. 459. 

Soe Radha Mohan v. M. C- WRHe 


(y) 


(*) 

(w 

I 

i, 


(1925) 45 All. 364. 73 I.O. 41S, 
(’23) A.A. 466. • ' • 

— . f . -W—.I'/JO*??) 


account of want ot due diUgbace, 
see Tara Chand v. Salkishen (1933) 
141 I.C. 36, (’33) A.L. 243, where 
the Court refused leave at the 
hearing ••on the merits _ 


7anga Sam v. Oj^cial Re^^ 
;1932) 138 I.C. 258 (’32) A.L. 248. 
where it was hold that an order 
jy the DUtrict Court ro^iDg to 
'ostore an appeal disnussed for 
leCault was appealable; but leave 
was granted ex majore eautela. 
!)orind Chand v. Mohomwii Atrart 
•33) A.X 643; see Mangat Rat v. 
liote Mohan Lai (1934) 149 IC. 
>35, (’34) AX. 33. 

Inanlhanarayarta Ayyar 
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Concurrent jurisdiciion of the High Court to grant leave. —Under the Para. 825 
English laTT uhero the order is made by a County Court, an appeal lies to a 
Divisional Court of tlio High Court. The decision of the Divisional Court 
upon any such appeal is final and conclusivo, ** unless in any case the 
Divisional Court or the Court of Appeal secs fit to give special leave to 
appeal therefrom to the Court of Appeal,” srlioso decision in such case 
shall bo final and conclusivo (b). It has been held in England that the 
application for leave should be made in the first instance to the Divisional 
Court and that it should bo made immediately after the Divusional Court 
has pronounced its judgment. ** Tliero appears, indeed, to bo nothing to 
prevent such application being made later, but it is manifestly the con¬ 
venient course that the application should bo made at tho time, for then 
all tho facts aro clearly in tho minds of tho judges” (c). 


In India it has been held that tho High Court has concurrent juris¬ 
diction to grant leave. It has tlierefore power to grant Icavo though 
leave has been refused by the District Court (d). A creditor can appeal 
with tho Icavo of tho High Court without first applying to tho Official 
Rocoivor to appeal and receiving his refusal («). 


Oraniing of leave discrelionari;.--T!bo section does not say in what 
cases leave to appeal may bo granted; it leaves it to the discretion 
of tho Court. liCave, therefore, may bo granted oven if the appeal 
does not involve any question of principle or of law and tho only question 
involved in the appeal is one of fact (/). It scorns, however, that the 
Court will in granting l^ve bo guided by tbo principle undcrljung sec. 
100 (1) of the Code of Civil Procedure, lOOS, and grant leave if a question 
of principle or of law is involved, or. the legal conclusion drawn from 
findings of fact aro alleged to be erroneous. Where the only questions 
involved are questions of fact, leave may be granted if the facts of the 
case are complicated or the findings ore glaringly Wrong. Tho Calcutta 
High Court has held that there is no appeal against the order of an Insol¬ 
vency Court filing a complaint for an insolvency offence. It was, how- 
ever, incidentally observed by Derbyshire, C. J., as follows :—“If there 
is any appeal against such an order, and I for my part am not prepared 
to say that there is, it seems to me that it must be under sec. 76, sub- 


(6) B. A., 1883, 8. 104; B. A.. 1914, 
B. 103. 

{c} JR« Walker (1884) 1 Morr. 249, 260: 

Re Maud (1891) 8 Morr. 144, 148. 
(d) Madhu Sudan Pal v, Parhali Sun- 
dari (1914) 19 C.W.N. 760, 29 I.C. 
406; Ofinal Receiver, Oudappah 
V. (1927) 60 Mad. 816, 106 


I.C. 138, (’27) AJJ. 869: Jugal 
Kiehore v. lehar Dae (1019) Punj. 
Roc. No. 63, p. 156, 61 I.C. 695. 
(e) Kandasioami v. Ran^o^amt (’38) 
A M. 370. 

U) SkOnee Shah v. Hira Lai Rakhal 
Chand (1928) 104 I.C. 613 (’28) 
AJ*. 23. 
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Para. 825 sec. (3), of the Act. and only by the leave of either the District Court 
or tiio Higli Court. I am of opinion that a very strong case will be 
needed to justify the granting of such leave (g).” 

As has already boon stated, under the English law where the order is 
made by a County Court, on appeal lies to a Divisional Court of the 
Digh Court, and the docision of tho Divisional Court is final unless the 
Divisional Court or tho Court of Appeal gives leave to appeal to the Court 
of Appeal. In Ex parte Qilchrist (^f), tho Divisional Court refused to 
grant leave to appeal from its docision. Ix>ave, however, was granted 
by tho Court of Appeal. In tho course of his judgment Lord Esher, 
M.R., said: “The Divisional Court refused an application for leave 
to appeal from their decision, but leave to appeal was given by this 
Court. Tho jurisdiction which tho judges of the Divisional Court have 
to give or to refuse leave to appeal from their own decisions is a veiy 
delicate one. Jleroly to say that they are satisfied their decision is 
right is not, I venture to suggest, a sufficient reason for, refusing leave 
to appeal, when the question involved is one of principle and they have 
decided it for the ilrst timo. If that was carried to its legitimate con* 
elusion, they ought to refuse leave to appeal in every case." 


Appeal from order refusing to annul transfer .—^An order refusing 
to annul transfer under sec. 54 is not appealable without leave (0* 


Appeal from order graiUing review .—^An appeal is preferred to the 
District Court from an order of o Subordinate Judge. The District 
Court does not decide the appeal on the merits, but holds that a regular 
suit, should he filed, and'on this ground alone allows the appeal. An 
application is made for a review of the order and the District Court 
grants the application and fises a date for hearing the appeal on the 
merits. The order granting the application comes within sec. 76 (3), 
and an appeal lies from it to the High Court with the leave of the District 
Court or of the H^h Court. In dealing, however with such an appeal, 
the Court shoixld be guided by the principles laid down in 0. 47, r. 7, 
of the Code of Civil Procedure, 1908 (j). The Patna High Court, how¬ 
ever, has held that no appeal can be entertained from the order refusing 
review even in proceedings in insolvency {k). That view, it is submitted, 
is not correct in view of the express provisions of the Provincial Insolvency 


Madan Mohan v. Emperor (1938J 
2 CaJ. 478, 42 C.W.N. 787,1801.C. 
237, {’39) A.C. 264. 

{1886) 17 Q.B.D. 521, 627^8. 
Tara Chand v. Balkishen (1933) 
1411.C. 36, (’33) A.L. 242. 


(i) Ara«nu Lai v. 

(1922) 44 All. 605, 57 I.C. 317, 
(■22) A.A. 206. , 

Ik) Nanah Bam v. Jvgal ATmAot* < dO! 
A.V. 177. 
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Act. The Madras High Court has hold that the provisions of sec. 75 
must bo understood to ovorrido tho provisions of 0. 47, r. 7 of the Civil 
Procedure Codo in so far as that rule bars a right of appeal from on 
order rejecting an application for review (i). 

The insolvent has no right of appeal under sec. 68 against any 
decision or act of tho Receiver relating to the administration of his 
estate, c.p., a sale of his property. If ho docs appeal, tho appeal is 
incompetent. AVhero an appeal in such a cfwo was preferred to a District 
Court, and the Court entertained it and gave leave to the insolvent 
to appeal to High Court, it was held that ho had no power to grant 
tho leave (m). A creditor is entitled to appeal against an order of the 
District Judge rejecting his application to modify his predecessor’s 
order of ann\ilmcnt by vesting tho insolvent’s estate in the Official 
Receiver until tho debts are paid (n). 


826. Parties to appeal.—^Tho Reuiver is not a necessary party 
to an appeal in wlUch tho very order of adjudication, as a consequence 
of which tho Receiver was appointed, is in question (o) [see para. 797 
above]. In a Calcutta case however (p), Rankin, 0. J., held that where 
an appeal is brought by a debtor from an adjudication order, the Official 
Assignee was a necessary party to tho appeal. The learned Chief Justice 
said : The adjudication order when it is once made vests all the pro* 

pexty of the insolvent in the Official Assignee and all creditors have 
an interest in the order. The effect of an appeal from an adjudication 
order, if the appeal is successful, is to take the property out of the Official 
Assignee’s hands and to deprive the creditors of the benefit of the trusts 
of the property which was in the hands of the Official Assignee”. Where 
a creditor has been added as respondent to a creditor’s petition and the 
debtor is adjudged insolvent, then in an appeal by the insolvent, the 
insolvent must bring on record the legal representatives of the respon¬ 
dent creditor, who may have died pending appeal (j). Where a creditor’s 
claim to rank as secured creditor is disallowed, and he appeals from 
the order joining the Receiver as a party respondent, the other creditors 


(J) Vetrayya v. Kotireddi (1941) 1 
M.LhJ. 637, (’41) A.M. 688; Sher 
Singh V. Firm BUJuin Lai Swaj 
Bhan (’37) A.L. 568. 

(in) Sakhawat AU v. Radha Mohan 
(1919) 41 All. 243. 49 I.C. 816; 
Sitaram v. Malialya (1941) 43 Bom. 
L.R. 805, 197 I.C. 409, (’41) A.B. 
416. 

(n) Ramakrishna Beddy v. 0. R. (1938) 
176 IC. 48. (’38) A.M. 461. 


(o) Afo(( Ram v. Kewal Ram (1927) 

9 Lah. L J. 650,, 105 I.C. 669, 
(’28) A.L. 202 ; Karaandaa v. Jlfa- 
ganM (1902) 26 Bom. 476 [a 
casa imder the l.I.A., 1848]. 

(p) Qviam Muataffa-v. Madanlal 

68 Oil. 624, 130 I.C. 877, (’3l) 
A.C. 167. 

(g) Lorind Chand v. Mohammad Akram 
(’33) A.L. 642. 


Paras. 
825, 826 
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Paras» 

829-831 


tho debtors are mombera of a finn and it is the firm that is adjudicated 
insolvent tho law of abatement irill not strictly apply (c). 

830. Procedure In appeal.—Sec. 5 (3) of tho Act provides that the 
High Courts and District Courts in regard to proceedings under this Act 
in Courts subordinate to tlicni shall have the same poivers and shall 
follow tho same procedure as they respectively have and follow in regard 
to civil suits. Henco if an appeal is filed under this Act to tho High 
Court tho rules of procedure laid do^^■n in 0. 41 of the Code of Civil 
Procedure, 1903, will apply to the appeal, A respondent, therefore, 
in such an appeal is entitled to file a memorandum of cross-objections 
under 0. 41, r. 22. of tho Code (d). 

831. Iflmltatlon fsec. 75(4)}.—The periods of limitation for appeals 
to tho District Court and to the High Court arc thirty days and ninety 
days respectively from the date of the order appealed against. 


See. 78 (1) provides that the provisions of secs. 6 and 12 of the Indian 
Limitation Act, 1908, shall apply to appeals under f Jiis Act. Under sec. 5 
of the Limitation Act tho Court may admit an appeal after the period 
of limitation prescribed therefor, if the appellant satisfies the Court that 
he had sufficient cause for not preferring the appeal within such period. 
Sec 12 of tlie Limitation Act provides that in computing the period of 
limitation prescribed for an appeal, the day on which the judgment 
complained of was pronounced, and the time requisite for obtaining a 
copy of the decree appealed from, shall be excluded. For the purpose 
of sec. 12 of the Limitation Act, a decision under see. 4 of the Provincial 
Insolvency Act is to be deemed to be a decree [see sec. 78 (1)J. See 
paras. 845 and 846 below. 


It has been held by the High Court of Allahabad under the rules made 
by it under 0. 43 of the Code of Civil Procedure, 1908, that if an appeal is 
preferred uithin the period of limitation prescribed therefor, the fact that 
the order appealed from is not filed until after the expiration of that period 
does not take the appeal out of time, provided the order is filed before the 
hearing (e) 


In a Calcutta case the Official Receiver made a report on the I2tii 
September 1933 rejecting a creditors proof On the 19th September 1923 
the District Judge made an order confirming the report. On the 1st 


Pramg Mandar v. Multeshwar 
Prasad I.L.B. 26 Fat. aiS, (’49) 

A P.63. , , 

Atagavpa Chettirtr v. Chockabngam \ 
Ckettiar (1918) 41 Mad. 904, 84 I 


IC. 203; ChhatanLi V. Avadh Nor- 

ain (1946) A 0. 243, (1946) O.U -N- 
117,223 1.0.238. . 

Santi Lal'y. Raj Naratn 
119 I.C. 4 (-9) A. A. 858. 
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October 1923, that is, Anthin twenty-one days from the date of the order 
of the Official Receiver, the creditor applied under sec. 68 of the Act 
against the Receiver’s order. On the 13th December 1923 the District 
Judt'e rejected the application holding that as the report had already 
been confirmed by him the proper course for the creditor was to appeal 
under sec. 76 to the High Court. Against that order the creditor appealed 
to the High Court. The appeal to the High Court was preferred within 
ninety days from the 13th December 1023. It was argued on behalf of the 
respondent that the order of the 19th September 1923 must be deemed 
to be the order appealed from, and as the appeal was filed more than 
ninety days after the date of that order it was time barred. But this 
firgument Was not accepted and it was held that the District Judge 
had no power to confirm the report of the Receiver until after the expira¬ 
tion of twenty-one days from the date thereof [see sec. 68], and that 
the order appealed from was the order dated 13th December 1923. The 
appeal, therefore, was not time-barred (/). 


832. Revision [sec. 75 (1), first proviso].—By the first proviso to 
seo. 76 (1) the High Court has power, for the purpose of satisfying itself 
that an order made m any appeal decided by the District Court was 
“ according to law,” to call for the case and pass such order with respect 
thereto as it thinks fit. This proviso is in terms similar to sec. 25 of the 
Provincial Small Causes Courts Act, 1887. The power given to the High' 
Court bj’ this proviso is very wide. In tlie exercise of this power the 
High Court may set aside any order if it is not “ according to law ” (j). 
This poiver is much wider than the power of revision under ssc. 116 of the 
Code of Civil Procedure, 190S. Under that section the High Court has no 
power to interfere unless the subordinate Court has exercised a jurisdic¬ 
tion not vested in it by law, or has failed to exercise a jurisdiction so vest- 


(/) Gohindi Chandra Majmudar v. 
HaH Charan t’26) A.C. 826, M 
I. C. 332 

(ff) Nagoba v. A. V. Zimarda (1939) 
1211.C. &4. (’29) A.N. 338 ; Budha 


613; V. Vfnkataswami 

(1933) 65 M.L.J. 298, 145 I.C. 
876, (’33) A.lil. 653 } I'wAu'anofAaa 
V. Appa (’43) A.M. 672; 

Abdullah v. Shankar Da^ (1936) 
160 IC. 921, (’36) A.L. 502; 
Abdul Fabbar v. Onkar Nath (1936) 
All. L-I. 698. 1G3 I.C. 831. (’36) 
A.A. 489; Baihu Mat v. Kunj 


Bekari (1937) 166 IC 801, (’37) 
A. A. 4; Kamla Bai v. Chttra 
Pratad (1938) All. 84, 173 I.C. 
876. (’38) A A. 59 ; Itadha Vallabh 
V. Awchit Bnjaram (1932) 141 I.C. 
48, ('33) A N. 39; Jansa Qhanni 
Kalal V. Bamkruhna (1037) Nag. 
512, 168 I.C. 895, (’37) A.N. 31. 
whore it was pointed out that the 
High Court will act in revision euo 
mola if the facts justifying intor- 
feTon«> BT© brought to it® notice 
even by n single creditor; O. B. 
V. Neminadha MudaUar (’45) AJil. 
253, whom it was ssid tliat ques- 

nt ror.^ ho --a’-l-.-.- ' 


Paras. 
831, 832 
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Para. 832 ed, or has acted in the eierciae of its jurisdiction ilJegaUy or with material 
irregularity. Only one right of appeal is proyided by the Insolvency 
Act under sec. 76 so far as decisions other than decisions under sec. 4 
of the Act are concerned. The dnality of the appellate order of the 
District Court can be challenged only by way of revision to the TTigh 
Court as provided by the proviso to sec. 75 (1) {h). 

The proviso applies only to appellate orders of a District Court. It 
does not apply to original orders of a District Court, that is, orders specified 
in sub-secs. (2) and (3) of this section. Purther, the proviso applies 
only to a final order passed by a District Court in appeal. It does not, 
therefore, apply where an appeal lies to the High Court under the second 
proviso (t). It has been held that the question whether the Courts would 
have exercised better discretion if they had acted under cl. (b) or cl. (c), 
and not under cl. (a) of3ub-3ection2of sec. 41 is notone which can proper¬ 
ly he raised in revision {j). 

Sec. 75 clearly contemplates that the High Court should be very 
reluctant to interfere in revision with the findings arrived at by the 
District Judge unless the order is perverse or palpably wrong {k). 

Bevision under sec. 115 of O. P. By virtue of sec. 6 (2) the High 
Court has power to revise an order under sec. 115 of the Code made 
fcy a District Court in the exercise of its insolvency jurisdiotion. The 
only case, however, in which that section may be availed of is one where 
leave to appeal has been refused by the High Court under sub-sec. (3). 

As regards appellate orders of a District Court other than those mentioned 
in the second proviso to sub-sec. (1), no litigant would resort to sec. 
116 in preference to the first proviso to sub-sec. (1), the powers of the 
TTig h Court under that proviso being much larger than those under sec. 
116 of the Code. Further, the powers of the High Court under sec. 

' M) Kedar Nath v, AU Ahmad, the order of adjudication cannot bo 

1942 All. 756, (’42) A.A. 219,2011.C. challenged as revision U there wm 

386 ; also Sarjubai v. Co-operative no appeal from that order or from 

Society, Nanpa I.L.R. 1948 Nag. the order vesting the property on 

284, (’49) A.N. 39, the OfBcial ,,o 

1 *) ■ ■ .. 

V. Krishnan Lai (1934) 150 1.O. SO, , 

(’34) A.L. 198. See also Cotm- . • ■ ' 

baiore VenJcatrarttan Vilas Co. Ltd. , . 

V. Official Receiver, Coimbatore, ’ ' ■ „ 

I.LJl. 1940Mad,191, (’40) AJtf.30, 

160 I.C. 125 where it was hold that 
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116 can only be invoked in cases in which no appeal lies to the High 
Court. There can therefore bo no revision under that section of any 
of the orders referred to in sub-sec. (2), for such orders are appealable, to 
.the High Court. Nor can there be any revision of any of the orders specifi¬ 
ed in sub-sec. (3), unless the High Court has refused leave to appeal from 
such order (1). This then is the only case in which recourse may be had to 
sec. 115. But the chances of the High Court entertaining a revisional 
application under that section in a case when it has refused leave to 
appeal are on the face of it almost nil {»»). 

833. Review.—Sec. 5 (1) of the Act provides that subject to the 
provisions of the Act, the Court, in regard to proceedings under this Act, 
shall have the same powers and shall follow the same procedure as it 
has and follows in the exercise of original civil jurisdiction. Hence a 
Court exercising insolvency juris^ction under the Provincial Insolvency 
Act, whether it is a Court subordinate to a District Court or a District 
Court sitting as an appellate Court in insolvency (n), has power to review 
its own orders (o). The limits of the power are those prescribed by 
0. 47, r. 1, of the Code of Civil Procedure, 1908 (p) Under 0. 47, r. 1, 
a person aggrieved by an Order may apply for a review of the order on 
the ground of the discovery of new and important matter or evidence 
which, after the exercise of due diligence, was not within his knowledge, 
or could not be produced by liim at tho hearing when the order was made, 
or on tho ground of some mistake or error apparent on the face of the 
record, or for any other sufficient reason. It has been held by tho Privy 
Council in Chhajju Ham v. Neki (g), that O. 47, r. 1, must be read as in 
Itself definitive of the limits within which review of an order is permitted, 
and the words “ any other sufficient reason ” mean a reason sufficient 
on grounds at least analogous to those specified in the rule. 


Though no review may He from an order under 0. 47, r. 1, of the Code, 
the Court which passed it may rehear the matter if the order was made ex 


(l) Seo Chandra Nath Sen v. Nagendra 
Nath Ganguly (1928) 107 I.C. 
467, (’28) A.C. 263 5 Milawa Ram 
V. Ke^ar Das (’33) A.L. 611. 

(m) Kantilal v. Rajnikant (1942) Bom. 
173, 44 Bora. L.R. 132, 201 I.C. 
188, (’42) A.B. 169. 

(n) Afannu Lul v. KunJ Rihari Lai 
(1922) 44 All. 605, 67 IC. 317 
(’22) A.A. 206. 

(0) Official Receicer, Tanjore v. A'afaro- 
ja Saslnal (1923) 46 Mad. 403, 
72 I.C. 225. (’23) A.M. 335; ./iW*. 
reddi V. TVntofaiTti</» (1926) 51 
Mad. L. J. 60. 94 I.C. 351, (’27) 


AJtl. 175 5 Ayyasami v. O. R. 
(1932) 61 Mad. L.J. 719, 135 I.C. 
750, (’32) A.M. 63; VenLatapayya 
. V. Punayya (1933) 65 MJj.J. 173, 
145 I.C. 346, (’33) A.M. 631 
(F.B.) 5 Ramkrishna v. O. R. (1940) 
1 M.L.J. 032, (’40) A.3I. 724, 
where it was said that upon a 
proper review application a Court 
could modify its own vesting order, 
othorwiso it could not. 

(p) Ptw&lorun V. Ramlrithnan (’5.5) 
A.M. 1049. 

(g) (1022) 49 IJt. 144, 3 Lah. 127, 72 
IC. 566, (’22) A.rC. 112. 


Paras. 
832, 833 
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Paras. 

833-835 


!^rte. In a Calcutta case (r), Kankin, C, J., said: “ Apart altogether 
from any statutorj' provision in the absence of a provision to the contrary, 
a judicial officer who makes an ex parte order imposes a burden on a 
person who is not present before him, and that when the person affected 
brings the matter to his notice, it is always open to him to undo the order 
•on the ground that the original order was made on insufficient materials 
or that for other reason it should not hove been made,” 


B.—Appeal to Court against Receiver. 


834. Appeal to Court against decision of Receiver fProv. I. A. 
sec. 68].—If the insolvent or any of the creditors or any other person 
is aggrieved by any act or decision of the Receiver, he may apply to the 
Court, and the Court may confirm, reverse or modify the act or decision 
complained of, and make such order as it thinks fit (s). 


This section corresponds to sec. 22 of the Provincial Insolrency Act, 
1907, The right given under this section is a right to apply to the Court. 
But though the word used in the section is “ apply”, a proceeding xmder 
this section is more commonly known as an appeal. The marginal note 
to the section also contains the more familiar word " appeal”. See also 
Bankruptcy Act, 1914, sec. 80 


835. Act of decision or the Receiver.—The acts and decisions of 
the Receiver referred to in this section would be mainly those mentioned 
in secs. 56, 69, 61, 62. 63 and 64 of the Act. There is a difference of 
opinion whether if tlie Receiver refuses to take a proceeding at the request 
of a creditor, as for instance, if he refuses to move the Court under sec. 
53 or sec. 64, the refusal is an “ act ” or “ decision ” within the meaning 
of this section. The High Court of Allahabad {t) has held that it is. The 
Madras High Court (tt) has held that it is not, but if after hearing the 
parties he declares that a transaction impeached by the creditors is valid 
and refuses to apply to the Court to set it aside, the declaration amounts 
to a “ decision ” within the section. An attachment of certain property’’ 
alleged to belong to the insolvent by the Official Receiver in pursuan^ 
of the order of the Insolvency Court is not an ” act ” or “ deehion 
of the Receiver, but a mere ministerial act and the appeal against such 
attachment is not barred by the lunit of time imposed against such appeals 


(r) - 

(») 

(0 


0917) 39 All. 152. 37 I-C-Jf* 
{«) Anantha Narayana 
laro iJarayana 
Mod. 673, 079-680. 79 I.C. 

('24) A3I. 345. 
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by sec. 08 (i»). Acconling to the Nagpur High Court, the word “ act ” 
in see. 68 is not limited to tho act of tho Rei»iver in tlio management 
of tho estate, but includes statements made by him in Court in tho course 
of the insolvency proceedings (jo). The s.ale of tho insolvent’s property 
by tho Receiver is an “ act ” of tho Receiver within the meaning of the 
section {x). 

836. Who may apply.—Tho persons entitled to apply under this 
section arc : (1) the insolvent, (2) any creditor, and (3) any other person 
•aggrieved by an act or decision of the Receiver. An Official Receiver 
cannot invoke the provisions of sec. 6S to have his acts or decisions revised 
or modified by the Insolvency Court. But an Insolvency Court has 
inherent powers vested in it outside the provisions of sec. G8 to rectify the 
defects, mistakes or errors committed by the Official Receiver. It 
cannot he said that the Court is powerless to prevent an injury being 
done to tho general body of creditors and the insolvent in consequence 
of a mistake committed by tho Official Receiver in the conduct of an 
auction sale held by him, merely because the person who applies to the 
Court to have tho mistake rectified is the Receiver Jnmself and not a 
creditor or insolvent (y). 

837. The Insolvent.—Tho insolvent is entitled to apply if he is a 
** person aggrieved.” This subject is discussed in para. 818 above. 

838. Creditor.—^If properties belonging to tho insolvent are adver¬ 
tised for sale by the Receiver subject to certain mortgages, and on the day 
Jixed for the sale the Receiver announces that they would be sold free of 
incumbrances, and the properties are sold free of incumbrances, the Court 
may on the application of a creditor set aside the sale. The sale is 
injurious to the estate and tho creditor is a “ person aggrieved,” for had 
the announcement been made earlier there would probably have been 
more bidders and the properties would have fetched a higher price (a). 
See para. 819 above. 

839. Any other person aggrieved.—The question as to who is a 
person aggrieved ” is discussed in para. 817 above. 

A mortgagee who has, before the insolvency of the mortgagor, pur¬ 
chased the mortgaged property in execution of a decree for sale obtained 


{v) Nathn Ham v. Madan Gopal 
(1932) All. L.J. 391, 136 I C. 791, 
(•32) A.A. 408. 

^ic) VitTioba Bhanji v. Anna Bdliram 
(1940) 188 I.C. 173. (’40) A.N. 142. 
(s:) Venkatnchalan v. Murugesan, supra. 


(jf) Vtnkata Krishna Ayyar v. Official 
Retxiter (’60) A.M. 311, 1950, 1 
ML.J. 16. 

(a) Ttrusenkatachariar v. Thangayiam’ 
mal (1916) 39 Mad. 479, 29 I.C. 294. 


Paras: 

835-839 
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8S9, 840 


by him-against the mortgagor, is not a “ person aggrieved " by an 
advertisement for sale of the same property by the Receiver as property 
belonging to the insolvent, for if the property was not the property of 
the insolvent at the date of adjudication, it could not vest in the Receiver, 
and a sale thereof by the Receiver could not pass any title to the purchaser 
and cause no prejudice to the mortgagee. But a Receiver being an 
officer of the Court, the Court has inherent power to review his conduct, 
and the Court will thefrefore inquire into the matter and if the mortgagee 
has acquired a valid title to the property by his purchase the Court 
will stop the sale (a). "Where the Court in an order of annulment makes 
an order vesting the properties in the Receiver, which are the subject- 
matter of a suit, the alienee is a party aggrieved and may appeal from 
such an order (6). It has been held by the Allahabad High Court that 
the true beneficiaiy under a promi'ssoiy note is a ‘ person aggrieved ’ 
within see. 68 of the Act and has loctts standi to go in appeal agaii^t a 
decision although the pro note does not stand in his name and he was 
not the person who had gone to the receiver to.prove his claim (c). 


840. Sale by Receiver.—The Receiver is entitled to sell the insol-' 
vent’s property without the consent of the Court [sec. 69 (a) ]. The' 
Court therefore has no power to set aside a sale by the Receiver in the 
absence of proof of fraud or collusion or material irregularity in conducting 
the sale or misconduct on his part causing injury to the estate, or unless 
the Receiver acts beyond his authority or in excess of his powers. A sale 
by the Receiver is not a “ proceeding under this Act ” within the meaning 
of sec. 5, and the provisions of O. 21, of the Code of Civil Procedure, 1908, 
do not apply to sales by him (d). "Where the insolvent’s property was 
not liable to attachment and sale under sec. 60 of the Civil Procedure 
Code the insolvent can maintain an objection against the act of the receiv¬ 
er in selling such property on the ground that that property did not vest 
in (fi). But where the receiver holds a sale under the directions 
of the Court the sale is not an act of the receiver but of the Court and^n 

(a) 


HaTiseahar Qhosh 
Qhosh (1913) If 
20 I.C. 683. See 


V. Jtakhal Daa 
C.WJfi.' 366, 
also Viramaya 


it>) 

(0 

w 


Afauno Thf* Dun v. Po JZo (1937) 
6 Btmg. 768, 107 I.C. 172, (’28) 
A.R. 60: Tirurenkalacharutr v. 
Thangayiammal(191G) 39Mad.479, 
29 I.C. 204 { IJantuhor Ohosh 


V. Ralhal Daa Qhoah (1913) If 
366. 20 I.O. 683 ; KeshtA 
Dto V. B. Baiendra Kumar (1936> 
1S5 I.C. E63, (’35) A.A. 687, 
where it was suggested that the 
rival claims of a purchaser frora 
the Official Receiver and the high-, 
eet bidder should be left to bo 
settled by a suit j i?oma«ra»ni v. 
OJi. (1941) 2 JLLX 38-, (41) 
AJU. 827. . ^ 

Sardar v. Navin (1937) 

All. L.J. 129,167 I.C. 940. (’3?) AA. 
226. 
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application under sec. 08 is not maintainable. An application to set 
aside such, a sale would lie under sec. 4 of the Provincial Insolvency Act 
and is not barred even if brought more than twenty one daj's after the 
sale (/}. See para. 600 above. 


The insolvent, however, has no locus standi to impeach a sale by 
the Receiver as the whole of his property vests in the Receiver and he has 
no interest left in the property, A sale by the Receiver as causing injury 
■to the estate can only be impeached by a creditor {g). See para. 818 
above. As to sales by Of&oial Receiver, see para. 769 above. 


841. Receiver as a party to an appeal under sec. 68.—^The High 
Court of Allahabad has held that tho Receiver should be jomed as a 
party to every, proceeding under this section (4). In a Sladras case a 
creditor whose claim was not allowed in full by the Official Receiver 
applied to tho Court under this section. All other creditors were made 
parties to the application, but nob the Official Receiver The Official 
Receiver, however, had notice of tho application, and he did not appear 
and resist the application. It w'as held that the omission to join the 
Official Receiver as a party was a mere irregularity, and the Court proceed¬ 
ed to deal with tho case on the merits (t). It is submitted that even 
in a case such as tho above tho Court should order that the Receiver 
be joined as a party to tho proceeding as representing the estate. 


842. Seizure of property of third person by Receiver.—Where 
property claimed by a third person as his own is seized by the Receiver as 
belonging to the insolvent [sec. 56J, such person may proceed by an appli¬ 
cation under this section, or he may bring a regular suit to e.stablish his 
right to the property. This section does not take away the right of such 
person to proceed by Way of suit. But if he elects to apply under this 
section, and the case is decided, the decision ivill bar'a subsequent suit in 
respect of the same matter. See para. 65 above. Where the Receiver 
attaches property alleged to belong to the insolvent in pursuance of the 
order of the Court ordering him to take possession of tho property, the 
attachment is a mere ministerial act done in pursuance of tho o^er of the 
Court, and is not an “act” or “decision” of the Receiver irithin the 


(/\ Deosthan If^arsingji v. Bhakt (193SI 
178 I.C. 110, (’38) AN. 320. 
{g) Stdram v. Mahallya (1941) 43 
Bom. L.B. 803. 197 I.C. 409, 
(’41) A.B. 416; Bam Chand v. 
Ahmad Yar (1933) 140 IC. 80S, 
(’33) A.L, 65. 

(A) JAa&&a Lai v. Shib Charan Da» 


(1917) 39 All. 1B2. 37 I.C. 76; 
Mai Chand v. 0. R. (1937) 168 I.C. 
389, (’37) A.L. 611. 

(») .KMmanwwamt Nader v. Fenlafa. 
0ami Koundan (1934) 46 Alod. 
L. J. 242, 78 I.C. 857, (’24) A.SI. 
830. 


Paras. 
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meaning of sec. 68. Consequently an application by a third party claim¬ 
ing that the property attached was his own property falls within the 
scope of sec. 4, and it is not barred though made more than 21 days after 
the date of attachment (j). 


843. limitation for an appeal under sec. 68.—The period of limita¬ 
tion for an application under this section is twenty-one days from the 
date of the Act or decision complained of. The Court, however, has the 
power to extend the time under sec. 78 (1) read with sec. 5 of the Indian 
Limitation Act, 1908. If an application is made within twenty-one days, 
there is no objection to supplementing it by additional grounds after the 
expiration of that period (^). Where, however, the Receiver sells lands, 
wiiich having regard to the provisions of the Punjab Alienation of Land 
Act he has no jurisdiction to sell, an objection may be lodged at any time 
and sec. 68 has no application (f). 

G.^Appeah from orders of Official Receiver, 

844. Appeal from orders of OlScial Receiver [sec. 8DJ.—Certain 
powers may be delegated to the Official Receiver under sec. 80 of the Act, 
namely:— 


(1) to frame schedules, and to admit or reject proofs of creditors; 

(2) to make interim orders in any case of urgency; and 


(3) to hear and determine any unopposed and ex parte application. 


Sec. 80 (1), as it originally stood, provided for the delegation of other 
powers as well, namely, to hear insolvency petitions, to examine the debtor 
nnd to make orders of adjudication, to grant orders of discharge, and to 
approve compositions or schemes of orrangoment. These provisions 
were repealed by sec. 7 of Act 39 of 1926. 


Sub-sec. (2) of sec. 80 is in the same terms as eub-sec. (2) of sec. 5‘2 o 
the Provincial Insolvency Act, 1907. Sub-sec. f2) provides that, subject 
to the appeal to the Court provided for by section 08, any order made cr 
net done by the Official Receiver in the exerciso of the said powers shnll he 


iJ) 


Nathu Bam v. Madan (Jopal (IMS) 
30 AU. L-J. 3fU 136 l.C. 701. 
(•32) A.A. 403. 

C. Datta V. V. S. Mukhopadhya 
(1927) 103 l.C. 695, (’27) A.C. M4; 
Shalar Khan v. Suntulh Stngh 


il) 


(1932) 13G l.C. 2C7, (’32) A.h. 3-« | 
Jai KUhan V. Ckiragh Om (5JJ 


V. O. n. tlM»> 13? 
701. (’31) A.L. 133. 
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<U*tnn«l the order or not of tlie Court/* The «*ord'<'* Rhnllbc deemed the Para. 844 
onler or net of the Court,” are nlw in «oc. C (1) of the PrcAidenoy* 
town** latolvcncy Act uii’icli jiroviden that an onler mwlo or net done by nn 
orticcr crniKjavnHl under that ncclion ” nhall be deemed tho onlcr or net 
of the Court.” Tiie w*onI “Court ” in deHnwl in the I*re^idcncy-tou*ns 
Insolvcney Act ns “tho Omrt exerciHing jtiri<uliction under thw Act.” 

There was n similar definition of tho word ’‘Court ” in sec. 2 (1) (g) of tho 
l‘rovincial In*«jlvency Act. 1907, but that definition liiw been omitted 
in the present Act. If the ivortU “subject to tho nji|)CAl to tho Court 
provided for liy section OS “ had not occuireil in sec. 80 (2), tho Ofiicial 
Iteceivcr would have been “tho Court” under tlie present Act ns to 
onlcrs made by liim in the oxerciso of tho |K>wers Hpecifietl in sec. 80 (I). 

If so, the OITicml Iteccivrr would be a Court subonlinate to a District 
Court, and nn apjieal would lie from his ortiern to tho District Court, 
and the decision »f the Distriet Court iii npjic.al would be final under 
sec. 75 (I). Hut tho nonls “ suhjecl to the appeal to the Court provided 
fur by section OS " do occur in tho section. It has accortlingly been hold 
in cn.ses under the Provincial Insolvcncj' Act, 1907, that tho OlHcial 
Iteccivcr is not “ the Court.” Therefore, a jicrson aggrieved by an order 
made by the Official Iteceiver has to apply in tho first instance under 
«ec. 08 to the Court in which tho insolvency proeceilings aro ponding, 
and If that Court Is a District Court, an ap|>eal lies from tho order of 
the District Court to the High Court under see. 75 (2) or sec. 75 (3), tho 
order of the District Court not being an onlcr made in appeal from an 
order of a subonlinate Court. It was also held in the same cases that tho 
wonl “appeal” m sec. 80 (2) was a mistako for “application” Tho 
result of the decisions is that the OITicial Receiver is not a Court subordin* 
ate to tho District Court within sec. 75 (1) of the Act, and that ho is in tho 
same posit ion ns an ordinnrj* receiver oven as to onlcrs made by him in the 
exercise of the powers delegated to him under ficc. 80 (1) of the Act (m). 

If this bo tho correct view, as it seems to be, tho whole of sub-sec. (2) 
becomes Buperfluous. This was pointed out in ono of tho two case.s 
cited above (n), but tho Legislature seems to have overlooked it. There 
arc two courses open to tho Legislature—either to omit tho sub-section 
altogether in which case sec. 08 w ill operate or to omit tho words “ subject 
to the appeal to the Court provided for by see, 68,” and to provide for 
an appeal from the order of the Official Receiver to tho District Court 
.subject to the same provision.s as those contained in see. 75 (1). 


(m) ^Ii.1 V. Kupptii (lOI") 40 Mad. «a«n» v. Dmn (19301 1861.C. 

7-^2, 39 I.C. 429; C!iid<imb<tram 22, (’39) A.L. 460. 

ChtU'/ V. ^'ag<ipp<i Chfiti/ (1915) (r) Atto v. Kwjjpni (1917) 40 Mad. 752, 

38 Mad. 1.1, 16 I.C. 820; Rmn at p, 757, 30 I.C, 429. 
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7. LImKatlon under Provincial Insolvency Act. 

Para. 845 845. Limitation [Prov, I. A., s. 78].—Tho piw'isiong of sees, 6 onti 

12 of tho Indian Limitation Act, 1008, apply to appeals and applications 
under tho IVovincinl Insolvency Act (o). 


Wiero an order of adjudication has been annulled under tho Act, 
in computing tho pcrio<l of limitation prescribed for any suit or appli. 
cation for tho execution of a docrco [other than a suit or application 
in respect of which tho leave of tho Court was obtained under see. 28 (2)] 
Mhich might have been brought or made but for tho making of an order 
of adjudication under tho Act, tho porioil from tho date of tho order 
of adjudication to tho date of tho order of annulment is to bo excluded: 
provided that nothing herein containc<l shall apply to a suit or appli¬ 
cation in respect of a debt provable but not proved under tho Act. 


In a case before tho rrh-y Council a question arose whether tho 
words "under tho Act" wliioh follow tho word "annulled" in see. 78 {2} 
would justify tho drawing of a distinction between annulment under 
tho express provisions of tho Act and tho annulment resulting from the 
sotting aside of tho adjudication by tho appellate Court as was the case 
before flioir Lordships. It was argued that tho latter class of annulment 
wU not fall \rithin tho meaning of the words "annulled under the Act" 
used in sea. 78 (2). Sir Kfadhavan Nnir in delivering the judgment 
of tho Board observed ns follows: "Their Ixjrdships are unable to 
see any force in the argument. Tho opening words of sec. 35 ‘where 
in, tho opinion of tho Court a debtor ought not to have been adjudged 
an insolvent’ are wide enough to include an annulment resulting from 
the sotting aside of adjudication by the Appellate Court. In their 
Loidships’ view the words ‘annulled under this Act’ in sec. 78 (2) 
Avould include an annulment resulting from tho setting aside of the 
adjudication by the appellate Court’’. Therefore it would make no 
difference in calculating the period to be excluded, whether the annul¬ 
ment is the result of the appellate Court’s order (p). 


( 0 ) 

ip) 


Abid Ali V. B. Ktdar Nath (1932) 
142 I.C. 820, (’33) A.O. 83. 
Govind Prasad v. Pawanhumar 
(1943) 70 LA. 83, (1943) Nag. 669. 
47 C.W.N. 715, 208 I.C. 102, 
(’43) A.PC. dSsCharu Chaiulra 
V. Pamesh Chandra (1937) 1 Cal. 
628, 171 I.C. 280, (’37) AC. 158; 
see also ; O. It. v. Ptrm Lalchand 
(1943) 207 I.C. 124. (’43) AJtf. 
94, where special circumstances 


are indicated under which ® 
which is alive against a f* 
debtor would not neceesarwy 
alive against the eon notwithstana- 
ing the revesting of property ai 
annulment ;S. M. TC 

Amulya Chandra (1940) 19 • 

799. (*40) A.A. 494. where the 
technical use of the word P 
in the proviso to 
boon explained S Bahratn v. P 
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This section is not intended to extend the period of limitation 
for a suit or application brought by tho insolvent himself and it is intend¬ 
ed purely for tlio benefit of creditors who ore prevented from proceed¬ 
ing against him by tho order of adjudication ( 5 ). The section was 
intended to incorporate the principles of sec. 14 of tho Limitation Act 
so as to meet tiie situation which is lilcely to arise frequently in insol¬ 
vencies. Tiiat principle operates to enable a person who was prosecuting 
with duo diligence another proceeding founded upon tho same cause 
of action in another Court to exclude tho time during which he was 
prosecuting tliat proceeding. Want of diligence and failure to do what 
could bo done to recover tho debt in spite of the insolvency, that is 
to say, failure to prove for the debt would deprive the party of the 
benefit of tho section (r). IVhen a debt though provable under 
the insolvency is admittedly not proved, the section can have no 
application (s). 

The section excludes time only in the case of an annulment of an 
order of adjudication and it cannot be applied even by analogy to a 
case where adjudication was not annulled but an absolute discharge 
was granted to the insolvent ((). 

No distinction can however be drawn between the effect of annul¬ 
ment of an order under sec. 35 and the effect of the discharge of an 
order by the Court of appeal (w). 

846. Limitation as to appeals and applications.—The preceding 
paragraph is in substance a reproduction of sec. 78 of the ^ovincial 
Insolvency Act, 1020. Before the enactment of that section there 
was a conflict of decisions as to whether the Courts had power to admit 
appeals and applications under the Provincial Insolvency Act, 1907, 
after the expiration of the period of limitation prescribed by that Act, 
if sufficient cause was shoivn for such admission. There was also a 
conflict of decisions as to whether the Insolvency Court had power 
under that Act to exclude the time requisite for obtaining a copy of a 
judgment. It was held in a large majority of cases that the Act of 1907 


(«) Radhakisan v, Vttamchand, I.L.R. 

1945 Nag. 427, (’44) A.N. 313, 
(0 Nandtal v. RamdaUa, I.L.R. 1942 
Nag. 306, (’41) A.N. CO., 191 I.C. 
554 ; Lakshmi Narsinfiam v. Ven 
Valluji * Co. (’49) A.M. 363,1948, 
2 M.LJ. 488. 

(«) Amar Singh v. Imperial Bank of 
India I.L.R. 14 Lah. 426, (’33) A.L. 
953, 146 I.C. 686. 


case before tho Pnvy Council 
decision whore tho Court took a 
different view. 

(q) Chandulal Laxttiinarayan v, Bhi- 
i-amchand Premchand I L.R. 1936, 
Nag 41 (’36)AN 117,1631.0.127. 

(r) Sogmull Laehtram v. Parandlia- 
mayya I.L.R. 1941, Mad. 136, 
f’4in A.M. 716, 193 I.C. 70.3. 


Paras. 
845, 846 
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LScrruEE xii. 


Paras. 
846, 847 


was a self-contained Act and that the general provisions of the Indian 
Limitation Act, 1908, could not be introduced into the Act. It was 
accordingly held that sec. 5 of the Indian Limitation Act, 1908, which 
provides for the admission of appeals and applications after the period of 
limitation prescribed therefor and sec. 12 of the same Act which provides 
for the exclusion of time requisite for obtaining a copy of a judgment 
did not apply to appeals and applications under that Act {v). On the 
other hand it was held in some eases that the Act of 1907 was not in 
itself a complete code and that the general provisions of the Indian 
Limitation Act applied to the Act of 1907 {w). ’To put an end to this 
conflict it was provided by sec. 78 of the Provincial Insolvency Act, 
1920, that the provisions of secs. 5 and 12 of the Indian Limitation 
Act should apply to appeals and applications under the Act of 1920. 
The section (see. 78) does not apply to an application which had become 
barred while the Act of 1907 was in force (x). The mere fact, however, 
that an appeal or application may arise out of insolvency proceedings 
commenced while the Act of 1907 was m force is no bar to the appli¬ 
cation of this section (y). The section applies only to applications 
and appeals. It does not apply to insolvency petitions which are governed 
by see. 9 (2) of the Act. That section provides that a creditor’s petition 
must be presented toUhin three months after the commission of the a® 
of insolvency, and the Court has no power to admit it if it is eo 
presented within that period (z) 

The Bankruptcy Act, 1883, contained a provision empowering the 
Court to extend the time for doing any act or thing prescribed ^ ® 
Act (a). That provision has been reproduced in the Bankrupt^ ^ 
1914, sec. 109 (4). A similar provision occurs in the Presidency- o 
Insolvency Act, sec. 90 (5). 

847. Limitation as to suits.—MTiere an order of 
annulled, and a suit is instituted by a creditor after annulmen , an_ 


L%ngayya v. Chinna 2inrayana 
' (1018) 41 Mod. leo, 44 I.C. 805 ; 
Thal-ur Pnisad v, Pannolal (1913) 
35 AU. 410, 20 IC. 673; Sica- 
romayya v. Bhujanga Bao (1916) 39 
Mad. 693. 30 I.C. 703; Bamastraim 
Pillai V. Venkarswara Atyar 11919) 
42 Mad. 13. 48 IC. ,,, 

(uj) Dropadi v. Him Lai (191-) 34 All. 

490. 10 I.C. 149. 

(.) Aisappo’fJ^ '-- 

(1923) 44 Mad. LJ. 393, 7- 1^- 
488. (”.13) A.M. 462 
(V) Karuthan Chett.ar v Bdman ChelU 
(1923 45 Mad. L. J. 844, 80 I. C- 


376. (’34) A. M. 400 jl* 

(e) Bulomal v. «S^«»wr AAay ^ 

' 1C 610, (’28) A. S. 177: 

44 M,d. I- J. m 

(1930) 127 I. C. -15. <30) A. ^ 
417 ; Gangpe Prtmtt A Co. 

352; Vaithianatha v. i 135 I. I'- 
(1932) 61 Mad. I>. 3.^. 

013. 1'32) A. 

(a) B. A.. 1883, 8. l®-> 
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suit is bamil nt tl»e <into of institution, the question nrisca M-hcthcr Para.- 847 
the jwriotl from tlic date of the oitler of odjwUcation to tlie date of 
tho onler of annulment ©in he excluded in computing the period of 
limitation proscribetl for tho suit. The Provincial Insolvency Act, 1007, 
did not contain any section pron'ding for such n case nor is there any 
provision to that effect in the Indian Limitation Act, 190S. It was 
contended in some cases both under tho Prcsidoncj'-toims Insolvency 
Act, 1909, and tho Provincial Insolvency Act, 1907, that sec. 15 of the 
Indian Limitation Act, 190S, which provides for tho exclusion of time 
where a suit has hecn stajTd by injunction or hy an order of tho Court, 
uppUeil to such a case, the ground oC the contention being that after 
adjudication no suit to recover a debt provable in insolv'onc}' could 
bo brought without tho leave of tho Insolvcncj* Court and that such 
prohibition operatcil as a stay within tho mc.aning of sec. 15 of tho Indian 
Limitation Act. Tiio vious answer to that aigument was that tho 
fact that a suit could not bo brought irithout the leave of tho Court did 
not create an absolute bar to tho institution of tho suit, and it was occord' 
ingly hold that sec. 15 of tho Indian Limitation Act did not apply. 

Tlio result was that tlicro being no provision m tho Act of 1007 nor in 
the Indian Limitirtion Act providing for such cases, the general rule 
applied, namely, that if the period of limitation onco begins to run 
it continues to run whatever happens (6). “Tho principle of tho rule— 
if on such a technical matter tlicro can bo said to bo any principlo^ 
appears to bo that if any man has a causo of action which is ripo so 
that he has an opportunity of bringing his action and does not do so, 
he thereby takes the risk of somo unexpected oi'ent happening which 
takes away from him tho possibility of bringing his action within the 
remainder of tho period which lio has under tho statute. Tho rule 
may work hardship in particular cases, but it is so well established 
that no Court would noiv decline to follow it” (c). Tlio same difficultj' 
arose as regards applications for execution of decrees. To remove 
this hardship the legislature intervcnc<l and by sec. 78 of tho Provincial 
Insolvency Act 1920, it is now provided that where an order of adjudi¬ 
cation has been annulled under that Act, in computing the period of 
limitation prescribed for any suit or application for the execution of a 
decree, the period from tho date of tlie order of adjudication to the date 
of the order of annulment is to be excluded. 


(6) I!a7nasuami PilUii v. Govindasami 
NaicLer (1919) 42 Mad. 319, 49 
I. C. 625 (a case under Prov. I.A.] ; 
SidhraJ Bhojraj v. Alii Haji (1923) 
47 Bom. 244, 67 I C. 67, (’23) A.B. 


33 [e case under P.-t. I. A.]. 

(c) JJe Benzon (1914) 2 Ch 68, 76 ; 
AlLayi/a v, Appatjifa {lQi.7) A.M. 
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The suit contemplated by this section is a suit against the insolvent 
•which is not barred at the date of adjudication {d). The section does 
not apply to suits barred at the date of adjudication (e), nor does it 
apply unless the adjudication has been annulled. If a suit is instituted 
during the pendency of the insolvency proceedings, and it is barred at 
the date of institution, the period from the date of the order of adjudi¬ 
cation to the date of the institution cannot be excluded. The period 
to be excluded is from the date of the order of adjudication to the date 
of the order of annulment, and there being no aimulment, the section 
does not apply. *'So long as the insolvency proceedings are pending 
the period of limitation is suspended, provided the claim "was not baited 
on the day of adjudication, and if the order of adjudication is annulled 
the right to proceed against the insolvent would revive and the period 
during which the insolvency proceedings were pending would be excluded 
if the person wishes to proceed against the insolent or his property” (/)• 


The section does not apply where a creditor has before annulment 
obtained leave to sue or to execute his decree, the reason being that 
where leave is granted there is no impediment in the way of a suit or 
execution. The leave to sue or to execute must be ynconditioual. If 
leave is granted subject to the condition that the creditor should deposit 
the proceeds of the sale in execution with the Receiver, it is no “leave" 
within the meaning of this section, and if no suit is filed or execution 
proceedings instituted on such leave, the creditor is entitled to the benefit 
of this section and the period specified in the section vrill be excluded 
in computing the period of limitation for any suit or proceeding in exe¬ 
cution which he may institute (g ). 


Before a party can claim the benefit of the exclusion enacted by 
the section, two conditions have to be satisfied. The suit or application 
in which limitation is pleaded must be in respect of a debt provable 
under the Act and, it must also have been proved under the Act. Proof 
of a debt in insolvency means that kind of proof only which entitles a 
creditor to have his name entered in the schedule and none other. Evi¬ 
dence given to make out that a petitioning creditor is qualified to apply 
to have the debtor adjudicated insolvent is not proof in insolvency 
and unless he tenders proof of his debt in the manner indicated in sec^- 


id) Anumula Achi'ah v. Penmalla 
Papiah (’45) A. M. 73. 

U) Seo Pe Ben:o»v (1014) 2 Ch. 68. | 
//) ■ Machanjeert Ahmed v. Oomnda j 
Prahhu (192S) 61 Mad. 862 (’28) 
A. M. 977 : Sambayya v. Pedda 
Subayyo (1038) Mad. 430, 176 J. C. J 


321, (’38) A- 31. 10; 

V. Kashmir* Bank Ltd. (193-) 13 
I. C. 878, (’32) A. O. C9, a caM 
of exocutton of a •>-t 

Mul Chand v. Bajdhar ( 10 - 5 ) -3 
All. L. J. 976, 88 I. C. 644, ( .6) 
A. A. 735. 
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49 his name cannot bo entered in tho Scbedulo and however true his Para. 847 
debt may be, lio cannot bo allowed to como in for a dividend nor can 
ho bo permitted to elaim in a suit, for tho recovery of tho debt after 
annulment of tho insolvency, an exclusion of tho time during which the 
insolvency* remained ponding if ho has not proved the debt in tho sense 
explained above (A). 


Tho section docs not apply to a suit in respect of a debt provable 
but not proved under the Act (i). A debt is provable under tho Provin¬ 
cial Insolvency Act unless it falls within the ambit of sec. 34 (1) of that 
Act (j). Ordinarily a person who has lodged a proof and fulfilled all 
tho requirements of soo. 49 could bo said to havo “proved” his debt 
within tho meaning of tho pronso to sec. 78(2) (k). In that connection, 
their Lordships of tho Pri\*y Council observed in Qovind Prasad v. 
Pawankumar (/) as follows; “There is no authority in support of the 
proposition that a debt can bo said to bo ‘proved’ under the Act only 
if it is accepted or admitted by tho Court. “Provable’ and ‘proof’ 
arc words of technical import in tho language of the law of insolvency. 
A creditor proves his debt when ho lodges a proof in the mode prescribed 
by tho Statute”, that is, by fulfilling the requirements laid down by 
see. 49 of the Act and, U’hen he lias done that he has proved bis debt 
wthin tho meaning of sec. 78 (2). Tho word “proved” is not confined 
to the mode of proof contemplated in see. 49 but includes also other 
sufficient evidence to establish the debt which tho insolvency Court 
is bound to accept (m). A certified copy of the decree which is legally 
accepted in evidence, is proof of a decree debt and, when such a copy 
is tendered to the receiver in insolvency the decree debt is proved ivithin 
tho meaning of the proviso. Sec. 49 of the Act provides only one of 
the modes in which a debt can be proved. It is open to the creditors to 
prove his debt in any other mode (n). The admission by the judgment 
debtor of the debt in his application to declare him an insolvent does 
not amount to proof of the debt Avithin the meaning of the section, (o). 


(ft) Sogmull Lachiram v. Pararidhamr 
ayya Ftrm Penali, supra (r). 

(i) Walaiti Bam v. Partap Singh (1933) 
135 I. C. 104, (’32) A. L. 173. 

{j) Badhalisan v. UUamcTiand (’44) 
A. N. 313. 

(k) Laxtni Bat v. Bukmaji Rao (1934) 
37 Mad. 767, 161 I. C. 284 (’34) 
A. M. 465. 

(l) Qovtnd Prasad v. Pawankumar 
(1943) 70 I. A. 83, (1943) Nag. 
069, 47 C. W. N. 715, 208 I. C. 102, 


(’43) A. PC. 98, 46 Bom. L. R. 306. 

(m) ATanjct-a Nainar v. Afuru^e^o 
OoundanJ. L. R. 1947 Mad. 665, 
(’47) A. M. 331 ; Satyabadi v. 
Shri Jagannath I. L. R. 25 Patna 
447, (’47) A. P. 161, 2311. C.14. 
(») Satyabadi v. Shri Jagannath, supra, 
(o) Kri^naPanick^r V. Kunchu I.L.R. 
1954 Tr. Co., 858, (’64) A. Tr. Co. 
1 (F.B.) See also Fatal Asim v. 
* Tulshiram (’38) A. O. 8, 1711.C. 
609. 
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8. Costs. 


849. Costs of Official Assignee or Receiver.—The following rules 
relating to the costs of the Official Assignee and of the Receiver are 
well established and require special notice : 

(1) Where an Official Assignee or a Receiver brings or defends a suit 
he is as between himself and the other parties to the suit like any other 
litigant. He may therefore be made personally liable for the costs of a 
suit or an application to which he is a party, subject to the Insolvency 
■Gourt allowing him to recoup himself out of the estate if his conduct 
has been bona fide (z). Such being the case, the Official Assignee or 
Receiver should, where the estate is small, before embarking on litigation 
as plaintiff or defendant or making an application, obtain from the credit¬ 
ors or other persons in whose interest he is conducting the litigation 
for his own protection an indemnity against the costs (a). Where 
however, the Official Assignee is discharging a statutory duty imposed 
upon him by the Act, there is no power to order him to pay the cots (6). 


Where a decree in a suit or appeal directs the Official Assignee or 
Receiver to pay the costs, without stating that the costs should be paid 
out of the insolvent’s estate, the decree may be executed against him 
personally. It is, however, open to him to apply to the Insolvency 
^ourt for au order that he may reimburse himself out of the estate (c). 


(2) Where a plainti^ becomes insolvent pending his suit, and the 
■Official Assignee or Receiver elects to continue the smt and becomes a 
party, he adopts the whole suit as from the commencement, and may be 
made personally liable for the whole of the costa if he is unsuccessful (d)- 


(3) "Where a defendant becomes insolvent pending the suit, and the 
•Official Assignee or the Receiver is brought on the record as a defendant, 


■iz) Ex partt Angcratein (1574) L. R. 9 
Ch. App. 479 [application]; PtUa v. 
La Fontain (1880) 6 App. Caa. 
482 [plaintiff]; Ealakriahna Jl/c- 
non V. Manakkal Uma (1929) 
62 Mad. 263, 114 I. C. 825, (’29) 
A. M- 105 [plaintiff]; James Beds 
V. C. A. Turner (1883) 7 Bom. 
484 [dofendant]; Bai Kashi v, 
Chunilal (1929) 31 Bom. L. R. 
1199, 122 I. C. 857, (’30) A. B. 
11 [defendant]; Watson v. 
day (1882) 20 Ch. D. 780; Be 
Mackenzie (1899) 2 Q. B. 566; Be 
Bryant (1889) 8 Morr. 262; Laeha* 
■man Das v. Lakakmi Karain 1.1.. B. 
54 AU. 444 (’32) A. A. 288, J37 


) Ex parte Anyeraio'n (1874) L. B-9 
Ch. App. 479; Laehmandas v. 
Lakahm* JVoram,. Bupra. 

) Be John Ttceedle Co.. Ud. 

2 K. B. 697. „ 

I Balakriahna Menon v. 

Umo (1929) 62 Mad. 263, 114 ^ 
825, ('29) A.M. 105; In re 
sUKtm* Chatty (1941) 2 M-LJ. U 

92 I.C. 620, (’25) A. M. 736 ; In re 
Bamasrsami Chetty (1941) 5 M.LJ. 
110, (’41) A3L 633. 
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he may elect to contest tho plaintiff’s claim or allow judgment to go Para. 849 
against him. If he elects to defend, but the defence fails, he may be 
made personally liable for the whole costs of the defence (e). But if he is 
made a party solely for the convenience of other parties and submits 
himself to the orders of the Court he will ordinarily not be required 
to pay any costs to any opposite party {/). If the obligation to pay 
costs arises under a decree subsequent to adjudication, the plaintiff 
can prove the costs, if the debt, in respect of which the costs are an 
incident is one which itself is provable in insolvency. In a partition 
suit the debtor is under no obligation contingent or other\vise towards 
the plaintiff before the decree in that suit and the costs provided in the 
partition decree are not provable in insolvency (g). 


(4) If the OflBcial Assignee or the Receiver brings an unsuccessful 
motion, however careful he may have been, the Court will generally order 
him to pay the respondent’s costs. If the motion is brought with the 
leave of the Court, he %vill have the right of indemnity given him by that 
order. The order for costs should not be directed to be limited to the 
assets in the hands of the 0£cial Assignee or the Receiver. If the assets 
in his hands are insufficient to pay all the costs, he must bear them 
personally. In such a case be should have protected himself by obtaining 
an indemnity from the parties in whose intei^st the motion was brought 
before he started proceedings {h). The same rules apply where the Official 
Assignee or the Receiver unsuccessfully resists an application (i). 


(6) Where an appeal is preferred by the insolvent against an order 
of adjudication, the Court may, besides awarding costs to tlie respondents 
(petitioning creditors), award to the Official A^ignee or the Receiver the 
costs which he has incurred in appearing in the appeal and supporting the 
creditors (j). Where an Official Receiver is respondent to an appeal from 
a receiving order or order of adjudication and the appeal is dismissed 


(e) iraison v. Holliday (1882) 20 Ch.D. 
780; Bomeman v. IFtlaon (1885) 
28 Ch. D. 53; School Board For 
London v. TFaW Brothers (1891) 

8 Morr. 202. 

(/) See Dansk Rekilrtffel Syndikat v. 

Snell (1908) 2 Ch. 127, at p. 138. 
(ff) Shethireddi v. 0. R. (1937) 2 
I 1 I.L.J. 29 , 172 I.C. 251, (’37) A.M. 
725. 

[h) Ex parte Angerstein (1874) L.R. 

9 Cli. App. 479 ; Re Suresh Chander 
Oooyee (1918) 23 C.W.N. 431, 
61 I C. 654; Re TP. H. Willinsort 
'(1884) 1 Morr. 65; Re Olanville 

(1885) 2 Morr. 71; Re Arthur 


jrUliams ct C7o. (1913) 2 K.B. 
88; Re Mackenzie (1899) 2 Q.B. 
556; Re Bryant (1889) 6 Morr. 
262, 

(t) Re John Ttceedle and Company 
Limited (1910) K.B. 697 ; Re Qaley 
(1890) 7 Morr. 253; Re Bryant 
(1889) 6 Morr. 262; Re Abdul 
Rahiman Sahib di Co. (1028) 
61 Mod. 308, 112 I.C. 486, (’28) 
AJU. 890; O^cial Assignee of Cal. 
euUa V. Ramraian Das Bagree 
(1927) 54 Cal. 317, 327-328, 102 
I.C. 539. (’27) AC. 639. 

(/) In the matter of Haroon Mahomed 
(1890) 14 Bom. 189. 
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Paras. 

858*856 


(o) the conduct of proceedings under this Act in the name of a 

firm; 

(p) the forms to be used in proceedings under this Act; 

(q) the procedure to be followed in the case of estates to be 

administered in a summary manner; 

(r) the procedure to be followed in the case of estates of deceased 

persons to be administered under this Act. 

(s) the distribution of work between the Official Assignee and his 

deputy OP deputies. 


854. Sanction to Rules under Presidency-towns Insolvency Act 
(s. 113).—Rules made under sec. 112 are subject, in the case of the 
High Court of Judicature at Fort William in Bengal, to the previous 
sanction of the Governor-General in Council end, in the case of any other 
Court, of the Local Government. 


855. Publications of Rules under Presidency-towns Insolvency 

Act (8. 114).—Rules so made and sanctioned are required to be publish¬ 
ed in the Gazette of India or in the local official Gazette, as the case 
may be, and they have thereupon the same force and effect with regard 
to proceedings under the Act In the Court which made them as if they 
had been enacted in the Act. 

856. Rules under Provincial Insolvency Act (s. 79).—The High 
Court may, with the previous sanction, in the case of the High Court of 
Judicature at Fort William in Bengal, of the Governor General in Council, 
and, in the case of any other High Court, of the Local Government, make 
rules for carrying into effect the provisions of the Provincial Insolven^^' 
Act. In particular and without prejudice to the generality of the fore¬ 
going power, such rules may provide— 

(a) for the appointment, and remuneration of receivers (other than 
Official Receivers), the audit of the accounts of all receivers 
and the costs of such audit. 


(b) for meetings of creditors, 

(c) for the procedure to be foUo^ved where the debtor ia a firm, 

(d) for tho procedure to be followed in the caw of estates to 

be administered in a summary manner, and 

(e) for any matter which is to bo or may be prescribed. 
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All Rules made under this section are required to be pubhshed in the 
Gazette of India or in the local official Gazette, as the case may bo, and will 
on such publication have effect as if enacted in the Act. 

10. Miscellaneous—Presidency-towns Insolvency Act. 

857. Warrants for Insolvency Conrts [P.-t, I. A., s. 100].—A 
warrant of arrest issued by the Court may be executed in the same manner 
and subject to the same conditions as a warrant of arrest issued under 
the Code of Criminal Procedure, 1898, may be executed. A warrant 
to seize any part of the property of an insolvent, issued by the Court 
under section 69, sub-section (1), shall be in the form prescribed, and 
secs. 77 (2), 79, 82, 83, 84 and 102 of that Code will so far as may he, apply 
to the execution of such warrant. A search-warrant issued by the Court 
under sec. 69 (2) may be executed in the same manner and subject to 
the same conditions as a search-warrant for property supposed to be 
stolen may be executed under that Code. 

858. Exemption from duty of transfers, etc. [P.-t. I. A., s. 115].— 
Every transfer, mortgage, assignment, poAror-of-attomey, proxy paper, 
certificate, affidavit, bond or other proceedings, instrument or writing 
whatsoever before or under any order of the Court, and any copy thereof 
is exempt from payment of any stamp or other duty whatsoever. No 
stamp duty or fee is chargeable for any application made by the Official 
Assignee to the Court under the Act, or for the drawing and issuing of any 
order made by the Court on such application. 

It has been held by the Calcutta High Court that a copy of the notes 
of the insolvent’s examination under sec. 27 of the Presidency-towns 
Insolvency Act is a copy of the proceedings before the Court within 
the meaning of sec. 116 (1) of the Act (»). 

Attorney representing Official Assignee .—^An attorney representing 
the Official Assignee is entitled to the same privileges as to stamp duty as 
the latter has under this section (o). 

859. The Gazette to be evidence [P.-t. I. A., s. 116].—A copy of the 
official Gazette containing any notice inserted in pursuance of the Act is 
evidence of the facts stated in the notice. A copy of the official Gazette 

(n) OJJioiat Assignee of Calcutta, In the (o) Ojfficial Assignee of Madras v. 

matter of I,L.B. 1039, 1 Cal. GO. Jtamasxcamg ChtUy (1020) 43 Alad. 

(’38) A.C. 76P, 42 C.W.N. 1140, 747. BO I.C. 475. 

178 I.C. 797. 


Paras. 

856-859 
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859^^60 notice of an order of adjudication is conclusive evidence of 

* tbo order having been duly made, and of its date. 

Copy of GazeUe as conclusive evidence.—A copy of tbe official Oazette 
containing any notice of an order of adjudication is conclusive evidence that 
the order was duly tnaek, and of its date, while a copy of such Gazette con« 
taining any notice inserted in pumuance of the Act is evidence of the facts 
stated in the notice. The point to be noted is that while in the first case 
the copy is conclusive evidence, in the second it is merely evidence |p). 
In a recent English case however, {q) upon sec. 137 (2) of the Bankruptcy 
Act, 1914 it was held that the notice was only conclusive if the receiving 
order or adjudication was founded upon a valid act of bankrupt<y, and 
could not. of itself cure a vital defect. ' 

860. Swearing of affidavits [P.-t. I. A., 117].—Any affidavit 

may be used in a Court having jurisdiction under this Act if it is sworn— 

(a) in British India, before— . . , . ^ > . • 

(i) any Court or Magistrate, or • * 


(ii) any. officer or other person appointed to administer oaths 

•. under the Code of Civil-Procedure, lOOSj' ' 

'-(b) .in England, before any person authorized to administer oaths 
. .'.in firs Majesty’s fiigh Court of Justice, or in the Court of 
'■ Chancery of the County Palantine of J^ancaster,' or before 
any Registrar of a Bankrup tcy Court, or before any officer 
„ „ ^ * . of a Bankruptcy Court authorized in writing in that behalf 

[ \ ' .f, ' by the dudge of the Court or hefore'a Justice of tbePoac® 

.. r for the county or place where it is sworn; t 

(o) in Scotland or in Ireland, beforo n Judge Ordinary*, Ma^trato 
or Justice^of tbo Peace; and, a , 


'(d) in any other place, beforo a Magistrate or Jnstico.of the Piaco 
or other person qualified to administer oaths in that p ^ 
(he being certified to bo a Magistrate or Justit®,© ® 
■' " Peace, or qualified as aforesaid, a British ^fidistiw o 
' British (^nsul or British Political Ag>nt'.or by a ^ 
• public). _ .. ' 

to M»l. MI. 101 I-C. IJ. 
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861. Formal defect not to invaUdate proceedings [P.-t. I. A., s. 
118].—-Ko proceeding in insolvency is invalidated by any formal 
defect or by any irregularity unless the Court before which an objection is 
made to the proceeding is of opinion that substantial injustice has been 
caused by the defect or irregularity and that the injustice cannot be 
remedied by any order of that Court. If the petitioning creditor in¬ 
advertently and not deliberately omits to include or mention a security 
it is not' right that the proceedings should be wholly set aside (r). 

No defect or irregularity in the appointment of an Official Assignee 
Or member of a committee of inspection vitiates any act done by him in 
good faith. 

Jfreguloniy.—Failure to serve a credutor’s'petition where the hearing 
of the petition is adjourned, as required by the Presidency-towns Insol¬ 
vency Act, sec. 13 (3), is not a mere irregularity. If the petition is 
not served, and an order of adjudication is made, the order must he 
eet aside (a). An order under sec. 36 (4) and sec 36 (6) of that Act can 
only he made on the application of the Official Assignee. If such an 
order is made on the application of a creditor, it is one without juris¬ 
diction. This is not a case of irregularity within the meaning of the 
section and the order must be set aside (t). See also the cases cited in 
paras. 166 and 168 above. As to “formal defect,” see para. 376 above. 

862. Certain provisions to bind the Crown [P.>t. I. A., s. 120].— 
Save as herein provided, the provisions of the Act relating to the reme¬ 
dies against the property of a debtor, the priorities of debts, the 
effect of a composition or scheme of arrangement, and the effect of a 
discharge bind the Crown. 

Eights of the Crown. —As to the rights of the Crown in general, 
see New South Wales Taxation Commissioners v. Palmer (u), Food Con¬ 
troller V. Cork {v), Secretary of Stale for India v. Bombay Ixmding tfc 
Shipping Go. {to), and Judah x. Secretary of State for India (*). 


863. Rights of audience [P.-t. I. A., s. 121].—Nothing in the Act, 
or in any transfer of jnrisdiction effected thereby, shall take away or 
affect any right of audience that any person may have had immediately 
before the commencement of the Act, or shall be deemed to confer such 


(r) Ahmtd Muhammad v. PrafuUanaih 
Tagore, I.L.R. 61_Cal. 024,_(’35) 
A.C. 84, 154 I.C. 624. , 

,( 9 ) Nathmull v. QoneshmuU JivanmuU 
(1021) 34 Cal. L.J. 840, 66 I.C. 
' ,886 (’21) A.C. 106. , _ • ■ 

(0 Sitaram Khemta v. Haribtix Pa/eA- 


puria (1926) 30 C. W. N. 914, 98 

_ _ I.C. J723_(:3fi)_A.C._1097._ 

x«) (1907) A.C, 179. . 

(w) (1923) A.C. 6i7. - 

<w>) (1868) 5 Bom. H.C.O.C. 23. 

(») (1886) 12 CaJ, 445. ^ . 

‘ ’ • • ,i ' ■til 


Paras. 

881-863 
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Paras. 
863, 864 


right in insolvency matters on any person who had not a right of audience 
before the Courts for the Relief of Insolvent Debtors. 

BighU of audience .—^By sec. 3 of the Indian Insolvency Act, 1848, 
it was provided that every advocate and attorney of the Supreme Courts 
at Calcutta, Madras and Bombay r^pectively should be entitled to 
practise in the way of his profession in the Courts for the Relief of Insol¬ 
vent Debtors of that presidency, and no other persons should practise 
as advocates or attorneys in those Courts. It has been held in Madras 
that Vakils have no right of audience in the Insolvency Court in the 
Presidency-town of Madras (y). In Bombay it was held so far back as 
1913 that attorneys of the High Court had a right of audience before 
the officer appointed under sec. 6 of the Presidency-towns Insolvency 
Act (a). 

864. Fees and percentages [P.-t.I . A., s. 125].—Such fees and 
percentages must be charged for and in respect of proceedings under 
the Act as may be prescribed. The Calcutta High Court has held 
that aeo. 125 does not give the Court power to prescribe a fee in respect 
of a matter covered by sec. 115, the purpoae of the sec. 115 being clearly 
to save as much as possible of the insolvent’s estate for distribution, 
amongst the creditors (a). 


KfUhna*uKimi Ayyar v. SiPtmi-. 
napha Ayyar (1925) 48 Mad. 331, 
1025. {'25) A.iU 385. 
Re Adwtatt Oentml of 
(1913) 37 Bom. 4W, 19 I.C. 4— 


Sdo Bombay EtUoa, 
fa) /•» « OSicxal A$^sntJ. Caict^ 
(1038) 42-“c.W.N'.^Il«vJl 1039 
797. ^8) A.C. 755. 

1 Cal. 66. 
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{25/7t February' 1920.) 


An Act to consolidate and amend the Law relating to Insolvency* Prov. I. A. 
as administered by Courts having jurisdiction outside the Presidency- ^ 

to^vns. 


Whereas it is expedient to consolidate and amend the law relating 
to insolvency as administered by Courts having jurisdiction outside the 
Presidency-town; It is hereby enacted as follows :— 

1. (1) This Act may be called the Provincial 

Short title and extent. ^ 

Insolvency Act, 1920. 

(2) It extends to ^[the whole of India, except Part B States] and 
the Scheduled Districts. 


2. (1) In this Act, unless there is anytlung 

Definitions. \ • j.l ... . 

repugnant m the subject or context,— 

(a) “creditor” includes a decree-holder, “debt” includes a 
judgment-debt, and “debtor” includes a judgment-debtor ; 

(b) “District Court” means the principal Civil Court of original 
jurisdiction in any area outside the local limits for the time 
being of the Presidency-towns. 

(o) “prescribed” means prescribed by rules made under this 
Act, 

(d) “property” includes any property over which or the profits of 
which any person has a disposing power which he may exer¬ 
cise for his own benefit; 


* For Statement of Objects and Reasons. «e« Gazette of India. 1918, Ft. 
V, p. 63 } for Report of Select Committee, #ee ibid., 1919, Pt. V, p. 119, and ibid., 
1920, Pt. V, p. 9 5 and for Proceedings in Council, «« ibid., 1918, Pt. VI, pp. 761 
end 1322, and ibid., 1920, Ft. VI, pp. 16 and 389. 

This Act has been extended to Berar by the Berar Laws Act, 1941 (4 of 1941), 
and has boon amondod in the Punjab by Punjab Acts 7 of 1034 and 3 of 1939, in 
Bombay by Bombay Act 15 of 1939, and in the C. P. by C. P. Act 2 of 1036. 

* Tho words “in tho Provinces of India” rep. by the A. O. 1950. 

* Subs, by tho A. O. 1950 for “all the Pro%'incea of India, except”. 
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(ej ’ secured croditor*’ moans a person holding'ja mortgage, 
charge or lien on the property of the debtor or any part there¬ 
of as a security for a debt duo to him from the debtor; and 


(f) transfer of property” includes a transfer of any interest in 
property and the creation of any charge upon property. 

(2) Words and expressions used in this Act and defined in the Code 
of Civil Procedure, 1908 and not hereinbeforo defined shall have the same 
meanings as those respcetii'cly attributed to them by the said Code". 
Parallel enactments.—Prov I. A., 1007, 8. 2. , 


PART, I. 


CONSTITDTIOX AND POtt'ERS OF COUBT. 

T„.«i ^ 3. (I) The Pistrict Courts shall be the Courts 

Insolvency Jurlidlctfon. , ....... 

having junsdiction under this Act:— . . . 

Provided that the State* Government may, by notification in tlie 
Official* Gazette, invest any Court suborUinatp to a District Court nith 
jurisdiction in any class of cases, and any .Court so invested shall within 
the local limits of its jurisdiction have concurrent jurisdiction irith the 
District Court under this Act. 

* (2)' For the purposes of this Act, a Court of Small Causes shall be 
deemed ,to be subortoato to the District Court. 

Parallel enactments.—Prov. I. A., J907, s. 3. ' - 

4. (1) Subject to the provisions of this Act, tlie Court shall have 
' . . full power to decide all questions whether of title or 

6eSde"u questtoS »na^ priority or of any nature whatsoever,' and whether 
fn? lo insoivescy. involving matters of law or of fact, which may arise 

in any case of insolvency coming within the cognisance of the Court, or 
which the Court may deem it expedient or necessary* to decide for the 
purpose of doing complete jnstice or making a complete distribution 
of property in any such case. 

- ‘ (2) Subject to the provisions of tliis Act and notnithstanding 
anything contained in any other law for the time being in force, every 
such decision shall be final and binding for afi purposes as between, on 
the one hand, the debtor and the debtor’s estate and, on the other hand , 

» Subs, by the A. O. 1950 for “Provincial Government”. 

» Subs, by the A. O. 1937 for “Local OfBcal Gazette”. 
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.all claimants against him or it and all persons claiming through or under.EroV..'i.iA. 
them or any of them. ^ 

(3) Where the Court does not deem it expedient or necessaiy to 
decide any question of the nature referred to in sub-section {!), but has 
reason to believe that the debtor has a saleable interest in any property, 
the Court may without further inquiry sell such interest in such manner 
and subject to such conditions as it may think fit. 

Parallel enactments.—^This section la new. See P -t-I. A., a. 7. 

5. (1) Subject to the provisions of this Act, the Court, in regard to 

General powers of proceedings under this Act, shall have the same 
powers and shall follow the same procedure as it 
has and follows in the exercise of original civil jurisdiction. 

(2) Subject as aforesaid, High Courts and District Courts, in regard 
to proceedings under this Act in Courts subordinate to them, shall have 
the same powers and shall follow tho same procedure as they respectively 
have and follow in regard to civil suits. 

Parallel enactments.—P -t. I. a., h. JK) (l), Prov. I A., 1007, s 47. 

PART 11. 

11 ) Peooeedings fbom Act of Insolvency to Discharge. 

Acts of Insolvency. 

, 6., A debtor commits an act of insolvenuy in each 

• Acts of InsolTency. ii • » 

, oi the loUowing cases, namely:— 

. .T n •- ijj India' or elsewhere, ho makes a transfer of all or sub- 

• '• •’ stantially'all his property to a third person for the benefit 
^ ^ of his creditors generally; 

(b) if, in India' or elsewhere, he makes a transfer of liis property 
or of any part tlioreof with intent to defeat or delay his 

'■ ' creditors; 

(c) if, in India' or elscaJiorc, he makes any transfer ,of his 
property, or of any part thereof, which would, under this or 
any other enactment for the time being in force, be void as a 
fraudulent preference if he were adjudged an insolvent; \ 

, j (d) if, with intent to defeat or delay his creditors,— 

■* ' * Substituted by A. O. 1950^for "Tito Piovincos". , 
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Prov. I. 
s. 6 


(0 ho departs or remains out of (Part A States and Part 0 
States}, 

(«0 lie departs from Jn's dwcUing.tiouso or usual place of busi. 
ness or othenriso absents himself, 

(lit) he secludes himself so as to deprive his creditors of the 
means of communicating with him; 

(c) if any of his property has been sold in execution of the decree 
of any Court for the payment of money; 

(f) if ho petitions to be adjudged an insolvent under the provi¬ 
sions of tlus Act; 


(g) if he gives notice to any of his creditors that he has suspended, 
or that he is about to suspend, payment of his debts ; or 

(h) if ho is imprisoned in execution of the decree of any Court 
for the payment of money. 

*“[(i) If after a creditor has served an insolvency notice 
on him in respect of a decree or an order for the payment 
of any amount due to such creditor, the execution of ivliieh 
is not stayed, he does not %vithin the period specified in the 
notice which shaD not be less than one month comply vrfth 
the requirements of the notice : 


Provided that the debtor shall not be deemed to have commit¬ 
ted an act of insolvency for not complying with the require¬ 
ments of the notice, if he has a counter claim or set off wWch 
equals or exceeds the decretal amount or the amount ordered 
to be paid by him and which he could not lawfully set up 
in the suit or proceeding in which the decree or order was 
made against him.”J 

Explanation .*—Per the purposes of this section the act of an agent 
may be the act of the principal. 


Parallel enactments.—P.-t-1. A., s 9; Prov. I. A.. 1907, b. 4. _ 

> In the appii'ction "f to Bez»b«^ » MW cl. 

by the Presidency-towns Insolvency and the Provincial Insohency 
(Amendment) Act 1939 (Bom. 15 of 1939) b. 3. 

-loMMed by Bombay Act XV of 1939. A ,i.mlar cIao» ™ 
the same Act into s. 9 of the Presidancy-towns Insolvency Act. Th lo 
upon e. 1 (1) (g) of the Bankruptcy Act, 1914. 
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*[6A. Bombay I-nsolvtncy notice. —(1) An insolv^ency notice under Prov, I; A. 
this Act shall be in the prescribed form and shall be served in the pres- 
cribed manner. It shall require the debtor to pay the amoimt due 
under the decree or order, or to furnish security for the payment of such 
amount to the satisfaction of the creditor or his agent and shall state the 
consequences of non-compliance Avith the notice. 

(2) Such notice shall not be invalidated by reason only that the 
sum specified in the notice as the amount due exceeds the amount 
actually due. unless the debtor wthin the time allo^ved for payment 
gives notice to the creditor that he disputes the validity of the notice 
on the ground of such mis-statement; but if the debtor does not give 
such notice, he shall be deemed to have complied with the insolvency 
notice if wuthin the time allowed he takes such steps as would have 
■constituted a compliance -with the notice had the actual amount due 
been correctly specified therein.] 

Petition. 

7. Subject to the conditions specified in this Act, if a debtor 

commits an act of insolvency, an insolvency petition 
<auon.^'’“ may be presented either by a creditor or by the 

debtor, and the Court may on such petition make 
an order (hereinafter called an order of adjndication) adjudging him an 
insolvent. 

iJxpIanalioa.—^The presentation of a petition by the debtor shall be 
■deemed an act of insolvency rvithin the meaning of this section, and on 
such petition tho Court may make an order of adjudication. 

Parallel enactments.—P.-t. I. A, s. 10; Prov. I. A., 1907. a. 5. 

Power to adjudicate.—P. 134, para. ISO. 

8. No insolvency petition shall be presented against any 

corporation or against any association or company 
Exemption of oorpo- , .. e x- 

ration, etc., from insoi- registered Under any enactment lor tno timo 
\enij procefdlngs. , . . r 

being m force. 

Parallel enactments.—P.-t. I. A., a. 107; Prov. I, A., 1907, «. C (C). 

condiuoM on which S. (I) A Creditor shall not bo entitled to present 
creditor may j>etition. insolvenc}' petition against a debtor unless-— 

*lii the application of tho Act to Bombay, a new clauso O.V has b<*cn insortod 
her© by tho Presidency Towns Insolvency and tho Provincial Insolvency Bombay 
(Amendment) .\ct, 1939 (Bombay l.S of 1039), a. 3. 
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(ft) tho debt owing Iiy tlic debtor to tbe crwlitor, or, i/tii-o or more 
cmlitora join in the petition, the nggregato amount of debte 
owing to «uch crwiitonj, Amounts to five hundred rupees, and 

(b) tJio debt is n liquidated sum p.a^nble cither immediately or at 
some certain futuro time, nnd 

(e) the act of fnsoh'cnc^* on which tho petition is grounded has 
occurre*! tdlliin (hreo inontiis bef(jro the presentation of the 
petition. 


*Prorid«l that nhero (he said periofi of!} months rcfcrrc<l to in 
clause (c) expires on ft day when tl«e Court is closoil tho insolvency 
lietilinn infty be prrsonted on the day on whicii tlio Court reopens. 

(2) If tho petitioning creditor is a secured creditor ho sholl in his 
petition either state that he I's willing to relinquish hw security for the 
henefit of tho ere<i/(ofK in (he event of (he debtor being adjudged 
insolvent, or giN-c an estimate of tho vnluo of the security. In the latter 
enso, Jio may bo ailmiltod ns a iKJtjtioning creditor to tlio extent of the 
balanco of tho debt <!ue to him after ileducting tho value so esfimafod 
in tho same way as jf ho were an unseeurefl crwlitor. 

Parallel enac<ment.-l‘..t. I. A.. 12: Trov. I. A'., 1D07,' s.‘c (4), (5). 

JO. (1) A debtor shall not bo entitled to present 
"" insolvency petition unless ho is unable to pay his 
debts and— 


(a) ills debts amount to fiiv hundred rupees*’, or ' ' 

[(aa) (Punjab only) .his debt amounts to tw' 0 ‘hundred and fifty 
rupees, and ho satisfies tho Court that ho is entitled to sum* 
mftrj’ administration of liis estate under Section 74 of the 
Act, or]* 

(b) ' ho is under arrc.st or (uiprisonmont in execution of the decree 

of any Court for (ho payment of money; or • 

(c) an order of attachment in oxecution of such a decree has been 

made and is subsisting against his property. ^ 


* Inserted by tho Insolvoncy Law (Amendment) Act, 1950 (3 of 1950). s. 6. 
*' * Iii fho ModWo Pradesh read “two hundred rupe^”, «e« the Jit' r< 

Insolvency (C. P. <fc Eferar Amendment) Act. 1936 (C. P.& Berar - of 1936), 

- In the application of the Act to the Punjab, a now clause (««) 
inserted-by tlio^^yunjab Belief of Indebtedness Act, 1934 (Punjab Act 
1934),’s.'S. ' ' 
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(2) A debtor in respect of whom an order of adjudication *[whetber Prov, 1. 
made under the Presidency^towns Insoh-enq^ Act, 1909, or under this 10-1 
Act] has been annulled, owing to his failure to apply, or to prosecute an 
application for his discharge, shall not be entitled to present an insolvency 
petition without the leave of the Court by which the order of adjudication 
Avas annulled. Such Court shall not grant leave unless it is satisfied 
either that the debtor was prevented by any reasonable cause from 
presenting or prosecuting his application, as the case may be, or that the 
petition is founded on facts subst-antially different from those contained 
in the petition on which the order of adjudication Avas made. 

Parallell enactments.—P.-t. I. A., s. 14; Prov. I. A.. 1907, b. C (3). 

11. Every insolvency petition shall be presented to a Court having 

jurisdiction under this Act in any local area in which 
iion‘^'8hau°h^rrwentrt! debtor ordinarily resides or carries on business, 
or personally works for gain, or if he has been 
arrested or imprisoned, Avhere ho is in custody: 

Provided that no objection as to the place of presentment shall bo 
nlloAved by any Court in tho e.vercise of appellate or revisional jurisdiction 
unless such objection Avas taken in tho Court by which the petition Avas 
heard at the earliest possible opportunity, and unless there has been a 
consequent failure of justice. 

Parallel enactments.—P.-t. I. A., s. 11 ; Prov. I. A., b. C (2). 

12. Every insolvency petition shall be in Avriting and ehall bo 

signed and verified in the manner prescribed by the 
^Verification of pcti- Procedure, 1903, for signing and 

verifying plaints. 

Parallel enactments.—P.-t. I. A., b. 13 (i) ; prov, I. A., 1907, e. 6 (1). 

13. (1) Every insolvencj' petition presented by a debtor shall 
Contentj or retitions. contain tho following particulars, namely— 

(a) a statement that the debtor is unable to pay his debts; 

(b) tho place Avhero ho ordinarily resides or carries on business or 
personally works for gain, or, if ho has been arrested or 
imprisoned, tho place where he is in custody; 

(c) tho Court (if any) by whoso order ho has been arrested or 
imprisoned, or by which an order has been made for tlie 

• Th<**' ATOrU< XTcro Bob^titulM by t. 4 of tho Ifwolveney (.troc-ndmont) Act, 

1927 (11 of 1927), for "nwdo tmdor ibis Act.*’ 
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attacliment of his property, together with particulars of the 
decroo in respect of which any such order has been made ; 

(d) the amount and particulars of all pecuniary claims against 
him, together with the names and residences of his creditors 
so far as they oro known to, or can by the exercise of reason¬ 
able care and diligence bo ascertained by him; 

(e) the amount and particulars of all his property, together 
with— 


(0 a specifleation of the ralue of all such property not consist¬ 
ing of money; 

(ii) the place or places at which any such property is to be 
found; and 

(in) a declaration of his willingness to place at the disposal of 
the Court all such property save in so far as it includes such 
particulars (not being his books of account) as are ex¬ 
empted by the Code of Civil Procedure, 1908, or by any 
other enactment for the time being in force from liability 
to attachment and sale in execution of a decree; 

(f) a statement whether the debtor has on any previous occasion 
filed a petition to bo adjudged an insolvent, and (where such 
a petition has been filed)—■ 

(*) if such petition has been dismissed, the reasons for such 
dismissal, or, 

{ii) if the debtor has been adjudged an insolvent, concise 
particulars of the insolvency, including a statement 
whether any previous adjudication has been annulled and, 
if so, the grounds therefor. 

(2) Every insolvency petition presented by a creditor or creditors 
shall set forth the particulars regarding the debtor specified in clause (6) 
of sub-section (1), and shall also specify— 

(a) the-act of insolvency committed by such debtor, together 
with the date of its commission ; and 

(b) the amount and particulare of his or their pecuniaiy claim or 
claims against such debtor. 

ParaUel enactments.—P-t. I. A., s. IS {!) j Prov. I, A.. 1907. e. 11 (1)- 
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14. No petition, whether presented by a debtor Prov. I. A. 
iio^!**^*'* creditor, sliall be withdrawn without the 1^19 

leave of the Court. 

Parallel enactments.—P.-t. I. A., b. 13 (8). b. 13 (2); Prov. I. A., 1907,8. 7. 

15, Wliero two or more insolvency petitions are presented against 
the samo debtor, or whoro separate petitions are 
presented against joint debtors, the Court may 
consolidate the proceedings or any of them, on 
such terms os the Court thinks fit. 


Parallel enactments.—P..t. I. A., a. 01; Prov. I. A.. 1007, s. 8. 


16, MTicro the petitioner docs not proceed with duo diligence on 
his petition, the Court may substitute as petitioner 
ria^7pmtM5S °”y Other creditor to whom the debtor may bo 
Indebted in the amount required by this Act in the 
case of a petitioning creditor. 

Parallel enactments.—P..t. I. A., a. 02; Prov. I. A , 1907, a, 0. 

17. If a debtor by or against whom an insolvency petition has been 
„ ,, . presented dies, the proceedings in the matter shall 

ContlAusnce of pro- * , , ° . , 

owdinp on denth o Unless tho Court otherwise orders, be continued so 
far as may bo nccessarj* for tho realisation and 
distribution of the property of tho debtor. 

Parallel enactments.—P.-t. I. A., e. 93 ; Prov. I. .V , 1907, a 10. 


18. The procedure laid down in tho Code of Civil Procedure, 1908, 

with respect to tho admission of plaints, shall so far 
sion^f%'eUtion^ admu- jjg jg applicable, bo followed in the case of insol¬ 
vency petitions. 

Parallel enactments.—Prov. I. A., 1907, a. 6 (1). 

19. (1) Where an insoIven(y petition is admitted, the Cotui 
procedure on ndml.- ‘>''“11 make an Order Sling a dale for hearing tho 

slOQ Of petitiou. petition. 

(2) Notice of the order under sub-section (1) shall be given to 
creditors in such manner as moy be prescribed. 


(3) Where the debtor is not the petitioner, notice of the order 
under sub-section (1) shall be served on him in the maimer 
pro\nded for the service of summons. 

Parallel enactments.—Prov. I. A., 1007, a. 12. 
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P™t>f to 3»tiafy the Coart that there are prima facie grounds 
for believing the same and the Court, if and when so satisfied, shall not 
be bound to bear any further evidence thereon; 

(b) that the debtor, if he does not appear on a petition presented 
by a creditor, has been served Trith notice of the order ad¬ 
mitting the petition; and 

(c) that the debtor has committed tho act of insolvency alleged 
against him. 

(2) The Court shall also examine the debtor, if he is present, as to 
his conduct, dealings and property in the presence of such creditors as 
appear at the hearing, and the creditors shall have the right to question 
the debtor thereon. 

(3) The Court shall, if sufficient cause is shown, grant time to the 
debtor or to any creditor to produce any evidence which appears to it 
to be necessary for the proper disposal of the petition. 

(4) A memorandum of the substance of the examination of the 
debtor and of any other oral evidence given shall be made by the judge, 
and shall form part of the record of the case. 

Parallel enactments.—Prov. I. A.. 1907, s. 14; c/. P.-t I. A., as. 13 (2), 90 (3). 

25, (1) In the case of a petition presented by a creditor, where tho 

Court is not satisfied with the proof of his right to 

Piimiesal of petition. . , .... 

present the petition or of the service on the debtor or 

notice of the order admitting the petition, or of the alleged act of insol¬ 
vency, or is satisfied by the debtor that he is able to pay his debts, of 
that for any other sufficient cause no order ought to be made, the Court 
ishall dismiss the petition. 

(2) In the case of a petition presented by a debtor, the Court shall 
dismiss the petition if it is not satisfied of his right to present the petition. 

Parallel enactments.— P.-t. 1. A , s. 13 (4), Prov. I. A., 1907, s 15 (1) 

26. (1) Where a petition presented by a creditor is disrais^^ 

under sub-section (1) of section 25, and the Court is 
Award of compensa- satisfied that tho petition was frivolous oi vexatious, 
the Court ma^', on the application of the debtor, 
award against such creditor such amount, not exceeding one thousand 
rupees, as it deems a reasonable compensation to the debtor for t » 
expense or injury' occasioned to him by the petition and the proceedings 
thereon, and such amount may be realised as if it were a fine. 
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(2) An award under this section shall bar any suit for compensation Pfov 1. A. 
in rcsjKict of such petition and tlio proceedings tlioreon. 26-28 

Parallel enactments.—Prov. I. A., 1907, «. 16 (2), (3). 

Ordtr of Adjudication. 

27, (I) If tho Court does not dismiss the petition, it shall make an 

order of adjudication, and siiall specify in such order 
Onier of adjudication, tlic period within which tho debtor shall apply for his 
discharge. 

(2) The Court maj', if sufficient cause is shomi, extend the period 
within which tho debtor shall apply for his discharge, and in that case 
shall publish notice of tho order in such manner ns it thinks fit. 

Parallel enactments.—Prov. I. A.. 1907. * 16 (1). C/. P.-t. 1 A., ss. 13 (6), 16 (l)t 
Sub-see. (2). 

28. (1) On the making of an order of adjudication, the insolvent 

shall aid to tho utmost of his power in the realisation 
tdfuSwtwn*” of his property and the distribution of the proceed* 

among his creditors. 

(2) On tho making of an order of adjudication, tho whole of the 
property of the insolvent shall vest in the Court or in a receiver as herein* 
after provided, and shall become divisible among the creditors, and 
thereafter, except as provided by tins Act, no creditor to whom the 
insolvent is indebted in respect of any debt provable under this Act shall 
during the pendency of the insolvency proceedings liave any remedy 
against tho property of the insoh-ent in respect of the debt, or com¬ 
mence any suit or other legal proceeding, except Avith the leave of the 
Court on such terms as tho Court may impose. 

(3) For the purposes of sub-section (2), all goods being at the date 
of the presentation of the petition on which the order is made, in the 
possession, order or disposition of tho insolvent in his trade or 
business, by the consent and permission of the true owner, under such 
circumstances that ho is the reputed owner thereof, shall be deemed to be 
the property of the insolvent. 

(4) All property which is acquired by or devolves on the insolvent 
after the date of an order of adjudication and before his discharge shall 
forthAdth vest in the Court or receiver, and the provisions of sub-section 
(2) shall apply in respect thereof. 
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ss. 28-28B 11 ^” }iropert 3 ’ of the insolvent for tiio purposes of thfi? section 

sliall not includo nn^' property (not being books of account) which is 
e.vomptcd bj’ tho Cado of OiriZ Procedure, 1908, or hj’ any other eiiacl- 
mont for the tiino being in force from liability' to attachment and sale in 
oxccution of a decree. 

(6) NotJung in this section shall affect the power of any secured 
creditor to realise or otherwise deal with his securit 3 % in the same manner 
as he would have been entitled to realise or deal wth it if this section 
bad not been passed. 

(7) An order of adjudication shall relate back to, and take effect 
from, the date of the presentation of the petition on which it is made. 

Paraflelenactments.—Pfov.i. A.. itM)7,«. 16; p-t. i. A., ss. 33 js), i". 5i (21 
(c) 62 (2) (ft), 52 (1), 17 (Pwiso). 51. 

28A. ^Tlio proj)orty of the insolvent shall comprise and shall always 
bo deemed to have comprised also the capacity' to 

in«oi>cnu property to oxcrcisc and to take proceedincs for exercisbie all 
comprise ceriiUn cafW' , . . , . 

aty. such powers in or over or in respect of property as 

might have been exercised by tli© insolvent for his own 
beneiit at the commencement of his insolvency or before his discharge; 

Provided that nothing in this section shall affect an 3 * sale, mortgage 
or other transfer of the property of the insolvent by a Court or receiver 
or the Collector acting under section 60 made before the commencemeiA 
■of the Provincial Insolvency (Amendment) Act, 1048 which has been the 
subject of a final decision by a competent Court: 

provided further that the property of the insolvent shall not be 
deemed by reason of anything contained in this aection to comprise lus 
capacity referred to in this section in respect of any such sale, mortgegG 
or, other transfer of property made in the [State]* of Madras aft^'c the 
28th day of July, 1942, and before the commencement of the Provincia] 
Insolvency' (Amendment) Act, 1948). 

{In 3Iadras). 

28B. Section 28A to apfdy to the merged territory of Pudukottaj 
from 1st April 1949, with certain modifications:—Section 28A ska 
with effect on and from the 1st day o f April 1949, be deemed ^ 

‘ Inserted by the Provmel^ Ihaolvenoy (Amendmpjit) Act. 1948 (-» 

10-48), s. 2. 

* Subs, by the A. O. 1050, foe “Province”. 



PROVINCIAL INSOLVBNCV ACT, 


837 


have applied to the merged territory of Pudukottai subject to the Prov. F. A. 
following modifications, namel}’:— 23B-31 

(i) In the first and second provisos, for the words, brackets and 
figures ‘before the commencement of the Provincial Insolvency (Amend¬ 
ment) Act 1948/ the words, letters and fignn^ ‘before the 7th day of 
May 1947’ shall be substituted. 

^ {(Ji] In the second proviso, for the figures, letters and words ‘28th 
day of Julj’ 1942’ the figures, letter.? and words ‘29th of August 1944’ 
shall be substituted]. 

29. Any Court in which a suit or other proceeding is pending 

against a debtor shall, on proof that an order of 
Slav of pfndin" pro- sdiudication has been made against him under this 
Act, either stay the proceeding, or allow it to conti* 
nuo on such terms as such Court may impose. 

Parallel enactmeots.—Thu section i? new. See P I. A., s 18 (3). 

30. Notice of an order of adjudication stating the name, address 

and description of the insolvent, the date of the 
of ftrtivllucationadjudication, the period trithin which the debtor 
shall apply for his disobaige. and tlio Court by which . 
the adjudication is made, shall be published in the official® Gazette and 
in such other manner as may be prescribed. 

Parallel enactments.—This section is new. Seo P..t I. A., s. 20, I'rov 1. .V , 

1007, 8 1(1 (7) 

ProcceJinQs consequent on aider of adjudication. 


31. (1) Any insolvent in respect of whom an order of adjudication 
has been made may apply to the Court for protection, 
TO cc on OR Court may on such application make an order 

for the protection of the insolvent from arre.st or detention. 

(2) A protection order may apply either to all the debts of tiw- 
debtor, or to an 3 ' of tliem as the Court may think proper, and inaj' 
commence and take effect at and for such time as tJie Coiut maj' direct, 
and may be revoked or renewed as tlie Court may tliink fit.' 

(3) A protection order shall protect the insoh'ent from being 
arrested or detained in prison for anj’ debt to whicli such order applies, 


* Inserted hy 3Ia<lra'» Act VIII of 1953. 

* Subv. by the A. O. 1037 for “Local Official Gnyetto.” 



838 


PBCrtINCIAI, ISSOhVENCY ACT. 


Prov. I. A. and any insolvent arrested or detained 
ss. 31-33 order shal) be entitled to his release : 


contrary to the terms of such an 


Provided that no mich order shall operate to prejudice the rights of 
■anj' creditor in the event of such order being revoked or the adjudication 
annulled. 


(4) Any creditor sh{d] be entitled to appear and oppose the grant 
of a protection order. 

Parallel enactments.—'Tlua section is new. See P.-t, I A., s. 25 . 

32. At any time after an order of adjudication has been made, the 

Court may, if it has reason to believe on the appli- 
nd^dication catton of any creditor or the receiver, that the debtor 

has absconded or departed from' the local limits of 
Its jurisdiction \vith intent to avoid any obligation which has been, 
or might be imposed on him by or under this Act, order a warrant to 
issue for his arrest, and on bis appearing or being brought before it, 
may, if satisfied that he was absconding or had departed with such 
intent, order his release on such terms as to security as may be reason* 
able or necessary, or if such security is not furnished, direct that he shall 
‘be detained in the civil pri.son for a period which may extend to three 
months. 

Parallel enactments.—TJiis section is new. See P.-t. I. A., p. 21. 

33. (1) When an order of adjudication has been made under 

this Act, all persons alleging themselves to be 
Schedule of creditor*, insolvent in respect of debts provable 

under this Act shall tender proof of their respective debts by producing 
evidence of the amount and particulars thereof, and the Court shall, by 
order, determine the persons who have proved themselves to be creditors 
of the insolvent in respect of such debts, and the amount of debts, 
respectively, and shall frame a schedule of such persons and debts : 

Provided that, if, in the opinion of the Court the value of any debt 
is incapable of being fairly estimated, the Court may make an order to 
that effect, and thereupon the debt shall not be included in the schedule- 

(2) A copy of e^'cry such schedule shall be posted in the Court-house. 

(3) Any creditor of the insolvent may, at anj- time before 
discharge of the insolvent, tender proof of his debt and apply to the 
for an order directing his name to be entered in the schedule as a cred 
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in respect of any debt provable under this Act, and not entered in the Prov. I. A* 
schedule, and the Court, after causing notice to be served on the 33-36 
[receiver]^ and the other creditors who have proved their debts, and 
hearing their objections (if any), shall comply wth or reject the 
application. 

34. (1) Debts wlxich liavc been excluded from the schedule on 
the ground that their value is incapable of being 
th? a'c? fairly estimated and demands in the nature of un¬ 

liquidated damages arising otherwise than by reason 
of a contract or a breach of trust shall not be provable under this Act. 

(2) Save as provided by sub-section (1), all debts and liabilities, 
present or future, certain or contingent, to which the debtor is subject 
when he is adjudged an insolvent, or to which he may become subject 
before his discharge by reason of any obligation incurred before the 
date of such adjudication, shall be deemed to be debts provable 
under this Act. 

Parallel «Qactments,—P -t. L A., a -tC (1) (3); Ptov. I. A., 1007, b. 28 (2). 

Annulment of adjudication. 

• 35. Where, in the opinion of the Court, a debtor ought not to 
have been adjudged insolvent, or where it is proved 
Judication of iiuoi- to the satisfaction of the Court that the debts of 
the insolvent have been paid in full, the Court shall, 
on the application of the debtor, or of any other person interested, by 
order in ^VTiting, annul the adjudication. *[And the Court may, of 
its oivn motion or on application made by the receiver or any creditor, 
annul any adjudication made on the petition of a debtor who was, by 
reason of the provisions of sub-section (2) of section 10, not entitled 
to present such petition.] 

Parallel enactments.—P.-t. I. a., s 21; Prov I. A., 1907, s, 42 (1). 

36. If, in any case in which an order of adjudication has been 
made, it shall be proved to the Court by which 

of concurrent orders of such Order was made that insolvency proceedings 
ft^udicatfon j. . 1. • i xv 

are pending m another Court agamst the same 

debtor, and that the property of the debtor can be more conveniently 

* This word Avas'substituted by s. 2 of the Provincial Insolvency (Amendment) 

Act, 1926 (39 of 1920), for “insolvent”. 

* These words were added by a. 6 of tho InsolvWicy (Amendment) Act, 1927 
(11 of 1927). 
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«''>■ “‘•i" Court, tl,e Court may annul the idjudication 
° or stay all proceedings thorcon. 

Parallel enaclmenls.—P.a, 1. A., 0 . 22 ; I’rov. I. A., lOO", s. 17 . 

37. (I) ‘Where an adjudicAtton is annulled, all sales and dispa- 

sitions of property and pajTnents duly 'made, and 
nniment ***” " oll acts tlicrctoforc done, by the Court or receiver, 

shall be valid; but, subject os aforesaid, the property 
of the debtor who was adjudgcrl insolvent shall vest in such person as 
tPio Court may appoint, or, in default of any such appointment, shall 
revert to the debtor to the extent of his right or interest therein on such 
conditions (if aii 3 ') an the Court ma\% by order in witing, declare. 

(2) Xotho of overj- order aimuliing an adjudication shall be puli- 
Ushed in the' OlHcial Gazette and in sucJi other manner as m» 3 ’ be pre¬ 
scribed. 

Parallel enactments—P.-t. 1. A., s. 23, Prov. 1. A., loe", s. 42 (2). (3). 

Cofiij}osj(iofts and schemes of arrangemeni. 

38. (I) Wiierc a debtor, after tJie making of an order of adjudi* 

, cation, submits a proposal for a composition in 

amDacrnm. Satisfaction of his debts, or a proposal for a scheme 
of arrangement of his affairs, the Court shall fix a 
date for the consideration of the proposal, and shall issue a notice to 
all creditors in such maimer as moj' be prescribed. 

(2) If, on the consideration of the proposal, a majority’ in number 
and three-fourths in value of all the creditors whose debts are proved 
and who are present in person or by pleader, resolve to accept the pro¬ 
posal, the same shall be deemed to be duly accepted by the creditors. 

(3) The debtor may at the meeting amend the terms of his pro¬ 
posal if the amendment is, in the opinion of the Court, calculated to 
benefit the general body of creditors. 

. (4) Where the Court is of opinion, after hearing the report of 
tlie receiver, if a receiver has been appointed, and after considering 
any objections which may be made by or on behalf of any 
that the terms of the proposal are not reasonable or are not calctd3t«* 
to benefit the general body of creditors, the Court shall refuse to appro' e 

the proposal. __' 

■' ' Subs, by the A. O. 1937 for “Local Official Gazette”. 
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(5) If any facts are proved on proof of which the Court would Prov. 
be required either to refuse, suspend or attach conditions to the debtor’s 
discharge, the Court shall refuse to approve the proposal unless it pro¬ 
vides reasonable security for payment of not less than six annas in the 
rupee on all the unsecured debts provable against the debtor’s estate. 

(6) No composition or scheme shall be approved bj' tlie Court 
which does not provide for the payment in priority to other debts of 
all debts directed to be so paid in the distribution of the property of 
an insolvent. 


Order on eprroral 


(7) In any other case the Court may citJier approve or refuse to 
approve the proposal. 

Parallel enactments.—P.-t. I. A., bs. 28 (1) to (3). 29 (4) to (7), Prov. I. A., 
1907, B. 27. 

39 If the Court approves the proposal the tenns shall be em¬ 
bodied in an order of the Court, and ^....the 
order of adjudication shall be annulled, and the 
provisions of section 37 shall apply, and the composition or scheme 
shall be binding on all the creditors* so far as relates to any debt due 
to them from the debtor and provable under this Act. 

^ Parallel enactments.—P.*t I. A , a 30; Prov. I. a . 1907, a. 27 f7^ 

40. If default is made in the paj-ment of any instalment due in 
pursuance of the composition or scheme, or if it 
appears to the Court that the composition or scheme 
cannot proceed without injustice or undue delay, 
or that the approval of the Court was obtained by fraud, the Court 
may, if it thinks fit, re-adjudgo the debtor insolvent and armul the 
composition or sebemo but without prejudice to the validity of any 
transfer or payment duly made or of anything dulj* done under or in 
pursuance of the composition or scheme. Ulien a debtor is re-adjudged 
insolvent under this section, all debts provable in other respects which 
have been contracted before the date of such rcadjudication shall be 
provable in the insolvency. 


Parallel enactments.—P.-t. I. A.,«». 31,1’rox-1. A.. 1907, s 


7 (S). 


* The 'srords “tho Court shall fmmo a Schedule in occortlanee with the |>ro. 
visions of s. 3.3” repealed by the Provincial Tnsol\*ency (Amendment } .\ct 1933 (10 
of 1935) s. 2. 

* SuhstltutCKl by 8. 2 ibid for "tmterod in tlie said scheflulc «o far as relates 
to any debts enterwl therein.” 


I. A. 
38-40 
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Jyischargt. 


JProv. I. A. 
5S. 41, 42 


41. (1) A debtor may, at any time after the order of adjudi- 

Discharsp, cation and shall, within the period specified by 

the Court, apply to the Court for an order of dis¬ 
charge, and the Court shall fix a day, notice whereof shall be given in 
eucli manner as may be prescribed, for hearing such application, and 
any objections which may be made thereto. 


(2) Subject to the provisions of this section, the Court may, after 
considering the objections of any creditor and, where a receiver has 
been appointed, the report of the receiver— 

(a) grant or refuse an absolute order of discharge; or 


(b) suspend the operation of the order for a specified time; or 

(o) grant an order of discharge subject to any conditions with 
respect to any earnings or income which may afterwards 
become due to the insolvent, or with respect to his after* 
acquired property. 

Parallel enactments.—P.-t. I. A., ss. 38 (l), 40; Prov. I. A.. 1007, s. 44 (1), (2). 

sea hich Co rt Court shall refuse to grant an 

must refuse an sbso* absolute Order of discharge under section 41 on 
lute discharge proof of any of the following facts, namely;— 

(a) that the insolvent’s assets are not of a value equal to eight 
annas in the rupee on the amount of his unsecured liabili¬ 
ties, unless he satisfies the Court that the fact that the assets 
are not of a value equal to eight annas in the rupee on the 
amount of his wnsecured liabilities has arisen from circum* 
stances for which he cannot justly be held responsible; 

(b) that the insolvent has omitted to keep such books of ac¬ 
count as are usual and proper in the business carried on 
by him and as suflSeiently disclose his business transa^io^ 
and financial position %vithin the three years immediate y 
preceding his insolvency; 

(c) that the insolvent has continued to trade after knowing 
himself to he insolvont; 

(d) that the insolvent has contracted any debt provable und^r 
this Act without having at the time of contracting it any 
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reasonable or probable ground of expectation {the burden Piov. I. A, 
of proving which shall lie on him) that he would be able 
to pay it; 

(o) that the insolvent has failed to account satisfactorily for 
any loss of assets or for any deficiency of assets to meet 
his liabilities ; 

(f) that the insolvent has brought on, or contributed to his 
insolvency by rash and hazardous Speculations, or by un¬ 
justifiable extravagance in living, or by gambling, or by 
culpable neglect of his business affaii^ ; 

(g) that the insolvent has, within three months preceding the 
date of the presentation of the petition, when unable to 
pay his debts as they became due, given an undue preference 
to any of bis creditors ; 

(h) that the insolvent has on any previous occasion been ad¬ 
judged an insolvent or made a composition or arrangement 
with his creditors; 

(i) that the insolvent has concealed or removed his property 
or any part thereof, or lias been guilty of any other fraud 
or fraudulent breach of trust. 

(2) For the purposes of this section, the report of the receiver 
shall be deemed to be evidence , and the Court may presume the correct¬ 
ness of any statement contained therein. 

(3) The powers of suspending, and of attaching conditions to an 
insolvent’s discharge may be exercised concurrently. 

Parallel enactments.—P.-t. I. A., e. 39; Prov. l. a., 1907, s. 44 (3) to (5). 

43. (1) If the debtor does not appear on the day fixed for hearing 
his application for discharge or on such subsequent 
Adjndication to be day as the Court may direct, or if the debtor does 
apply for discharge not apply for an order of discharge ■within the period 
specified by the Court^ [the Court may annul the 
order of adjudication or make such other order as it may think fit and if 
the adjudication is so annulled the provisions of sec. 37 shall apply]. 

(2) "Where a debtor has been released from custody under the 
provisions of this Act and the order of adjudication is annulled under 
sub-section {1), the Court may, if it thinks fit, re-commit the debtor 
to his former custody, and the ofiicer in charge of the prison to whose 

* Substituted by the Insolvency Law (Amendment) Act, 1950 (3 of 1950) 

6. 7 for “the order of adjudication shall be annulled and the provisions of s. 37 
shall apply accordingly.” 
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shall receive euch flebtor into hi? 
custody according to such ro-commitraent, and thereupon all processes 
which wore in force against tho person of such debtor at the time of 
such release as aforesaid shall bo deemed to be stUI in force against 
Jum as if no order of adjadicalioa had been made. 

Parallel enactments.—TJim section w now. Seo P,.t. I. A-, s. 41. 

Effect of order of dis> (1) ^31 order of discharge sliall not release 

tiio insolvent from— 

(fi) any debt due to the ^[Gowmment.] 

(b) any debt or liability incurred }>y means of any fiaud or fraudu¬ 
lent breach of trust to trhich he was a party; 

(c) anj' debt or liability in respect of which he has obtained 
forbearance by any fraud to ^^hiell he was a party; or 

(d) any liability under an order for maintenance made under 
section 488 of the Code of Criminal Procedure, 1S9S. 

(2) Save as otherwise provided by sub-section (1), an order of 
discharge shall rclca<»c tho insolvent from all debts provable under this 
Act. 

(3) An order of discharge shall not release any person who, at the 
date of tho presentation of tho petition, was a partner or co-trustee with 
the insolvent, or was Jointly bound or had made any joint contract with 
him or any person who was surety for him. 

parallel enactments. — P.-t. i. a., s 45 ; Prov T. A., 2907. s 45. 

PART III. 

ADJONISTRATIOIS' OV PROPERTY 
•Metliod oj proof of debts. 

45. A ci'editor may prove fora debt not payable when the debtor 
is adjudged an insolvent as if it were payable 
Debt payable at .t Tjresenflv, and may receive dividend.? egually with 

future time i . ... p n. 

the other creditors, deducting therefrom oni} 
rebate of interest at the rate of six per centum per annum comput 
from the declaration of a dividend to the time when the debt wonld hare 
become payable, according to the terms on which it was contracted 
Parallel enaciments.— P-1 .1. A., Sch H. r, ;l; Prer-1. A., 1007,». 28- _ 

* Subs, by the A. O. 1050 for “Crown." 
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46. Wliero there have been mutual dealings between an insolvent Prov. 1. A, 

and a creditor proving or claiming to prove a debt 46-48 
Mutual Uraimus ai«i this Act, an account shall bo taken of what is 

due from the one party to the other in respect of 
such mutual dealings, and the sum due from the 
one party shall bo sot off against any sum duo from the other party, and 
the balance of the account, and no more, shall be claimed or paid on 
either side respectively. 

Parallel enactments.—P.-t. I « 47; Prov. I. .A.. 1007. s. 30. 

47. (1) 'Where a secured creditor realises his security, he may 

prove for the balance due to him, after deducting 

Secured creditor. , , , 

the net amount realised. 

(2) "Whero a secured creditor relinquislics his security for the 
general benefit of the creditors, ho may prove for his whole debt. 

(3) Where a secured creditor does not either realise or relinquish 
his security he shall, before being entitled to Iiave his debt entered in the 
schedule, state in his proof the particulars of his security, and the value 
at which he assesses it, and shall bo cntitle<l to receive a dividend only 
in respect of the balance due to him after deducting the value so assessed. 

(4) Where a security is so valued, the CJourt may at any time 
before realisation redeem it on paj-raent to the creditor of the assessed 
value. 

(5) "Whero a creditor, after having valued his security, subse¬ 
quently realises it, the net amount realised shall be substituted for the 
amount of any valuation previously made by the creditor, and shall be 
treated in all respects as an amended valuation made by the creditor. 

(6) Wliere a secured creditor does not comply with the provisions 
of this section, he shall be excluded from all share in any dividend. 

Parallel enactments.—P.-t. I. A , Sch. II, rr. 9, 11, 15; Prov I. A., 1907, s. 31 

48. (1) On any debt or sum certain whereon interest is not 

reserved or agreed for, and which i.s overdue when 
the debtor is adjudged an insolvent, and which is 
provable under this Act, the creditor may prove for interest at a rate 
not exceeding six per centum per annum— 

(a) if the debt or sum is payable by virtue of a Avritten instrument 
at a certain time, from the time when such debt or sum was 
payable to the date of such adjudication ; or ^ 
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Prov. 1. A* 
ss. 48-51 


(b) if the debt or stiin is payable othern'ise, from the time when a 
demand in ^^Titing has been made giving the debtor notice 
that interest wili be claimed from the date of the demand 
until the time of payment to the date of such adjudication. 


(2) Where a debt •which has been proved under this Act includes 
interest or any pecuniary consideration in lieu of interest, the interest or 
consideration shall, for the purposes of dividend, be calculated at a rate 
not exceeding six per centum per annum, -without prejudice to the right 
of a creditor to receive out of the debtor’s estate any higher rate of 
interest to which he may be entitled after all the debtsprovedhave been 
paid in full. 


Parallel enactmenls.—P.-t. I a., Sch. II, r. 23; Prov. r. A, 1907, s. 32 

49. (1) A debt may be proved under this Act by delivering, or 

sending by post in a registered letter, to the Court 

Mode of proof ® . ~ 

an affidavit verifynng the debt. 

(2) The affidavit shall contain or refer to a statement of account 
showing the particulars of the debt and shall specify the vouchers (if 
any) by which the same can be substantiated. The Court may at any 
time call for the production of the vouchers. 

Parallel enactments.—P-t. I. A., Sch II, r. 2; Prov. I. A., 1907, b. 25. 

50. (1) Where the receiver thinks that a debt has been impro¬ 

perly entered in the schedule, the Court may, on 
*ita the application of the receiver and after notice to 
schedule. Creditor, and such inquiry (if any) as the Court 

thinks necessary, expunge such entr>' or reduce the amount of the debt. 

(2) The Court may also, after like inquiry, expunge an entry or 
reduce the amount of a debt upon the application of a creditor where 
no receiver has been appointed, or where the receiver declines to inter ere 
in the matter or, in the case of a composition or scheme, upon the app 
cation of the debtor. 

Farallel enattmeni!.—P.-t I. A , Sch. II, rr. so, S7;Pmv.I.A., Jl)07,». 26- 


Ejffect of insolvency on antecedent transactions. 


51. (1) mere execution of n decree has i-isnod against the pro¬ 

perty of a debtor, no person shall bo entitled to 
benefit of the cxeonlion ngainst the receiver extep 
in. respect of assets realised in the course o 
execution by sale or othensise before the dale of the admission o 
petition. 
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(2) Nothing in this section shall affect tho rights of a secured Prov. 1. A. 
creditor in respect of the property against which the decree is executed, ss. 51>54 

(3) A person who in good faith purchases the property of a debtor 
under a sale in execution shall in all cases acquire a good title to it against 
the receiver. 

Parallel enactments.—I. A., s. 63; Prov. I. A., 1907, a. 34. 

62. 'Where execution of a decree has issued against any property 
of a debtor which is saleable in execution and before 
cuffidecrec prol ^he sale thereof notice is given to the Court execu- 
tionf eiecu- ^jjjg .jjjg decree that an insolvency petition by or 

against the debtor has been admitted, 'the Court 
shall, on application direct the property, if in the possession of the Court, 
to be delivered to the receiver, but the costs of the suit in which the 
decree was made and of the execution shall be a first charge on the pro* 
perty so delivered and the receiver may sell the property or an adequate 
part thereof for the purpose of satisfying the charge. 

Parallel enactments.—P..t. I. a., e. 64 5 Prov. I. A., 1907, b, 35. 

53. Any transfer of property not being a transfer made before 

and in consideration of marriage or made m favour 
taA'^r^fer. ^ purchaser or incumbrancer in good faith and 

for valuable consideration shall, if the transferor 
IS adjudged insolvent [on a petition presented]^ within two years after 
the date of the transfer, be voidable as against the receiver and may be 
annulled by the Court. 

Parallel ennactraents. —P.-t. I. A, s. 65; Prov. I. A , 1907, a. 36. 

54. (1) Every transfer of property, every payment made, every 

obligation incurred, and every judicial proceeding 
cn«^in““ertain^casM?^* 'ta-ken or Suffered by any person unable to pay his 
debts as they become due from his own money 
in favour of any creditor, with a view of giving that creditor a preference 
over tho other creditors, shall, if such person is adjudged insolvent on 
a petition presented within three months after the date thereof, be 
deemed fraudulent and void as against the receiver, and shall be annulled 
by the Court. 

(2) This section shall not affect the rights of any person who in 
good faith and for valuable consideration has acquired a title through 
or under a creditor of the insolvent. 

Parallel enactments.—P.-t. I. A., s. 66 ; Prov. 1. A., 1907, s. 37. 

* Inserted by s. 6 of Insolvency Law (Amendment) Act, 1930, (10 of 1930). 
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68. Wbere no receiver is appointed, the Court shah have ail the 
Power of court If jio rights of and may exercise all the powers conferred 

.ppoBM, ^ 

Parallel enactments.—Prov. I. A.. 1907, s. 2S. 

59. Subject to the provisions of this Act, the receiver shall, with 
all convenient speed, realise the property of the debtor 
rewiver* and distribute dividends among the creditors entitled 

thereto, and for that purpose may— 

(a) sell all or any part of the property of the insolvent*, 


(b) give receipts for any money received by him ; and may, 
by leave of the Court, do all or any of the following things, 
namely:—• 

(c) carry on the business of the insolvent so far as may be necsc- 
sary for the beneficial winding up of the same; 

(d) institute, defend or continue any suit or other legal proceed* 
ing relating to the property of the insolvent; 

(e) employ a pleader or other agent to take any proceeding* 
or do any business which may be sanctioned by the Court; 

(f) accept as the consideration for the sale of any property 
of the insolvent a sum of money payable at a future time 
subject to such stipulatioas as to security and otherwise 
as the Court thinks fit; 

(g) mortgage or pledge any paj-t of the property of the insolvent 
for the purpose of raising money for the payment of hiS 
debts ; 

(h) refer any dilute to arbitration, and compromise all debts, 
claims and liabflities, on such terms as may be agreed upon» 
and 

(i) divide in its gating form amongst the creditors, accordmg 
to its estimated value, any property which, finm its peculiar 
nature or other special circumstances, cannot readily or 
advantageously be sold. 

parallel enacimeBts.—P.*t. I. A-, *• 68 1 prtrr. I. A., 1907, a. 20. 
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. ^[69A. (1) Tho Court, if specially empowered in this behalf by an Prov. I. A. 

order of the *Stato Government, or any officer of^^. 59A, 60 
In- tho Court BO cmpowetod by a like order, may, on 
•0 vent s propertT. application of the receiver or any creditor who 

has proved his debt, at any time after an order of adjudication has been 
made, summon before it in tho prescribed manner any person known or 
suspected to have in his possession any property belonging to the insol¬ 
vent, or supposed to be indebted to the insolvent, or any person whom 
the Court or such officer, as the case may be, may deem capable of giving 
information respecting tho insolvent or his dealings or property, and 
tho Court or such officer may require any such person to produce any 
documents in his custody or power relating to the insolvent or to his 
dealings or property. 

(2) If any person so summoned, after having been tendered a 
reasonable sum, refuses to come before the Court or such officer at the 
time appointed, or refuses to produce any such document, having no 
lawful impediment made known to and allowed by the Court or such 
officer, the Court or such officer may, by warrant, cause him to be 
apprehended and brought up for examination. 

(3) The Court or such officer may examine any person so brought 
before it or him concerning the insolvent, his dealings or property, and 
such person may be represented by a legal practitioner.] 

Parallel enactments.—This section is new. See P..t. I. A., s. 36. 

60. (1) In any local area in which a declaration has been made 
undersectionOSoftheCod© of Civil Procedure, 1908, 

special provUIon# In i r • , , 

regard to immoTabie and IS in lorcc, no Sale oi unmovaoie property paying 
property. revenue to the Government or held or let for agricul¬ 

tural purposes shall be made by the receiver, but, after the other property 
of the insolvent has been realised the Court shall ascertain— 

(a) the amoimt required to satisfy the debts proved under this 
Act after deducting the monies already received ; 

(b) the immovable property of the insolvent remaining unsold; 
and 

(o) the incumbrances (if any) existing thereon; and shall forward 
a statement to the Collector containing tho particulars afore- 

^ This section was inserted by s. 4 of tho ProTUicial Insolvency (Amendment) 

Act, 1926 (39 of 1926). 

* Subs, by the A. O. 1960 for “Provincial GoTomment 
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Prov. I. A. ' 
ss. 60, 61 


said; and thereupon the Collector shall proceed to raise 
the amount so required by the exercise of such of the powers 
conferred on him by paragraphs 2 to 10 of the Third Sche- 
dulo to the said Code as he thinks fit, and subject to the 
provisions of those paragraphs so far as they are apph’csable, 
and shall hold at the disposal of the Court all sums that may 
come to his hands by the exercise of aiich powers. 


(2) Nothing in this Act shall be deemed to affect any provisions of 
any enactment for the time being m force prohibiting or restricting the 
execution of decrees or orders against immovable' property; and any 
sueli provisions shall be deemed to apply to the enforcement of an order 
of adjudication made under this Act as if it were such a decree or order. 


[(3) ^{Punjab only ).-—In particular and without prejudice to the 
generality of sub-section (2), when the vv’hole or any part of the estate 
of an insolvent consists of land as defined in the Punjab Tenancy Act, 
1887, no such land shall be temporarily ah'enated by the receiver; but 
after the other property of the insolvent has been realised, the Court 
shall proceed in the manner provided in sub-section (1), and theOoHectot 
shall thereupon proceed to raise the amount required by means of a 
temporary alienation in such form and for such period as may be legally 
permissible and as he thinks fit; and shall hold at the disposal of th® 
Court all sums which may thereby come to his hands: 


Provided that such portions of the land shall be exempted from 
alienation as in the opinion of the Collector, baviog regard to the income 
of the judgment-debtor from all sources except such income ss is de¬ 
pendent on the will of another person, is sufficient to provide for the 
maintenance of the insolvent and the members of his family who are 
dependent on him, aud such portion shall be deemed not to form part 
of the estate under administration ] 

Parallel enaedneots.—^Prov. I. A , 1907, a. 2l. 

PisiritnUion of Propertp. 


61. (1) In th® distribution of the property of the insolvent, there 

p.iorits or dolt. sial) be paid in priority to aU other debta— 


In the nppho.tim of th. Act to tb^uniab . net. .ob.cwtion W 
here by the Protmeie! Iiteolratey (Pnniab Amendment) Act, iro-j 


added here by 
Act IXI of 10391 a 2. 
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- (a) ftll dohtH <luo to tho ‘fiowrnmpnt or to tmy local authority; Prov. I. A. 
and ss. 61, 62 

(b) all fwlary or not oxccwling tH'onty nijxiCH in all, of 

any clerk, servant or labourer in re!»|>crt «jf semeca ronderwl 
to tlio insolvont during four months before tho date of tho 
presentation of tho petition. 

(2) Tho debts sjjccified in Rub>scctton (I) shall rank equally bo- 
luTcn thcmselvos, and shall bo paid in full, unle.ss tho property of the 
insolvent is insuflicient to meet them, in which case they shall abate 
in equal proportions between themselves. 

(3) Subject to tho retention of such sums as maj' be necessary 
for the expenses of administration or olhonviso, the debts spcciltcd in 
sub-section (I) shall bo discliargcd forthwith in so far as the property 
of tho insolvent is sufTiciont to moot tliom. 

(4) In tho case of partners, tho partnership property shall ho 
applicable in tho first instance in paj*monl of tho parlnorsliip debts, 
and tho separate property of each partner shall bo applicable m the 
first instance in pajTncnt of his separate debts. Wlicro there is a surplus 
of tho soparato projwrty of tho partners, it shall ho dealt with os part 
of tho partnership property ; and where there is a surplus of the partner¬ 
ship property, it shall bo dealt with as part of the rospoctivo soparato 
jiropcrty in proportion to tho rights and interests of each partner in tho 
partnership property. 

(6) Subject to the provisions of tlus Act, all debts entered in tho 
schedule shall bo paid ratcably according to tho amounts of sucli debts 
respectively and without any proforence. 

(6) Whore there is any surplus after payment of tho foregoing 
debts, it shall be applied in payment of interest from tho date on which 
tlio debtor is adjudged an insolvent at the rate of six per cent, per annum 
on all debts entered in the schedule. 

Parallel enactments.—P.-t. I. A., s. 49; Prov. I. A., 1007, a 33. 

62. (1) In the calculation of dividends, the 
**''^'* receiver shall retain in hk hands sufliciont assets 
to meet— 

(a) debts provable under this Act, and appearing, from the 
insolvent’s statements or othenvise, to he due to persons 

^ Subs by the A. 0.1950 for "Crown.” 
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ss. 62-64 


A- resident in places so distant that in the ordinary conrse of 

communication they have not had sufficient time to tender 
their proofs. 

(b) debts provable under this Act, the subject of claims not 
yet determined; 

(c) disputed proofs or claims; and 

(d) the expenses necessary for the administration of the estate or 
othermse. 

(2) Subject to the provisions of sub-section (I), all money in hand 
shall be distributed as dividends. 

Parallel enactments— P.-t. I. A., s. 71 ; Prov. I. A., 1907, b, 39 (I), (2). 

63. Any creditor who has not proved his debt before the decla¬ 

ration of any dividend or dividends shall be entitled 
money for the time being 
* hi hands of the receiver, any dividend or divi¬ 
dends which he may have failed to receive before 
that money is applied to the payment of any future dividend or divi¬ 
dends ; but he shall not be entitled to disturb the distribution of an}* 
dividend declared before his debt was proved by reason that he has 
not participated therein. 

parallel enactments— P.-t. I. A., e. 72; Prov. I. A., 1907, a. 39 (3). 

64. When the receiver has realised all the property of the insolvent 

or so much thereof as can, in the opinion of the Court, 
riB»i dividend realised ivithout needlessly protracting the receiver¬ 

ship, he shall declare a final dividend; but before so doing he shall give 
notice in manner prescribed to the persons whose claims to be creditors 
have been notified but not proved, that if they do not prove their claims 
within the time limited by the notice, he will proceed to make a fina* 
dividend without regard to their claims. After the expiration of the 
time so limited, or if the Court, on application by any such claimant, 
grants him further time for establishing liis claim, then on the expiration 
of such further time, the property of the insolvent shall bo divided among 
the creditors entered in the schedule witliout regard to the claims of any 
otlier persons. 

paraUel enactment!.— P.-t. I. A., ■- 73; Prov I. A., I DOT, ». 3D (i). 
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65. No suit for a dividend shall lio against the receiver ; but wliero Prov. I. A. 

the receiver refuses to pay any dividend, the Court 65-67A 

No Bult for dividend. 

may, on the application of any creditor who is en¬ 
tered in the schedule, order him to pay it, and also to pay out of his 
own money interest tiioreon for the time that it is withheld, and the costs 
of the application. 

Parallel enactments.—P.-t. I. A., ». 74 j Prov. I. A., 1007, a. 39 (6). 

66. (1) The Court maj* appoint the insolvent himself to superin¬ 

tend the management of the property of the insol- 
»itoww«'to"insoa«nt.** of ^‘oy part thereof, or to carry on the trade 

(if any) of the insolvent for tho benefit of the credi¬ 
tors, and in any other respect to aid in administering tho property in 
such manner and on such terms as tho Court may direct. 

(2) The Court may from time to time, make such allowance as it 
may think just to tho insolvent out of his property for tho support of 
himself and his family, or in consideration of bis services if he is engaged 
in winding up his estate; but any such allowance may, at any time, he 
varied or determined by the Court. 

Parallel enactments.—P.-t. i. A., a. 76; Prov. I. A., 1907, s 40. 

67. The insolvent shall be entitled to any surplus remaining after 

payment in full of his creditors with interest as 
iMoivent to prQyiied by this Act, and of the expenses of the 
proceedings taken thereunder. 

Parallel enactm6nt$.--P..t. I. A., a 70; Prov I. A., 1907, a. 41. 

^ [67A. (1) The Court may, if it thinks fit, authorise the creditors 
commitue of inepec- proved their debts to appoint a committee 

of inspection for tho purpose of superintending the 
administration of the insolvent’s property by the receiver. 

(2) The persons appointed to a committee of inspection shall 
be creators who have proved their debts or persons holding general 
powers of attorney from such creditors. 

(3) The committee of inspection shall have such powers of control 
over the proceedings of the receiver as may be prescribed.] 

Parallel aaaotments.—This aectioa is new. See P.-t. I. A., a. BS. 

' Tbiaaectionwasinsertredbva. 25oftheProvincial Insolvency (Amendment) 

Act, 1926 (39 of 1926). ' 
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Appeal lo Court atjainsl rece.iver. 


Prov. I. A, 
ss. 68, 69 


68. If the insolvent or any of the creditors or any other person is 
^ ^ aggrieved by any act or decision of the receiver, he 

•cainst receiver. May apply to tho Court, and the Court,may confirm, 

reverse or modify the act or decision complaiped of.; 
and make such order as it thinks just; 


Provided that no appfication under this section shall be entertained 
after tho expiration of twenty-one days from the date of the act or deci¬ 
sion complained of. " . , , 


PatalJtiJ enactments.—P.-t. i. a.. «. 86 ; Prov I. A., 1D07, a. 22. 


PART IV, 

Penalixes. 


69. If a debtor whether before or after the making 
Offencf* br <(«btnr8. _ , .. 

of an order of adjudication,— 

(a) ivilfully falls to perform the duties imposed on him by section 
22 or to deliver up possession of any part of his' pfopert}* 

. ..which is divisible among his creditors under this Act, and 
which is for the,time,.being in his possession or under his 
control to the Court or to any person authorised by the 
Court to take possession of it, or, 

(b) fraudulently with intent to conceal the state of his affairs 
or to defeat the objects of this Act, 

(ij has deslroyed or otherwise wilfully prevented or pur¬ 
posely withheld the production of any document relating 
to such,of his affairs as are subject to in\*esfigation 
under this Act, or 


{ii) 

{iU] 


has’kept or caused to be kept false books, or ‘ 

has made false entries in or withheld entries from or wil¬ 
fully altered or falsified any document relating to such 
of his affairs as are subject to investigation.under this 
Act, or - , . ^ ' u ■ 


(c) fraudulently, with intent to diminish tho sum to pe dividotl 
among his creditors or to give an undue pieferenco'lo.any 
of his creditors,— . . ‘ ’ 
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. .(»)" has <liachnrg(,'d or concoalod'Rii^'^debt diiolaor from him, Prov, I. A. 
i • or ■ ■ 

(u) has made away with, chargctl, mortgaged or conceal^ 
any part of his projwrty of any kind whatsoever, 

he shal! lie jmnisliablo on conviction' * * with imprisonment which may 
extend tO‘ ono 5 ^ar. ^ j . 

Parallel enactments.—P.-t. I. A., ». lOS; Proy. I. A.. 1907, s. 43 (2). 

*[70. ^\Tioro the Court is satisfied, after such preliminarydnquiry, 

. 1 , t • if any, -rs it thinks necessary, that'there is ground 

un 4 er*Mct 7 on‘’«!)*^’'^* inO'dring into any ofToncos referred to m section 
. 1 69 and appearing to havo been committed by the 
insolvent, the Court may-record a finding to that effect and make a 
complaint of the offenoo in Avriting to a Magistrate of the first class 
having jurisdiction, and such Magistrate shall deal with such complaint 
m the manner laid dovii in the Code of Criminal Procedure, 1808 ] 

Parallel enactments.—This section is new. See P.*i. 1. A., s. 104. 

71. ^Vhero an insolvent has been guilty of any of the offences 
„ ... V,." . specified in section CD, he shall not be exempt 

•* CnmitMt Itebilit}* after 

^wcharse or composi- from being proceeded against therefor by reason 
that he has obtained his discharge or that a compo¬ 
sition or scheme of arrangement has been accepted or approved. 

'■ Parallel enactments.—ThiSWtlon iq‘noV\% ' See P^-l. I A.^e. 105. ' 

72. (1) , An undischarged insolvent obtaining credit to the extent 

of fifty rupees or upwards from any person without 
vpnt” obu?nfoe informing such person that he is an undischarged 

insolvent shall, on conviction by a Rlagistrate, be 
punishable with imprisonment for a term wliich may extend to six months, 
or with fine, or with both., 

_ (2) Where the Court has reason to believe that an undischarged 

insolvent has committed the offend refeircd to in sub-section (1), the 
Court, after making .any preliminary inquiry that may be necessary, 

,!.! > •* The Words “by the Ckmrt” were repealed tbe Repealing Act,^1927 (12 of 
t927)B 2aiidSch,a3 consequential on the amendment of a 70by Act IXof,in26 
* This section was substituted by a. 11 of tbe Insolvency (Aniendment)-Act, 

-1926 (9 of 1926) eM amended by s. 3 and Sdh. II of the Repeohng^and Amending 
Act,.1927 (lOof 1927) for the origmal sectiotu' Jd**' i. >'•' j - c -- 
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7^74 * ^ nearest Magistrate of the firat class, 

and may send the accused in custody or take sufficient security for 
his appearance before such Afagistrate; and may bind over any person 
to appear and give evidence on such trial. 

Parallel enactments.—P.-t. 1. A., b. 102; Prov. I. A., 1907, h. 63. 

73. (1) Where a debtor is adjudged or re-adjudged insolvent under 
Diiquaiiflcation of -Act, he shall, subjcct to the provisions of this 
insoiTcnt section, be disqualified from— 

(a) being appointed or acting as a Magistrate; 

(b) being elected to any office of any local authority 'n'here the 
appointment to such office is by election or holding or exer¬ 
cising any such office to which no salary is attached; and 

(c) being elected or sitting or voting as member of any local 
authority. 

(2) The disqualifications which an insolvent is subject to under 
this section shall be removed, and shall cease if— 

(a) the order of adjudication is annnlled under section 35, or 

(b) he obtains from the Court on order of discharge, whether 
absolute or conditional, with a certifioate that his insolvency 
was caused by misfortune without any misconduct on his 
part. 

(3) The Court may grant or refuse such certificate as it thinks 
fit, but any order of refusal shall be subject to appeal. 

Parallel enactments.—This section is new. See P..t. I. A., s. 103A. 


PART V. 

Summary Administration. 

74. When a petition is presented by or against a debtor, if th® 
b™.„ Court is satMod by affidavit or 

tration property of the debtor is not likely to 

five hundred rupees* the Court may make an order that the de ' 
estate be administered in a summaiy manner, and thereapon e P 
visions of this Act shaU be eubjeot to the foUowmg roodffioat.o . 
namely:— ___ 

■ For the purposes of the VH on^<). *' 

ed. by the Punjab Belief of Indebtedness Act, 1934 (Punjab Act vrr o 
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(t) -anless the Court otherwise ^Urects, lio notice required Prov, I. A. 
under this Act shall bo published in the official Gazette,^ 

(ii) on the admission of a petition by a debtor, the property 
of the debtor shall vest in the Court as a receiver; 

(iii) at the hearing of the petition, the Court shall inquire 
into the debts and assets of the debtor and determine 
the same by order in wriling, and it shall not be necessary 
to frame a schednle under the provisions of section 33 ; 

(ic) the property of the debtor shall be realised with all 
reasonable despatch and, thereafter, when practicable, 
distributed in a single dividend; 

(c) the debtor shall apply for his discharge within six months 
from the date of adjndication ; and 

(ci) such other modifications as may be prescribed with the 
view of saving expense and simplifying procedure: 

Provided that the Court may at any time direct that the ordinary 
procedure p ro vi ded for in this Act shall be followed in regard to the 
debtor’s estate, and thereafter the Act shall have effect accordingly. 

Parallel enartinents.r-p..t. L A-, a. 106; Pww. I. A-, 1907, s. 48. 

PART VI. 

Appeals. 

75, (1) The debtor, any creditor, the receiver or any other person 

^ ^ aggrieved by a decision come to or an order made 

in the exercise of insolvent^ jurisdiction by a Court 
subor^nate to a District Court, may appeal to the District Court, and 
the order of the District Court upon such appeal shall be final ; 

Provided that the High Court, for the purpose of satisfying itself 
that an order made in any appesal decided by the District Court was 
according to law, may call for the case and pass such order with respect 
thereto as it thinks fit: 

Provided farther, that any such peraon aggrieved by a decision 
of the District Court on appeal from a derision of a subordinate Court 

* Sot)s. by tho A. O. 1937 for •* Local Official Gazette**. 
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Prov. J* send the case for trial to the nearest Magistrate of the first class, 

^ and may send the accused in custody or take sufficient security for 
his appearance before such Magistrate; and may bind over any person 
to appear and give evidence on such trial. 

Parallel enactments.—P..t. I. a., b. 102; Prov. I. A., 1907, e. 63. 

73. (I) Where a debtor is adjudged or re-adjudged insolvent under 
DistjuaUflcation of shall. Subject to the provisions of this 

insolvent section, be disqualified from— 

(a) being appointed or acting as a Magistrate ; 

(b) being elected to any office of any local authority where the 
appointment to such office is by election or holding or exer¬ 
cising an}' such office to which no salary is attached; and 

(o) being elected or sitting or voting as member of any local 
authoritj'. 

(2) The disquah'fieations which an insolvent is subject to under 
this section shall be removed, and shall cease if— 

(a) the order of adjudication is annulled under section 35, or 

(b) he obtains from the Court an order of discharge, whether 
absolute or conditional, with a certificate that his insolvency 
was caused by misfortune without any misconduct on his 
part. 

(3) The Court may grant or refuse such certificate as it Ihinb 
fit, but any order of refusal shall be subject to appeal. 

Parallel enactments.—This section i« new. See P.-t. I. A., e. 103A. 


PART V. 

Summary Administration. 

n. When a petition is presented by or against a 
s , Court is satisfied by affidavit or otherwise ^at 

rtyofthedebtorrsnotldrelytoexc^m'^';” 

five hundred rupees* the Court may make an ‘‘'“t the d*W 

estate be administered in a summary manner, and _er ^ 
visions of this Act shall be anbjoot to the foUowmg 
namely:— _ ^ 

. For <he pm-po." two .nmcJfs- 

rd. by the Punjab 
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(t) unless the Court otherwise directs, no notice required Prov. I. 
under this Act shall be published in the official Gazette,' 

(n) on the admission of a petition by a debtor, the property 
of the debtor shall vest in the Court as a receiver; 

(tit) at the hearing of the petition, the Court shall inquire 
into the debts and assets of the debtor and determine 
the same by order in writing, and it shall not be necessary 
to frame a schedule under the provisions of section 33 ; 

(to) the property of the debtor shall he realised with all 
reasonable despatch and, thereafter, when practicable, 
distributed in a single dividend , 

(e) the debtor shall apply for his discharge within six months 
from the date of adjudication ; and 

{vi} such other modifications as may be prescribed with the 
view of saving expense and simplifying procedure ; 

provided that the Court may at any time direct that the ordinary 
procedure provided for in this Act shall be followed in regard to the 
debtor’s estate, and thereafter the Act shall have effect accordingly. 

parallel enactments.—P.4.1. A., s. 106; Prov. I. A., 1907, s. 48. 

PART VI. 

AppetUs. 

75, (1) The debtor, any creditor, the receiver or any other person 

Appe/ii 4 aggrieved by a decision come to or an order made 

in the exercise of insolvency jurisdiction by a Court 
subordinate to a District Court, may appeal to the District Court, and 
the order of the District Court upon such appeal shall be final; 

Provided that the High Court, for the purpose of satisfying itself 
that an order made in any appeal decided by the District Court was 
according to law, may call for the case and pass such order with respect 
thereto as it thinks fit: 

Provided further, that any such person aggrievtsd by a decision 
of the District Court on appeal from a decision of a subordinate Court 


* Sobs, by the A. O. 1937 for " Xx>cal OSieial Gazette”. 
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“ '"''ntioncdmaub-soction(l)of6cctionIOOofthoCod6ofCirilI>rocod.iiT., 

IflOS. 

( 2 ) Any such person aggricvwl hy any siicli flcciston nr order 
of a District Court as is spccidod in Schedule I come to or matlo other- 
m'so than in appeal from an ortlor msdo by a subordinate CouA, may 
appeal to tho High Court. 

( 3 ) Anj* Buch person a^ioved by any other order made by a Dis¬ 
trict Court othennse than in appeal from an ortlor made by a subonli- 
nate Court may appeal to tho High Court by leave of tho District Court 
or of tho High Court. 

( 4 ) Tho |>erio<Ls of limitation for apj)enU to tfie District Court and 
to tho High Court iirnlor this section shall ho thirty* daxrs and ninety 
daj'K. respectively. 

Parallel enaclmenti.—P.-t. I. A., r. fi (J) (b) ; Prov. 1. A , t1>o7. •• 

PART VII. 

76 . Tlie costs of any proewUng under this Act. Incltuling th** ei**!" 

of malntaming a debtor in tlio eixul prison, shdh 
«ij!»jcct to any rules mrule tinder this Act, m the 
disen-tion of llie Court in which tho procewling is hml. 

parallel eoaelrnsnU.—IVt. I. A-. ». {2> i Pniv 1. A.. IW. i'f- 

77 , All Courts haiing jurisiiietion in insolvency and the nRio"fs 

of siirh Courts, n*sj»o<*tM'rIy, shall srrrraliy ac*. in 
old of and !»«’ nuiib'arj- to each other in all 
of Ins^dvenry, and an nnler of a Cuirt seeking **■! 
«ilh rt re«tuent !o another of the 8.sid Courts sIjaH 1>o jleem*^! 
to enalile the litter Ouirf to esefft*r, in r’gsnl to the mittrrs direr^ol 
Jiv the onler, stieli juris<Ii-“tion as either i>r mieh (imrts rtmkl 
in rr-'anl to simlUr rnstt»TS withm their resjesrtite jori^U'^e'os- 

PiriRel *aaetn*ali.~-li.A, l»H.s. i:i; IV». I.A.e I A. U *. 

•. fo. 

7 $. (!) T) " of s»-»-th«ni A an*! 12 of the Irdun l.^*^:** 

le»o Aet, »I| aj ply !•> ap'e-.*!* a.-vl appl * ‘ *'** 

**"’*** ' on t'-f thi* Aet. an*! f the of the 

!2. a o-vl-T s^rter-a 4 shall h- to » do-re** 
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■(2) ' Where an order of adjudication has been annulled under this Prov. L A. 
Act,' in computing the period of limitation prescribed for any suit 'or 78, 79 
application for the execution of a decree (other than 'a suit or application 
in respect of which the leave of the Court was obtained under sub-section 
(2) of section 28) which might have been brought or made but for the 
making of an order of adjudication under this Act, the period from the 
date of the order of adjudication to the date of the order of annulment 
shall be excluded : 

Provided that nothing in this section shall apply to a suit or appli¬ 
cation in respect of a debt provable but not proved under this Act. 

[Tlua section ia new.] 

79. (1) The High Court may, with the previous sanction... .of the 
State' Government, make rules for carrying into 

Powef lo make rules. ... 

effect the provisions .of this Act.* 

(2) In particular and irithout prejudice to the generality of tlie 
foregoing power, such rules may provide— 

(a) for the appointment and remuneration of receivers (other 
than Official Receivers), the audit of the accounts of all 
receivers and the costs of such audit, 

{In Bombay only) the form of insolvency notice oiid the 
manner in which it may be served,] 

(b) for meetings of creditors, 

(c) for the procedure to be followed where tiie debtor is a firm,** 

(d) for the procedure to be followed in the case of estates to be 

administered in a summary manner,* [and . , 

(e) for any matter which ia.to be or may be prescribed.] 


’ Subs, by th© A. O. 1950 for •'ppovincittl.” ' 

* Suba. by the A. O. 1937 for tb© original aub-section. . ; « 

* In the application of th© Act to Bombay, a new clauae (aa) haa b^n in¬ 

serted here by th© Presidency Towns Insolvent^ and the Provincial Insolvency 
(Bombay Amendment) Act, 1939 (Bombay 16 of 1939), b 3. ■ > ,,,, 

* The word “and” was omitted by a. 6 of the Provincial Insolvency (y^end- 

‘roent)'Act, 1926 (39 of 1926). , , 

* ' The word “and” and clause (e) were inserted by s 6 of the Provincial Insol¬ 
vency (Amendment) Act, l926 (S9 of 1926) • ' • i ■ ■ 
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Prov. I. A. 
ss. 79-81 


(3) AU rules made under this section shall be published^.... 
in the Official Gazette,. and shall, on such publication, hare effect 
as u enacted in this Act. 


tarallet enactments.—P-t. I, a., hs. 112. 113; Prov I. A.. 1907, b. 61. 

80. (1) The High Court, with the like sanction, may irom time to 
^ j ^ ^ time direct that, in any matters in respect of which 

to Official ” Recefver”* j^w’isdiction is given to the CJourt by this Act, the 
Official Receiver shall, subject to the directions of 
the Court, have all or any of the following powers, namely 


(a)* omitted 

(b) to frame schedules and to admit or reject proofs of creditors ■ 
(o)* omitted 


(d)* omitted 


(e) to make interim orders in any case of urgency; and 

(fj to hear and determine any unopposed or eaf parte application. 

(2) Subject to the appeal to the Court provided for by section 
68, any order made or act done by the Official Receiver in the exercise 
of the said powers shall be deem^ the order or act of the Court. 


Parallel enactments.—Prov I. A., 1907, s. 62; e/. P.-t 1. A., a 6. 

81. Any State* Govenunent,* * * * may, by notification in the 
rower of sute Got- 'official Gazette, declare that any of the provfeions 
S3S“ o“f of -Act specified in Schedule II shaU not apply 

•feni to certain Courts ^ insolvency proceedings in any Court or Courts 
having jurisdiction under this Act in any part of the territories ad¬ 
ministered by eiich sfitate Government. 


P&tallfll aoactmeats.—Prov. J. A.. 1007, s. 54. 


* The words “in the Gazette of India" and "as the case roaj? be" were omitted 
by A. O., 1937. 

* Sobs, by the A. O. 1937 for "Ixicol Official Gazette". 

* The words “as the cose inay be" rep. by the A. 0. 1937. 

* Claoaea (a), <c) and (dj were repealed by s. 7 of the Provincial Insolyfecf 
(Ameodmerit) Act, 1926 {39 of 1926J. 

* Subs, by the A. O. 1950 for “Provincial Government". 

* The words "with the proviou* sanction of the Ooveimor 

wore lepealod by s. 2 end ach. I of the Devolution Act, lfl-0 (39 of ID-OJ. / 

» Subs, by the A. O. 1937 for “Local Official Gazette". 
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82. 

S«r{ogs. 


Nothing in this Act shall— 

(a) Affoot the Prewdency-towTis Insolvencj’ Act, 
1909, 


1 * * * ot 

(b) apply to cases to which Chapter IV of the Dekkhan Agricul¬ 
turists Relief Act, 1879, is applicable. 

Parallel enactments.—^Prov. I. A.. 1007. e. 65. 

83. 2 * * • 

llepekb. 


(2) Where in any enactment or instrument in force at the date 
of the commencement of this Act, reference is made to Chapter XX 
(of Insolvent Judgment-debtors) of the Code of Civil Procedure, 1877, 
or of the Code of Civil Procedure, 1882, or to any section of either of 
those Chapters, such reference shall, so far as may be practicable, be 
construed as applying to this Act or to the corresponding section thereof. 

Parallel eoactments.~Frov. I. A., 1507. a. 66. 


' The-worda and figures “or section 8 of the Lower Burma Courts Act, 1902” 
were repealed by Act 8 of 1930, s. 3 and Sch. II. , 

* Sub-section (1) was repealed by the Bepealinc and Amendinir Act. 1927 
(12 of 1927). #. 2 and Scb. , e 6 , 


Prov. I. 
ss. 82, 
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Schedules 
I, ir 


su 


SCHEDULE 1. ; ' < ; ■ 

t^ec«ecfi<m75 (2),j i.' 

Dectstons and Orders from v}hxdi an appeal lies to the }Sigh Court 
__ under section T5 (2). 


Section, 


4 

2fi 

26 

•27 


33 

3S 

37 

41 

60 

63 

S4 

69 


KAture or ileciaion of onlcr. 

Docmioq of qtieationa of priority,' etc., arising in Inaolveocy. 

Order dismisaiog a petition. 

Order a^verding compensation. 

Order of adjudication. 

Orders regarding entries in the schedule. 

Order annulling adjudication. ' . -i' 

Order declaring the conditiona on tvluch the dehtot'a property shad 
revert to him on annulment of adjudicetion. * 

Order on appticdtlod for discharge. 

Order disallowing or reducing entries in t)je schedule. 

Order annulling a voluntary transfer. 

peciaion that a transfer of property is a preference m favour of a 
creditor. 


SCHEDULE II 


[«Sc€ «ecfr<»t 81-3 

Provisions of the Act application of which may barred by 
‘Slate <7over/imcttts. _ 


Provision of the 
Act. 

Subject. 

Section. 


26 1 

Award of compensation. 

28, sub-sec. (3) 

Iloputed property of an insolvent. 

34 1 

Pebts provable under the Act. 

38 j 

39 

4U 

j Compositiona and Bchomea of arrangement. 


‘ T).» eDliy to reolion 89 w.i repealed by tl.a Bepeabog Ml, 

2 of 1927), 8. 2 and 8cba ‘ ' • '' • 
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SCHEDULE n—{c(mtd.) 

[See «ccfton 8 I 3 — {amtd.) 

Provisions of the Act application of which may be barred by 
^State Oovemmenta. 


Schedules 

n,m. 


Provision of the 
Act. 


Subject. 


Section. 


42, 

45 

46 

47 

48 

49 

50 


sub-sections 
(l)and (2) 


Obligation to refuse absolute discliarge. 


■ 

-Method of proof of debts. 


51 

52 

53 

54 

55 


■Effect of insolvency on antecedent transactions. 


61, [except cl. (a) 
of BUD'Seetion 
(1) and Bub* 
section {4)1. 

62 ‘ 


64 

65 

66 


Priority of debts. 


^.Dividends. 

Manageinent by and allowance to insolvent. 


Penalty for obtaining of credit by undischarged insolvent. 


SCHEDULE m. 

l_Enactments Repealed] Repealed by the Repealiny Act, 1927 (12 of 1927), 
8. 2andSch. 


Substituted by the A. O. 1950 for “ProvinciaL” 
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Buies—Prov. I. A. 

C^lcuttu. _ 22. Where a firm of debtore files an insolvency petition the same shall con¬ 
tain the names in full of the individual partners, and if such petition is signed in 
the fim name the petition shall be accompanied by an affidavit made by the part¬ 
ner who signs the petition showing that all the partners concur in the filing of the 
same. 

23. An adjudication order made against a firm shall operate as if it were 
an adjudication order made against each of the persons who at the date of the 
order is a partner m that firm. 

24. In^ cases of partnership the debtors shall submit a schedule of their part¬ 
nership affairs and each debtor shall submit a schedule of his separate affairs. 

25. The joint creditors, and each set of separate creditors, may severally 
accept compositions or schemes of arrangement. So far as circumstances 
allow, a proposal accepted by joint creditors may be approved in the prescribed 
manner, notwithstanding that the proposals or proposal of some or one of the deb¬ 
tors made to their or hts separate cr^itors may not be accepted 

26. ^Vh0^e proposals for compositions or schemes are made by a firm, and 
by the partners therein individually, the proposals made to thejomt creditors 

shall be considered a' ■* —*'*’ *—”■ *■— -ca« «^e»f>arate ciedi* 

tors j and the propoi considered 

and voted upon by creditors 


Sale ol Immovable property of insolvent. 

• - ..... I . , under 

the deed of 
n cost, and 

registration 


Dividend. 

29. The amount of the dividend may, at the request and Ti«k of a creditor, 
be transmitted to him by post. 

Summary Administration. 

30. ^Vhen an estate is ordered to be administered in » summa^ 
under section 74 of the Act, the provisions of the Act and Rules shoii, J 
to any special direction of the Court, be modified as follows, nanicly. 

(i) There shall be no ad%'ertiseinent of any proceedings in the 
Gazette or in any newspaper. 

(»t) The petition and all subsequent proceedings shall bo enilo 

“Summary Case.” iihein 

(iii) The notice of tho bearing of the petition to tbo creditors shaH be 

Form No. (P)80. . „ „t M 

The Court shall examine the debtor as to his affairs. biA sha t n 
bound to call a meeting of creditors, but tho creditors sh 
titled to bo beard and lo cross-oxammo tlvo debtor. 

Tho appoinfmont of a Recotver wHl often not ^ cott 

Court may act under aeetion 59 of the Act m onler to red 
of tho proceedings. 


(IV) 
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Rules—Prov. I. AJ 
Costs. Calcutta. 

31. All proceedings under the Act doim to and including the making of an 
order of adjudication shall be at tho cost of the party prosecuting the same, but 
when an order of adjudication has been made, the reasonable costs of the petition¬ 
ing creditor shall be payable out of the estate. 

32. No costs incurred by a debtor of, or incidental to, an apphcation to ap¬ 
prove of a composition or scheme, shall be allowed out of the estate, if the Court 
refuses to approve the composition or scheme. 

33. Where no receiver being appointed the Court itself exercises all the 
powers of a receiver under sec. 58, an account in tho accompanymg form should 
be maintained to show all amounts received and disbursed:— 


Debts 

proved 

Date 

of 

chalan 

No. of 
chalan 

Amount 

Received 

Disburse- j 
ments | 

1 Initial 
of 

Judge 

Remarks 


1 


1 Rs-A.P. 

i 

Rs.A.P. , 



Perm No. (J)57. 
Debtor’s Petition. 


[Section 13 ol the Piovlnclat Insolvency Act, V of 1920.] 

Ditlrict 

Xn the Court e/ the Dtstrict Judye at 

Ptlilioner. 

j /g* ordinarily residing at (or “canying on business at," or 

(a) iMertiumeand personally working forgain at,"or‘‘m custody at" 1 

address and deacnption in consequence of the order of (6) being unablo to 

e f debts, hereby petition that I may be adjudged 

Court and part^Iars insolvent. Tho total amount of all pecuniaiy claims 
or decree In respect of against me is Rs. (c) os set out in detail in Schedule 

whkli the or^r of de- ^ annexed hereunto, which contains tho names and resi- 
or by which an orier dences of all my creditors so far as they are known to, or 
of attachment hss been can be ascertained by me. Tlie amount and particulars 
sRolnst debtor's of qH property ore set out in Schedule B oxmexed here- 
^ (r) sute whether, unto together with a speciScation of all my property, not 
and how any of the consisting of money, and the place or places at which such 
debts are secured. property U to be found and X hereby declare that 1 am 
willing to place all such property at the disposal of tho Court save in so far aa 
it includes such particulars (not being my books of account) as ore exempted by 
law from attachment and sale in execution of a decree. 

I have not on any previous occasion filed a petition to bo adjudged an insolvent 

W) Tho partlculirs O'" X sot out in Schedule C particulars (d) relating to my 
required are— previous petitions to bo adjudsed on insoUent. 

U) ^Yhere & petition “ 

lias been dlsmlsred, 
reasons for such dls- 
mis-Vkl 

(ii) VThere the deb¬ 
tor his prc\Ioaslr been 
adjudged an Insolreot 
concise particuLirs of 
the InsoiTency Includ¬ 
ing a statement whe¬ 
ther any preNlous adju- 
dicaiinn bos b^n 
annuli^ and, If so, the 
grounds therefor. 

Verification cUtisc as in plaints. 


Si^ature. 
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Rules—Prov, I. A. 

Calcutta. Form No. (PJ76. 

Notice to cheditobs oi the date qe heawno o» ah inboltehct 

PETTElOH. 

[Section 19 of the Provincial Insolvency Act, V o! 1920.3 

In the Court of the District Judge at 

Ineolvtnfiy A'pflitotionDo. of\9 , 

Whereas A. B. has applied to this Cbxirt by a petition, dated 

^ 19 , to be declared an insolvent under the Provincial Insolvency 

Act, V of 1920, and your --— 

said debtor, this is to cive 
of 19 Os- v?-.5- 

dobtor. If . , 

or by duly i 

to he due tc ^ v*.,louoivs: 

Judge. 

Form on the reverse ns m C. P. Form No. 1 


Form No. (J)58. 

Order or adjudicatioh. 

[Section 27 ol tho Provincial Insolvency Act, V ol 1920.3 

In the Court of the District Judge at 

Insolvency Application No <>f 19 . 

Pursuant to petition, dated ru.,. - 

and address of debtor 
or “the debtor himseU 
and hearing 

hereby adjudged insolvent. 

It is further ordered that the debtor do apply for his discharge within 
from this date. 


Dated this 


day of 

Form Ho. (P)76. 


19 


Judge., 


Notice of appuCation by ehscheduled ^ creditor. 
[Section 33 (3) oI the proyinclsl Insolvency Act, V of 1920.] 
2 r the Court of the District Judge at 

Insolvency Application Do. o/19 

In the matter of 

Do. 


Insolvent 


To 

Whereas an application has been made to this Court by 
who claims to bo a creditor of 

wliose application to bo declared an i^lvent was filed in this Court, on the 


ally, or by pleader, it you desire to object to it. 

Given vinder my hand end the eoal of tbo Court, this the 
day of 19 • 

Form on tho reverse as in C. P. Form 


Dislria Judge. 
No, J, ante. 
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Form Ho. (J)S9. 

Order AicruLLiiro adjddioation. 

ISetttoQ S5 ol tht Fro^lMlal Insolwnty Aet, V ol 1920.1 
In tJu C<nirt of the District Judye ot 

Insolvency Application No. of 19 

Applicant. 

On tho appliention of R. S.» of , and on reading 

and hearing . it ia ordered that tho order of adjudication, dated 

against A. B. of ,be and tho same is hereby 

annulled. 

Dated this doy of 19 • 

Judge. 

Form No. (P)77- 

NoncE TO CRZDiTona op the date ot cossideration op a composition 
OR SCICEUE OF ARRANOESIENT. 

(Section 38 (1) of the Proviaelal Insolvency Ad, V ot 1920.] 

In the Court of the District Judge at 

Inaolvency Application No. o/ ID > 

Applicant. 

Take notice that the Court has fixed tfie day of 

19 , for tho consideration of a composition (or scheme of arrangement) submitted 
by A. B., the debtor in tho above insolvency petition. No creditor who has not 

S roved his debt before the aforesaid date will m permitted to vote on the consi> 
eration of the obove matter. If you desire to be represented ot abovementioned 
hearing you should bo present in person or by duly instructed pleader with your 
proofs. 

Judge. 

On tho revorso of tho form. 


Date of filing process 


Date of making over process to Nazir . 


Date on which made over to the process-server 


Date of return by process-server after service 


Date of return by Nazir to Court 


Form No. (H) 63 

' 'List of creditors tor use at meetino iield tor consideration of 

COMPOSITION OT 80HBU&. 

[Section 38 (2) of the Provlneial Insolvency Act, V ot 1920.] 

' ' In the Court of the District Judge ol ' ' . • . * 

' ' Jn\the^ matter of Insolvency Application No. , , of 19 , , * 

. . Applicant., 


-Prop. I. As 
Calcutta. 
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Calcutta. Mooting held at this clay of 


No. 

Name of all 
creditors whoso 
proofs have been 
adimttod. 

Horo state as to each 
ereditorwhother ho 
voted and, if so, 
whothor personally 
or by pleader. 

Amount of 
assets. 

1 

Amount of 
admitted 
proof. 



t 

Total .. 


'_ 


1 


'— 




Required number of Majority. . 

Required X'alue.....Rg. 


Form No. (p) 78. 

Notice to cnEDiroas o» aptucatiok tor ntacnAHOB. 

[Seetloo 41 (i) ol the Provlnela) iDsolvoocy Act, V o! 1920.] 

In the Court of tho Z>i»<rfc< Jitdffe at 

In4olv«n<y com No. q/ 19 • 

/(pptieant. 

Take notice that the abovenaroed insolvent has applied at the Court for his 
discharge, and that the Court hae fixed the day of 10 at 

o'clock for hearing the appbcation. 

Dated this day of 19 . Judgt. 

Nore.—On the backofthisnotice the provisions of section 42 (1), Act V of 1920. 
should be printed. 

Form on the reverse as in C. P. Form No. 1, ante. 

Form No. (J) 69. 

Orobb or stsciUBaB sobtect to cojra>JTioir as to EABinifos, 
ATXBR.ACqniBBD BROTERTT, AKO IKCOUE. 

[Section 41 (2) (a), (b) or (c) ol the Provincial Insolvency Act, V of 1920.] 

In tht Court of iht Diatr^ct Jud>}< at 

Xniolwncy com Ho. «/ W ■ ^pptlanl. 


On the application of 


, adjudged insolvent on the 


conditions as to'Wsfuture earnings, after.Bcquired property, andinceroe - 
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■ - - Calcutte. 


Form No. (M) 51. 

Pfioor or Debt: General Form. 

[Section 49 ol the ProWnclal Insolvency Aet^ V of 1920.] 

in the Court o/ the Dietriet Judge ol 

inaolveney Application No. of 10 . 

Applicant. 

(o) Here Insert number \ ....... 

pven In the notice, j In tho matter of ftO (o) of 19 . 

1, of (6), make oatli and say (or solemnly 

(6) Address In fulL and slnceroly aOlrm and declare). 

1. Tliat the said at tho date of the petition, vis., the 


say) Id support of the cUtm. 


1. Tliat the said at tho date of the petition, vis., the 

day of 19 and stdl-^ justly and truly indebted to me m the 

sum of Rs. a. p. “* for (c) as shown by the 

} account endorsed heroon (or the following occount), 
vis., for which sum or any port thereof I say that I have 
nol norhall. or any person by 

order to my knowledge or belief 
for use had or received 

W) Here detaiU of eecurl- \any raarmer of satisfaction or security whatsoever save 
ties bills or the like j and except the following (d). 

Admitted to vote for Re. "1 Sworn at f Deponent’s 

>this day of < Signature. 

Judge or Official Receiver. j before me [_ 

Commissioner. 

Form No. (M)52. 

Proof or bebt of woicemen. 

[Section 49 of the Provincial Insolvency Act, V of 1920.] 

In the Court of the District Judge at 
Insolvency Application No. of 19 

Applicant. 

I (a) of {&) make oath and say ;—(or solemnly and sincerely affirm and declare). 

((«) PilUnfullname, 1. Tliat (c)-—-at the date of the adjudication, vis., 
address and oceupa- were 

tlon ol deponent the day of 19 and still-^justly 

(6> The abovenamed . i • j ^ , are •' 

debtor or the foreman and truly inaebted to the several persons whose names, ad- 
tor OT*on^p^a^*of^the dresses and description appear m the schedule endorsed 
wottoi'n and othw hereon in sums severally set against their names in the sixth 
employed by the column of such schedule for wages due to them respectively 
abovenamed debtor. workmen or others in (d> in respect of 

(c).. ’T" or "the services tendered by them respectively to fe) 

»3id" -A—:—-_^_ 


abovenamed debtor. 

'' (c) "I" or ''the 
said " 

W) “ My employ ” 
"or the employ of the 
abovenamed debtor.” 

(«) "Me" or "the 
abovenamed debtor.” 


Admitted to vote for Rs. "j 
Judge or Official Receiver.! 


ceived any manner of satisfaction o 


security whatsoever. 
Deponent’s 
Signature. 
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Rules—Prov. I. A. 
Calcutta. 


Form No. (J)61. 

Obder appointino a beceiver. 

[Section 56 of the Provincial Insolvency Act, V of 1920.J 
In the Court of the Dietrict Judge at 
In the matter of o 

No. of 19 


Wlieroas A. B., 
Court, da tod 
of a Receiv 


was adjudicated on insolvent by order of this 
, and it appears to the Court that the appointment 
for the property of the Insolvent is necessary:—It is ordered that a 
receiving order bo made against the insolvent and a receiving order is hereby made 
against tho insolvent and A- B. of [or tho Official Receiver] is hereby 

constituted Receiver of tho property of tho said insolvent. And it is 

further ordered that the said Receiver (not being the Official Receiver) do give 
accnritj' to tho extent of and that hia remuneration be fixed at 

Dated 

Judge. 

Form No. (P}79. 

Notice to persons ciaiiono to be creditors op istestton to 
DECLARE FINAL DIVIDEND. 

[Section 64 of the Provincial Insolvency Act, V of 1920.) 

In the Court of the Diatriet Judge at 

In the matter of Inadveney Apjdieation No. of 19 

Applieant. 

Take notice that a final dividend is intended to be declared In tho above matter, 
and that if you do not establish your claim to the satisfaction of the Court on or 
belbro the day of 19 ., or such later day ®* 

Court may fix, your claim will be expunged, and I shall proceed to make a final 
dividend without regard to such claim. 

Dated this day of I® • 

To X. Y. Reoei\*or, [Address.] 

Form on the reverse ns in C. P. Form No. 1, ante. 

Form No. (P}80. 

SCUUABV ad.uinistbatton notice to creditors. 

[Section 74 of the Proiindal Insolvency Act, V of 1920.] 

In ike Court of the District Judge at 

Insolvency Application No. of 19 . 

Appliex^n. 

Take notice that on the ilay of 19 , the 

debtor presented a petition to this Court praying to be sdjomcatea^ ^ 


' day of 19 »lor the lurther hearing oi 

said petition and examination of the said debtor. 

Also take notice that the Oo^ raay on the 
I " ‘ . . * * ’ . . .' jofofanyclaim 

Given under my hand and tl»e seal of the Court, this the 
day of 19 » 


Judge. 
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Provinelal Insolvenc; (Supplementary) Rules, 1940. Calcutta. 

417A. (1) The following rules may be cited as the Provincial Insolvency 
(Supplomentaiy) Rules, 1940. 

(A) Official Bccenvers. 

(2) The Official Recei\’er ^all charge such commission and furnish such 
security as the State Government, in consultation with the District Judge, may 
direct. 

(3) The Official Receiver ahall be under the administrative control of the 
District Judge, who shall fix a time and place for the performance of his duties. 

(4) Subject to the operation of these Rules, the provisions of Rule 417, Civil 
Rules and Orders, shall apply to the Official RMeiver as to any other Receiver. 

(5) The provisions of Rules 65-96, inclusive of Order XXI, Civil Procedure 
Code, 1908, and of Rules 241, 242 and 247, Civil Rules and Orders, shall mutatia 
mutondw, apply to all sales of property conducted by the Official Receiver, who 
directly or indirectly shall neither bid at any such sale nor acquire an interest in 
any such property. 

(6) The accounts of the Official Receiver shall be audited annually by the 
Accountant-General, West Bengal, who shall submit an audit report through the 
District Judge to the State Government; and the cost of such audit shall be met 
by charging upon the gross annual realizations of such estate in the hands of the 
Official Receiver an audit fee to be fixed by the State Government. 

(7) (o) Tlie Official Receiver shall maintain the following Registers 

(♦) Diary (Form No. 1). 

(u) Tour Diary (Form No, 2). 

(lit) Register of Insolvency cases (Form No. 3). 

(tv) Register of receipts and payments on accotmiof itremovable property 
(Form No. 4). 

(v) Register of receipts and payments on account of movable property 

(Form No. 6). 

(vt) Cash Book (Form No. 6). 

(vti) Estates Lodger Account (Form No. 7). 

(tni't) Register of realization and refunds on accoxmt of commission, tra¬ 
velling allowonco and audit fees (Form No. 8). 

(u:) Dividend Register (Form No. 9). 

(b) The Official Receiver shall issue printed and numbered receipts for all 
Toonios realized by him, and shall, to facilitate the audit of his accounts, retain 
printed and numbered counterfoils of all receipts eo issued. 

(c) The Official Receiver sbaB, once in ovoiy half year, prepare an abstract 
of Estates Lodger Account balances, and the Sheristadar of the District Judge 
shall compare such abstract ^vith the balances shown in the Official Receiver’s 
Cash Book, and shall reconcile the difference, if any, between tho abstract and the 
Cosh Book balances. 

(S) All monies realised by the Official Receiver shall be paid by him into 
tho Govommont Treasury on the day of receipt if possible, or on tho morning of 
tho next working day; provided that monies realized on tour sliall be so paid not 
later than on tho morning of tho working day next following his return to bead- 
quarters. 


District Judge. 
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Calcutta. 


^ Official Receiver shall draw his commission and travelline 

the Gov^menfc account by submitting m duplicate, for refimda 
nf,^ S* ** annexed to the Treasury Rules (Refund of Reve¬ 

nue) and m Bengal Form No. 2445. 


th -n such bia shall, before submission to the Treasury, be checked by 

tne iJistriot Judges accountant, and sanction for such refund of revenue shall 
ne accorded on each bill over the counter-signature of such authority as may be 
vested wth the powers to sanction refunds of revenue by the State Go\-emment 
in this behalf. 


(<j) One copy of every 6i!i so countersigned shall be retained by the Official 
Receiver for the purposes of audit. 

(a) No expenditure above Rs. JO from the personal ledger account 
shall be incurred except on the written order of the District Judge; and no ex¬ 
penditure shall be incurred for any estate without sufficient liquid assets to meet 
such expenditure, unless a creditor deposits the required amount. 


(h) The Official Receiver shall, for the purposes of audit, maintain in manu¬ 
script form, a record of the receipt and rofimd of every such deposit. 


(12) All payments above Rs. 10 from the personal ledger account shall be 
made by cheque ctrawn by the District Judge. 

(13) Dividends shall ordinarily be paid by cheques drawn in favour of credi¬ 
tors, but may be paid by cheques drawn ia favour of the Official Receiver, whi> 
shall thereafter distribute the amount drawn either in rash or by money order. 


(14) Cheques drsffJJ in favour at creditors shall as scon as drawn 
in the Cash Book and Estates I-edger Account and shall then be made over to tM 
actual payees or their accredited agents, and in all cases in which a cheque is issued, 
the dated receipt of the recipient shall be taken on the order-sheet of the ca^ 
record and also on a voucher which shall, for the purposes of audit, be 
by the Official Receiver in accordance with the order of entries in the Cash BooK- 


(15) The Treasury shall, in respect of the personal ledger account standing 
in the name of the District Judge, issue a pass-book in which entries shall bo made 
twice in eveiy month; and at the close of every month, the Sherbtadar of 
District Judge shall compare such entries with the entries in the Official i 

Cash Book, and shall reconcile the difference, if any, between the pass-booK a 
ttie Cash Book entries. 


cancelled 
until the 


r .1 - lasiin shall be 

, Iicd 


(17) From the personal lodger account, the Official Receiver shalllwiieo^ 
permanent advance of Rs, 100, or aucli lessor sum as the District Judge mo}. 
consultation with the High Court, direct." and shall reroup .por 

advance by presenting bills and TOUchora to the Dwtnet "'^‘8 * J. 
cliecking the same, shall issue in fs'xiur of the Official Rcceiicr a ch q 
amount passed. 

(IS) ItTien tiro Official Rceei\-er carries on any business bef^^ng to "^2; 
he shall keep a separate accovnt of the trading, and shall *? trying- 

Book at the clo«o of each week the not total receipts on, account of such 


(B) CoJnmiVrec* of Insptdion. 

(10) A Committee of Inspection ahall consist of not 
than thnro membora (of whom noUw-to*tho*» 

ducted by the Receiver, who ahall jjito fifteen days croar no ct 
creditors who hav-e provwl their debts. 
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(20) A inombor of tlio CominilU'o inny resign his ofliro by written notice Calcutta. 

if he becomes insolsent, or compounds 
ibsent from 6vo consocutivo mootings 
insoh’ont's creditors wiio bavo prowil 
their debts resoKt) that ho bo remowl; ond a vnenney occurring under this Rulo 
shall bo filled in the manner provided in Hiilo (10). 

(21) No deftHTt or irregularity in tlio election of «ny member shnll invalidate 
any act done by bim ns a incmbor in good faith. 

(22) A meeting of tho Committee may bo called by tho Rocoivor or by any 
tnombor as required, and at least one mt'Cting sball be bold in every month. 

(23) In tho ndministnxtion ond distribution of tho Insolvent’s assets tho Re* 
coiver shall have reganl to the directions of tho Coinmitteo, and shnll obtain its 
writton consent boforo applying to tbo Court for leavo to take action under section 
•39 of tho Act. 

(24) Tlio Receiver sball, nhon rc«|uir<Hl, submit to tho Committoo tho Cash 
Book and other rcquisito papers; and at tho ond of every three months tho com- 
mittoo shall audit tho entries in tho Cosh Book and Estates Ledger Account, and 
shnll append thereto an audit certificate signwl by eacli member. 

(25) No member of the Committee shall, except with tho permission of tho 
Court, either directly or indirectly, by bimscif or by any other person, purchase 
Any part of tho insolvent’s estate, or deriw nny profit out of any transaction nri* 
oing out of tho insoh’oncy, or receive from tho ostato nny payment for Bor\’icca 
rondoroil or goods suppUe<l by bim in connection with the administration thereof s 
and tho Court may tlisallow any such purchase, anil may recover from a member 
any such payment or profit. 

(26) \Vhen eor\'icos of a special nature, as distinct from ordinary duties, have 
been rendered by a member of tho Committoo in connection with tlio administration 
of an estate, tho Court may ollow him such remuneration as it thinks fit. 

(27) Any trading account maintained by tho Receiver shall, at least onco 
in every month, bo submitted by him to tho Committee, and shall be examined and 
certified by tho Committee or by any mombor appointed by it for this purpose 

(C) Jiltelings of Crtditors. 


shall preside. 
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BULBS UNDER 


Jlules—Prov. I. A. 
Madras. 


PBOVIHOIAL INSOtVENOY ACT. V ot J 92 (l. 

THE MADRAS PROVJMIAI, INSOLVENOY BULBS, 1922. 


By virtue of i' 
and ol all other p 
Excenency the G 
made the following rules for 


carrying mto e8ect the provisions of the said Act 


1 . These RuJes may be celled “The MaibeB Provincial Insolvency Buies. 
TitleasdapphcatloQ. ' '* ’* 


on the first day of Maj 
and, as far as may b* 


forms mentioned in these Eules are the forms in the Appendix hereto 
Ponna shall be used with such variations as the circumstances 

may require. 


III. (I) In. these Itules, unless there is anything repugnant m the subject or 
Deflsitio&ft. context, “the Act” means the Provincial Insolvency Act, 
1920? “the Court” includes a Receiver when exercising the 
powers of the Court in accordance with section 80 of the Act ; 

“ Receiver ” means a Beoe/ver appointed by the Court under section B6 (1) of 
the Act: 

“Interim Receiver” means a Receiver appomted by the Court under section 
20 of the Act; 

“proved debt” means the claim of a creditor so far as it has been admitted by 
the Court. 

(2) Save as otherwise provided all words and expressions used in these Buies 
shall have the sacne meaning as those assigned to them in the Act. 

IV. (1) Evoty petition, application, affidavit or order in any proceeding 

Cause tJlJe sad under the Actor under those rules shall be beaded by a cause- 

title in Form No. I. 

(2) Except in cases which are to be administered sununardy the Omit 
may, at the time of admitting a petition for adjudication, require the petitioner to 
deposit a sum of Rs. 15 to meet the initial expenses of administration. 

. • • ‘‘A-j, "».i'nr TTiinisterial officer of 

ill eabseqoeBt 


V. (j; When e 


debtors tuaii uui.,......... 

-- • -'j—<bjor(c/iu ' 

md the chief minis- 

, tamination he finds 

them to bo correct. 

(2) Tbo copy shall bf aervyd togvUiw mtb tha Mlioe of tho orf«o toios JJ' 
date for heating the petition on the debtor or upon the person upon 
Court orders notice to bo served. 

VI. Wtiiin a week after the date on which the 
Fartlctin to be insolvent .‘he application of ^ J ^ debtor, 

fumishea by debtor. ten days of the admission of ® ebalJ 

or within such further time as the Ctourt may order m either case, tlie debtor smu 
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file an affidavit in form No. 3 giving full, correct and true particulars of the survey Madras, 
or resorvoy numbers of tho propoctiea, the boundaries thereof, the names of the • • 

persona in possession of the properties, the tenna of the lease, if the properties have 
been leased out and tho rent duo and the encumbrances, if anj', with detailed des¬ 
cription of the date and amount of each encumbrance. If the property is only a 
portion of the sur\"6y field, its boundaries shall bo described. With regard to book 


limitation as well as the date on which the claim or the debt is likely to become 
barred by hmitation shall be given. The debtor shall also state the solvency or 
otherwise of his ^btors and the then market value of the properties to the extent 
of his knowledge. 


Along with the affidavit, tlie debtor shall produce all the title-deeds of his 
properties, account books and documents evidencing his outstandings. If he is 
not in possession of the title-deeds, he shall give detailed information as regards 
the dates of the documents, the nature of the title-deeds, the executants of the 
documents—whether registered or not—and the names of the persons in whose 
custody they are. 


VTU. (1) Unless otherwiao ordered, all claims shall be proved by affidavit 
i>,^f r j ^ Form No. 2 in the manner provided in section 49 of the 

tmi of debts. provided that before admitting any claim the Court 

may call for further evidence. 


(2) TheaffidavitmayberaadebythecreditoTorbysomepersonauthomedby 
bim, provided that if the deponent is not the creditor, the affidavit shall state the 
deponent’s authority and means of knowledge. 

(3) As soon as may be after proof of any debt is tendered, the Court shall by 
order in writing admit the creditor’s claim in whole or in part or reject it, provided 
that when a claim is rejected in whole or in part tho order shall state briefly tho 
reasons for tho rejection. 

(4) A copy of every order rejecting a claim, or admitting it in pert only, sliaU 
be sent by the Court by registered post to the person making the claim within soi en 
days from the date of the order. 


IX. (a) As soon as the schedule of creditors has been framed a copy thereof 
shall,ifa Receiver or Jntrrini Recei%-er has been appointed, 
crea t . be supplied to him, and all subsequent entries and alterations 
made therein shall be communicated to the Receiver or Interim Receiver. 


(b) At the t=—-- 

d ■ * 

Tublie examinatloa \ ‘ , . 

of debtor. ^ 

t • . S . 

creditors shall bo sent ■ , „ 

t>orsonaIIy or in such i . ■ i ^ , • ■ ... 

shall bo examined on oath and it shall be his duty to answer all questions which 
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Madras. «;« pmcml Itocmvor or t;.o er|><I_itor._„rjl,oir pWdor, may put to him. Ila note 


If tho dobtor faifa to appear on such dato or on adjoumod date?, the Official 
Koceivor ehall bo at bborty to apply to court for nocoasaiy directions. 

X. (1) 2f a debtor Biibmits a proposal under soef/on 3S {!) of the Act, the 
CoiutderatlOQofcom* Court shall fi* a dato for the consideration of tho proposal 
notice thereof iogothor with a copy of the terms of the 
‘ proposal shall bo sent to ovory creditor who has proved. 

' — -r ♦i-- tjj{, debtor shall be 

• ' of tho proposal and 

pleader to qaeation 


XI. (1) Every 
AppolflUnrot cf, SDd 
seeonty from, llreeivcr 
and /nt«n>n ilecclrcr. 


(3) El ory Receiver or Jnierim Receiver other than an Official Receiver shall 
be r^uired to give such security as the Court thinks fit. 


XII. (1) The Court may remove or discliarge any Receiver or Intemn 
Receiver other than an Official Receiver, and any Receiver, 
^movalordischarge gp Interim Receiver so rerao\’ed or discharged shall, unless 
Rfceimy*^ ^he Court otherwise orders, deliver up any assets of the 

debtor m his hands and any books, accounts or other docu¬ 
ments relating to the debtor’s property which are in his possession or under his 
control to such person as the Court may direct. 


(2) If an order of adjudication is annulled, the Receiver (if My) shall, ^less 
the Court otherwise orders, deliver up any a'oets of the debtor in his hands and any 
books accounts or other documents relating to the debtor’s property which are m 
his possession or under his control to the debtoror to such other person as the Cour 
may direct. 


Receiver or JnUnm 
Receiver an officer of 
the Court. 


Xni. Every Rocei\^r or InUnm Receiver 
deemed for tho purpose of the Act and of these rules to bo 
officer of the Court. 


Apphcationa by XIV. (1) Every application to the Court made by a 

Receiver or IvitTxm or an Interim Receiver shall be in writing. 


(2) Tho Cburt n.«y oivJer th.t »otte> of My opplio.tion by ^ 

Jntjim Boooivor »d ot tho drto find for the hooring of tho ayphcatioo disU 
gent by registered post to all creditors who hove proved. 
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XV. (1) Tbo romunoration of Rocoivera or Inlerim Recoivors other than Madras. 

Orhcial Rocoivora shall bo in such proportion to the amount 
Eemuneratfon of of tho dividends diatributod as tho Court may direct, provid- 
**®*^''*”’ od that it does not excood five per centum of the amount of 

the dividends. 

(3) If a Receiver other than the Offlcial Rocoivor has boon appointed in an 
insolvency in wliich tho Court makes on order approving a proposal under section 
33 (7) of the Act, tho romunoration to bo paid to the Rocoivor shall bo fixed by the 
Court, and tlio order approving tho proposal shall mako provision for the payment 
of the remuneration and shall bo subjoct to the payment thereof. 

XVI. (1) Uolesa the Court othonviso diiecta the Receiver or in/en'm Receiver 


HaK4/.» V«> 


having at the time of contracting it any reasonable or probable ground of 
expectation that he rvoutd bo able to pay it, («) whetbor the debtor has failed to 
satisfactorily for any loss of assets or for any deficiency of assets to meet 
nis habihties, (/) whether the debtor has brought on, or contributed to, his insol* 


who^er the debtor has concealed or removed his property or any part of it or 
has been guilty of any other fraud or fraudulent breach of trust. 

(3) If the debtor submits a proposal under eecUon 3$ (1) of the Act, the 
Rweiver shall atato in his report whether m bis opinion the proposal is reasonable 
md iB likely to benefit the general body of the creditors and shall state the reasons 
tor his opinion. 

XVlI. Unless the Court otherwise directs, the debtor shall furnish the 
Debtor fn » h Receiver or Inlerim Receiver or, if a Receiver or Interim 
•ceoimts. “mua Receiver has not boon appomted, the Court, with a trading 
account, and an account showing all moneys and securities 


XVULl. (1) The Receiver or Jntrnm Receiver shall keep a cash book and such 

, _ 1—>-1 --- +9 give a correct 

nd shall submit 
Such accounts 
■t. The costa of 

■ estate. 
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Madrus. *(^) (•) Tl*® actual cost of printing in the Gazette of— 

(а) notice of adjudication under section dO, and 

(б) notice of an order annulling an adjudication under section 37 (2) 
shall be collected from the person who petitions m insoIvenc7. 

(iij^The actual cost of printing plus 25 per cent shall be collected from the 
insolvent’s estate in respect of notices under section G4 to creditors whose clauDs 
have been notified but not proved. 

(6) No costs incurred by a debtor of, or incidental to, an ^ 

approve a composition or scheme shall be flowed out of the estate if the 
refuses to approve the composition or scheme. 

(6) If the assets available are not sufficient in any case 


per annum. 

XXm. If tho Court m«kes ea order uoder section *°‘_Ser^ 

Summary admJnIstra* debtor’s estate be administered in a siunmary 
tlon. ' ' 

(o) the petition and all subsequent proceedings shall be endorsed Summary 
Case”; 

(b) tho Receiver or Interim Receiver shall 

’ r property 
] nor oort' 

, ‘ XXIV., AU-insoIveotg' proceedings loay bo ft I"? 

subject to such restrictions as the ^utt ^y P 
inspection of Receiver or Jnler%m Receiver, the doMor 

proceedings. proved or any legal representative on tne 

XXV.' All Courts shaU maintam regfetera of (I) 

and (2) insolvency petitions d^pose^f, . ^ submit to 

Maintenance of ^ n,o appendix to these rules. They sne 


and (2) insolvency peiiiionau^p^o^M— , submit to 

in the oppendix to these rules. They ^heU ^,1, 

the High Court on the 15th day a^r tb g^^ial particu- 


registers. 

quarter* a return of all procSdCuge in "JS?iJdVs.e«S.« <.'«3 

lar. ehould be given therein of the artear. of pelition, filed dode' 
of the Act. 


He Act. . _ „ti. 

• *..* rtf f 11 insolvency P® . 

All 

, 4i,.or of in.ti.1 .^rge. "f,S-de<»S 
__o„^««,„.ded. flOl a ledcer, (11) a f, jo, 16, 17. 

■ ■'“■'■"'■‘'iiSaSS 

... oofallptert'”*"®^ 


Maintenance 


> Now eobmitled in tbre. period, for a year. 
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XXVII. Expondituro Incurred by an Official Recoivor and hU staff on Madras. 
Exi>enJUuro oa Jour- journeys undertaken for the purpose of administration •will 
rocovorablo by the Official Recoivor from the assets of the 
tion, estate or estatos concerned in accordance with the rules 

made by the High Court from time to time on that behalf. 


XXVIII. (1) Wien any petition, notice or other document is signed by a 
firm of creditors or debtors in the firm’s name, the partner 
Proccedlnsa by or signing for the firm sliall add also his own signature in the 
mgainst b arm. following manner, *'B and Co., by A. B., a partner in the 

said firm.” 

(2) Any petition or notice of which personal service is necessary shall bo 
deemed to bo duly served on all members of the firm, if it is served at the place of 
business of tho firm in India upon any one of the partners or upon any porson having 
at tho lime of sorvico tho control or monogoment of tho Partnership business there. 

13) "When a firm of debtors files an insolvency petition, the same shall contain 
the names in full of tho individual partners, and, unless it is signed by all of them, 
it shall bo accompanied by tho affidavit of tho partner aignmg it that all the part¬ 
ners concur In tha filing of the same. 

(4) When a creditor files on insolvwicy petition against a firm, the same 
shall state the names of tho individual partners so far os the same are knovm to 
the petitioner, end tho debtors shall together with their schedule of affairs file an 
affidavit setting out the names in full of the individual partners. 

(6) An order of odjudication shall be made against the partners individually. 

(6) The debtors shall submit a schedule of the partnership affairs and each 
debtor shall subnfit a schedule of his separate affairs. 

XXIX. Committee cf IntpKtion. —(1) In any case in \^hioh the Court autho¬ 
rizes the creditors to appoint a Committee of Inspection pursuant to section 67-A 
of the Act, the creditors (who have proved their debts) may at a meeting duly 
convened for tho purpose by resolution appoint from among the creditors, or the 
holders of general proxies or general powers of attorney from such creditors a Com¬ 
mittee of Inspection for tho purpose of supennleoding the adminUtration of the 
insolvent’s property by the Official Receiver- The Committee of Inspection shall 
Consist of not more than five, nor loss than three persons. 

(2) Meetings of tho Committee of Inspection shall be held monthly at such 
time and place as they shall appoint and shall ordinarily be held in the chambers 
of the Official Receiver. Tho Official Receiver or any member of the Committee 
may also call a meeting of the Committee as and when he thinks necessary. The 
Official Receiver shall be present at all meetings. 

(3) The Committee of Inspection may act by a majority of their members 
present at a meetmg, but shall not act unless a majority of the Committee is present 
at the meeting. 

(4) Any member of the Committee may resign his office by notice in writing 

signal by him and delivered to the Official Receiver. ‘' > 

(6) If a member of the Committee becomes insolvent or compounds or ar¬ 
ranges with.lus creditors, or is absmt from five consecutive meetings of the Com¬ 
mittee his office shall thereupon become vacant. 

(6) Any member of the Committee may be removed by an ordinary reso¬ 
lution at any meetmg of creditors of which seven days* notice has been given stat¬ 
ing the object of the meeting. 



FBOVINOIAI. insolvency rules, 


Rules—Prov. i. a. 


f71 On a vacancy occr“-*-r<*’.<• 
Iloceivor shall forthT . . ‘ 

or filling the vocimey ond • • . ■ 

ter or other porsoa oligiblo ^ ..Lovo iw an mu vouaucy. 


wrt membra of the Committee, provided there bo not less 

boHw An.f'i.u roombore, moy act notwithstanding any vacancy m their 

whero the number of members of the Inspection Committee is for the 
not ex^d flv? “ay tneroaso that number so that it does 


nF A Inspection has been appointed under section 67*A 

I'nM?* i *5a.O®ci4l Receiver ehall, in the administration of the property of the 
^ distribution thereof amongst his creditors, have regard to 
any oiroctinnn fVin*iww I—-AnA*-*'___ i-.. , ... 


When a Committee of Inspection has been appointed under section 
^•A of the _Act, the Official Reooiver ehall obtain the consent of the Comnuttee 
before applying to the Court for leave to do any of the things for which such leave 
is required by section 60 of the Act. 

(Ill In all cases in wliich a Committee of Inspection has been appointed 
leases and sales of property by tbe Official ]^ooiver shall, unless the Court othei* 
wise directs, bo submitted for the approval of tho Cbromittee before confirmation 
Should the Committee deeUne to approve the proposal of the Official Receiver 
tbe tnatter shall be submitted to tbe ^urt which shall finally decide it, 

(12) No defect or irregularity in the appointment of a member of a Com* 
mittoe of Inspection shall vitiate any act done by him in good faith. 

(13) ^ Tho Official Receiver shall submit the record book and cadi book to* 
gather with any other requisite books and vouchors, to the Committee of Inspeotion 
(if any) when required, and not less than once every three months. 

(14) ^ The Committee of Inspection sball suggest to the Official Receiver means 
for realizing tbe assets. If any suggestions so made are found unworkable, it shall 
be open to tbe Official Receiver to refer them to tbe Court and the order of the 
Court shall be final. 

(16) The Committee of Inspection shall, not less than once every 
months, audit tbe accounts and certify therein under their hands the day on which 
the said accounts were audited. The certificate sh^ be in Form No. 24 with such 
variations as circumstances may require. 

(16) Neither the Official Receiver nor any member of the Committee of In* 
speotion of an estate shall, while acting as Official Receiver or member of such 
Committee, except by leave of tbe Court, either directly or indirectly, by hun^n 
or any partner, clerk, agent or eorvant, become purchaser of any part of the eaWW. 
Any such purchase made contrary to tbe provisions of this rule, may be set aside 
by the Coiut either on its own motion or on the application of any person interested. 

(17) N" __r'-—_"i*— -e-r _on*n*A bI’sH A-rrt^ot undet 

and with t ■ ' ^ 

loyer, part ■ . .. ' ^ 

transactior . . ‘he 

meat for a ,, . ‘ . ct 
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(16) Whoa tlio sanction of the Court under tbo lost preceding rulo to a pay- MadraS- 
mont to a_ mombor of tho Committco of Inspoction for sorvico rondorod by him 
in connection with tho adminietmtion of tho estate is obtained, tlio order of tho 
Court shall specify tho naturo of tho oorvicos, and sanction shall only bo given where 
tho service performed is of a spocial naturo. Ko payment shall under any circum¬ 
stances bo ulowod to a momlMr of a Committco for services rendered by him in 
the discharge of tho duties attaching to his oQloo as a member of such Committee. 

(19) Wlioro tho OfBcial Receiver carries on tho business of tho debtor, ho 
shall keep a distinct account of tho trading and shall incorporate in the cash l^k 
the total weekly amount of tho rocoipta and paymemts on such trading account. 

(20) The trading account shall, from timo to time and not less than once 
in every month, bo verified by affidavit, and tho Official Receiver shall thereupon 
submit such account to the Committoo of Inspoction (if any) or such member thereof 
as may bo appointed by tho Committee for that purpose, who shall examine and 
certify tho same. 

(21) Unleea otherwise directed or resolved by the Committee of Inspection 
or ordered by tho Court, the Official Reviver sliall not engage an auctioner to sell 
the insolvent’s property. 

XSX. In all suits or proceedings by or agtunst the Official Receiver, there 
shall be inserted in tho plaint or petition after his official title the description "as 
reeeiver of tho property of an insolvent (naming the particular in9olvent)*\ 
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Bombay. °/ the provisions of section 79 of the Provincial Insolvency Act 

tv oi 192^, and of &U oAer poivers thereunto enabling the High Court of Jodi- 
catwe at Boinbay, has with the previous sanction of the Provincial Government 
^d in supersession of the Bombay Provincial Insolvency Buleg, 1909, made the 
foUowing rules for carrying into effect the provisions of the said Act 

These rales may bo called “The Bombay Provincial Insolvency Buies, 
7 oA ehall apply to all proceedings under the Provincial Insolvency Act, 

u 1' Court subordinate to the High Court of Judicature at Bombay. They 

shall come info force on the let day of December, 1924, and shall apply to all pro* 
oeedmga thereafter instituted and as far as may be, to all proceedings then pending 

H.—^The forma mentioned in these rales are the forms in the Appendix hereto 
and shall be used with such variations as circumstances may require. 

HI.—(1) In these rales unless there is anything repugnant in the subject or 

context.—“the Act’^ means the Provincial Insolvency Act, V of 1920; 

“the Court’’ includes a receiver when exercising the powers of the Court m 
accordance with section 80 of the Act; 

“receiver” means a receiver appointed by the Court under section 
of the Act, and (except where the context otherwise requires) mcluces 
an OffloiaJ Seoeiver; 

"inttrim receiver” means a receiver appointed by the Court under eectio*^ 
20 of the Act; 

“proved debt” means the claim of a creditor so far as it has been admitted 
by the Court. 

(2) Save as otherwiso provided, all words and expressions used in these rule* 
shall have the same meaniog as those assigned to them in the Act* 

lasoUenej Notice. 

HI-A. (1) A creditor desirous that an insolvency notice under 
may bo issued, shall produce a certified copy of the decree or ^ 

notice is founded and file the notice, together with a request to thsyoan or • 
The creditor shall at the same time lodge with the Court two copies of 
vency notico to be sealed and Issued for service. 

(2) The insolvency notice to be given under the provisions of soctioR 9A 
of the Act shall be in Form 2'A. 


(3) The notice shall state— 

(») the name and address of the creditor or creditors; 


'•’ey on which creditor s els 
iz., the 

•dor has been »ado. the d* 


m 

(tp) 

(V) 


he aggregate amount duo to the creditor or creditors Riving 
notice under theeo decrees ond orders; 
bat the execution of any of those decrees or orders has not bre 
stayed; and 

h, d.l« (uHch .Iiidl not b. !.,«■ thim 
pliance with the refpurtmcota of the notice »• a* 
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(4) Tho notice shall roquiro tlio dobtar to pay to tho creditor tho amount Bombay, 
claimed or to furnish security for tho payment of the amount to tho satisfaction 

of tho crtxUtor or his agent. 

(5) Thoro shall also bo indorsed on ©very notice an intimation to tho debtor 
that vf ho hoa a counterclaim, or sot-off, -which equals or exceeds tho decretal amount 
Or the amount otderod to bo paid by him and which ho could not lawfully set up 
in tho suit or proceeding in which tho decree or order was made against him, he 
must within tho time spocifiod in tho notice apply to the Court to set aside the 
notice. 

(6) Non-compUonco by the dobtor with the requirements of the notico within 
the specified period will be treated as on act of insolvoncy on tho debtor’s part. 

(7) The insolvency notice shall bo sorvoil on the debtor personally or by 
registered post. 

(8) If tho notice is rofusod, or unsorvod for any reason, it shall be published 
in the local newspaper and such publication shall bo doomed to be sufficient service 
of notico, 

(9) Any person served with an insolvency notico may within the time allowed 
for compliance -with that notice or such further time os tho Court moy for suffi¬ 
cient reasons see fit to allow apply to the Court to set aside the insolvency notice:— 

(a) on the ground that be has paid the amount claimed or furnished security 
for the payment of tho amount to tho satisfaction of the creditor or hie agent; 

lb) on the ground that ho has a counter-claim or sot-off which equals or exceeds 
the decretal amount or tho amount orderod to bo paid by him and which he cMuld 
not lawfully set up in the suit or proceeding in which the decree or order was made ; 


(cl on any other ground which would in low entitle him to have the notice 
set aside. 

(10) \Vhoro an application to set aside the insolvency notice has been made 
and it cannot ho disposed of until after the expiry of the tune specified m the no¬ 
tice as tho day on which the act of insolvency will be complete, no act of insolvency 
shall ho deemed to have been committed under the notice until the application 
shall be disposed of. 


Petitions. 

IV. —(1) Every insolvency petition shall be entered in the Register of Insol¬ 
vency Petition to be maintamed in Form Ko. 17 in all Courts exercising insolvency 
jurisdiction and shall be given a serial number in that register and all subsequent 
proceedings in the same matter shall bear tho same num^r. 

(2) Every petition, application, affidavit or order in any proceeding under 
the Act or under these rules shall be headed by a causo-title in Form No. 1. 

V. —(1) When an insolvency petition presented by a creditor is admitted, 

the creditori - i- • 

tion for aer' 
matters mer 
Seven days 

feroe or troi •' 

copy or cor 

_ (2) The copy or copies shall be served together with the notices of the order 
fixing the date for hearing the petition on the debtor or debtors and transferee 
or ttansferepos or upon the person upon whom the Court orders notice to W served. 
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Bonil}3y« Such notice may in the discretion of tlio Court, require tho debtor or debtora to 
file a schedule containing aU the particulars mentioned in section 13(d) and 
within such time not boing less than ten days from date of aervice of notice as the 
Court shall determine. 

VI. —A debtor’s petition shall be in Form No. 2 and a creditor’s petition shall 
be in Form No. 3. 

VII. —If a debtor against whom an insolvency petition bos been admt^ ^es 
before tho hearing of tho petition, tho Court may order that tho notice of the orter 
fixing tho date for hearing tho petition shall bo served on his legal 

or on such other persons as the Court may think fit in a manner provided or 
service of summons. 


Proof of Debts. 

Vin—(1) Unless otlierwiae ordered, all claims shall bo 
m Form No. 7 in the manner provided in section 49 of the Act, provided that bet 
admitting any claim tho Court may call for further evidence. 

*.• • I'l -ppi—-—ne person authorised 

, affidavit shsll state 

(3) A. soon m.T 

hv orA&r in writioff, admit the creditor’s claim in whole or in part 
p5;,;ided thaTihe! a^m is mjectod in whole or m part the order shaft state 
briefly tho reasons for the rejection. 

(4) A copy of every order rejecting a claim, or fv 

shall'be seat by the Court by registered post to the person making 
seven days from tho date of the order. 

rx^ln any na*. in which it shah »PPa»^'»“ 
there are numerous claims for wages by worsen by the 

debtor, it shall be sufficient if one Such proof should 

feb^r. or by some other person on behalf of all such creditors. Such proo 

be in Form No. 8. 

Sebedale of Oredlfors 

X.—Aa aoopl as the •”<< 

if a receiver haa been appointed, be '"PP'*“?,^,i!^'Til ,.Svor?eioepl ■» cose" 

Schemes. 

XI—<11 H a debtor snbmite a prepia.1 TS' md 

(2) At the meeting for tho coMiiieraltos PJ’^’ort’of’tbepS^'J 

question the debtor and to address the Uou«. 

Becelrers. B^^eiver 


YTT _(1) Every receiver or _ 

Bhallbeiiqnlr6aiogiverodi»<™^“5j;^-l,„ .. 

or Deputy Warw. already under the 

interim receiver ex-offimo, anu wno *«« 
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Default Act XII of 1850, or otherwise, given socurity, that is still valid, for the doe Bombay, 
account of all monies which shall come into his possession or control by reason of 
his office, shall not bo roquirod to give such socurity unless, owing to tbo extent of 
the assets likely to bo realised, or for other special loasons, the Court thinks it 
dosirablo to do so. 

cas I . . T . ■ . • 

or . . • ; . , . ‘ ■ 

int ' , ■ . . . , . . 

^^»ting Government Securities, In such sum as the High Court may fix in this 

(3) ^Vho^o a potition is referred to an Official Keceiver for disposal in exercise 
of his powers under section 80, the Court ordinarily shall, when the debtor is the 
petitioner and may, when a cn^itor is the petitioner, at the same tune appoint him 

on 

Offi. 

Cou 

sectiQ^ 66 and 67. The Official Iteceivor ^ould at the same time submit a draft 
order in Form Ko. 0, with the noocssary modifications, for signature and sealmg- 

Xin.—(1) The Court may remove or discharge any receiver other than an 
Official Beoeiver, and any receiver or receiver so removed or discharged, 

or wy Official Receiver suspended or dismissed by the Provmcial Govenunent, 
iffiaU unless the Court otherwise orders, deliver up any assets of the debtor In his 
h^ds and any books, acoounts or other documents relating to the debtor’s properly 
which are in his possession or under his control to such person as the Court may 

direct. 

(2) If on order of adjudication is annulled, the receiver (if any) shall, unless 
the Court otherwise orders, deliver up any aasete of the debtor m his bands and any 
Moks, accounts or other documents relating to tho debtor’s property which ere m 
his possession or under his control to the debtor or to such other person as tho 
Court may direct. 

3LCV.—^Every receiver or inTen'm receiver shall bo deemed for the purpose of 
the Act and of these rules to be on officer of the Court. 

,XV.—(1) Every appheation to the Court made by a receiver or an %nttrim 
receiver shall be in 'writmg. 

(2) The Court may order that notice of any application by the receiver and 
of the date fixed for the hearing of the application ^all be sent by registered post 
to all creditors -who have proved. 

_ XVI.—( 1 ) The remuneration of receivers other them Official Receivers shall 
TO in such proportion to the amount of tbo dividends distributed as the Court may 
ihrwt, provide that if over Rs. 26 it does not exceed five per centum of tho amount 
of the dividends. 

(2) When a Receiver reahzes the security of a ^ured creditor the Court may 
uireot additional remuneration to be paid to him with reference to the amount of 
work which he has done and the benefit resulting to tho creditors. 

. (3) If a receiver other than the Official Receiver has been appointed in an 

If^lvency in which the Court makes an order approving a proposal under section 
39 of the Act, the remuneration to bo paid to toe Receiver shall be fixed by the 
tourt, and tho order approving the proposal shall make provision for tho payment 
of the remuneration and sh^ be subject to the payment thereof. 
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Bombay. Receiver in making his report shall state whether in his opinion 

ol the facts mentioned m section 42. sub-clause (1), of the Act exist, and if the 
deh^r makes a proposal under section 38 (1) of the Act, the Receiver shall state in 
port whether in hia opinion the proposal is reasonable and is likely to benefit 
e general body of the creditors and shall state the reasons for his opinion. 


„ XVIII. ^If the Court directs, the debtor shall furnish the Receiver or, if s 
-tteceiver hM not been appomted, the Court, with a trading account, and an account 
showmg all moneys and securities paid, disposed of or encumbered, or recovered 
oy or froin the debtor or on his account and his mcome and the source thereof for 
such period as the Receiver or, if a Receiver has not been appointed, the Court 
d^ect: provided that the Receiver shall not, without the previous sanction 
^ j Court direct the debtor to furnish accounts for more than two years before 
the date of the presentation of tho insolvency petition. 


XIX.—(1) The Receiver shall keep a cash book and such books and other 


(2) Any creditor who has proved his debt, or the debtor, shall be entitled to 
obtain a copy of the Receiver’s accounts (or any port thereof) relating to the eatate, 
on payment of the legal fees therefor. 


XX.—The Receiver shall deposit oU valuable securities for safe custody with 
the Nazir or, if so ordered by the C^urt, in the Reserve Bank of India and whenever 

• -. . . . . ,y png estate, the Rece»®J 

all appear that a divKwo 
Court’s order to mvest the 
. • . a or in Post Office Cash 


Dividends. 

XXI.—No dividend shall bo distributed by a Receiver vrithcnit the previous 
sanction of the Court. 

XXII—The amount of the dividend may, at the request and risk of the 
creditor, be transmitted to him 1^ post. 


Dbebs/ge. 

XXni_(1) An application for discharge shaU not ofdtnardy be 

after the schedule of creditors has been framed and the Beceivor has su . gp 
report. Tho receiver, if he is lo a position to moke it and has ®tlio 

shall file his report in Court not less than fourteen days before the date ft* 
hearing of the application. 

(2) Every creditor who has proved ahall be ©ntitl^ in perwn 
appear at the hearing and oppose the discharge: provided ^ date 

the insolvent and upon the Receiver (.f any) not li»3 than 7 
fixed for the hearing a notice stating tho ground of hia opposition to the 

A whn Ms not sorved tho proscribed notices shall 


(4) At tho hearing of the application tho by 

may bb tendered by a creditor who has ser^-ed tho prescribed notices. / 
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Receiver, and also any evidence which may be tendered on behalf of the debtor Bombay, 
and shall examine the debtor, if necessary, for the purpose of esplammg any evidence 
tendered and may hear the Receiver, the debtor, m person or by Pleader, and any 
creditor, in person or by Pleader, who has serv^ the prescribed notice. 

(6) ’ Any case in which the debtor fails to apply for his discharge within the 
period allowed by the Court under section 27 shall bo brought up for orders under 
section 43. If the Court has omitted to specify a period under section 27 (1) and 
the debtor has not already applied for discharge, the Court upon receipt of the 


Notices. 

XXIV.—(1) The notices to be given under sections 30 and 37 (2) of the Act 
shall he published in the Bombay Government Gazette, in English, and, if the 
Court BO directs in any suitable EngUsh or regional language newspaper and copies 
of the notices in English and in the language of the Court shall bo affixed to the 
notice-board of the Court. 

(2) The notices to be given under sections 19 (2), 38 (1) and 41 (1) of the Act 
shall be published in any suitablo English or regional language newspaper, and if 
the Court BO directs, in the Bombay Government Gazette, and copies of the notices 
In Enghah and in the language of the Court shall be affixed to the notice-board of 
the Court. 

(3) Notice of the date died for the hearing of an insolvency petition under 
Motion 19 (1) of the Act shall be sent by the Court by registered post, if the petition 
is by the debtor, to all creditors mentioned in the petition, and if the petition is by 
a crMitor, to the debtor, not less than 14 days before the said date. 

3 (A) ^Vhen in a creditor’s petition it is alleged that the debtor has conunitted 
one or more of the acta of insolvency mentioned in clauses (a), (b) or (c) of section 
6, notice of the date fixed for hearing of the Insolvency petition under section 
19 (1) of the Act, shall also be served on the transferee or transferees or their 
successors m title by registered post or otherwise as directed by the Court to the 
address supplied by the petitioner. 

(4) Notice of the date fixed for the consideration of a proposal under section 
38 (1) of the Act shall be sent by the Court by Registered post to all creators who 
have tendered proof of their debts not less than 14 days before the said date. 

(5) Notice of tho date fixed for the bearing of an application for discharge 
under section 41 (1) of the Act shall bo despatched by tlio Court by registered post 
to all persons whoso names have been entered in the Scbodulo of creditors not loss 
than 14 days before the said date. 

(6) Tlie notice to be given under section 04 of the Act shall bo sont by the 
Rewivor by registered post to all porsona whose claims to bo croditora havo bwn 
notified but not proved not less than one calendar month before tlio limit of time 
fixed for proving claims. 

(7) The notice to be given imdor section 33 (S) of the Act shall bo eorvod only 
on the debtor and on the creditors whose xuunes appear in tho Schedule of creditors 
and may, if tho Court so directs, ho served on any or all sucli creditors by registered 
post. 

(8) Tho Court may instead of or in addition to forwarding a notice by register* 
ed post under tho foregoing rules causo it to bo served in tho manner prescribed 
for tho Borvice of summons. 
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Bombay. proacHbod mothoda of pubUcatJon any notice maybe 

publiahod otiiomiso m aucb monnor oa tho Court roay difoct, for iastaace, by 

'"““BO io ifhich i£ 

oboWnotbo noeci^ry to givonoticoof the date to which the hearing 
^fo^od”*^ O' o* opplicatioii for diachargo op the conaidetation of a proposal is 


Satomary Admiobtratloa, 

XXV. ^Vhon an oatato ta ordoiod to Lo adminiatorDd in a aummaiy mawief 
under aectiOQ 74 of tho Act, the prot'iaiona of the Act and rules shall, subject to any 
special direction of tho Court and lo addition to the njodiUcotiocs contained in 
Boctioa 74, bo modidod oa foUowa, nomeiy: 

(ij There shall bo no adrertisomoot of any proceedings in b Jocel paper. 

(u) Tho petition and all subsogueot procoodings shall he endorsed 
"Summary Case.*’ 

(«0 Tlia notice of tho hearing of the petition to the creditors shall be in 
Form No. 16. 

({«) The Court shall examine the debtor os to bis affairs but shall not be 
bound to call a meeting of creditors, but the creditors shall be entitled 
to be heard and to cross-examine the debtor. 

(e) The Appointment of a Reoeiver will generally not be necessary* and 
the Court may act under oectioa SB of the Act in order to reduce the 
cost of the proceedings. 


Sale of Immovable Properly of Debtor. 

XXVI.—If no Receiver i, 
under section 68 < ' ■ 

of sale of the said • * 

shall (subject to . , • . • • • 

Presiding Officer of the Court. 

Costs. 

XXVII.—(1} All proceedings under the Act down to and iacladmg 
of an order of adjudication shall be at the cost of tho party prosecuting 
when an order of adjudication has been made, the costs of tno petitiomng cre<u 
shall be taxed and be payable out of the estate. 

(2) Before making on order in on insolvency petition presented by a 
the Court may reguire the debtor to deposit in Court a eum sufficient to cov 
coats of gAn ding the prescribed notices of the hearing of petition. 

(3) No costs iuourted by a debtor of, or incident^ to, “ 
approve a composition or scheme shall be allowed out of the estate, it tn 
refuses to approve the composition or scheme. 


(4) tVheuever a creditor preemta an insoWey 
Court the sum of Rs. 160 to cover expenses. Such deposits shall be pai 
first available assets realised. 

Troeeiaie where fie Debtor Is a Finn. 

XXVUI.—fl) Where any notice, declaration, petition or 

requiring attestation is eigned by a fino of cr^tors or & Co.. 

Kpartner signing for the firm shaUalw ^d h.s own signature, e.g., B 
by James Green, a partner in tho saW firm- 
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(2) Any notice or petition for •whicli personal service is necessary, shall be Bombay, 
deemed to be duly served on all the members of a firm if it is served at the principal 

place of business of the firm within the jurisdiction of the Court, on any one of the 
partners, or upon any person having at the time of service the control or manage¬ 
ment of the partnership business there. 

(3) Tiie provisions of the last preceding rule shall, so far as the nature of the 
Mse will admit, apply in the case of any person carrying on business within the 
jurisdiction in a name or style other than his own. 

(4) ^Vhere a firm of debtors file an insolvency petition the same shall contain 
the names in full of the individual partners, and if such petition is signed in the firm 
n^e the petition shall be accompanied by an affidavit made by the partner who 
signs the petition showing that all the partners concur in the filing of the same. 

(6) An adjudication order made against a firm shall operate as if it were an 
adjudication order made against each of the persons who at the date of the order 
is a partner in that firm. 

(6) In cases of partnerslup the debtors shall submit a schedule of their partner¬ 
ship affairs, and each debtor shall submit a schedule of his separate affairs. 

(7) The joint creditors, and each set of separate creditors, may severally 
accept compositions or schemes of arrangement. Bo far as circumstances will 
allow, a proposal accepted by joint creditora may be approved In the prescribed 
ma n ner, notwitbstandmg that the proposals or proposal of some or one of the 
debtors made to their or his separate cr^itors may not be accepted. 

(8) ^Vhere proposals for compositions or scbemes are made by a firm, and by 
me partners therein individually, the propoaals made to the Joint Creditors shall 
be considered and voted upon by them apart from every set of separate creditors *, 
ud the proposal made to each set of creators shall be considered and voted upon 
by such separate set of creditors apart from all other creditors 6ucb proposal 
may vary in character and amount. Where n composition or scheme is approved 
the ^judication order shall be annulled only so far oa It relates to the estate, the 
creditors of which have confirmed the composition or scheme. 

(0) If any two or more of the members of a partnership constitute a separate 

independent firm, the creditors of such last-mentioned firm shall be deemed to 
be a separate set of creditors and to be on the same footing as the so^orate creditors 


iDspeetlOD ol Procsedlags. 

XXrX,—All insolvency proocedinga may bo inspected at such times and 
subject to such restrictions as the Court may proscribe oy the Boooiver, the debtor, 
any creditor who has prov^ or any legal r^reeontative on their behalf. 

Pleaders* Fees. 

XXX.—The fees allowed to Pleaders as costa in any proceedings under the Act 
■hall be such as are allowed under the ruloa of the Court for a tniscellaneous 
proceeding. 
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Bombay. appendix. 

Form No. 1. 

Geoeral Tide. 

In tlio Court of 

Insolvency Petition No. of 19 

In the matter of 

Exparte (hero insert “the debtor” or ‘'A.B. a creditor” or “the Official 
Receiver” or "the Receiver”). 


Form No. 2. 
Debtor’s Petition. 
(Title.) 


1 (a) 


(a) Insert mme and 
address and description 
of debtor. 

(t) Sute name of 
Court and particubrs 
of decree Is respect of 
which the order of 
detention has been 
made or by which an 
order of attachment 
haa been made against 
debtora property. 


ordinarily residing at, (or “carrying m 

business at,” or “personally working for again at" or m 
custody at” ) m consequence of the 

order of (6) being unable to pay ny 

debts, hereby petition that I may be adjudged on msolvent. 
The total amount of all pecuniary claims against me is 
Rs. (c) as set out in detail m 

Schedule A annexed hereunto, which contains the names and 
residences of all my creditors so far as they are known to, 
or con be ascertained by me. The amount “d partiem^ 
of all my property and debts due to me are set out in Seheam 
B aruiexM hereunto together with specification of ali my 


(d) I filed a petition to be adjudged an ineolvent in the Court of 

on or about , r 

a insolvent m reepect ol 


(tf) Strike out the 
whole of ttds ebuse If 
the debtor has not hied 
a previous petition to 
be adludged an In. 
solvent, and substitute 
a statement to that 
effect. 

“and/or” I was grant 


and on such petition was adjudged an i 
debts totalling approximately Rs. 
against which assets were realized 
approximately Re. 
and a dividend (or “dividends”) of 


to the extent of 


Ficprantedanabso- 

, .bsoluto order 


ig conditions 


This adjudication has been annulled 
(or “has not been annulled”) 
on such petition” substitute) 

petition was dismissed for the foUowing reasons.— 


the following grounds _ 

lor for the above from 

“and such 


(Verification clause as in plaints.) 


(Siffna/ut*') 



Schedule A referred to Ja Form No. 
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I 


'po^nd 

•BTp JO paq^irapv 


■onp eoQT>]os 


'0)0J oinp 

•eqog Snjig jo uoi) 
•I'led Sm^noeajd jo 
E^«p qo onp 49ejd;ax 


•B^neutie^ 


•aiTO(o JO lurvoary 


•pojoojiuoD aeitA\ 


'uosooj em 'poind 
-sip SI ic^op om JI 
■0^0 : (iuo ji) soji 
■unoos pmi unsfo 
lo iqop JO Tio}|0 
■joptsuoo pun ejn|v^ 


•siiionnsjo 
pus SJOIIpOJO ' JO 
soouopistu pno Eouiok{ 


•Ok; 



§ 


I 

■c 

s. 

Sk 

e 

e 


I 

■§ 


.5 


E 

6 


ti 


l>« rnftrtd bolh as a CfctliVof ontf deblor and Ibe uvrdmusf be wriUen under the amount. 



Schedule B referred to In Form No. 


S98 


PEOVINOIAL INSOLVENCY KULES, BOSIBAY. 


‘poaoid oq 
<(titu ^qep oxn qaiqiii 
^nepuo ie'q|o 
p n e EooQopiEaz 
jtaqi__^q')ij4 sdssatDr^^ 


•inj 

> poq ‘pooo 


'p&tawjaoo xioqAV 


9 q? 40 J (^ire ji) j 

99i)jjnaes eqf pxre i 

iqep eq? jo noi^o | 

•jepjTOoa pow j 


•Kioiqop JO j 

}9i ptre oureiir j 
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FormNo.2-A Bomliay. 

Insolvency Nt^ice 


{Title) 


To 

A, B or (A, B and Co.) , of 

Tako notice that within* after service of this notice on you excluding 

the day of such service, you must pay to of (or to 

or his (or their) agent duly authorised, (a) the sum of Rs- 

claimed by (b) as being the amount due on s Decree 

Of Order obtained by (o) against you in the Court 

, whereon execution has not been stayed, or you must 
fumirii security for tho payment of the said sum to (d) satisfaction 

(or the satisfaction of his (or their) said agent, (a) or 

you must satisfy this Court that you have a counter-claim or set-off against (o)' 
which equals or exceeds the sum claimed by (c) and. 

which you could not lawfully sot up in the suit or proceeding in which the decree- 
or order was obtained. 

Dated this day of 19 


Judge. 


* The period shall not be less than one month. 

(a) Strike out if no agent authorised. 

(b) Insert name of creditor. 

(o) "Him" or "Them". 

(d) "His" or Their." 


BndorsemeDt On Notice 
Fou are specially to note :— 

the consequences of not complying with tho requisitions of this notice are- 
nat ypu will have committed an act of insolvency on which insolvency 
proceedmgs may bo taken against you. 

If, however, you have a counter-claim or sot-off, which equals or exceeds the 
^®““t claimed by (o) in respect of the Decree or Order 

'^luch you could not lawfully set up in tho suit or proceedings in which the 
said Decree.or Order was obtained, you must within* days- 

apply to the Court to set aside this notice. (f) 


(e) Kame of Creditor. 

• Tho period shall not bo less than one month. 

(f) Nam© and address of pleader suing out the notice, or 

"This notice is sued out by in person." 
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Boml)ay. 


I, 


Form No. 2»B. 

w4ppIicaft'on to iti cuide Iruolvtncy I^clice. 

(Title) 

A B, of 

hotoby BtAto *.—> 

1. That I wM, on tho day of , sen'od with t!je notice hereto 

annoiwi (or, d^ecribo tho notice). 

2. Thot I havo aatiafiod or aocured the debt cliutned C. D. by {state aafurt 
of aatiafactlon or aocurity) 

Or, 

3. (a) That I have a countot-claim (or set-off for Its. being a 

sum equal to {or exoooding) tho claim of tho said C. D. in respect of (here state 
ground of countor-claim or ftet-off). 

(b) That I could not have lawfully sot up tho said counter-claim (or» Mt* 
off, as tho COSO may bo) in tho suit or procooding in which tho said decree or order 
was obtainod against mo. 

Or, 

4. That I am in law entitled to have the notice sot aside on the following 
ground, namely 

6, That I thoreforo opply to the Court and pray that the notice may be sot 
aside on tho gn>und(e) statM above. 

Dated this day of 19 

Judymsntdefifof* 

I, , the petitioner do hereby declare that what is stated 

in this application is true to my knowledge. 




I, C. D., of 


Form No. 8. 
Creditor’s pelltlon. 
(Title.) 


& E.F., of 


lot We, C.D.. of 
) hereby petition the 05urt 
■that A.B. (a) ordinarily residing at i> 

(tt) InwTi natne, (or carrying on business at 
address and descrlptloo or “personally working for goin at , . j 

of debtor may be adjudged an mwivent and say. 

1. That tho said AJB. is Justly and truly indebted to me (or us in the 

in the sum of Rs. (set out amount of debt or debts, end tho considers 

2. That I (or we) do not, nor does any perron 

aocurity on the said debtor's estate, or any part thereof, for th p ymen 
sum. 

That I hold security for tho payment of [or th® 

; . • urity 


Or, 


That 1, C.D., one of your petitioners hold Bocurity for etc. 

3 That the said A3, within 3 months before *be F ^ naw'-lr. 

of thi, petition o“ <ill« of «» 


insolvency relied on), 
(Verification clause as in plwnts) 
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Form No. 4. Bombay. • 

Notice to creditors ol the date of hearing of an Insolvency petition—section 19. 

(Title.) 

Whereas A.B. has applied to this CoiiH, by a petition, dated of ' 

19 to be declared an iDsotvent under the Provincial Insolvency 

Act (V of 1920), and your name appears in the list of creditors filed by the aforesaid 
debtor, this is to give you notice that Uie Court has fixed the day o« 

19 for the hearing of the aforesaid petition and the exami¬ 

nation of the debtor. If you desire to be represented in the matter you should 
attend m person or by a duly instructed pleader. The particulars of tlie debt 
alleged in the petition to be due to you, are as follows :— 

Dated this day of 19 . 

Judge. 


Form No. 6. 

Order of Adludleatlon— section 27. 
(Title.) 


Pursuant to a petition dated —— (here insert namo, description and 
agamst 

aadress of debtor) and on reading and hearing 

it is ordered that the debtor be and the said debtor b hereby adjudged insolvent. 
Dated this day of 19 . 

Judge. 


Form No. $. 

Order appointing a Receiver—section 56. 

(Title.) 

^Vho^6as A.B. was adjudicated an insolvent by order of this 

^urt, dated , and it appears to the Court that 

the appointment of a receiver for the property of the insolvent is necessary; 

It is ordered that a receiving order be mode against the insolvent and a receiving 
>3 hereby made against the insolvent and R.S. of (9*^ 

the Official Receiver) is hereby constituted receiver of tb© property of the said 
insolvent. 


And it b furth( 
ir the receiver Is i 
uoTenunent Offlcei 
Who given eecuritj 
is «tm valid 01 
iM kind mentioned li 
T?T to Bult 

XII (i), stnve out thl! 
Mranraph unless tbt 
^nrt speetaUy dlrecu 

lSSnt“ 


ordered that the said receiver (not being the Official Receiver) 
do give security to the extent of ®ttd that his 

remuneration be fixed at 


Dated this 


day of 


19 


Jvd^, 
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Form No. 7. 

Proof or debts. 
Otncral Form—Section 49. 
(TitJo). 


* In tho matter of ^ 

(а) Ilere Insert nnra. ysn t > 

ber given In tho notice. t®) of 19 . 

(б) Addreso in AiIL I, _f ilk , 

«na my {or eolemnly and %i.,cotoIy affirm ond docinre) 

iQt tho said at llio dato of tho potition, viz., the 

5 ***** justly and truly indebted to me 

■n tho „t n, p, .fotW„,ho,mbythe«. 

fc) sut. ““ - ■- 

tion and ipcclfy the 
vouchers (If any) In 
support of the cUlra, 

bv o*rI?e ♦!! ®«y part thoirof I say that 1 havo not, nor hath any person 

safafiotion kuowM^ or boliof for (d) uso had or received any mkmer of 

satisfaction or security whatsoovor save and except the foUoin'oe ie): 

(d) Cere Insert 
■•my" or "our" 
or their"^ or “his” &s 
tho case may be. 

M here details of 
s-eurltlca bills or the 


Admitted to vote for Rs 
Judge or Official Receiver. 


Sworn at 
this day 

before me. 


Deponent’s 
Signature. 
(Signed) X. Y. 

Designation. 


Form No. 8. 

Proof of debts of workmen. 

(Title). 

I (o) of (6) make oath and say, (or solemnly and sincerely affirm and declare:— 
That (c) at the date of adjudication, viz. 
(a) Fill In full name. the dav 19 . and 

address and occupation „„ ^ 

of deponent. ^5 . 

m Tie ““I “uiohM to tho 68ver«l p«no»3 

debtor of the foreman . . , , .. j., tba 

oftheabOTenameddeb- Whose names, addresses and' descriptions appear m 
tor or on behalf of the schedole endomed Iiereon m sums severally set against 
Tinpl^ed *°by “aroes in tho sixth column of such schedule for 

abovcnamed debtor. due to them respectively as workmen or others in (a) * 

(e) "I" or "the respect of services rendered by them respectively W W 

said." durmg such periods before tho date of tho receiving 

M) "lly employ" are set out against their respective names in the fifth 

employ of the of such scliedule, for which said sums, or any part tnew • 

“(T'SIlT-'* I -y »l»‘ “...y h.™ not, nor hath any of th™/^ “/ 

above named debtor." received, any manner of satisfaction or security whatsoev • 

") Sworn at ( Deponent's 

Admitted to vote for Rs. > this day •{ 

) before me. ( Signature. 

Judge or Official Receiver. _ 

(Signed) X. Y. 

Designation. 
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Form Ho 9. Boml)ay, 

Notice to creditors of the date of consideration of a composition or scheme 
of arrangement—section 38. 

(Title). 


Take notico that the Ckturb has fixed the daj of 10 1 3 

for the consideration of a compoaition (or scheme of arrangement) submitted by 
A. B., the debtor in the above insolvency petition. No creditor "who has not 
proved his debt before the aforesaid date ■will bo xiermitted to vote on the consider¬ 
ation of the above matter. If you desire to be reptesentod at the abovementioned 
hearing you should be present in person or by a duly instructed pleader with your 
proofs. 

Dated this day of 19 . 

_ Judge. 


Form No. 10. 


Form under section 88 (2). 

List of creditors for.uso at Mooting held for consideration of composition or 

scheme. 


(Title). 


Mooting held at this day of 19 


No. 

Namoe of all creditors 
whose proofs havo 
been admitted. 

1 

Here state os to each 
creditor whether he 
voted, and, tfso, 
whether Mrsonally 

1 Of by pWder. 

Amount of 
Assets. 

Amount of 
admitted 
proof. 

1 

1 


1 





! 




Total .. 





i 



Required number of Majority.. 

Roquirod value. 


Form No. 11. 

Form of Notice under section 64. Notice to person claiming to be creditors 
of intention to declare final Dividend. 

(Title). 


Tako notico that a final dividend is intondod to bo declare^ in tho above matter, 
*uid that if you do not e>stabllsh j'our clum to tho satisfaction cf tho Court on or 
boforo the day of 19 or such later day ns tho Court 

*nay fix, your chum will bo expungtxl, and I shall procood to make a final dividend 
Without regattl to such claim. - . 

Dated this day of 19 • 


ToL-XY. 


G. H. Roeoiver, 
(Address). 





904 


PBOVINOIAI. INSOLVBNOy RULES, BOMBAY. 


Rules—Prov. I. A. 

Bombay.^- Form No, 12. 

Order anaulUng Ad/udlcaUon under section 87. 
iXitk), 

On the application of R. S., of , and on reading 

Md hearing it is ordered that the order of adjudication 

, against A. B., of ho 

and the same is hereby annulled. 

Dated thia day of 19 . 

Judf' 

Form No. 18. 

Notice to Creditors of Application for Dischargs-^seetloo 41 (1). 

(Title). 


Take notice that the sbovenamed insolvent has applied to the Cbort lor hii 
discharge and that the Court has fixed the day of 

at o’clock for hearing the application. 

Dated this day of 19 . 

' ,fvdge 

NoU.—Oa the back of thia notice the provisions of section 42 (1), Act V of 1920, 
should be printed. 


Form No. 14. 

Order of Discharge subject to conditions as to earnings, alter'aoquired 
property and income. 


Section 41 (2) (a), (h) or (e). 
(Title). 



and aSsirs and hearing A. B. and C- P. creditors : 


it is ordered that the Xneolvont;— 

(a) be discharged forthwith; or 

(b) be discharged on the , or 

(c) be discharged subject to the foIIowiDg conditions as to bis futore eanun,- 

after-acquired property and incoma :— 
a Bottine aside out of the insolvent's earning, 


in the insolvency. An sccotint buou, uu luv lo. 

within 14 days thereafter, bo filed in Uwaoprooe^gs, Sd 

o statement ofhls leseipls from ~nung., m''" 

durine tio year immodistel,- pirfodag the said dote, “J "JJSXf jSoiter («t 

this order ihsli be paid by the ioailsent mlo Cenrt or to the Oliielal 
reoowsr) within 14 days of the fiBng of the said account. 

day of f® • 


Dated this 
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Form Ko. 15. 

Summary Administration—section 74. 

(TiUo). 

^o<iee to Creditors. 

Take notice that on the day of 10 , the abovenamed debtor 

presented a petition to this Court praying to bo adjudicated on insolvent and that 
on the day of 19 » the Court being satisfied that the 

property of tlie debtor is not likely to exceed Rs- 600, directed that the debtor’s 
estate be administered in a summary manner and appointed the day of 

19 , for the further hearing of tlio said petition and the examm- 
ation of the said debtor. 

Also take notice that the Court mav. on the aforesaid date then and there, 

- 'I . • ... d debtor. It 

' . . . • ’of any claim 

Given under my hand and the seal of the Court. 

Tbi® day of 19 . 

Judge. 

Form No. 16. 

Reeogolzancc of the Official Receiver and sureties. 

(Rule Xn). 

The Judge of the District Court has approved of 

and allowed this recognizance. 

E. P. H. of, etc., \V, B. of, etc,, and T. P. of, etc., in the District Court of 
personally appearing, do aclmowledge themselves, and each of them doth aclmow* 
ledge himself to owe the respective sums of money set opposite to theu respective 
a^es in the schedule hereto to be paid to Esquire, Judge 

^ said District Court of hN successors m office or assigns; 

wd in default of payment of the said respective sums, the said R. P. H , W. B., and 
T. P, are willmg and do agree each for himself, his heirs, executors and adminis* 
tmtois, by these presents; that the said sums shall be levied, recovered and received 
of and from them, and every of them, and of and from all and singular the manors, 
messuages, lands, tenements and hereditaments, goods and chattels of them and 
every of them wheresoever the same shall bo found. Witness the day of 

19 . Whereas the Government of Bombay have by an order 

dated the day of 

19 , appointed the said R. P. H. Official Receiver under section 57 of the Provin* 

cial Insolvency Act (V of 1920) and he has thereby become liable to gi\^ security 


tMtimony of such approbation....'.Esqmre, the judge of 

♦ u Court hath signed his name in the margin hereof. Now the condition of 
the abovewritten recognizance is such that if the said R. P. H., his execut<^^r 


u» remain in full force and virtue. 

The schedule above referred to. 

R. P. H. .. .. .. • • thousand rupees. 

W. B. .. .. .. .. thousand rupees. 

T. P. .. - .. .. .. thousand rupees. 

Taken and acknowledged by the abovenamed R. P. H., etc., etc. 


-Prov. I. A, 
Bombay. - 
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Bombay. 
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APPENDIX—17 (J) 


Rules—Prov. I. A 
Allaliat)ad. 


INSOLVENCY PROCEEDINGS. 

1. These rul&s may bo cited as “The Uttar Pradesh Insolvency Rules. 
The Forms Nos. 118 to 143, appendix i <o), volume 11, with such variations m 
circumstances may require shall be used for the matters to which they sovera y 
relate. 

2. Every insolvency petition shall be entered m tbe Itegister of Insolvency 
Petitions (Form No. 82) to be maintamed in all Courts exorcising insolvei^y juris* 
diction and shall be given a serial number in that register and all subsequen 
proceedings in the same matter shall bear the same number. The person presenting 
the petition shall file a copy also for the Receiver. 

3. All insolvency proceedings may bo inspected by the Receiver, the debtor, 
and any creditor who haa tendered proof of his debt, or any legal mpresontative 
on their behalf at such times and subject to the same rules as other Court recorus. 

No fee shall be charged for inspections made by a Receiver. 


NOTICES 


4. Whenever publication, of any notice or other matter is rei^ired by the 
Provincial Insolvency Act. 1920 (Act V of 1920) to be made in an official 
or is requited by the rules framed under the Act to be made in a local n^spap 
the fact of advertisement when made shall be noted m the order sheet ana a copy 
of the Gazette and/or of the newspaper in which the advertisement appears sn 
be filed with the record. 


S. Notice of an order fisiug the date of the hearing of a petition under 8^ . 

10 (2) shall, in addition to or in lieu of the publication thereof in the loew omc 
gazette, be advertised in such newspaper or newspapers as the Court may aitec . 


A copy of the notieo shall aUo be fortvarded by registered latter to oyh credi tor 
to the address given in the petition. The same procedure shall be 
respect of notices of the dato for the consideration of a proposal for composition 
or scheme of arrangement under section 38 (1). 

6. Notice of an order of adjudication under eection 30 which is required by 
the Act to be published in the local official gazotto shall also bo published m sue 
local newspaper or newspapers as the Court may tbuil: fit. ^Vhen the ® 

^vernmdnt servant, a copy of tho order shall bo sent to the Head of the OHJee 
<n which he is employed. 

The same procedure shall be foUowwl in regard to notices or orders annulling 
an adjudication under section 37 (2). 


V. Tho notice to be given by the Court under section 50 shall be wr^’cd on tho 
creditor or hU pleader or shall bo sent through tho post by rogistorert letter. 

8. The notice to be issued by the Recoi\-er under section 64 ^lore tho 
atioa of a final dividend to tho persons whoso claims to bo creditors liavo boo 
notified, but not proved, sliall be sent through tho post by registered Jotter. 



10. A certificate of an officer of tho XJourt or of tho Official IWU-or or 
Joint Official Receivers or an affidavit by a Roc<«ver that any of the notieos 
to in tho preceding rules has been duly posted accompanied by tho post offleo 
receipt, shall bo sufficient evidence of such notice having been duly sent to tho 
person to whom tho same was addressed. 




J8 »n ‘'“na*. 


f^rnntc^ J 5®^: ex 
'>»«Thoi.'g^;^»p.r . 
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20. Any creditor who has proved his debt may apply to the Court for a copy AIT^hah^d, 
of the Receiver’s accounts {or any part thereof) relating to the estate, as shown by 

the cash-book up to date, and shall be entitle to such copy on payment of the 
cha^s laid down in the rules of this Court regarding the grant of copies. No 
Court-fee will be required for such copies. 

21. In any case in which a meeting of creditors is necessary and m any case 
in which the debtor proposes a composition or scheme under section 38, the Recei¬ 
ver shall give at least li days' notice to the debtor and to every creditor of the time 
and place appointed for each meeting. Such notices shall be served by registered 
post. 

22. Orders made or acts done by the Official Receiver or Joint Official Recei¬ 
vers in the exercise of their powers under the Act, shall be recorded in writing with 
full reasons and any person aggrieved therein shall be entitled to a copy of such 
record on application made to the Receiver on payment of Re- 1 to the Receiver 
for each (»py. The Receiver will be entitled to the money and will provide the 
copy at his own coat. 

23. ^o Receiver shall, on the first working clay of each month, file in the 
Court a brief statement of the work done by him in the previous month and the 
dates on which the work was done. In case of sales ho shall also give a complete 
liat of the properties sold by him, their estimated values and the prices actually 
receh'od for them at the sales. 

MAINTENANCE OF ACCOUNTS BY OFFICIAL RECEIVERS OR JOINT 
OFFICIAL RECEIVERS. 

24. The following special rules shall be followed in respect of the mainto. 
oenee of accounts of msolvents’ estates by Official Receivers or Joint Official Re- 
ceivers in the State of Uttar Pradesh. 

GENERAL. 

(i) Figures in the accounts shall he in English characters. Books of account 
shall be substantially bound and paged before being brought into use. 

(ii) Corrections and alterations shall be neatly made in red ink and initialled 
^d dated by the Official Receivers. Erasures and overwritings shall on no account 
be permitted m registers, statements, vouchers or accounts of any description. 

RECEIPT AND CREDITING OF MONEY. 

. (lii) All moneys received by the Official Receiver or Joint Official Receivers 
iQ their official capacity on behau of any insolvent estate under their management 
^aU, without any reservation, be promptly accounted for in the general ca^ book 
to ^ maintained in Form No. 133. \Vhen money is received in cash a receipt 
^ Form No. 134 shall be prepared and signed by the Official Receiver or Joint 
Ufiloial Receivers or such other person as tbo Court may direct. ^Vhllo authori- 
suig person to collect income, the Court may decide whether any security, 

*Qd if 80 for what amount, should bo furnished by him. 


of 8 annas per book, direct from the Court concerned in accordance 
with the procedure laid down for licensed stamps vendors under rule 
612, Chapter XX of these Rules. Official Roroivers shall use only 
thoso receipt books for granting roctupts under this clause and shall 
maintain a stock account showing the receipt, consumption and balance 
of the roGoipt books or forms so leeoivccL’* 
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Official Rocoivore. Tho auditor shall rolum for further action any item** on which Allahabad, 
final or sufficient action has not, in his opinion, boon taken, and whon {wssiblo shall, 
before leaving tho station, bring to tho personal notico of tho Court itonis which 
have not boon disposed of. 

(icxiv) Tho result of each audit shall bn communicated to tho Court'in two 
parts, viz. (1) the objection statoment, containing outstanding objections dealing 
with technical irregularities, omissions and dofecta and (is) tho audit noto dOalmg 
with matters of a general and important nature, wliich require tho particular 
attention of the Court or higher authority. 

(xxv) Tho Court shall consider tho audit noto and the objection statement as 
soon as possible after their receipt, and decide upon tiio action to bo taken in regard 
thereto. The action taken shall bo indicated on an interleaved copy, or on tho 
margin of the audit noto, and on tlio objection statement, wliich shall be placed 
before tho audit officer at their next visit. 

PROOF OF DEBTS. 

25. A creditor’s proof may bo in Form No. 123 in tho appendix with such 
variations as circumstances may require. 

In order to give effect to section 48, clause (2) every proof of debt shall also 
spooify— 

(0 the original amount advanced, 

(i>) tho contract rate of intbrost, 

(b'i) the interest duo at tho contract rate on date of odmission of petition’ 

(fv) tho interest duo at sis per cont on date of admission of petition. 

In tho easo of Court decroes which include a decree for interest at a contract rate 
higher than six per cent, the proof shall show tho principal amount sued for and the 
amount of interest duo at sis per cent on the date of decree, as well as costs given 
by the docroo. 

26. In any case in which it shall appear from the debtor’s statement that 
there are numerous claims for wages by workmen and others employed by tho 
debtor, it shall bo sufficient if one proof for all such claim is made either by the 
debtor or by some other poison on ^helf of «11 such creditors. Such proof should 
be in Form No. 124 in tho appendix. 

PROCEDURE WHERE THE DEBTOR IS A FIRM 

27. R’liere any notice, declaration, petition or other document requiring 
attestation is signed by a firm of creditors or debtors in the firm's name, the partner 
signmg for tho firm shall also add his own signature, “Brown and Co., by 
James Green, a partner in tho said firm.” 

28. Any notice or petition for which personal service is necessary shall bo 
deemed to be duly served on all the members of a firm if it is served at the principal 
place of business of the firm within tho jurisdiction of the Court upon partners or 
upon any person having at the time of service the control or managoraont of the 
partnership business there. 

29. The provisions of tho last preceding rule shall, so far as the nature of the 
case will admit, apply in tho case of any person carrying on business within the 
jurisdiction in a name or style other than his own. 
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All&h&t)3d4 of iiublic'Ation In Ihft local oOlcinl gAiotto of tlio iioti'w roquirwl by section 30 or 
37 (2) of tho Act nnfl when nn ordor pf ncijndicAtlon is annulled under section 43 (i), 
tlio Court Bhnll direct that atioli cost bo mot from tbo snio-nroeeods of the property 
of Iho Insolvent. If the insolvont has no property or it the oalo-procoods are 
InsulTlciont such coat or tha irroooi'orablo balance thereof shall bo remitted. 


43. A Court shall draw up o fonnal order emliodying its odjudication and the 
memomndum of cosU Incurrorl l»y tljo parties In— 


(o) docisions and onler* spocIHM in Kehedulo 1 of the Act, from which an 
appeal lies to the High Court under section 75 (3), and 

(6) any other elecision or ortlor against which n party or 110001^^ signifi®® 
in writing to tlio Court Ids intention to niv{>enl from. 


44. No process or warrant fite shall bo chargeable on a process or 
which the Court may issue In order to secure the attondaneo of n person .j 

arrest on its own motion or on that of the Receiver when the same cannot be pai 
out of the estate or funds of the insolvent. 


43. Regisfors kept by Ofllcial Receivers shall, within one year of their ’ 
tion, bo consignod to the n>eofd-room through the Insolvency Judge. O 
papers like copy of patwntl'a Kliatauni,* stotoment of demand, j., 

tc«» nf sAte ocroimta of sales throuch on auctioneer shsu, to 


4<l. Tlio registers consigneil, under the preceding ntie, to tne . 

shall be destrojrxl on tho ©Jcpimtion of twenty years from the date of the 


thofoin. 



GENERAL INDEX, 


PROVINCIAL INSOLVENCY ACT. 

The references are to the pages. 

Abroad— 

act of insolvency comraitwri, IW, 118. 

departure abroad, when act of Insolvency, 110-122. 

property, realization of, 234. 

property aituate abroad does not vest in Rocoiver, 23S. 
transfer to defeat creditors oxocuted, 117. 
transfer for benefit of creditors executed, 103. 

Abscotlng— 

oa an act of insolvency, 120. 

Abuse ot process— 

annulment of adjudication and, 317. 

refusal to adjudicate on debtor’s petition on ground of, 205. 

Acts ot losolveDcy-- 

abetting from dwelling.house or placo of buainoas, 120,121. 
agent, by, 139. 

partner as agent, 142. 
committee abroad, 104,118. 
definition of, 101. 

departure from India or dwelling-houeo or ploc© of residence, 119'12 
absence from dwoUiug-house or placo of business, 120. 
avoiding creditors, 116. 
defeat or delay creditors, intent to, 119. 
departure from India, 120. 

departure from dwelling-house or place of business, 120. 
dwelling.house, departure or absence from, 120. 
intent to defeat or delay creditors, 119. 
place of business, departure or absence from, 120. 
temainmg out of India, 120. 

“secludes himself,’’ meaning of, 122. 
unprisonment in execution of money decree, 134 
' remaining in prison,'- 134. 
meaning of lOl. 

m>tico of suspension of payment, 127>]34 
agent, by. J33, 139. 
defined, 128 
estoppel of creditor, 133. 
inability to pay, 129. 
notice, what amounts to, 128. 

notice of suspension distinguished from mere suspension, 129. 
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Acis of Insolvency— conid. 

notice of non-trador, by, 134. 

stisponaion orpaymoot, what is. 128. 
temporary euspcnsiOD, 120, 
teat. 130-133. 

petition by debtor for adjudication, presentation of, 127. 
principles common to, 144.148. 

net of insolvency as foundation of jurisdiction, 144. 
act of insolvency cannot bo purged, 145. 
act of insolvency is personal, 144, 
act of insolvency must be committed in India, 144. 
act of insolvency mast haw been committed within throe months before 
presentation of petition, 145. 
acta of insolvency a creation of statute, 144. 
ony creditor can found a petition on any act of insolvency, 148. 
burden of proof, 148. 

transfers which are in themselves acta of insolvency, 14.5. 
vohmtary and involuntary acts of insolvency, 145. 

Bale of debtor’s property In execution, 133‘127. . 

debtor's property in execution pending adjudication order, 128. 
decree must be for payment of money, 125. 
execution, sale must bo in, 125. 
partners, where decree against, 127. 

throe months, must bo committed within, before presentation of petition, 181> 
transfer for benefit of creditors generally, 102*105. 
creditors privy to transfer, 102, 104. 
executed abroad, 104. 

transfer for benefit of creditors generally, 102. ■ 
when void as against Receiver, 104. 
transfer to defeat or delay creditors, 105-118. 
after-acquired property, of, 115 
consideration for, 114. 
executed abroad, 118 

fraudulent under Statute of Elizabeth, 106 
fraudulent under Transfer of Property Act, 106. 
fraudulent under Insolvency Act, lOS. 
gift, by way of, 117. ' 

history of, 105. 

mortgage of partnersliip property, 118. 

mortgage of substantially the whole property for past debts, lOS. 
mortgage of substantially the whole property for present coireideration, 1 • 

mortgage of substantially the whole property for securing existing ’ 

mortgage of substantially the whole property for securing existing o 
and future advances, 113. 
part only of debtor’s property, of, 116 

sale ofsubstantiaUy the whole property for past debts, 108. 

sale of substantially the whole property for present considerat on, 
transfer, meaning of, 117. 

Transfer of Property Act, fraudulent under, I06-I08. 
transfer of part only of debtor’* property, 116. 
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Acts ol Insolvency— conid. 

transfer of whole of debtor's property, what is, 115. 
when void as agsitxst Recei^-er, 118. 
transfers by way of fraudulent preference —Sw Fraudulent preference. 
Adjudication —Ste /umulment of Adjudication, 
abuse of process of Court, and, 205. 
annulment of—iSe« Annulment of Adjudication. 
concurrent orders of, 320. 
contracts prior to, 478. 

corporations and registered companies, of, 09. 
date from which order takes effect, 174. 
dealings after, G57. 

dealings before, 647. • i 

dealings between commencement of insolvency and adjudication, 647. 
debtor, meaning of, 83. 
effect of— 

bar of suit and execution proceedings, 239.257. Set Leave to sue, Leave to 
execute decree. 

disqualiffoations of insolvent, 270. 
secured creditors, saving of rights of, 257.254. 
stay of suit and other proceedings, 264.209. 
transactions, effect on, 269.270. 
vesting of property in Receiver, 238. 
firm, of, 94. 

foreigner, of, 83,161. ^ 
joint debtors, of, 03.161. 
joint Hindu family, of, 96, 99, 
jurisdiction to adjudge, 83, 185. 
lunatics, of, 93. 
married women, of, 91. 
minors, of, 89. 
minor partner, of, 90. 
on creditor's petition —Set Petition, 
on debtor's petition —See Petition, 
order of, on creditor's petition, 194. 
order of, on debtor’s petition, 205. 
order of, when it takes effect, 174. 
partners of, 94-96, 153. 
personally works for gain, 163. 
power to adjudicate, 185, 
publication of, 194. 
ro-adjudlcation, 361. 
traders and non-tradors, of, 99. 
transactions after, 657. 
transactions before, 647. 

transactions between commencement of insolveoey and adjudication, 647. 
who may be adjudicated insolvent, 83. 

A!ter.acqidrefl property— 

property acquired after bankruptcy bat boforo dUcliargo. 609.519. 
action by insolvent for, 618. 
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After-acqalred property~c«n«rf. 

Ssaigumenfc of, 487. 

Dteditofs euhsequeat to insolvency, rights of, S2C. 
future receipts of buaintws, asaignmont of, 489. 
intervention of official assignee, 629. 
license to seize, 486, 
payments by insolvent, 66?, 

protection of parsons dealing with insolvent as to, 644, et se^. 

fight ofaotion in foapoct thereof, 618. ' 

second bankruptcy, 516. 

suit by insolvent, for, 518. 

rule in Cohen v. Mitcheli, 611.516. 

agreements in fraud of baakraptcy law, 5IQ. 
second bankruptcy, 616. ' 

to what property the rule applies, 612. 
title ofiasolveot to, aotij intorreaiJon by OfSeisJ Assignoo, !>09. 
vesting of, in Official Assignee, 669. 
x-eatiog of, in Receiver, 619. 
what is, 609, 613, 

property acquired after discharge, S64. 

accounts, of, xvhdro discharge sub/ect to conditions, S94. 

assignment of, 487. 

composition, effect of, on, 548. 

discharge, subject to conditions as to, 363. 

judgment, entering up against insolvent and. 372.373. 

license to seize, 430. ' 


Agent- 

act of insolvency by, 139. 
administration of insolvent’s estate, 693. 
agent for sale and reputed ownership, 6C3. 
partner as, l43. 

payment to agent by way of fraudulent preference, €38. 


AUBJOoy— 

eannot be proved in insoh'eacy, 403. 

order for payment of, and stay of oxecutioa, S67. 

Anonlmeot olad/udlcatlcB, 3!2.34(?. 

annulment where debtor ought not to liax o been a<l/udged insolvent or « -c 
debts are paid in full, 313-330. 
application for, by who/o to bo made, 323. 
debts paid in full, meaning of, 315. 
differeoco botwoen P.-t. I. A. and Prov. I. A.. 313. ^ 
discretion as to oanalment, none where debts paid m lull. 3i 
inherent power to annul, 317. 
limitation, none for nppUcMioa for, 320. 

refusalofammirocnl.casoaroUtingto.SIS. 

where debtor ought act to Itaxo been a^IJaJgod toMlrceJi. 3H. 
where petition prcsooled without l«»ve. 316. ^„rfv,urt 319- 

annulment whore petition prwwoted by debtor without kavo of 
annulment in case of coneurrmt Insolveoeies, 320. 
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Abnalment ot Adjadlcatton—con^d. 

aonulment concurrent orders of adjudication. 320. 
differcnco between P.*t. I. A. and Prob. iJt., 320. 
power to annul discretionary, 321. 

annulment on approval of composition or echemo of arrangement, 336. 
costa of Koceiver, 361. 
effect on rights of creditors, 357. 
expunging of debts from schedule, 360. 
jurisdiction of Insolvency Court after annulnmnt, 353. 
ro-vesting of property in insolvent, 361. 

Bocuted creditors rights of, on annulment, 360. 
trustee under composition, right of, to sue, 360. 
vesting of property in person appointed by Court, 361. 
annulment on failure to apply for diachargo, 322. 
application for, 326. 

automatic annulment, none under the Act, 327. 
insolvency proceedings whether tonmnato on annulment, 328*331. 
notice of application for annulment, 326. 
power to annul whether discretionary, 322. 
remedies open to debtor whose adjudication is annulled, 331. 
annulment of insolvency proceedings pending In subordinate Court, 333. 
effect of annulment, 

forfeiture clauses.^ffect of annulment on, 474. 
re*ve3ting of property in insolvent, 361. 
suits and other proceedings, effect of annulment on, 336. 
vesting of property in person oppomted by Court, 338. 

Appeal—iS« Appeal from Orders of Court, Appeal from Orders of Official Receiver, 
Appeal to Court against Receiver. 

Appeal Irom orders ol court— 
abatement of, 786, 

appeals to District Court and High Court, 758. 
appeals from orders of Court, 757. 
changes in the law as to, 769. 

Court subordinate to a District Chart, what is, 760. 
creditor, by, 765. 
debtor, by, 762, 

District Court, appeal from appellate orders of, 760, 772. 

District Court, appeal as of right from original orders of, 777. 

District Court, appeal with leave from original orders of, 779. 
appeal from order of District Court granting reviews, 782. 
concurrent jurisdiction of High Court to grant leave, 781. 
granting of leave dlscroticnary, 781. 
leave when to be obtained, 779. 

District Court, appeals to, 768.- 
^gh Court, appeals to, 758. 
limitation, 780 . 

notice of appeal to Receiver, 753. 

new point allowed to bo taken in property coses in, 784. 
orders of Court, appeals from, 757. 
parties to app©.al, 783. 
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Appeal /rom Orders of Court—con&T. 

“person oggrieved,” meaning of, 761. 
person oggriovod, appeal by, 772. 

Privy Council, appeal to, 784. 
procoduroin, 786. 

questions of title under a. 4 and oppoal, 772. 
questions of title, wliot nro, 773. 

“questions of any nature irhatsoever'*, 774. 
refusal to decide questions of title, 77G. • ■ ‘ 

Receiver, by, 771. 

value of property for purpose* of appeal, 777. 
who may appeal, 760. 

wrong Court, appeal to, 784. ' ‘ 

Appeal from Orders of OQlelal Receiver— 

appeal to what Court, 704. 

Appeal to Court against Receiver— 

act or decision of Receiver, 790. 

“any other person aggrieved,” by, 791. 

creditor, by, 791. 

decision of Receiver, against, 790. 

insolvent, by 791. 

limitation, 794. 

Offlcial Receiver, appeal from orders of, 794. 

Receiver as a party to appeal under s. 6S, 793. 
sale by Receiver, in case of, 79S. 

seizure of property of third person by Receiver, in ease of, 793. 
who may apply, 791. 

Arbitration— 

reference of insolvency petition to, 221. 

ArraUl^meut, Scheme of— <SVe Compoaition. , 

Anest— 

of debtor before adjudication, 225. 
of debtor after adjudication, 305. 
release of debtor from, before adjudication, 238 
Assignee —See Argument. 

insolvency petition by, of debt, 157. 

Assignment— 

equitable aeaignoient, 453-460 

of after-acquired property, 487. 

of debt and insolvency petition, 167. 

of dividend, 698. 

of future profit* of business, 489. 

of instalments under him-purcbase agreemaat, 490. 

of lease by trustee in bankruptcy to a pauper, 682. 

of right of action of insolvent by Receiver, 682, 683. 

of surplus, 700. 

Attachment—Seizure, Execution creditor. 

effect of adjudication on, 589. 

of debtor's property before adjudicadon. .25. 
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Attachment—contd. 

ofaorplus, 700. 

sale of property under attacluuont by oxooutuig Court after notice of order of 
adjudication, 696. 

suit by third persons to recover property attached by Beeoivor. 64. 

AncUonecr— 

insolvency of, 4G5. 

Banker— 

crossed cheque, 403. 
insolvency of, 401. 

property held on trust by, 461*464. „ 

short bills, 463. 

Bankruptcy Acts, corresponding sections of, 83. 

Books of acconnt of Insolvent— 
destroying of, 705. 
false entries in, 705. 
keeping false books, 705. 

Omission to keep proper books, 376. 
onussion to make entries, 708. 

Itoceivor to take possession of, 660. 
withholding boota, 704, 705. 

Of Civil Procedure, 1903— 

4eo. 24, 74, 
wo. 80,688. 
wo. 116, 758. 

0. 0, r. D, 70. 

0. 21, apUcatlon of, 77. 

0. 21, r. 22, 689, 

O'21, r. 49, 124. 

0. 21, r. 68, 677 [fj». {n)] 

0. 21, t. 66, 677. 

0-21, r. 71, 677. 

0. 21, t. 89, 677. 

0.22, r. 4, 691, 

0-22, r. 8, 689. 

0* 22, r. 10, 690. 

0. 39, r. I, 77. 

0- *7. r. I, 789. 

Commencement of Insolvency —Set Relation back. 

time of, 675. j 

Commission agents— 

property held by insolvent commission agent, 465. 

Committee of Inspection- ... 

superintendence of administration by, 702. 

Company— 

articles providing for compulsory transfer of shares, 477. 
ownturo-holders and protected transactions, 656. 
no insolvency petition against company, 99, 
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Ooupany— contd. 

petition by, 168 . 

sham companies and relation back, 683. 

ConiposItioQ andf scheme of arraogement— 
acceptance by creditors of. 366. 
after presentation of petition, 342. 
after adjudication, 342. 
annulment of, 361. 

annulment of adjudication after approval by Court, 353. 

apart from Insolvency Act. 341. 

application to Court for approval of, 345. 

approval of, by Court, 346,347. 

costa of Receiver on annulment after approval, 361. 

Court, approval of, by, 346. 

Court, power of, 318. 

creditors, rights of, after approval by Court, 357. 

creditors, remedy of, on default in payment of composition, 860. 

cruninal liability after composiuon, 714, 

death of insolvent after approval and before annulrornt of, 362. 

debts, espunging of, 360. 

debts incimed before re-adjudication, 363. 

default in payment of composition and creditor’s remedy, 360. 

discharge of debts, 357. 

discretion of Court, 348. 

effect of approval of, 357. 

erpunging debts from schedule, 360. 

Insolvency Act, apart freon, 341. 

insolvent, revesting of property m, 361. 

jurisdiction oC Court after approval of, 353. 

meeting of creditors to consider proposal, notice of, 344. 

object of approval by Court, 347. 

petition, composition after presentation of, 342. 

power of Court, 348. 

proposal of, 343. 

questions to be eousiderod by Court, 347. 
le-adjudge, power to, 361. See Bo-adjudication, 
refusal of, absolute, 349. 
refusal of, conditional, 349. 
releases of debts and, 352. 


tevoeting of property in insolvent, 361. 

revesting of property in person appointod by Court, 361, 

schedule, expunging debts from, 360. 


eecuced creditors and, 360. 

surety, Lability of, on armulment of, composition, 36- 
leiminotion of insolvency procoodins., ivhelioc nny, on 


axisulmeot, 353- 


trustee under, right of to sue, 360. 


withdrawals of debts and, 353- 


ConenrreDt proceedings— 

odiudication. concurrent ordem of, 330. 
annolmoat of one of concurwoi adjadicatioos. 3.0. 
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Concurrent proceeding—confi. 

differenoo between P.-t. I. A. and Prov. I. A., 320. 
discretion as to, 320. 
stay of proceedings, 321. 

Consideration— 

creditor’s petition and inquiry into coi^deration for debt by Court, 193, 297. 
framing of schedule and inquiry into, by Court, 307. 
protected transactions and, 654. 
voluntary transfers and, 609. 

Contracts— 

after-acquired property of insolvent, ns to, 487. 
after adjudication, 057. 
assignment of after-acquired property, 487. 
before insolvency, 478. 

between commencement of insolvency and adjudication, 647. 

by or with insolvent, when protected, 644. 

oqmties, Keceiver takes subject to, 602 

goods, contracts as to, 480. 

immovable property, contracts as to, 479. 

involving personal skill, 480. 

of service to be rendered to insolvent, 481. 

reeisalon of, application by the other party for, 664. 

sale of goods, relating to, 480. 

specifio performance of insolvent’s contracts as to immovable property, 470. 

Contempt ot Court-~ 

no power to commit, 674. 

Copyright— 

Vesting of, in trustee in bankruptcy, 486. 

Corporation^- Ste Company, 

Costs— 

annulment, costs of Receiver, on after composition, 361. 

appeal by insolvent against odjudication and costs of Rocoiver, 804-806. 

applications by Receiver, 805. 

discretion of Court, as to, 804. 

execution, of, COO. 

insolvency of defendant and continuation of defence by Rocoiver, 692, 805. 
•nsolvoncy of plaintiff and continuation of suit by Recoivor, 692, 805. 
jurisdiction to give, 804. 

loavo to Rocoivor to suo or defend and costs, 685*686. 
motions by Rocoivor, 805. 
proof for, 411. 

provision for, before declaration of dividend, 694. 
l^ocoivor, costs of, 804. 
rules Os to costs, 800. 
suit for, 800. 

suits brought by or against Rocoivor, 801. 
as RecMver— 

powers of Court wboro no Rocoh-or oppointod, 733. 
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Courts—^SfeJurisdietioQ, Court oxocuUng docroo. 

Additional District Judgo» 30. 

concurrent jurisdiction of subordinato Cotxirt and District Court, 37. 
constitution of, 30. 

Court as Rocoivor, 733. 

Court to which petition should bo presontod, 180. 
carries on business, 187. 
custody within jurisdiction, 187. 

ordinarily rostdee, 180. 

petition presented to wrong Court. 188. 

Courts Surbodinato to District Courts and appeals, 760. 

District Court and appeal, 768 tt $tq. 

District Judge, 36. 

exclusive jurisdiction of Insolvency Court in matters <>f volnntaiy transfers 
end fraudulent proforonces, 04, C03. 
executing Court—see Court executing decree, 
general powers of Court, 76. 

injunction restraining sale, 77.' 

transfer of proceedings, 77. - 

whore special procedure proscribed by the Act, 76. ' ' 

High Court and appeal. 768 et seq. 

petition presented to wrong Court, 188. 

position of, after the Constitution, 82. 

power to decide questions arising in insolvency, 37. 

Daakruptcy Acte, law under, 38. 

claims arising out of bonkruptey, 39. '. 

claims not arising out of bankruptcy, 39. 

distinction between claime arising out of bankruptcy ond claims not 
arising out of bankruptcy, 39. 

English law, under, 41. , 

fictitious transfers and transfers fraudulent within sec. 63 of the ^ftsnsief 
of Property Act, 65. 

Hindu eons, 65. 
limitation, 69. 

Provincial Insolvency Act, under, 69. 
purchaser from Receiver, 66. 
res judicata, 68. 

sale by Court of disputed interest, 69. , 

suits by third persons to recover property ottached hy receiver, 
superior title of trustee in bankruptcy, 39. 
tnmifoi-s within mo. 63 of Ih. TtoMfor of Ptoporty Act, 60. 
procedure to bo followed by Courts, 69. 
restrictions on powers of certain Courts, 37. 
to bo auxiliary to each other, 78. 


D of ottached property, 697. 


Court executing decree— 

application by Receiver for possession o 

costs of execution, 600. 

duties of, as to property taken in raecution, 595. 
execution, costs of, 600. _ 

property in possession of executing Court, meanmg o , 
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Ooart executing decree—son<<i. 

sale by, after notioo of adjudication, 696. 

Booured creditors, realization of attached property by, 600. 

Creditors—iS<e Composition, Dividends, Distribution, Secured creditors, Bxecution 
Creditor, Proof of Debts, 
appeal by, 765, 791. 
composition—aee Composition, 
dividends —see Dividends, 
distribution —see Distribution, 
effect of insolvency on rights of, 399. 
execution —see Execution Creditor, 
execution of decree by —see Zioavo to execute, 
meeting of, to consider proposal for composition, 3*4. 
petition by, 180*195 .—see Creditor’s Petition, 
proof by, when fraudulently proforrod, 641. 
proof of debts by —see Proof of debts, 
secured creditors —see Securod Creditors. 

Suit by, against insolvent —see Leave to suo. 

Creditor’s Petition, 189495— 
adjudication, on, 104. 
adjudication order, publication of, 194. 
admission of, 190. 

conditions on which creditor may petition, 155*174. 
act of insolvoncy must be within throe months, 161 
amount of debt, 150. 

debt must exist before act of insolvency, 158. 
debt must be liquidated. ISl. 
joint debt, 161. 
what debt insufhclent, 160. 
debtor as a witness, 193, 
dismissal of, 192, 193. 
dismissal of, for sufficient cause, 194. 
aiaminalion of debtor, 192. 
examination of debtor, scope of, 192. 
facts to bo proved at the hearing, 190. 
hearing, fixing date for, 197. 
limitation, 160. 

petition to be in writing and verified, 194. 
res judicata, 193. 
secured creditor’s petition, 103. 
verification of, 189. 
files Proof of debts. 

amount and character of, for creditor’s petition, 169. 
amount of, for debtor’s petition, 176. 
concealing debts, 705. 
debts not provable and discharge, 413, 
discharge, effect of, on debts, 389-392. 
leave to sue for^ee Leave to suo. 
eave to execute decree for— see Leave to execute. 
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DeM—confd, 

omission to prove for, offoct of, 310. 

paying debt to creditor with intoat to give him preforenoo, 707. 

priority of debts. 430.440—Priority of Debts. 

priority under Hindu Law, 441. 

proof of—see Proof of Debts. 

promise to pay, after dischai^, 394. 

provablo debts and ^sehargo, 392. 

re-adjudication, debts contracted after annulment and before, 361. 
time-barred, 438. 

Debtor—eee Insolvent. 

abuse of process, when petition by, an, 265. 

act of insolvency by, 101« ac?. 

adjudication of, on creditor’s petition, 194. 

adjudication of, on debtor’s own petition, 205. 

annulment of adjudication, 312. Set Annulment of Adjudication. 

arrest of—see Arrest. 

arrest of, after adjudication, 305. 

arrest of, before adjudication, 225,226. 

attachment of debtor's property before adjudication, 225, 226. 

death of, and re-adjudication, 383. 

death of, before adjudication, 216. 

death cf, before adjudication, continuance of proceedings on, 216. 
defined, 83. 
definition of, 83. 

duties of, before adjudication, 321. 

duties of, after adjudication, 303. 

duty to aid Keceivor, 303. 

examination of, at hearing of petition, 192. 204. 

examination of, before hearing. 192, 204. 

foreigner, 83. 

fraudulent preference by, 628 et srg.—S^ee Fraudulent Preferoncr’. 

inventory, duty to give, 221. 

inventory, to give, 221. 

joint debtors, 93, 94. 

joint debtors, adjudication of, 93,94, 

lunatics, 93. 

married woman, 91. 

meaning of, 83 

minors, 89-99 

offences by, 704 et ttq.—eee PenaUiee. 


partners, 94. 

penalty for failure io porform duties. 705. 
petition by. 190-211.—«« Debtor's Petition, 
prison, detaining debtor in, before adjudreotion. 225. 
proceedings on death of, continued, 216 . 

protection order—are Protection order, 

or. ofto. .amission of potWion .n.l bofoto odjoam.l.on, - 
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Dtltor— contd. 

release of, from arreat, 228. 

wrong Court, presentation of potition to, 188. 

DeMor’s Petition,— 196.211. 

abuse of process, 205. 
adjudication on, 205. 
admission of, 203. 

conditions on which debtor may petition, 196. 
debts must amount to Ka. 500, 200. 
debtor must be unable to pay his debts, 196. 
subsisting imprisonment, 200, 
subsisting attachment, 200. 
subsisting arrest, 200. 
contents of, 202. 
death of debtor, 216. 

discharge, fixing of time for applying for, 209. 

discharge, extension of time for applying for, 209- 

dismissal of, 204. 

examination of debtor, 204. 

facte to be proved at the hearing, 204. 

hearing, fixing of date of, 204. 

bearing, facts to be proved at, 204. 

leave of Court when necessary before presenting a debtor's petition, 201. 

order of adjudication on, 205. 

particulars of debtor's property and claims, 203. 

petition to be in writing and verified, 202. 

res judicata, 205. 

tune, extension of, for applying for discharge, 209. 
time, fixing of time for applying for discharge, 209. 
undischarged insolvent, potition by, 20J. 
verification of, 202. 

Discharge, 364-398— 

absolute order of, power to make, 368. 

absolute order of, when refused, 369. 

aunulment of adjudication on failure to apply for, 388. 

application for, 364. 

application for, notice of, 365. 

application for, hearing of, 305. 

assets not of requisite value and discharge, 376. 

^©ts, failure to account for loss of, 378. 
books of account, omission to keep, 376. 
concealment of property and discharge, 380 . 

Mnditions, discharge subject to, 368, 383. 

Court, powers of, 368. 

«^inal liability after discharge, 395, 714. 
wwn debts not extinguished by, 389. 

0 ts, contracting of, without reasonable expectation to pay, 377. 
dobts not provable and discharge, 393. 
debts barred by discharge, 394. 
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Discharge— contd. 

restrictions on powers of Court, 373. 

review where discharge refused absolutely',’386 

speculation and discharge, 378. 

surety and, 394. 

suspending discharge, 368, 382. 

suspending discharge and attaching conditions, 368. 
termination of insolvency, whether discha^e operates as. 396. 
time, fixing of, to apply for discharge, 209. 
tune, extension of, to apply for discharge, 209. 
trading after knowledge of insolvency, 377. 
undischarged insolvent obtaining credit. 712. 
undue preference and discharge, 380 
DisqaallQcatlons of Insolvent— . , 

enumeration of, 270, 271. 
removal of, 271. 

where insolvency caused by misfortune without misconduct, 271. 
plstrlhutlon o! property —Ste Dividends. 

administration in insolvency m two coimtries, in case of, 700 
allowance to insolvent, 699. 
dividends, G9S'702. 

Burplus to bo paid to insolvent, 699. 

District Court- 

concurrent jurisdiction of, 37. 

powers of, 36,37. , v 

Dividends— 

administration iii insolvency in two countries, 700. 
allowance to insolvent, 699. 
assignment of, 698. 
calculation of, 694. 

deceased person, dividend payable to ©stale of, 698. 
distribution of, 694. 
final dividend, notice of, 096. 
final dividend, when to bo declared, 695. 
first dividend, 694. 
joint and separate dividends, C9S. 
lapse of time no bar to proof, 697. 
no suit for, 699. 
not n debt, 698. 
notico of final dividend, 696. 
reduction of proof, 698. 
sotting aside declaration of dividend, 696. 
suit, move for, 699. 
surplus, insolvent ontitlixl to, 099. 
assignment of surplus, 700. 
attachment of surplus,700. 
when sot aside, 696. 
where creditor overpaid, 693. 
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Jlouble Insolvency— 

effect of, 457.460. 

Ex parte Waring, rule in, 457.460. 

Suties of debtor— 

after adjudication, 303. 

before adjudication, 227. 

penalty for failure to perform, 705. 

Equities— 

Receiver takes subject to, 502. 

Equity ol redemption— 

vesting of, in Receiver, 261. 

Estoppel— 

of creditor pri\’y to transfer for benefit of creditors, 104, 118, 157. 
covenant git'en by or accoaats statod with insolvent no estoppel against 
Court, 303. 

judgment against insolvent, no estoppel against Court, 167, 308,405-406. 
fiubseqoont creditors and estoppel of Receiver, 526. 

Examination—Pri%’ato Examination, Public Examination. 


Execution—Execution creditor. 

attachment, effect of adjudication on, 589. 
cost of, COO. 

creditor when not entitled to benefit of, 585. 

leave to sue does not imply leave to execute. 246. 

leave to execute decree against insolvent’s person, 252. 

leave to execute decree against insolvent’s property, 246. 

property under attachment, when to be delivered to Recoiver, 695 el /#?• 

repnted ownership of goods seized under, 643. 

restrictions of rights of creditors under, 685 et seq. 

stay of, against insolvent’s person, 268. 

stay of execution against insolvent’s property, 288. 

Executing Court —See Court executing decree. 


Execution creditor— 


assets realized in course of execution, 690. 
attachment, effect of adjudication on, 589. 
benefit of execution, when not entitled to retain, 685. 
cost of execution, 600. 

dividing line, 585. ' ^ 

duties of executing Court as to property taken in execution, 695.6W. 


English law, 588. 
gamisbeo notice, 691- 

money in Court, rights with regard to, 692,693. 
order for rateable distribution, 591. 
property taken in execution, B95~600. 
purchaser at erecution-salo, rights of, 694. 

receiver of mortgagod property and subsequent insolvency, 591. 
reputed ownership of goods seized under execution, 543. 
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Execution creditor—confd. 

restrictions of rights of, 585 et aeq. 
rights of, 585. 

sale by executing Court after notice of order of adjudication, 596. 
secured creditors, rights of, 692. 

-when entitled to benefit of execution, 5S5. 

Execution purchaser—* 

buying in good faith, 594. 
rights of, 249*252. 

Executor- 

executor and reputed ownership, 661. 
executor de eon tort and reputed ownership, 561. 
no right of retainer, 259, 413. 

. petition by, 158. 
proof by, 412. 

property held by insolvent as, 449. 

Factor— 

inaolvency of, 464. 
petition by, 156. 
property in hands of. 464. 

reputed ownership of goods in hands of insoU'ent factor, 563. 

Firm—£<« Partners. 

adjudication of, 94*96. 

joint Hindu family firm, 96.99. 

rules as to adjudication of, 96 f. n. (m). 

Foreigner- 

adjudication of. 83. 
petition by, 187. 

Forfeiture clauses— 

annulment, effect of, on, 340. 
forfeiture on assignment of lease, 426. 
forfeiture on insolvency of lessee, 476. 
forfeiture of share in partnership, 476. 
wills and settlements in, 473.475. 

Fraudulent Pcetereuee— 

agent, payment to, by way of fraudulent preference, 638. , 

application to set aside, by whom to t>o made, 642. 

application to set aside, limitation for, 643. 

arrest, payment to creditor after, 287. 

burden of proof, 630. 

circumstances negativing view to prefer, 636. 
creditor, person preferred most bo a, 627. 
decree for execution of mortgage and, 633. 
defined, Hg. 
essentials of, 625.630- 

adjudication must bo on a petition presented within three months, 638. 
inability to pay debts, 626. 
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-Fraudalent preference—conrd. 
c«^ntiali of, 

person proforrotl murt bo o cwditor, 027. 
thorq must bo proforonco {n fact, 628, 
viow to prefer, 028. 
ovjdonoo of mtont to profor, 631,- 

■oxclusivo junVIiction of insolvency Court to set aside, fi25j_ 

.good fill th of preferfod creditor immaterial, 632. 
history of, 624. 

inability to pay dobla essential, 626. 

intent to prefer, ovidenm of. 631, 636. 

limitation for application to sot oaide, 643. 

mortgage oxocutod pursuant to order of Court, 622. 

object of doctrino of, 024. . 

payment by way of fraudulent preference after prosentatioD of-petition, 643. 

payment to creditor after arrest, 287. ' '' 

pajment to croditot’a agent, 638- - , , • 

person preferred must bo a creditor, 627. 

proforonco in fact, 628. 

pressure by croditor, effect of, 633. 

previous enactments, 025. • ; 

proof by creditor fraudulontlypmferred,,645, . , 

purchasers in good faith from preferred croditor, 643. 

test of, 628. 

third person making title in good faith, 643. . 

threat of logoi proceedings, 634. . ‘ 

three months, must be within, 638. 

view to preferring creditor, 628. 

view of benefiting debtor bunsolf, 635. 

voidable, not void, 640, 641. 

voidable, but for benefit of all creditors, 642. 


what is, 118. , v, 

what is not, 632-638. j,, % - 

■Garnishee notice— .?r,‘ 

payment under, and riglitsof decree-holder, 69l. . j- 

Goodwill— . f-i 

sale of, 679. 

vesting of, in Kocei\-er, 482. , ^ . 

Hindu joint family— • 

adjudication of, 96. -v,' - ‘ . . .rl-.fio 

insolvency of manager, father otoibef member, 490-498 
sons, interest of, 65. * ' , t «. ■ 

History 0! bankruptcy law-.r. Origm and Mstory of bankruptcy tarr. 

Incriminating questions— ^ . p - 

private examination and, 292. . . i,. , i< 


jDjnnction, 77, 


iBscWency— 

acta of. 101 et sea.' 
after-aequired property—«« 


After-aequirod Property.', • 
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Insolvency— conti. 

annulment of—see Annulment. 

arbitration, submission to, oiTect on, 682. ^ 

commencement of, 675.579. 

concurrent insolvencies, power to annul, 321. 

contract, effect on, 478*480, 

execution creditors, effect of, on rights of—sec Execution Creditor 

foreign, 700. 

forfeiture on, 502 eS seg, 

fraudulent preference—sec Fraudulent Preference. ' 

notice, 135. ^ 

petition—see Petition, Creditor’s Petition, Debtor’s Petition, 
power of attorney, revoked by, 528. 

protected transaction—see Protected Transactions, t , . p ' 
relation of trustee’s title—see Kelation Bock. , 

second insolvency, 616. < . 

suit founded on debt barred by, 394. , , 

suit, of party to, 689>692. 

voluntary transfers, effect on—see Voluntary Transfers, 
Insolvent—.See Debtor. •' • - . 

aftet.acquired property— see AAer*bcquire<l Property, 
aggrieved by act or decision of Receiver, 790. 
allowance to, C99. 
appeal by— s<e Appeal. 

appointment in favour of, 5271538. , , 

arrest of—see Arrest. 

books of—see Books of Account. 

business, managed by, 698. 

companies cannot be, 09. 

contracts requiring personal skill of, 480. 

copyright, 480. 

creditors, ngbta of subsequent, 626. 

dealings by, in respect of bis property, 640 tl sef. 

death of, after composition, 362. 

death of, does not necessarily terminate insolvency proceedings, 

defeating his own interest, 474. 

discharge of—»es Discharge. 

disqualifications of, 270—see Disqualifications, 

duties of, 283—see Duties of Debtor. 

estoppel—see Estoppel. 

family, allowance for maintenance of, 699. 

goodwill, soliciting customen after sale of, 482,679. 

maintenance allowance to, 699. 

offences by—eee Penalties. 

penalties, 704—see Penalties, 

personal earnings, 622. 

private exaitunalion of—eee Pri\'ate Examination., 
property of—see Property, 
property, may purchase his own, 679. 

property of, eeiiute of, 6C9. .T' ' ‘ .1 • " » 
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Insolvent — contd. 

public examination of—Public Examination. 

right of action —«ee Rights of Action. 

salary or income —see Salary. 

second insolvency, 516. 

surplus, insolvent entitled to» 699. 

trading by, for benefit of creditors, 699. 

undischarged, creditor’s petition against, 170. 

undischarged, obtaining credit, 712, 713. 

xindischarged, petition by, for his own adjudication, 20l» 

undischarged, suits by, 602. 

Interest- 

in case of a surplus, 433. * 

mortgage debt, on, 434. 
proof for, 430. 

none after adjudication, 430, 433. 
rate of, 

where interest is stipulated for, 433. 
where interest is not stipulated for, 431. 
rebate of, on debt not presently payable, 433. 

Usurious Loans Act, 434. 

Interim proceedings— 

ad interim protection, inherent power to give, 228. 
appointment of interim Receiver, 223. 
arrest in execution of another decree, 230. 
attachment of debtor’s property, 226. 
duties of debtor, 227, 303. 

inherent power to grant ad intenm protection, 228. 
insolvencies pending under Prov. I. A.» 1907, 230. 
interim orders against debtor, 225. 
no power to release except for money-decree, 230. 
penalty for debtor’s failure to perform duties, 705. 
power to release debtor, discretionary, 230. 

release of debtor between admission of petition end adjudicetion, 
section 22, exercise of power under, 230. 

Interim Receiver- 

appointment and powers of, 223. 

Joint and separate debts and estale-^ee Partners. 

Joint creditors— 
petition by, 156. 
proof by, 443. 

Joint debtors— 

single petition against, 93. 

Judgment— 

power to go behind, 167, 307. 
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Jurisdiction— 

additional District Judgo, 36> 

adjudicatc<, to. 83. 

amendment of eoc. 4, suggested, 68. 

appeal—*ee Appeal. 

burden of proof, 188. 

contest between strangers, 72. 

Courts, of, 36. 

Court to whicli petition should bo presented, 186 tt teq. 

District Courts’, of,- 36. 

English law, under, to decide questions of title, 41. 
exclusU'e jurisdiction of Inaolvoncy Court, 64, 604, 625- 
fictitious transfers, 65. 

fraudulent preferences, exclusive jurisdiction as to, 62u. 

Hindu sons, interest of, 65. 
in insolvency, 37. 

claims arising in insolvency, 38. 
claims not arising in insolvency, 39. 
consent, 43. 

Courts to be auxiliary to each other, 78 et ttq. 
discretionary under English law, 41. 

English law, under, 41. 

exoclusivo, in what cases, 64, 604, 625. 

injunction, 74. 

limitation per application under see; 4, 69. 71. 
objection to, when to be taken, 68. 

Provincial Insolvency Act, under, 69. 
decisiorui under, 64 et ttq. 
exclusive jurisdiction imdor, 64. 
fictitious transfers, 65. 

Hindu sons, interests of, 65. 
procedure under eoc. 4, 69. 
purchaser from Receiver, rights of, 66. 
res judicata, OS. 

sale of disputed interest by Court, 69. 
suggestion for amending sec. 4,68. 

suits by third persons to recover property attached by Receiver, 
local jurisdiction, 186. 
objection to, when to be taken, 68. 
review, 789. 
revision, 787. 

strangers to the bankruptcy, over, 39^41, 64 et teq 
Bubmission to, 41 et scy. 

- - subordinate Courts, concurrent jurisdiction of, with District Courts, 37. 
superior title of Receiver, 39. 

third person, rights of, when property attached by Rocei>*er, 64. 

time for taking objection to, 69. 

title, questions of, and jurisdiction, 64.72. 

transfers within sec. 63 of Transfer of Property Act, 6.1, 

voluntary transfers, exclusive jurisdiction as to, 64, 6(H. 
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JnrUdlciion— cohw. 

I'oluntary tromfora of property outside Jocol Umits, 622. 
wrong Court, petition to, J88. ’ 

Labouiw— 

wages of, when pteferentiol debt, 439> 
taudlord—See Lease, 
iease— 

aheoation, <x«-ciiant ngataat, \diether binding on Receiver, 476. ' 
covenant against assigning, 476 , . ' ’ ■ 

datormination of, on insolvency, 476 . 

fixtures, reputed onvierdjip of, 633. ' '' 

forfeiture of, on assignment, 476, 
fotfoitutenf, oniT\«5lvoncj,475. »' 

liability of assignao of lease, and proof, 406. 

Iieave to sue Insolvent— 

does not imply lea\ e to execute, 248. 

during pendency of insolvency procoadiogs, 2IC. p , . 

limitation for suit ogainsjb insolvent, after annulment of adjudication, US, 

must bo obtained before losiltutioR of eult, 24},'. . 

suite comrnenced before adjudication, 248. 

when noceasarj', 230 . „ 

v.hcn not necessary, 246. 

L«»ve (0 execute Decree against Insolvent— - 
execution against Insolvent’e person, 252. — 
execution against inaolvont’a property. 249. 

Leave to present PetlUon— 

annulment of adjudication where petition prosentetl without leaie, 3I9. 
case in which leave should be obtemed, 20l. , ., 

LleeDsetoselzegoods— 

effect of adindicfttion on, 486. m 
L ien- 

factors, 465. 

legal practitioner employed by Bocoiver. 684. 

■ unpaid vendor8,‘‘480. 

Umitation— . • • 

acknowledgment of debt in petition or ecbedule, 256, 
annulment of adjudication, suit against insolvent after, 255 

appeal to District Court, 786, 798, 797 . 

appeal to High Court, 786,796,797* 
appeal to C^urt against Receiver, 794. 
applications, os to. 797. • •" 

appVication.to decide quftstiona of title, 58. 
application for annulment, 319. • - 

debt barred by limitation and petition, I«L 

debt barred by limitation and proof, 404. ■ ■ 

fraudulent preference, application to eat aside. 643. ... - - 
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Limitation— contd. 

Limitation Act, Bection 5, extension of, to oppeals and applications, 796. 

Limitation Act, Bection 12, oxtonaion of, to appeals and applications, 797.' 

proof of debt and limitation, 309. 

suit against insolvent after annulment, 260, 798. 

title, application to decide questions of, 69. 

voluntary transfers, application to set aside, 608. 

Lunatic— > ' 

adjudication against, 03. 
petition by, 166. ' 

Malicious proceedings— . , , 

compctfisation for, 220. » 

Harried woman— m > i‘,’. 


adjudication of, 01. 
potition by, 166. 

Meeting o! Creditors— 

to consider proposal of compositiftn', 344. 
jUnut—, • 

adjudication against, 89. ' 

partner, adjudication of minor, 90. 
petition against, 89. 
petition by, 166. 

Mortgage— Set Secured creditors. 

act of insolvency, when, 108-U4. • i « 

suit on, after adjudication, 259. < ‘ ‘ 

Mortgagee—5ee Secured Creditors. ^ ' 

additional security for, on insolvency, 477. '* " 

Mutual dealings and Set-olT— 

balance, date for ascertaining, 438. 

Civil Procedure Code, 1908, 8et.off under, 435. 
contributories andset-oif, 433. i 

costs and set-ofT, 438. ( 

date for ascertaining balance, 438, , ,. .... 

debts must be between same paHiee, 437. 
debts must be due in same righ(,‘437. ' . ■ , 

earlier law as to set-off, 435. 

mutual dealings, what are, 435. , , 

notice of pteseoitation of petitlcm, effect ot, 439. 
set-off and avoidance of voluntary transfen, 622. 
set-off none unless claims result m pecuniwy liiabilikiee, 436. 
•when allowed, 435. ' -. , v ... . 

Notice ot suspension ot payment—See Acte of Bankruptcy. . . 
OBenees—<See Penalties. f. ■ ■ . ■ ' 

OtQelal Receiver.— See Receiver and Court as Receiver. .1'- • ‘ - 
appeal by, 771. 
appointment of, 730. 

bound by insolvents’ admissiohS/BOSJ^' - > ' ^ 
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0!8cla) Rtcelver— contd. 
delegation of povrew to, 

powers of, 731. 

powers which may bo delegated, 733, 

temunoration of, 732. 

ealo by, 731. 

binder English law, 183. 

Order sod dlsposlttoa clause—i5«e Kopuiod ownership. 
Order el adludlcatton—5ee Adjudication. 

OTlglu and history ol banlttuplcy law—Lecture I. 
bankruptcy taws in IT.S.A., 16. 
bankruptcy offences, 20. 
bankruptcy notice, 31. 

Commissioners, appointment of, 7. 
common law and dohtora. 3. 
commOTv law of bankruptcy, 4. 

Court of Bankruptcy, 13. 

Court for BoUef of Insolvent Debtors, 14. 
exaramatioa of witnesses [P.-t. I. A.l, 30. 
failure to comply with baokniplt^ notice, 31. 
firm, adjudication of, 2S. 
first etatuto of bankruptcy, 6. 

High Courts Act and. Letters Patent, 17. 

Hindu law and debtors, 1. 

Indian Insolvency Act, 1848,16. 
insolveney law in the raofuastl, 10. 
insolvency law in Presidency.towns, 16. 
interpretation of the Acts, 33. 

Toiscettaneous suggestions, 32. 
object of bankruptcy law, 1. 
partnership, 25. 

Pcesidenoy-towns Insolvency Act, 18. 
procedure under early bankruptcy law, 12. 
public examination fProv. I. A.J. 34. 
questions of title, 20 . 

relation back and protected transactions, £5. 
reputed ownership and secured creditors. 28. 
Roman law and debtors, 2. 


statute law, 4. 

Statute of Anno (4 Ann. c. 17), 6. 

Statute of Anno (6 Ann. c. 22), JO* , i ■» b 

Statute of Elisabeth (13 Elis. c. 7) confined to traders only, 7, 8. 
Statute of George H 16 Geo. 2, c- 30), 10. 

Statute of George IV (6 Geo. 4, e. 16), 12- 
Statute of Jamoa (21 Jam. l,c. 19), 9. 


subsequent Bankruptcy Acts, 13. 
title, questions of, 20. 


Partnew— 

actofinsolvoncyby, 04. 

act of insolvency by a partner as agent, M. 
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Pittners— contd. 

adjudication off 94. 
administration of ostata ofi 443. 
close in action, intocost in firm is, 638. 
discharge, misconduct of ono, 390. 

dissolution of firm, none on adjudication of a partner, 483. 

firm, adjudication of, 94. 

firm, petition by, 165. 

goodwill, vesting of, in Receiver, 482. 

goodwill, sale of, by Receiver, 679. 

holding out as a partner, adjudication in case of, 95. 

minor partner and odjuefication, 90. 

partners and reputed ownership, 662. 

petition against, 94. 

petition by, 1E5. 

proof against, 443. 

proof by joint creditors against separate estates when allowed, 443- 
proof by partner against partner, 443. 

proof by separate estate of a partner against joint estate, 443. 
proof by firm against separate estate of a partner, 443. 
proof in respect of distinct contracts. 444. 
proof where same person is joint and separate creditor, 444. 
reputed ownership, effect of, on different estates, 662. 
share in partnership, vesting of, in Receiver, 483 
PartQenhIp~^<s Partners. 

forfeiture of share in, clause in partnership deed as to, 476. 

Patent— 

vesting of, in Receiver, 486, 

Pay~- 

vesting of, in Receiver, 626. 

Penalties— , 

books, destroying of, 705. 
books, withholding, 705. 
burden of proof, 707. 
changes in law of, 710. 
classification of offences, 704. 
complaint by Court, 709. 
complaint by private person, 714. 
composition, criminal liability after, 714. 
concealment, of debt, 705. 

criminal Lability after discharge or comiiosition, 714. 

discharge, criminal liability after, 709. 

discharge, effect of, 714. 

documents, withholding of, 705. 

doing away with property, 705, 707. 

English law, under, 703. 
entries, omission to make, 706. 
enumeration of offences, 704. 
failure to perform duties, 705. 
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Penalties—con/rf. 

falao ontrioa iii books, 705. 

falsifying book, 705. . ' , , 

fraudulent concoalmont of property, 705.. 
fraudulent disposal of property, 707. .0 ... f 

Indian Penal Code.'offeneos under, 714. 'i i 

insolvency offences under Iho Indian law, 701. ’ 

magistrates, jurisdiction of, 713, 

mortgaging propert}', 705. 

offence by undischarged inaolvent. 712, 

offence when must have boon committed, 708. 

offences, enumeration of, 701. 

offoQcos wjjich can bo committed by any person adjudged insolvent, 701 ' 

offences which can bo committed by any person other than the insolvent, 7ll. 

offences which can be committed by insolvent and others, 714. ' 

omission to make entries, for, 706. 

preliminary inquiry by Court, 711. 

preliminary inquiry at what stage to be held, 712. 

undischar^ insolvent obtaining credit, 712-713. ’ ‘ 

undue preference 707. 

Pending Insolvencies, 230. 

Petition—£'ee Creditor’s Petition, Debtor’s Petition, 
amondmont of, 165. 

arbitration, reference of petition to, 221. 
consolidation of petitions, 213. 

Court to which {Tctition should bo presented, 180. See Courts, 
creditor's petition—see Creditor’s petition, 
debtor’s potition.—see Debtor’s petition, 
dismissal of, against some respondents, 219. 

petition, to which Court to be presented, 185-102. See Oowt . ^ 

petitioning creditor's debt—see Petitioning Creditor. 

Power of Court to change carriage of proceedings, 214. 

withdrawal of, 212. 

wrong Court, petition to, J88. 

Petitioning creditor —See Petition, Creditor’s Petition. ^ 

debt must exist before insolvency, 158. , . _ . - . , 

debt must be bqmdated, 169. _ - 

joint debt, 161. 

petitioning creditor’s debt, 158. 
amount of debt, 159. 

debt barred by limitation, 161 . 

debt founded on illegal considoratiQii, 160. 
debt must bo liquidated, 159. 
debt must exist boforo act of Insolvency, 158. 
proof by, 418. 

Pledge— 

of goods held by reputed owner. 541. 
pledgee of goods as truo enmor, 65S. 

Possession—Seiruro. 
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Power— 

of salo of father of joint Hindu fami!y» when it \-e3ts in Receiver, 492. 
of salo of manager of joint Hindu family, when it \'est9 in Receiver, 490. 
Power of AppoIntmeDt— 

wholher oxorcisablo by Rocoivor, ■52?. 

Power of Attorney— 

collecting rents of houses, 4C0. 
revocation of, by in8oU*oncy, 628, 

Power to revoke Trusts— 

whether passes to Receiver, 628. 

Powers of Court— 

general powers of Court, 75. 
injunction, granting of, 77. 
review, 789. 

revision under section 75 (1), first proviso, 787. 
revision under section U6 of Civil rrocedur© Code, 788. 
transfer of procoodings, 77. 

powop to doeido questions ariiing in insolvency. See Jurisdiction. 

Pre-emption- 

Receiver takes subject to rights of pre.oroption, 602. 

Preferential Debts— 

clerk, salary of, 439. 

Crown, debts due to, 439. 
labourers, wages due to, 439. 
local authority, debts duo to, 439. 
servant, wages due to, 439. 
priority under Hindu Law, 441. 

Priority of Debts —See Preferential debts. 

Private Examination of witnesses, 310. 

answers as evidence against witness, 293. 
application for, by whom to be made, 310. 
arrest of defaulting witness, 288. 
documents, production of, at, 299. 
examination of witnesses, 310. 
ox parto order for, 290. 
expenses of witnesses, 299. 
incriminating questions, 292. 

insolvent no private examination of, under Prov. I. A-, 310. 
object of, 288 

persons residing more than 200 miles away, 297. 
persons who may bo present at, 289. 
previous enactments as to, 288. 
professional assistance for witnesses at, 297. 
putdanashin woman, power to sumnum, 297. 
refused when, 295. 
scope of inquiry, 290. 
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Proeedar»~ 

procedure to bo followed by Court, 75.76. 
epccial procedure, 70. 

Proceedings— 

continuimeo of, on death of debtor. 210. 
power to change cnrriago of procoodmgs, 214, 

ProOts of business-^ 

oasignmont of future prollte. 480. 
distingulahod from pereonal earnings, 623. 
future profits, 489. 

^•oaling of, in Koceivor. 623. 

Proof of Debts, 300-439. 

accommodation bills, 415. 
administrator, proof by, 412. 
affidavit verifying debt. 418. 
agent, commission duo to, 411. 

annuities, 410. r 

arrears under deed of soparatien, 412. 

bonamidar, proof by, 412. 

bills of exchange, holders of, 413. 

calls on shares, 411. 

commission duo to agent, 411. 

contingent debts incapable of being fairly estimated, 402. 
contingent liability provable in Insolvency, 408. 
consideration, illegal or immoral, debt founded on, 403. 
consideration for debt, inquiry into. 307. 

contract against policy of bankruptcy law, debt arising out of, 403. 

contract by way of wager, debt arising out of, 403. 

contract, damages arising out of, 408. 

contract in fraud of creditors, debt arising out of, 404. 

contract to gi%’o preference to creditor, debt arising out of, 404. 

contracts, proof in respect of distinct, 444. 

co-respondent, damages against, 412. 

costs, 411. 

covenant to pay premiums, 413. 
creditors, agreement In fraud of, 404. 
creditors, oiTect of insolvency on rights of, 399. 
damages against co-respondent, 412. 
damages arising out of contract, 408. 
damages for tort, 400. 
death, liability for poymMit after, 410. 

debt arising out of contract against policy of bonkruptcy laws, 403. 
debt arising out of wagering agreement, 403. 
debt barred by limitation, 404. 

debt contracted after notice of presentation of petit ion, 401. 
debt founded on illegal or unmoral eorwideretion, 403. 
debts and liabilities not provable in insolvency, 400. 
debts and liabilities provable in insolvency, 406. 
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Proof of Debts— 

debts, contingent, 402. 

debts not provnble by tiie goneral poUcy of the lav, 401. 

deed of separation, arrears under, 4)2. 

discharge, proof after, 303. 

double proof, 413. 

earlier bankruptcy laws, 399. 

effect of omission to prove debt, 310. 

executor, proof by, in respect of dobt due to testator, 413. 

executor, proof by, in respect of debt duo to htmsolf. 413 

executor’s right of retainer, 413. 

expunging proof, 419. 

iraudulont preforonco, right of proof wliero payment or transfer set-aside, 411. 

guardian, proof by, 412. 

inquiry into consideration for dobt, 307. 

insolvency, effect of on rights of creditors, 399. 

uiterest, proof for, 

adjudication order, interest after data of, 433. 
allowed os a general rule only up to adjudication, 430. 
debts payable at a future debt, 433. 

RtotigagQ dobt, interest on. 434. 
proof for, nbno after dato of adjudication order, 430. 
rato of, where interest Is not stipulated for, 431. 
rate of, whore interest is stipulated for, 432. 
rebate of, on dobt not present payable. 433. 
surplus, interest where there is a. 433. 

Usurious Loans Act, 434. 
lapse of time no bar to proof, 309. 
lease, rent and covenants under, 408. 

• liability of surety, 409. 
liability for payment after death, 410. 
liabilities not provable in insolvency, 400. 
liabilities provable in insolvency, 400. 
limitation and proof of debt, 309. 
limitation, debt barred by, 404. 
limitation, none for proof of debt, 309. 
mode of proof, 418. 

mutual dealings and set-off—Mutual dealings and Set-off, 434-439. 

Official Receiver, framing of schedule by, 300. 

Official Receiver, no power to expunge or reduce proof, 420-421. 
periodical payments, 430. 
person by whom proof to bo xnado, 412. 
premiums, covenant to pay, 412. 
priority of debts, 439-446. See Preftrontial Debts, 
proof siter framing of schedule and before ^sebarge, 308. 
proof after discharge, 309. 
redudng proof, 420. 
rent and covenants under a lease, 406. 
acbodule of creditors, 305. 
framing of, 306. 
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proof of Debts— 

Bchedulo of croditora (coned.) 

proof after framing of echedole and before discharge, 308, 
proof after dischaig©» 300, 
fioeret agreement to give prefcrenoo to creditor, 404. 
secured creditors, proof 422, 

amomlment of proof whom valimtion mado on a miat^on estimate, 426. 
ainondj»ont where security subsequently realised, 426. 
appeal from ordersregardioff witriftsin echodtde-^Sehodafef to the Act. 
appeal from orders ^sallowing or rodueiug entries in schedule—Schedule 
J to the Act. 

asaessmonfc of vahto of security where security neither realised not surten- 
dorod, 424. 

penalty for non-coroplianco with rules as to proof, 427. 
proof by, 422. 
realization of security, 422. 
surrender of security, 423. 
surety, liability of, 40&. 
surely, proof by, 413. 

Unutod guarantee, 414. 

•where part only of debt guaranteed, 4U. 
where whole debt guaranteed tritbout limit of liability, 414. 
tort, damages for, 400. 
trust, damages aristog out of breach of, 40$. 
unliquidated damages not arisiag out of broach of trust, 400, 409. 
unliquidated damages not arising out of contract, 400, 403. 
voluntary bonds, 4ll. 


Property—iS'cs Realisation of property. 

abandoned by Receiver os worthless, 486. 
additional security to mortgagee on roortgogor’s insolvency, 477. 
after-acquired property, vesting oC in Receiver, 620-622. See Alter^icquijed 
Property. 

agroemeDt by debtor to apply a fund in a particular way, 454. 

agreement by debtee to pay debt out of spocific fund, 454. 

agriculturist, houso bcionging to insolvent, 469. 

assignment in fraud of bankruptcy lows, 456. 

assignment of aftor-aequirod property, 487. 

assignment of future profits of business, 489. 

attorney, power of, 628. 

auctioneer, 466. 

banker, 495. 

banicrtiptcyhifs. sfsigJuvmHn fraud of, 466 


bedding, 4C9. 

beneficial interest of trustee, 45X 
bills eent to banker for coUecUon, 49S. 
business, futaro profits of, 489, 

cheques eent to banket for coHoctlon, 495. 
cho^ in action, 483* 

Cohen r, ilitchell, rule in, 612. 
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Property— contd. 

Cohen V. Mitchell, to wlint prop^'rly opplicnblo, 512<5I6. 
commission agent, 4C.>. 

company, compul‘'ory tnuisfor of sliares in, 47<• 

compulsory deposit in provident fund, 4S4. 

compulsory transfer of shares in company, 477. 

contract of 6cr\'ico to l)0 rendered to insolvent, 482. 

contracts involving personal shill, right of oclion fer breach of, 480. 

contracts mado by insolvent prior to insolvency, 478. 

contracts made by insolvent, liability of Jlocoi\er to porfonn, 50i. 

contracts prior to insolvency, 478-4S0. 

contracts relating to sale of goods, 480. 

contracts relating to immovablo property, 479. 

cooking vessels, 409. 

copyright, 480. 

covenant not to assign leaso, and insolvency, 475. 

covenant not to assign loose, not binding on Receiver, 476. 

creditors, trust in favour of, 450. 

crossed cheques, 403. 

definition of, 471. 

detinue, 604. 

distribution of—Distribution of property. Dividends. 
lUvisiblo among creditors. 471>520. 

English law as to equitable assignment, 460,457. 

equitable assignmont, distinction between Englisli and Indian law, 450, 457. 


equity of redemption, 262. 

Ex parto James, rulo in, 605*607. 
execution creditors, restrictions on rights of, 685. 
factor, 464. 
fictitious transfers, 05. 

fiduciary capacity, property held by insolvent in, 449. 

following trust property, 461. 

forfeituro clauses in wills and setHomonts, 473. 

English law, ns to, 473. 

distinction between English and Indian law, 476 
forfeiture clauses, effect of, 473.477. 
forfeiture clauses, English law as to, 473. 
forfeiture of leaso on insolvency, 475. 
forfeiture of lease on assignment, 470. 
forfeiture of shares in partnership, 476. 
fraud, goods obtained by insolvent by, 604. 

I future profits of business, 489. 

[ general power of appointment, 627. 

goods, contracts relating to sale of. 480. 
j goods obtained by insolvent by fraud, 604. 

; goods remitted by drawer of bill to acceptor for meeting acceptance, 460. 
, goods sold and delivorod to insolvent mistake, 604. 
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Property—conjd. 

goods siiooifJoolly oppMptialcd to » panicukr purpow, 4 l!p. 
goodwill, 482. 

tiold by io'ioU’Oht ia fiduciary capacity, 449 . 
hold oa truifc by insolvent, 440. 
mhorited, 622. 

immoimblo ptoporty, contracU toUting to, 470. 
implomontfl of husbandry, 4C9. 
iasolvonl ennnat bo compoUod to wotlc, 524 . 
joint Hindu family—insolvency of manager, 400. 
joint nindu family—inoolvoney of fatlicr, 490. 

joint Hindu family-'-insoU'ency of mmober other than manager or fatlwr, 490. 

loose, forfoitnro clause in, 470. 

lease, forfoituro of, on nwignment, 476. 

loaso, forfeiture of, on insolvency, 476. 

liability to perform contracts, 603. 

license to sclzo goods, 466. 

moro right to sue, sale of, 608. 

caistako, goods field or delivered to him by, 504. 

tnistako of law, paymeot made to Receiver under, 606. 

money advanced for spccifie purpose, 461. 

money remitted by drawer of biU to acceptor for meeting acceptance, 460. 
money paid by oustomoc to banker in current account, 461. 
monoy paid by customer to banker ea deposit for a fixed period, 461, 

.money paid into a bank to be applied in a specifio manner, 463. 
mortgage witli covenant to odd to originaj eeeurity on moTtgegor*« ioaolreocy, 
477. 

not divisible among creditors, 449-469. 

notice of oquitable assignment, efiect of, 455. 

order by debtor to ctoditor upon debtor’s debtor, 45.7. 

order on agent to pay, 465. 

ornaments of wifo, 469. 

outeide local limits and voluntary iransfon, 632. 
partnership, forfeiture clause in, 476. 
partnership, ahare In, 483. 
patent, 486. 

payment by banknipt’s wifo of premiums on life policy of bankrupt, 506. 
payment by way of frau^lent preference, 024 et se^i.—ees Fraudulent Preferen«. 
personal eaminga, 532, 

personal earnings distinguished from profits of tratlo, 523 
personal skill, contracts involving, 460. 
persons holding proporty in fiduciary capacity, 4 49. 
possibilities, 472. 

power of appointment, gonerat, 527. 

power of ottotney, 528. 

power to revoke trust, 538. 

pre-emption, property subject to tight of. 503. 

profits of businesa. future, swigtwnont of, 4S9,4D0 

profits of trade or buainoss, 523. 

promise to pay ilebt out of roonry when toceU-exl, 454. 
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Property—cotifd. 

property attached by lloco:\-or, an«l riRhtfl of Uiml persons, 04. . i 

property abandoned by Itecoiver as \rorthlosa, 486. • • * 

' " property dJvifliblo amongst creditors, 471 ft 
property hold by Insolvent on trust, 449. 
properly hold by insolvent for Fpocifio porposo, 460. 
property In possession of third porsons, 669-073. 
proporty in possession of Court, 599. 
properly not divisiblo amongst eroditers, 499 tt teq 
property situnto outside local limits and voluntary imnsfors, 622. 
property taken in execution and riglits of Uocoivor, 593.660. 
protoctod trarmclions. S«« Trotocteil trnnwliono 
provident fund, compulsory deposit In, 484. 
purchaser from Hocoi^'or, 66. 
realisation of. S<t Itcnlisation of proporty. 

Heccivor takes subject to oquitioa, 502 

Roceivof takes subject to liability to perform contract, 502. 

Receiver takes subject to mortgage, 603. 

Receiver takos subject to pro-omption, 603. 

Receiver bound to return goods obtained by Insolvenl by fraud or liiistake, 
604. 

Receiver to do what ii hoooufoble, 626. ' 

reputed ownership and trust proporty, 453. 

revoke trusts, power to, 828. 

rights of action, 600. 

right to follow trust proporty, 451. 

rule in Cohen v. ^litchell, 611. 

rule in Ex parto Woring, 457. 

double insolvency, 467 <( etq. 
rule in Ex parto James, 605. 

Salary and pay of pviblic officers and oUiors, 526. 
sal© by Court of disputed interest, 09. 
eol© of a more right to suo, 508. 

sale of attached property by executing Court rdter notice of admission of 
petition, 697. 

section 28A of Pr.I.A., 408. 

secured creditors, rights of. 5ee Secured creditoro, 

Bottlomcat, forfeiture clause in, 473. 

share in portnorahip, 483. 

eborea, clause for compulsory transfer of, 477. 

short bills, 463. 

specific appropriotion, 453. 

specific pMtpo'se, money advanced for, 461. 

, specific purpose, property hold by insolvent for, 460. 
spes successionis, 472. .. 

stock btokeia, 465, 

• V suits by third persons to recover property attached by Receiver, 64. 
suits by undischarged insolvent, 602 
things in action, 483. 
tools of artiians, 469. 
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Property—con w. 
trado-znark, 480. 
trade, profits of, 523. 

'"T*se^’es”"''"’”^' “»■ "f ‘ko Transfer of Propertr 

transfora by way of fraudulent prefon-neo, 624 ri m- Ser Fraudulent preference 

trust, property liold by insolvent on, 449. 

trust in favour of creditors, 456. 

trust property, right to follow, 461. 

trust property and reputed ownership, 453. 

trust receipt, 468. 

trustoe, beneficial interest of, 453. 

undischarged insolvent, suits by, S02. 

vesting of, in Court, 238, 733. 

vesting of, in Official Receiwr, 730. 

vesting of, in Receiver, 238. 

voluntary transfer, COl et teq. See Voluntary transfers. 

Waring, Ex parte, rule In, 457- 

%TOanng apparel, 400. 

mils, forfeiture clauses in, 473. 

work, insoliTjnt cannot bo compoUod to, 534. 

Property taken In execution, 59S.600. 

Protected transactions, 644.658 
burden of proof of notice, 653. 
company, ono man’s, 654.658. 
consideration, 654. 

dealings by insolvent in respect of bia property, 645. 

debenture holders, 636. 

delivery of goods to msoh-ent, 6.53. 

enumoratlon of, 644. 

essentials of, 645, C46. 

good faith, requisite of, 045. 

notice, burden of proving, 655. 

notice, efifect of, 653. 

Payments by insoh’ont, 653. 

payments by insolvent to his solicitor, 653. 

payments to insol\'ent, 653. 

payment with notice under contract made without notice, 653. 
proceedings in invitum, 651. 

purchaser from person acquiring litl^ from insohant through an unprotocwi 
transaction, 655. 
relation back and, 25. 
reputed ownership and, 654. 

suit by insoU'ont after preeoatation of petition and boforo adjudication, 60O. 
transactions boforo commeneeraent of insolvoncy, 647. 

transaotions after adjudication, 657. , . riTfliT 

transactions between commenoemont of insoh-oncy and n<ijudication. 
transactions between commencoment of insoUrncy and ndjndieation, Eng w 
law, 647, 

transactions roust bo bona fide, 6I5. 
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Protected transactions—eon/d. 

“valuable consideration’', requisite of, 664. 
what are, 644. 

Protection order— 

discretion of Court, 2G9. 

power to make, 303. 

protection before adjudication, 228>229. 

protection order after adjudication, 303. 

refusal of, 270. 

ProTident Fuad- 

compulsory deposit in, 484. 

Public examination—. 

of debtor at hearing of petition, 192, 204. 
scope of, 102. 

Purchaser bona fide and tor value— 

from a donee who has acquired title under a voluntary settlement held to be 
void as against Boceu'er under section 63, 620. 
from a person who has acquired title under a transfer made by debtor with 
Intent to defeat or delay creditors, 656. 
from a preferred creditor, 642. 

from bona fide transferee for value from insolvent. 656. 
from Receiver, 66. 

under a sale in execution, 249.252, 594. 
voluntary transfers and COO. 

Purdanashln woman— 

power to summon, 297. 

He-adjudication— 

debts contracted before date of, 363. 
power to re-adjudge debtor insolvent, 361 
re-odjudglng debtor insoh-ent, 361. 
surety, liability of, after re-adjudication, 362. 

RtaUsatlon. ol Ptopetty— 
contempt of Court, 673. 

immovable property paying revenue to Government, realisation of, 074. 

possession of property by Bcceiver, 669. 

power to remove persons from possession, 671. 

power to remove persons from possession, liinilation of, 672. 

powers of Receiver, 676-684. 

arbitration, leave to refer to, 681. 

business, leave to carry on, 680. 

goodwill, sale of, 679. 

legal praetUioner, leave to employ, 681. 

mortgogo, leave to, C8I. 

receipt, power to gi^-c, 079. 

sale, po^ve^ as to, 676. 

misnloablo jiroporty, leave to divide, 684. 
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ftccoiintmR to Coutt l»y, izg, 730. 
action by or ogtiinHl, fi84.C93. 

act or dooiRion of, oppit'cation to Court by person oggrievod. See Appeal to 
Court ftgoittftl lloccivcr. 
appeal by, 7“2. 
appointmentof, 728. 
orbitrution, poxror to refer to, 681. 
assignmont of right of action by, 682, 083. 

Bltcndanco of insolvent on, 227. 

carrying on businen of m‘»olvent by, 680. 

commtsaian of, 725. 

compromise by, 6S1. 

control of Court over, 730. * 

costa, 80i. S«e Costs. • - ’ 

Court as Receiver, 733, 

rlistcibutton of property by. Sea DUtftbuiion of Property, OMdaneb. 

riividonds, declaration of, and oversight or inistaVe of Hwfver, 6!>8.637. 

dividends, omtsaion to pay, 725. 

division of property in epoeio l»y, 684. 

duties of insoU*ont, 227, 303. 

duties of, 720. 

etjuitics, Recci%'or takes subject to, S02. 

Ex parte James, ruling in, C0S.507. 
insolvency rules relating to, 730. 
intervention of, and af(or'ac<juiro<l property, 517. 
legal practitioners, power to employ, 6i). 
liability of. for costs, 804. 
mere right to siw, transfer of, by. 508 
miEfoasoQCO of, 730. 

mistake, money paid to Receiver by, 506. 

inoTtgogo by, QSl. 

must act honourably, 605-507. 


negligence of, 730. 
petition by, 157. 


possession to bo taken by, 660. 

powers of, which may bo eserc»«d with leave of Court, 67!)-6M. 


See Beali* 


zatlon of Rroperty. . ^ 

powers of. which may not bo exorcised without loa\*c of Courb 676-6. . 

Realization of Property- 
pro-omption. Receiver takes subject to, S02. 

prooeediugB, power of, to institute or doTend, C8-t.6W. 

purchase of insolvent’s property by. 679. 
purchaser from, 66. ,« . 

realization of property by. Realization of Property., 
rooeipis by, 679. . „ , 

retoXnbM!* of i 


removal of, 729. 
romvjncration of, 729. 
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Receiver—coniJ. 

report aa to debtor’s conduct, 305. 

reputed ownership, insolvent's property in. Sre Rfpnt«l Ownoi'slup. 

rights of action, CS5.G93. 

rights of action, assignment of, by, 682, 683. 

sale by, 076. 

security for costs by, C90. 
security to be gh-cn by, 729. 
small insolvencies, in, 710. 
suits by and against, 085>0g3, 

as to insolvent’s property, 685. 
costa of Suit, olo. Set Costa, 
dofondant, insoUency of, pending suit, 690. 
leave to Buo and defend, 685, 686. 
no leave necessary to sue Receiver, 688. 
notice under aec. 80 of Civil Proceduro Code, Cb8. 
notice under O. 21, r. 22 of Civil Procedure Code, 689. 
plaintiff, insolvency of, pending suit, 689. 
summary administration, 716. 
vesting of insoU’ont’a property in, 238. 
wilful default of, 730. 

BMeWerlasuU— 

appeal, by 749. 

of mortgaged property, rents realized by, 691. 
petition by, 167. 

property in custody of, and secured cro<Utot«, 257. 

Receiver In insolvency to hove powers of o rcceiwr under 0.40, r. 1 of Cn »1 
Procedure Code, 608. 
reputed ownership of goods hold by, 542. 

Receiving Order— 

under English law, 183. 

Relation back, 674-684. 

act of insolvency anterior to petitioning creditor’s debt, 583 
commencement of insolvency, 676. 
effect of, 681. 

exception to doctrine of, 647. 
history of the doctrine, 674. 
meaning of, 674. 
payment by insolvent, 682. 
payment to insolvent, 682. 

protected transactions, 25. See Protected Tronsaotions. 

reputed ownership and, 646. 

results of doctrine of, 681. 

sham companies, 683. 

transfer of property by insolvent, 682- 

tranafersnot void as acta of insolvoni^ unless within period ©f, 145-148. 
transactions impeachable under bankruptcy law, 679. 
transactions not impeachable under bankruptcy law, 579-580. 
trustees under TOid deed of transfer, 582. 
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Reputed ownership, 630 . 573 . 

administrator, property in reputed ou-nership of, 661. 
agent, goods entrusted to, 6C3. 
annuities, 538. 

attachment of goods held by reputed owner, 542. 
bailee for safe custody, goods in tho hands of, 56 4. 
beneficiaries, 5G2. 
bill of exchange, 57J. 
bill of lading, 666. 

board, affixing of, by ntortgugt'o, 552. 
book debts, 636. 
booksellers, 654. 
building contracts, 667- 
business, meaning of, 637. 
capacity to consent, 655. 

change of ownership where it is notorious, 552. 
choses in action. 638. 
circumstances gi\nng rise to, 646.."51. 
elock.makers, 553. 

commencement of insoh'ency, 546. 573. 

conditions necessary for operation of the doctrine, 633 

consent of tnie owner, 555. 

consent of true owner, nature of, 555.567. 

consent, dotermination of, 564*665, 568. 

consent, determination of, in case of goods, 568. 

consent, determination of, in case of trade debts, 670. 

consent, evidence of, 556. 

consent, when may be determined, 671. 

constructh’e possession, 641. 

custom, 653-554. 

debentures, 538. 

debts due, meaning of, 539. 

demand, effect of, 568. 

detonnination of, 664. 

determination of consent, 668. 


determination of consent where time granieu unei 

distress, goods seized under, 543. 

dock warrant, 666. 

doctrine of, when applicable, 533-546. 

essentials of, 533. 

evidence of, 651. 

eiocutor, propoHy in repot«i omeBhip of. .10 
executor de son tort, 561. 
factors, goods in hands of, 563 
fixtures. 634. 
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Reputed ownership—con^<f. 

furniture, 654. ■ 

goods abroad, 669. 
goods at sea, 569. 
goods, meaning of, 533. 

goods must be in possession, order or ^sposilion of insolvent, 5H 

goods must not be insolvent’s own, B67, 

goods, property in reputed ownership must bo, 633- 

goods wharehoused, 669. 

hire-purchase agreement, 564. 

history of, 531. 

horse dealer, 554. 

hotel keeper, 554. 

immovable property, not applicable to, 633. 

“in his trade or business,” meaning of, 634. 

initials on goods, 682. 

insolvent must not be true owner, 657. 

jewellery, dealers in, 654. 

moaning of, 630. 

mortgagee, affixing of board by, 652. 
name on goods, 552. 

notice of assignment of trade debts, 670-671. 
notoriety of change of ownership, 652. 
partners, 662. 
partnership, share m, 538 
piano-hiring, 554. 

pledge of goods held by reputed owner, 641. 
policies of life assurance, 538. 
possession, order or disposition, 641.643. 
possession, determination of, 664, 566. 
possession, when may bo determined, 664. 
possession must be real, 566. 
possession, sole, essential, 644. 
proof, true owner's right of, 571. 
property must be goods, 633. 
protected transactions and, 25. 

Provincial Insolvency Act, 671. 
receiver, possession of, 642. 
requirements of section, 533. 
safe, dealers in, 654. 
sale or return, 664. 
sxsurtHl creditors, 572. 
shares, 638. 

shoriff, posseaslon of, 543. 

sole poa'tossion essential, 544. 

stock in public funds, 633. 

things in action and trade debts, 638. 

trade or business, gooils for purposes of, 534. 

trade debts, 63S-540. 

trade debts, determinaticn of consent in cose of, 570-671. 
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Hepuled ownership— coniJ. 

trado dobta, iloterminoiion of oonaont, notlco of assignjnent, 370. 

trade debts, nolioe of assignment to whom given, B71. 

trodo debts—bills of exchange, 671. 

trade debts, notice of determination after insoU’eney, 071. 

tradots, clauso applies only to, 634. 

true owner, consoQt of, 655. • 

truoowner, insoU-ontioustnotbp, 657- • ^ 

truo owner may be trustee, 6S8. 

true owner, mooning of, 658- 

tmo owner, right of proof of, 671, 

trust property and, 453, 660. 

triMt property in hands of benoficiftty, 502. 

trostocs, ptoporty in reputed ownership of, 560. 

usago of trade, 6S3. 

warehouseman, 654. 

watch maker, 663. 

Rea jadieata—. 

decisions as to title, eto., under s. 4, 69. 
dismissal of creditor's potiUon and, 183 
dismissal of debtor's potition and, 304. 

Reveaue Ooart~ 

matters withm exclusive jurisdiction of, 302. 

Review- 

law as to, 789. 

where discliRTge refused absolntidy, 385. 

Revision— 

under s. 76 {!), first proviso, 787. 
under s. XIO of Civil Procedure Code. 788. 

Rights ol Action— 

naaignment of, by ReceiN’er, 082, 683. 

rights of action which vest in Receiver, 600, tt «<}• 

rights of action which do not vest in Receiver, 600, ft tf'i. 

Bale of a mere right to sue, 608. 

Pules— 

odjudlcatioQ, as to, fill, 
finnulment, as to, 340- 
composition, fls to, 302. 
discharge, as to, 398. 
dividends, fts to, 701. 
finns, aa to, 90. [ f. n. inilV 
petition, as to, 211. 
power to make rules, 606, 80S. 
proof of debts, as to, 421. 

Receiver, relating to, 730. 
amall jnsolvoncies, as to, 716. 

TOjnnmry administration, as to, 716. 
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Salstjr— 

aa a proforontial debt, 439. 
vesting of, in Beceiver, 620. 

Sale'.— 

by executing Court of property under attacLmoat after notice of adjudication, 
606. 

of insolvent’s property by Official Receiver, 731. 
of insolvent’s property by Receiver, 676. 

Scbedule ol Creditors— 

appeal from orders regarding entries in —see Schedule I to the Act. 

consideration, inquiry into, 307. 

framing of, by Court, 306, 

framing of, by Official Receiver, 310. 

omission to prove, effect of, 310. 

proof after framing of schedule and before discharge, 308. 
proof after dischargo, 309. 
suspension from, 307. 

Scheme 0l Arrangement —See Composition and Scheme of Arrangement. 

Second lasolyency, 610 . 

Secured creditors— 

■' Adjudication, secured creditors not affected by, 259. 

■ mortgaged property in execution of mortgage decree, 259, 693, 

equity of redemption, vesting of, in Receiver, 262. 
execution of decree, and rights of, 593. 699. 

Interest on mortgage debt, 434. 
landlord’s power of distress, 259. 

lease of mortgaged property by mortgagee to mortgagor, 259. 

leoTO to Sue, 259. 

leave to execute, 2C0. 

money paid into Court by defendant, 593. 

by settlor after settlement where sottlomont set aside under sao. 53, 

™®^8“^^^property, rent of, recovered by rocoi\’or appointed m a mortgage 

order of adjuihcatiou, secured creditors not affected by, 259. 
payment into Court by defendant, 692. 
proofbysocurod creditors, 422.429, Proof, 
property In custody of roceiTOr in a suit, 258. 

property under execution and rights of secured creditors, 259, 693, 599. 
u S' roat of mortgaged property let by xnortg^oe to mortgagor, 259. 

rent of mortgaged property recovered by rocoh-er in mortgage suit, GO 1. 

reputed ownership and rights of, 671. 

rights of, not affected by adjudication, 259, 693,509. 

rights of secured creditors in general, 421. 

rights of, as to proof, 422-427. See Proof. 

*ala of mortgaged property in execution of mortgage decree, 259, 592. 
atay of suit and, 263. 

suit by Secured creditor, Roceiwr necessary party to, 262. 

«u't on mortgage after adjudication, 259. 
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Secured creditors—confd. 

suit, right of, not affected by proceedings under swtion Jj3, 608. 
voluntary transfer and, 601, 618. 
w)io aro, 257, 592. 

Seizure—££« Attachraent. 

by Receiver of debtor a property before adjadwation, 226. 
by Receiver of debtor’s property after adjudication, 669*671. 
by Becoiver of property in hands of a third party, 669. 

Set-Off—fi’ec ilutual doalinga and Set-off. 

SettienieDts—iSee Voluntary Transfers. 

forfeiture clausea in, 473. 

Small losolveoctes, 716. 

Slay- 


civil court, power of, bj stay suit, etc., pending before it, 286. 
diacretiott to stay suit, otc., 266. 
execution against insolvent's person, stay of, 268. 
ezeoutroR agaia^t iitaolvcnb's property, stay of, after ad/ud/cat/0R^96S* 


oxeoution against tnsolveat’s property, atay of, boforo adjudication, 


execution against insolvent's property, inherent power to stey bofoto 
adjudication, 2CS. 

inherent power to stay execution agttnst insolvent's properly before 
adjudicatioTi, 268. 

proceedings which may be stayed, 266. 
proceedings which may not bo stayed, 268. 
secunsd cr^itora and et&yot suit, 269, 606. 
suits and other proceedings, stay of, 264. 

suits by secured creditor to realize h»a security and atoy, 288, tK>6* 
suits commenced after adjudication without leave and stay, 867. 

Stock Exefiange— 

defaulting member, petion against, 157. 

petition by Stock Exchange creditor against defaulter, 137. 

properly in possession of stock-broker, 465-468. 

Stranger to the Insolvency— 

jurisdiction over, 

Tinder English law, 39*43. 
under Prov, I. A., 69-72. 

Subordinate Court— , 

appeal to District Court and High Court, 758. Appeals from ordora ei 


powers concurrent with District Court, 36. 

power of Higli Court to stay insolvency proceedings in, 264. 

what js, 780. 

Subsequent Insolvency, 516. 


Subsequent Trade CtedUers, 526. 

Subsequent purchaser—Purchaser bona fido and for value. 
Sub-purchaser —See roicliasor bona fide and for value. 
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Saits and other proceedings— 

commenced before adjudication and leave to buo, 248. 
dividends, suit for, G99. 

during pendency of insolvency proceedings, 246. 

effect of annulment on suits and other proceedings, 336. 

execution against insolvent’s property and leave to execute, 249. 

execution against insolvent’s person and leave to execute, 252. 

execution, notice of, to Receiver, 688. 

for recovery of property attached by Rcceiwr, 64. 

insolvent, suit by, after presentation of petition and before adjudication, 656. 
leave to execute, 248-255. 
leave to sue, 239-245. 

leave to sue and secured creditors, 259, 606. 

limitation for suit against insolvent after annulment, 255, 798. 

pondmg insolvency, 246. 

Receiver, by or against, 684-693. 
secured creditors, suit by, 259, 606. 
stranger to the insolvency, against, 
under English law, 39-43. 
tinder Prov. I, A., 69-72. 
suit by or against Receiver, 684.693. 

insolvency of plaintiff pending suit, 689. 
insolvency of defendant pending suit, 690. 
leave to Receiver to sue or defend, 685,686. 
leave of Court to sue Receiver, 688. 
notice of suit under Sec. 80 of CinI Procedure Code, 688. 
notice of execution under 0.21, r. 22, of Civil Procedure Code, CSO. 
Btayof,266. Stay, 
wndischargod insolvent, suits by, 502. 

Sammary Administrallon— 

in COSO of small insolvencies, 716. 

Surety— 

co-suroty, petition by, 158. 
discharge, order of, and, 394. 
interest payable out of, 434. 
potition by, 168. 

preferred creditor may bo, 627-028. 
proofby,410,413. 

Surplus_ 

assignment of, 700. 
attaclunont of, 700. 
insolvent entitled to, 699. 

Things In action— 

and reputed ownership, 63S. 

'■^sting of, in Rccei\-or, 483. 

TlUe- 

appcal on question relating to, 772-779. Set Appeal, 
questions of, 37, 44. See Juriadiction. 
superior title of RceeKor, 39-41. 
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Toots Qt Art{S&D5— 

do not in ltcooi^■o^, 4fl0. 

Tort- 

damages for, and proof, 400. 

damagoa for tort to toaolvonCs potson, right of action for, 600. 
dftroftgos for tort to inBolvont's property, right of action for, COO. 

to insolvoftt’fl person and property, right of aoUoa for, 

Ttndr mark— 

Ntwling of, in Receiver, 486. 

ITsdrrs ftod sai)*t»dr»— 

adjudication of, 90, 

Trading athr kaovelidga ot lasolrcQcy, 377. 

Transactions with Insolvent—See Rotation back, Rrotoctod Transnetiom. 
after adjudication, SOS, 657. 
before commencement ofinaolveot^, 647, 

between commencomcni of iftsolvenqr and before adjudication, 647. 
jnjpoocJioble under bankruptcy law, when, 670, 
not impeachable \indot bankruptcy law, when, 679. 

Trsajfcf Pwcccdlogj, 77, 

TiansUc ot Property Act, see. 63,66.66,66. 

Transters—>S<a Purchaser bona fide ond for value, Asaignmont. 

6 ctUious transfore, 65. 

transfer wluch is m itself on act of iasolvcncy, 

when void against Receiver, 104, 118,145.148. 
when protected, 645, 

transfer for benefit of creditors. Sft Acts of Insolvency, 
transfer to defeat ot delay creditors. St« Acts of Insolvency, 
transfer by way of fraudulent pteforence, Ste Fraudulent Prefewnee. 
tronsfeiB fraudulent under Transfer of Property Act, 65,106. 
transfers fraudulent under Statute of Ehsabeth, 106. 

TOluntagf settlements. Stt Voluntary Transfers, 
voluntary transfers. Ste Voluntary Transfots. 

Trust Receipt— 

effect of, on rights of holder, 469. 

Trust- 

power to revoke, 528. 

property hold by insolvent on trust, 440. ^ee Property. 

Trustee— 


bankruptcy, in, under Engla* law, J84. 
cost under void settlement, 621. 


petition by, 156. 

property held by insolvent as, 449. Je# Property. 
npaymeat of trust money not a fraudulent proferenoo, 6.0. 
reputed ownership, 660. 
tniaino under void deed, 3tl* 68®- 
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Undischarged Insolvent—Sec After-acquired property, 
as a petitioning creditor, 166. 

debts contracted in trade after adjudication and before discharge, 526. 

disqualification of, 270. 

interest of, in surplus, 700. 

obtaining credit, 712-713, 

payments by, 652-653. 

payments to, 053. 

petition against, for second adjudication, 170. 
petition for adjudication by, 201. 

property acquired after adjudication and before discharge. See After-acquired 
property. 

protection of persons dealing with, 644, et eeq. 
security for costs of suit by, 610. 
suits by, 502. 

trading for benefit of creditors, 699. 

U.S.A. bankruptcy laws In, IS. 

Usurious Loans Act— 

Interest under, 434. 

Vesting— 

of property in Court, 238, 733. 

in Official Receiver, 730. 

in person appointed by Court on annulment, 333-334. 
in Receiver, 238. 

Voluntary Transters, 601.623, 

appeal from order annulliug voluntary transfer. See Schedule I to the Act. 
application to set oside, 606. 

by whom to be heard, 607. 
by whom to be made, 6l)6. 
contents of, 600 
effect of annulment on. 608. 
limitation for, 608. 
avoidance of, 601. 
avoidance, extent of, 623. 
burden of proof under the section, 603. 
burden of proof under sec. 63, Transfer of Property Act, 613. 
burden of proving consideration, 613. 
burden of proving good faith, 011. 
consideration must be valuable, 609,610. 
consideration, onus of proving. 019- 
consideration whore in part only, 610. 
costa of trustee of settlement, 621. 

donee whether liable to restore money spent or property given disposed of, 
602. 

exclusive jurisdiction of Insolvency Court, OW-605. 
orient of n\*oidanco, OID. 

‘good faith," moaning of, 618. 
good faith, burden of proving, 618. 
history of law as to, 602. 




LIST OF ACTS & ORDERS AMENDING THIS 
ACT. 


I. The Repealing & Amending Act, 1914 (10 of 1914), 

' 2. The Presidency-towns Insolvency (Amendment) Act, 1920 

(11 of 1920). 

' 3. The Insolvency (Amendment) Act, 1926 (9 of 1926). 

4. The Insolvency (Amendment) Act, 1927 (11 of 1927). 

5. The Presidency-towns Insolvency (Amendment) Act, 1927 

; , (19 of 1927). 

6. The Presidency-towns Insolvency (Amendment) Act, 1929- 

• (3 of 1929). 

7. The Insolvency La\ra (Amendment) Act, 1930 (10 of 1930). 

8. Tne Govt, of India (Adaptation of Indian Laws) Order 1037. 

9. The Indian Independence (Adaptation of Central Acts and Ordi¬ 

nances) Order, 1948. 

10. The Adaptation of Laws Order, 1950. 

II. The Insolvency Law (Amendment) Act, 1950 (3 of 1950) 
and Bombay Acts xx of 1933, 

m of 1935, 

XV of 1939 
& xvn of 1945. 

Madras Act v of 1943. 

Also Bengal Act xvrn of 1936. 
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THE PRESIDENCY-TOWNS INSOLVENCY ACT. 

(Ill of t909.)‘ 

[\m March 1909.] 

An Act to amend the law of Insolvency In the Presidency-towns. 

Whereas it is oxpodiont to amend tho law relating to insolvency 
in the Presidonoy-towna* *; It is hereby onactod as follows :— 

PHELBtlNARY. 

Short iius kod com* 0) ThU Aot may bo called tho Presidency P..-t. I. A. 
meiMameiit. towns Insolvency Act, 1909. ^ 

(2) It shall come into force on tho first of January 1910. 

2. In this Act, unless there is anything repugnant 
in the subject or contest,—> 

‘^creditor” includes a decroe>hoIder; 

“debt” includes a judgment-debt, and “debtor” includes a 
judgment-debtor; 


“official assignee" includes an acting official assignee [and 
a deputy official assignee, whether permanent or acting]*. 

“prescribed" means prescribed by rules; 

“property” includes any property over which or the profits 
of which any person has a disposing power which he may 
exercise for his own benefit; 

' For Statement of Objects and Beasons. t<t “Gazette of India," 1908, Pt. 
p. 275, for Report of Select Comnnttoo, «e ibid, 1909, Pt. V, page 3 : and for 
Proceedings in Council, see ibid, 1908, Pt. VI, pages 41 and 182, and ibid. 1909, 
Ft. VI, pages 12 and 22. Tho Act has been amended in Bombay by Bombay 
Act 20 of 1933 & 15 of 1939 ; in Bengal by Beogsl Act 18 of 1938 and in Madras 
by Madras Act 5 of 1943. 

* The words “and the town of Rangoon” were omitted by the A.O. 1937. 

. * The words "and the town of Karachi” and els. (bb) and (bbb) were omitted 

by tho A.O. 1948. 

* These words were added by the Insolvency Low (Amendment) Act, 1930 

do of 1930), 8. 2. 


Deflaltloni, 

w 

(b) 

(bb) 

(bbb) 

( 0 ) 

(d) 

(») 





P.-tl. A. 
ss, 2-5 
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(^} “rales” weans rnles made under this Aot; 

(g) secured creditor” includes a landlord rpho under anyenact- 
went for the time being in force has a charge on land forihe 

rent of that land; 

(h) the Court means the Court exercising jurisdiction under 
this Act; and 

(i) transfer of property” Includes a transfer of any interest 
therein and any charge created thereon. 

(i) * “States” means all the territories for the time being coffl' 
prised within Part A States and Part 0 States. 

CoHrts nnder Presldencj-towos Insolvency AcU-~Vara. S}. 

PART I. 

Constitution and Powers of Court. 
tfwmdiclion. 

cearta lafte 3. The Courte having jurisdiction in insolvent 
<UcUoa la liuclrtocr^ Cftloutta. 

Madras and Bombay. 

parallel enactments. —C/. B.A., I8S3. a. 92; B.A.. 1714, s. 96. 
courts under PresWency^towos Insolvency Acl.—Para. 5V. 

Jurisdiction o! Courts under PresWency-towBS Insolvency Act.—para, 52. 

4. Ail matters in respect of which jurisdiction is given by this 

Act shall be ordinarily transacted and disposed of 
a*riB^ by <JT under the direction of one of the Judgesof 
the Court, and the Chief dast/cos shall, from iimo 
to time, assign a Judge for that purposo. 

PafsJM easetroentj.— C/, U.A.. mz, a. 94 (2); B~A., IQH, e. 9? (!)• 

5. Subject to the provisions of this Act and of nilM, the Judge 

of ft Court exercising jurisdiction in ittsolrencT 

Ejerd» or jurisdt.- njav cxcrcjso in chambers the whole or anypsrto 
tion In efearobeff. 

his jurisdiction. 

panllsl mKtm ms.--CJ. 188^ ». 88 ; 0 «, «■ M'. _ 

* Insortod by tbo A.O. 1950. 

* SubatJtutodbytboA.O. W48fofelaQ«8(olBnrff6;. 

* Tha words‘'or Judicial <53n»mt«»bnor” Wire oniJffad.itW. 
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6. (1) Tho Chief Justice* niay, from time to time direct that, in P.-t. I. A» 

DdepiUon of powert nintters in respect of which jurisdiction is given ^ 

toofflctraofCourt. Court by this Act, an officer of tho Court 

appointed by him in this bclialf shall liavo all or ony of the powers 
in this section mentioned; and any order mode or act done by such 
officer in tho exercise of tho said powers shall bo deemed the order or 
act of tho Court. 

(2) Tho powers referred to in sab<scction <1) are the following, 
namely:— 

(a) to hear insolvency petitions presented by debtors, and to 
make orders of adjudication thereon ; 

(b) to hold tho public examination of insolvents ; 

(e) to make any order or exercise any jurisdiction which is pres¬ 
cribed as proper to be made or exercised in chambers ; 

(d) to hoar and determine any unopposed or ex-por/e application; 

(o) to examine any person summoned by tho Court imder section 
36. 

(3) An officer appointed under this section shall not have power to 
commit for contempt of Court. 

Parallel enactments.—O/. B.A., 1883, b. 03 ; B.A., 1014, e. 102. 

7. Subject to tho provisions of this Act, the Court shall have full 

Power of cotjrt t *0 deoidc all questions of priorities, and all 

, *11 nueitions other questions whatsoever, whether of law or fact, 
anstog la InsolTcncy. ^ t- t 

which may arise in ony case of insolvency commg 
within the cognizance of tho Court, or which the Court may deem it 
expedient or necessary to decide for tho purpose of doing complete 
justice or making a complete distribution of property in any such case: 

® [Provided that, unless all the parties othenrise agree, the power 
hereby given shall, for the purpose of deciding any matter arising under 
Section 36, be exercised only in the manner and to the extent provided 
in that section.] • 

Parallel enactments.—B. A., 1883, o. 102 (1); B.A, 1914. s. 105 (1); Prov. I. A., 

8. 4. ^ 

* The words “or Judicial Commissioner” were omitted, ihid. 

* This proviso was added by s- 3 of the Presidonoy’towns Insolvency (Amend- 
mentj Act, 1927 (19 of 1927). 
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Appeals. 

P.4.1, A. Appeals In Insolvency. 'Th® Court may review, rescind Of Vary sny 

ss. 8^ 9 order made by it under its insolvency jurisdiction. 

(2) Orders in insolvency matters shall, at the instance of any 
person aggrieved, be subject to appeal as foUov's, namely 

(a) an appeal from an order made by an officer of the Court 
empowered under section 6 shall lie to the Judge assigned 
under section 4 for the transaction and disposal of matters 
in insolvency and no further appeal shall lie except by leave 
of such Judge; 

(b) save as otherwise provided in clausa (a), an appeal from aa 
order made by a Judge in the exercise of the jurisdiction 
conferred by this Act shall lie in the same way and be subject 
to the same provisions as an appeal from an order made by 
a Judge in the exorcise of the ordinary original civil juris¬ 
diction of the Court. 

Parallel enactments.—C/. B.A., 1883, s. 104; B.A., 1014, ». 108 1 Prov. 1. A. 
e. 70. 


PART H. 

Proceedinqs fkom Act of Insolvekct to Discoaboe. 


Ads of Insolvency. 


Act% orinsolveocy. 


9, A debtor commits an act of insolvency in each 
of the following cases, namely:— 


{a) if, in the States* or elsewhere, he makes a transfer of all or 
substantially all his property to a third person for the 
benefit of his creditors generally; 

(b) if, in the States* or elsewhere, ho makes a transfer of hia 
property or of any part thereof with intent to defeat or 
delay his creditors; 

(o) if, in the States* or elsewhere, ho makes any transferor hi* 
property or of any part thereof, which would, under t is or 
any other enactment for the time being in forw, o roi ^ 
as a fraudulent preference if he were adjudged an inso rc 
(d) if, with intent to defeat or delay his creditors,— 

(i) ho departs or remains out of the States*. _ 


» SubBtitoted by the A.0.1050 for “the ProvinoM.” 
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(t») ho departs from his dwelling-house or usual place ofP»-t. 
business or othonviso absents himself, ^ 


(lit) he secludes himself so as to deprive his creditors of the 
means of communicating with him, 

(e) if any of his property has been sold or attached for a period 
of not less than twenty-one days in execution of the decree 
of any Court for the payment of money ; 

(f) if he petitions to bo adjudged an insolvent; 

(g) ifhe gives notice to anyof his creditors that hehas suspended, 
or that he is about to suspend, payment of his debts ; 

(h) if ho is imprisoned in execution of the decree of any Court 
for the pa 3 nnent of money. 

(i) In Bombay ; if after a creditor has served an insolvency 
notice on him in respect of a decree or an order for the pay¬ 
ment of any amount duo to such creditor, the execution of 
which is not stayed, he does not within the period specified 
in the notice which shall not bo less than one month comply 

, with the requirements of the notice: 


Provided that the debtor shall not be deemed to have 
; committed on act of insolvency for not complying with 
the requirements of the notice, if he has a counter claim or 
set off which equals or exceeds the decretal amount or the 
amount ordered to be paid by him and which he could not 
lawfully set up in the suit or proceeding in which the decree 
or order was made against him.] 

Explanalion .—.For the purposes of this section, the act of an agent 
fflfty be the act of the principal, even though the agent have no specific 
authority to commit the act. 


Parallel enactments.—B.A., 1883, e. 4 j B A.. 1914, ae. 1 (1), 2 s Prov. I. A. s. 6. 


*[9A. In Bombay: Insolvency notice.—(1) An insolvency notice 
lesohency noUce ^nder this Act shall be in the prescribed form 
and shall be served in the prescribed manner, 
t shall require the debtor to pay the amount due imder the decree 
or order, or to furnish security for the payment of such amount to 


v_ Inserted by Bombay Act xv of 1939, B. 2. A similar clause was introduced 
‘T mo samo^Aot into g. 6 of the Prov. I. A. The form is based upon sec. 1 (1) (g) 


ofthe B.A., 1914. See Bombay secs. 9A and 112 (2) (aa) Infra 
* I^iwrted by Bombay Act XV of 1939, B. 2 (b). 


I. 
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JP.-t. h -A. the Batisfaction of tho creditor or hw agent and shall state the come- 
SS, 9A-11 qucnccs of non-complianco with tho notice. 

(2) Such notice shall not bo invalidated by reason only that the 
sum specified in tlio notice as tho amount due exceeds tho amount 
actually duo, unless tho ilobtor witiiin tho time allowed for payment 
gives notioo to tho creditor tliat ho disputes tho validity of the notice 
on tho ground of such mis-fitatement; hut if tho debtor does not gire 
such notice, ho shall bo docmc<l to have complied with the insolvency 
notice if within tho time allowed be takes such stops as would have 
constituted a compliance with tho notice had tho actual amount doe 
icon correctly specified theremj. 


Order of adjudication. 

10. Subject to tho conditions specified in this Act, if a debtor 
commits an act of insolvency, an insolvency petition 
po^er u> presented either by a creditor or by tho debtor, 

and tho Court may on such petition make an order (horeinafter called an 
order of adjudication) adjudging him an insolvent. 

ExpIanalion.-~Tho presentation of a petition by the debtor shaU 
deemed an act of insolveni^ ^yJth^n the meaning of this section, an o 
such petition the Court may make an order of adjudication. 

Patami enactments.~B.A., 1883. s. 5; B.A.. IPN. b. 3; Prov. I. A., b. 7. 

11. The Court shall not have jurisdiction to make 
^ on order of adjudication unless— 

(„) tho dobtor io, ot tho tin .0 of tho presontotion 
potition, iroprisoaed in execotion of the deoteo 
tho payment of money in any pnson to te i 
ordinal committed by tho Court in the oxerc« of 
ordinary original juriodiction; or 

(b) tho debtor, within n year before the date 

of tho insolTcnoy petition, has ordinarily KM pe^onor 
dwelling-house or has carried on 
through an agent within tho limits of the ordm ry 
civil jurisdiction of the Court; or 

(c) the debtor personaUy works for gain vdtm 

(d) in tiio case of a petition by the date of 

firm has carried on bnsmess “ f ,b«a JirniW- 

tho presentation of the maolvenoyv t , 

I. A., s. 11. 
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’ Condition on which '' 12. (1) A creditor dmll not be entitled to present I. A. 
creditor may petition, insolvency petition against a debtor unless— ss. 12, 13 

(a) the ‘debt o^ving by the debtor to the creditor, or, if t^vo or more 
creditors join in the petition, the aggregate amount of debts 
owing to such creditors, amounts to five hundred rupees, and 

(b) the debt is a liquidated sum payable either immediately or at 
some certain future time, and 

(c) the act of insolvency on which the petition is grounded has 
occurred within three months before the presentation of the 

' petition. 

• ^[Provided that where the said period of those months referred to 
in clause (c) expires on a day when the Court is closed, the insolvency 
petition may be presented on the day on which the Court reopens], 

{2) If the petitioning creditor is a secured creditor, he shall in his 
petition either state that he is willing to relinquish his security for the 
benefit of the creditors in the event of the debtor being adjudged 
insolvent or give an estimate of the value of the security. In the latter 
case he may be admitted as a petitioning creditor to the extent of the 
balance of the debt due to him after deducting the value so estimated 
in the same way as if he were an unsecured creditor. 

. Parallel enactments.—B.A.. 1883, e. 6 (I) (a) to (c), 6 (2 ); B.A., 1014, s 4 (1) (a) 

to (o), 4 (2) s Pfov. I A., a. 9. 

13. (1) A creditor’s petition shall be verified by affidavit of the 
Proceedings and order creditor, or of some person on his behalf having 
on creditor a petition. ImQ^letJge of the facts, 

(2) At the hearing the Court shall require proof of— 

(a) the debt of the petitioning creditor, and 

(b) the act of insolvency or, if more than one act of insolvency is 
alleged in the petition, some one of the alleged acts of in¬ 
solvency. 

(3) The Court may adjourn the hearing of the petition and order 
service thereof on the debtor. 

(4) The Court shall dismis-s the petition—• 

(a) if it is not satisfied with the proof of the facts referred to In 
sub-section (2) ; or 

* Adtlod by tho Insolvency Law (Amendinent) Act, 1050 (3 of 1030), s. 2. ^ 
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P.-t. J. A. 
ss. 18, 14 


(b) if tho debtor appears and satisfies the Court that he is able to 
pay his debts, or that he has not committed on act of insol¬ 
vency or that for other sufficient cause no order ought to be 
made. 


(6j Tho Court may raako an order of adjudication if it is satisfied 
Tvith the proof above referred to, or if on a hearing adj'oumed under sub¬ 
section (3) tho debtor docs not appearand service of the petition on him is 
proved, unless in its opinion tho petition ought to have been presented 
before some other Court having insolvency jurisdiction. ' 


(6) Where the debtor appears on tho petition and denies that he ia 
mdebted to the petitioner, or that he is indebted to such an amount ss 
would justify the petitioner in presenting a petition against him, the 
Court, on such security (if any) being given as the Court may require for 
payment to the petitioner of tho debt which may be established against 
tho debtor in duo course of law, and of tho costs of establishing the debt, 
may, instead of dismissing the petition, stay all proceedings on the 
petition for such time as may be required for trial of the question relating 
to tho debt. 


(7) Where proceedings are stayed, the Court may, if by reason of 
the delay caused by the stay of proceedings or for any other cause it 
thinks j'ust, make an order of adjudication on the petition of some other 
creditor, and shall thereupon dismiss, on such terms os it thinks 
the petition on which proceedings have been stayed as aforesaid. 


(8) A creditor’s petition shall not, after presentation, be withdrawn 
without the leave of the Court. 

parallel enaetmeots.—B.A., 1883, e, t ; B.A., 1914, e. 6 ; cf- 'Ptov. !• A. ss- 
14, 24, 215, 27 (1), 

^ >. 14. ^(1) A debtor shall not be entitled to present 

Conditions on wUch •** «■ 

debtor may petition. insolvency petition unless— 


(a) his debts amount to five hundred rupees, or 

(b) he has been arrested and imprisoned in execution of the decree 
of any Court for the payment of money, or 

(c) an order of attachment in ereoution of anch a decree has bee” 

• made and is subsisting against his property.___ 

* This Boctlon was re-numbered as,sub-section (1) by b . - of the 
^Amendment) Act, 1927 (11 of 19S7). 
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^ [(2) A debtor in respect of whom an order of adjudication, whether P.-t. I. A. 
made under this Act or under the Provincial Insolvency Act, 1920, has 14-16 
been annulled owing to his failure to apply or to prosecute an application 
for his discharge shall not be entitled to present an insolvency petition 
without the leave of the Court by which the order of adjudication was 
annulled. Such Court shall not grant leave unless it is satisfied either 
that the debtor was prevented by any reasonable cause from presenting 
or prosecuting his application, as the case may be, or that the petition is 
founded on facta suhstantially different from those contained in the 
petition on which the order of adjudication was made.j 
Parallel enactments.— Prov. I. A., b. 10. 

15. (1) A debtor’s petition shall allege that the debtor is unable to 
pay his debts, and, if the debtor proves that he is 
entitled to present the petition, the Court may there- 
upon make an order of adjudication, unless in its 
opinion the petition ought to have been presented before some other 
Court having insolvency jurisdiction. 

(2) A debtor’s petition shall not, after presentation, be \nthdrawn 
without the leave of the Court, 

* [(3) On the making of the order admitting his petition, a debtor 
shall^— 


(a) unless the Court otherwise directs, produce all his books of 
account, and 

(b) file such lists of creditors and debtors and afford such assist¬ 
ance to the Court as may be prescribed, 

failing which the Court may dismiss his petition.] 

Parallel enactments.—B.A., 1883, e. 8 ; B.A . 1914. b. 6 ; Prov. I. A., ea. 13, 25. 

16. The Court may, if it is shown to be necessary for the protection 
nt,,..., of the estate, at any time after the presentation of 

totcrSi insolvency petition and before an order of adjudi¬ 

cation is made, appoint the official assignee to be 
interim receiver of the property of the debtor, or of any part thereof, and 
direct him to take immediate possession thereof or any part thereof, and 
the official assignee shall thereupon have such of the powers conferoble 

This sub-section was added, ibid. 

* This sub-section was added bv s. 3 of the Presidency-towns Insolvooey 
tAmendmont) Act, 1927 (10 of 1927). 
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"“-l® tho Code of Civil Procedute, I90S (V of 
1J08) as may be prescribed. 

Parallelenactment!i.-B.A.. 1883,«. 10(1); B A., 1914,8 8;'Prov.I.A..8.20. 

17. On the making of an order of adjudication, the property of the 
Effect of orde ^Rsolvont wherever situate shall vest in the official 
adiudication. ^ assignee and shall become divisible among his credi* 

tors, and thereafter, except as directed by this Act, 
no creditor to whom tho insolvent is indebted in respect of any debt 
provable in insolvency shall, during the pendency of the insolvency 
proceedings, have any remedy against tho property of the insolvent in 
respect of the debt or shall commence any suit or other legal proceedings 
except with the leave of the (3ourt and on such terms as the Court may 
impose: 

Provided that this section shall not affect the power of any secured 
creditor to realize or othemise deal with his securitv in tho same 
manner, as he would have been entitled to realize or deal with it if 
this section had not been passed. 

Parallel enactments.— C/. B.A., 1883,69.9,29: B.A.. 1914,89.7,18 s Prov. J.A , 
s.28(2),(b). 


18. (Ij The Court may, at any time after the making of an order 
8t.r of stay »’'y suit or other proceeding 

pending against the insolvent before any Judge or 
Judges of the Court or in any other Court subject to the superintendence 
of tho Court. 

(2) An order made under sub-section (1) may bo served by sending 
a copy thereof, under the seal of the Court, by post to the address for 
service of tho plaintiff or other party prosecuting such suit or proceeding, 
and notice of such order shall be sent to the Court before which the suit 


Or proceeding is pending. 

(3) Any Court in which proceedings are pending against a debtor 
may on proof that an order of adjudication has been made against him 
under this Act, either stay tho proceedings or alJou' them to continue on 


such terms as it may think just. 

Parallel enactments.—B.A., 1883, es. 10 (2), 11; B.A., 1914, s. 9 {!) {-)» 

I. A.. 8. 29. . ^ 

'I18A. (1) The Court may, at any time after tho presentation o 

an insolvcm^r petition, stay any insolvency'proc^ 
ings pending against the debtor in any Court subjw 
.uiwrdiimw court.. Superintendence of tbo Court, and may. at 

^ 18A was added by fh® Insolvency lAw (Amendment) Act. 1530 

(lOof 1930),s. a. • ‘ 
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any time after tlxo making of an order of adjudication, annul an adju^- P. 
cation against the debtor made by any such Court. ® 

(2) an adjudication is annulled under sub-section (1), all 
sales and dispositions of property and payments duly made and all acts 
done by the Court whoso order is annulled, or by the receiver appointed 
by it or other person acting under his authority, shall be valid, but the 
property vested in such Court or receiver shall vest in the official assignee, 
and the Court may make such direction in regard to the custody of such 
property as it thinks fit, 

(3) Notice of tlio order annulling an adjudication under sub-section 
(1) shall bo published in the ^official Gazette and in such other manner 
as may be prescribed.] 

19. (1) If in any case tlio Court, having regard to the nature of ths 

debtor’s estate or business or to the interests of th© 
ipfeiTimanagcx. Creditors generally, is of opinion that a special 
manager of tho estate or business ought to be appoint¬ 
ed to assist the official assignee, the Court may appoint a manager thereof 
accordingly to act for such time as the Court may authorize and to have 
such powers, of the official assignee as may bo entrusted to him by the 
official assignee or as the Court may direct. 

(2) The special manager shall give security and furnish accounts in 
such manner as the Court may direct, and shaD receive such remuner¬ 
ation as the Court may determine. 

Parallel enactments.— B.A.. 1883, s. I2; B.A., 1914, s. 10. 

20. Notice of every order of adjudication, stating the name, address 

‘ and description of the insolvent, the date of the 
adjudication, the Court by which the adjudication is 
made and the date of presentation of the petition, 
shall be published the ^Official Gazette and in such other manner 
as may be prescribed. 

Parallel enactments.— B.A.. 1883, s. 20 (2) j B.A., 1914, b. 18 (2); Prov. I.A., 

8.30. . , 

Annulment of adjudication. 

• 21. (1) "Where, in the opinion of the Court, a debtor ought not to 
annuT'adjwiicati?^ have been adjudged insolvent, or where it is proved 
certaia cases. ** to the satisfaction of the Court that the debts of the 

* Substituted by the A.0.1937 for “Local Offiisal Gazette.” 

Tho words “in the Gazette of India” are omitted by tho A.O. 1937. 

Substituted ibid for “Ijocal Official Gazette*’. 


.-t. I. A. 
s. 18A-21 
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” P“" '[‘ho Court shaU, on the application of any 
person interested], by order annul the adjudication Jfand the Court 
inay, of its own motion or on application made by the official assignee 
or any creditor, annul any adjudication made on the petition of a 
debtor who was, by reason of the provisions of sub-section (2) of 
section 14, not entitled to present such petition]. 

(2) Tor the purposes of this section, any debt disputed by a debtor 
shali be considered as paid in full, if the debtor eaters into a bond, ia 
such sum and with such sureties as the Court approves, to pay the 
amount to be recovered in any proceeding for the recovery of or con¬ 
cerning the debt, with costs, and any debt due to a creditor who cannot 
be found or cannot be identified shall be considered as paid in full if 
paid into Court. 

ParaHel enactments.— DJV., 18a3,£a. 35 (1), 36; BJl., ID14, s. 29 fl), (^ii Prov. 


22. Where it is proved to the satisfaction of the Court that 
insolvency proceedings are pending in any other 
lofl^ia'cowj Court* in India whether within or without the States 

^against the same debtor and that the property 
of the debtor can bo more conveniently distributed by such other Court, 
the Court may annul the adjudication or may stay ah proceedings 
thereon. 


FaraUel enactments.-'Prov. I. A., a. 3 


23. 


(1) ^Vhere an adjudication is annulied, all sales and disposi¬ 
tions of property and payments duly made, and fth 
^^eediagg on aomU- theretofore done, by the official assignee or other 
person acting under his authority, or hy the Court, 
shaU be vaUd, but the property of the debtor who was adjudged insolreut 
shall vest in such person as the Court may appoint, or, in defadt 
such appointment, shall revert to the debtor to the extent of his ^8 ® 

interest therein on such terms and subject to such conditions (u 7 
as the Court may declare by order. 

(2) Where a debtor has been released 
prorisionsof this Act and the order of adjudication is annuUe d 

- ■ ---- ^ ! - j_...\ Art. 1050 (3 of 

R. 3 fot ^ ' lent) Act, 

• Subatitulod "by the A.0.1050 for '‘British Court. 

♦ Sabstitutod ibid for “th« Prorlnces”. 
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said, the Court may, if it thinka fit, recommit the debtor to his former P.-1 
custody, and the jailor or keeper of the prison to whose custody such 
debtor is so recommitted shall receive such debtor into his custody ac¬ 
cording to such recommitment, and thereupon all processes which were 
in force against the person of such debtor at the time of such release as 
aforesaid shall be deemed to be still in force against b«m as if such order 
had not been made. 

(3) Kotice of the order aTini dhog an adjudication shall be published 
in the ^ 2 Official Gazette and in such other manner as may be 
prescribed. 

Parallel enactments.—B.A., 1883, e. 35 (2) (3); B. A., 1914, e. 29 (2) (3) j Prov. 

1. A., es. 37. 43 (2). 

Proceedings consequent on order of adjudication. 

24. (1) Where an order of adjudication is made against a debtor, 

, . ^ , he shall prepare and submit to the Court a schedule 

verified by affidavit, m such form and contammg 
such particulars of and in relation to his affairs as may be prescribed. 

(2) The schedule shall be so submitted within the following times, 
namely 

(a) if the order is made on the petition of the debtor, within thirty 
days from the date of the order, 

(b) if tho order is made on the petition of a creditor, within thirty 
days from the date of service of the order. 

(3) If the insolvent fails, without reasonable excuse, to comply 
with the requirements of this section, the Court may, on the application 
of the official assignee or of any creditor, mako an order for his committal 
to the civil prison. 

(4) If the insolvent fails to prepare and submit any such schedule 
as aforesaid, the official assignee may, at the expense of the estate causo 
such a schedule to bo prepared in manner prescribed. 

Parallel enactments.—BA^., 1883. b3. 16 (1) to (3), 70 (2); B.A., 1914, e. 14(1) 
to (3); Prov. I. A., a. 33. 

• 25. (1) Any insolvent who shall have submitted lus schedule as 
rrotcctton order ' aforesaid may apply to the Court for protection, and 

the Court may, on such application, mako an order 
for t ho protection of tho insolvent from arrest or detention. 

^ Tho ■words “in tho Gazotto of India, and” wcro omittod by tho A.O. 1037. 

* Substituted t&vd for “Local OfTiclal Garotte.’* 


t. I. A. 

, 23-25 
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PM. I. A. 
ss. 25-27 


• “ay apply cither to all the debts meatioorf 

m the schedule or to any ofthem as the Court may think proper, and may 
commence and take etfeet at and for such time as the Court may direct, 
and may he revoked or ronerred as the Court may think fit. 


(3) A protection order shall protect the insolvent from being 
arrested or detained in prison for any debt to which such order shall 
“pply. and any insolvent arrested or detained contrary to the terms of 
Buch. order eUdll Ije entitled to Ws wleiiss: 


Provided that no such order shall operate to prejudice the right of 
any creditor in the event of such order being revoked or the adjudication 
annulled. 


(4) Any creditor shall be entitled to appear and oppose'the groat 
of a protection order, but the insolvent shall be prirm facie entitled to 
such order on production of a certificate eigned by the official assignee 
that he has so far conformed to the provisions of this Act. 

(5) The Court may make a protection order before an insolvent has 
submitted his schedule if it thinks it necessary to do bo in the interests of 
the Creditors. 

Parallel enactments.—Prev. I. A., b. jl.. 

2fi. {!) At any time after the'makiug of ah order of adjudication 

r against on insolvent, the Court, on the application of 

itefttittgi ot cteditftr* ^ creditor or of the official assignee, may direct that 
a meeting of creditors shall be held to consider the circumstances of tie 
insolvenoy and the insolvent’s schedule and his explanation thereof and^ 
generally as to the mode of dealing ■with the property of the insolvent. 

(2) With respect to the summoning of and proceedings at a meeting 
of creditors the tules in the First Schedule shall bo observed. 

Parallel enactnsflots.^—'BJt., 1883, 1 . 15; B.A., 19H, b. 18. 

27. (1) Wliere the Court makes an order of adjudication it sfaafi 

hold a public sitting on a day to be appointed by the 
VuWic exain\natioii ciT Q^urt, of 'wluch noUws shall bo given to creditors n 
the insolvent prescribed manner, for the eiaminatfon of the 

insolvent, and the insolvent shaU attend thereat, ahd shaU bo exammtd 
as to his conduct, dealings and property. 

(2) Tho examination shall be held aa soon as convenientlj mtfy ^ 
after the expiration of the time for the filing of the insolveafa schedule. 
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(3) Any creditor who has tendered a proof or a legal practitioner P.-t. I.. A« 

on his behalf may question the insolvent concerning hia affairs and 28 

the causes of his failure. 

(4) Ihe oiHcial assignee shall take part in the examination of the 
insolvent; and for the purpose thereof, subject to such directions as the 
Court may give, may be represented by a legal practitioner. 

(6) The Court may put such questions to the insolvent as it may 
think expedient. 

(6) The insolvent shall be examined upon oath, and it shall be his 
duty to answer all such questions as the Court may put or allow to be 
put to him.' Such notes of the examination as the Court thinks proper 
shall be taken doum in WTiting and shall be read over either to or by the 
insolvent and signed by liim, and may thereafter be used in evidence 
against him and shall be open to the inspection of any creditor at all 
reasonable times. 

(7) When the Court is of opinion that tbe affairs of the insolvent 
have bwn sufficiently investigated, it shall, by order, declare that his 
examination is concluded, but such order shall not preclude the Court 
from directing further examination of the insolvent whenever it may 
deem fit to do so. 

(8) Where the insolvent is a lunatic or suffers from any such mental 
or physical affliction or disability as in the opinion of the Court makes him 
unfit to attend his public examination, or is a woman who according to 
the customs and manners of the country ought not to be compelled to 
appear in public, the Court may make an order dispensing with such 
examination, or directing that the insolvent be examined on such terms, 
in such manner and at such place as to the Court seems expedient. 

Parallel enactments_ B.A., 1883, a, 17 ; B.A., 1914, a. 15 ; Prov. I. A., a. 59A. 

Gomposilion and schemes of arrangement. 

28. (1) An insolvent may at any time after the making ofanorder 
Sntimiasion of proposal adjudication submit a proposal for a composition 
by in satisfaction of his debts or a proposal for a scheme 
of arrangement of his affairs in the prescribed form, 
and such proposal shall be submitted by the official assignee to a meeting 
of creditors. 
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28' •' -Tiie ofEraal assignee shaU send to each creditor who* ienlitaed 

» in the scheduJe, or irio has.tendered a proof before the meeting, d coj^ of' 
the insolvent a proposals ■with a report thereon,-and of oh the consider-' 
atiou of such proposal the xuajoritj' in number and three-fourths in value 
of all the creditors whose debts are proved resolve to accept the prd^sal, 
the same ehall bo deemed to bo duly accepted by the creditors. • 

: I - ' 1. . . -i,.- •. .'i 

(3) The insolvent may at the meeting amend the terms of ba 
proposal if the amendment is in the opiriion of the official assignee,calcu¬ 
lated to benefit the genend body of creditors, ■ , < 


(4) Any creditor who has proved his debt may assent to,or dissent 
from the proposal by a .letter, in the prescribed form < addressed to the 
official asmgnee so as to be received by him not,later.than the day 
preceding the meeting,' and any such assent or dissent shall have.eff^t 
as if the creditor had been present and had voted at the meeting. 

PaiaUel enactments.—1890, s. 3; B.A., 1914,8.16; Prov. I. A., «• 38 (1) 
(2) (3). . , 


29, (1) The insolvent or the official assignee may after the pro¬ 
posal ia accepted by the creditors apply to the 
Court to approve it, and notice of the time’appoint- 

. 1' ed foe hearingth© application shall be given to each 

cwditor*who has proved. • ’ ' ■>■■■■■'■'■ • • 

(2) Except jrbeco an estate is being summarUy administered or 
special leave of the Court has been obtained, the application shall not be 
heard until after the conclusion of the public examination of the msolveat-. 
Any. creditor who has proved may be heard by the Court in opposilioo to 
the application notwitstanding that he may at a meeting of creditors 
have voted for tie acceptance of tho praposa}. 

(3) The Coart siaU before approring the proposal heat a report 
of the official assignee as to the terms thereof and as to the ^ 
of the insolvent and any objections which may be made by or on e i 


of any creditor. 

/4) ■Where the Court is of opinion that the terms of tlm 
are not reasonable or are not calculated to benefit 
of Creditors or in any case in which the Court is mqui^ ° ^ i 
insolvent’s discharge the Court diaU refuse to approve the propusa • 

- (6) Where any facts are proved on proof of which tho 
be required either to retoe. aaspend or attach conditions “ . 

discharge, the Court shall refuse to approve the proposal unJ . 



PBESIDENCYtTO\\’NS INSOIiVENCYflACn • 


995? 


•sidesiieason^iblh.security; for ■payment<Df-notr.les8',than fouf'annas in ?•*: 
the.tupQ© on all'thenuisecured debts provable against the debtor’s estate. 

I ^composition ,or scheine shaUjbe approved by the Court' 

clpes.not provide for, t^e payment in. priority ,to other debts of 
all debte^direetedjto be .so, paid in, the distribution pf the property of. 
an insolvent. 


.i d?),./In any .other case the [Court .may eithpr approy.^jorjrefuse to 
approve the proposal. 

Parallel enactments.—B.' a., 1890, a. 3(6) to (10 ); B-a'/ish, s. 16 (6) to (10); 
,, Prov. I. A., 8. 38 (4) to (7). i . ■ • • 


' ’ 30. ■ (1) ’ If the Court approves thO proposal, the terms shall be 
Orte'r o' embodied in an'order of the Court, and an order shall 

be made'annulling the adjudication, and the provi¬ 
sions of section 23, sub-sections (1) and-(3) shall thereupon apply, and 
the composition or scheme shall be binding on all the creditors so far 
as relates to any debt due to them from the insolvent and provable in 
insolvency'.'-i ■“ '■'»1 r’'!,*'!' * ' ' 

‘.-IMM) ,A;, . ... T 'j 

(2) The provisions of the composition or scheme may be enforced 
liy the Court on application by any person interested, and any disobe¬ 
dience bf an ordbrhf the Court "mado’on the applicatfon shall bo deemed 
a contempt of Court. '• ‘ 


' Parallel enactmeiits.-^B.A., J883, a. 3 (11) (12) (1<() ;-B.A.,>19U, e. 10 (11) ( 12 ) 
(14) ; Prov. 1. A., as. 20, 39. ... 

31. (1) If default is made in the payment of any instalment 
duo in pursuance of any composition or scheme, 
approved as • aforesaid, or if'it appears to the Court 

i J .'1 that'the composition or'scheme cannot proceed 

■"’ithout injustice or undue delay or that the approval of the Court vva’*- 
obtained by fraud, the Court may^ if it thinks fit, on application by an^' 
person interested, ro-adjudge the debtor insolvent and annul the com¬ 
position or scheme, and the property of the debtor shall thereupon 
Vest in the official assignee but' without prejudice to the validity of 
any transfer or payment duly made or of anything duly done under or 
in pursuance of the composition dr scheme. 

(2) ‘ ^Vhe^6 a debtor is re-adjudg^ insolvent under sub-section (1),^ 
all debts provable in other respects which have been contracted before 
the date of such re-adjudication shall be provable in the insolvency. 

Parallel enactments.—B.A., 1883, s. 3 (15); b!a., ION. b. 1C (15); Prov. I. A., 
8 . 40. '. • . . ' r - , ' - , 


29-31: 
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P,*t. I. A. 82. Notwithstanding the oecoptanco and approval of a compoai* 
ss. 82, 33 tion or scheme, the composition or scheme shall 

binding on any creditor so far as regards ft 
debt or liability from which, under the provisions 
of this Act, tho insolvent would not bo discharged by an order of dis* 
charge in insolvency, unless the creditor assents to the composition or 
scheme. 

ParalleUnaclments.—B.A.. 1883,«.I0; B.A., 1014,5.17; Prov. I. A.,»• 39- 
Control ovtr person and property of insolvent. 

83. (1) Every insolvent shall unless prevented by sickness or 
other sutficient cause, attend any meeting of his 
i<,“<l«ecw'^d'?L'i- creditors-which the officiol sssignee may reqmm 
, him to attend, and ahall submit, to soch eiamma- 
tion and give such information as the meeting may require. 

(2) Tho insolvent shall— 

(a) give such inventory of his property, such list of his credilon 
end debtors, and of tho debts duo to and from them r»pco • 
iToIy, 

(b) sabmit to such examination in respect of bis property er h« 
creditors, 

(o) wait at such times and places on the official sssigneo or special 
manager, 

id) execute such pouxts-of-attornej, transfers and instruments, an 

(e) genersUy do oU such acts and things in 
' and the distribution of the proceeds amongst his cred 

as may be required by tho official assignee or special 

Social application by tho official sssignco or special manager, 
creditor or person interested. , 

hisxreditors. !m,«scd 

,4) If the insolvent wilMly fails to 



PRESIDEKOY-TO^VKS INSOLVEKOY ACT. 


997 


this Act and which is for tho time being in his possession or under his 
control, he shall, in addition to any other punishment to winch he may 33-35 
be subject, be guilty of a contempt of Court, and ma 3 * be punished 
accordingly. 

Parallel enactments.—IJ.A., 1883, b. 24 ; R.A., 1914. a. 22 ; prov. I. A., m. 22. 

28(1), CD. 

34. (1) The Court maj’, either of its own motion or at the instance 
Anwt of lasoiTent official assignee or of anj' creditor, by warrant 

addressed to anj* police officer or prescribed officer 
of the Court, cause an insolvent to be arrested, and committed to the 
civil prison or if in prison to bo detained until such time as the Court 
may order, under the following circumstances, namely - 

(a) if it appears to tho Court that there is probable reason for 
believing that ho has absconded or is about to abscond with 
a view of avoiding examination in respect of his affairs, or of 
otherwise avoiding, delajing or embarrassing proceedings in 
insolvency against him ; or 

(b) if it appears to the Court that there is probable reason for 
believing that he is about to remove his property* with a view 
of preventing or delaying possession being token of it by the 
official assignee, or that there is probable reason for believing 
that he has concealed or is about to conceal or destroy any 
of his property' or any books, documents or writings which 
might be of use to his creditors in the course of his insolvency; 
or 


(c) if he removes any property in his possession above the value 
of fifty rupees without the leave of the official assignee. 


(2) No payment or composition made or security given after arrest 
made under this section shall be exempt from the provisions of this Act 
relating to fraudulent preferences. 

Parallel enactments.—B.A.. 1883, s. 26; BJt.. 1914, s. 23; Prov. I. A., s. 32. 


35. Where the official assignee has been, appointed interim receiver 
or an order of adjudication is made, the Court, on the 
application of the oracial assignee, may, irom tune to 
titoe, order that for such time, not exceeding three months.'as the Court 
thinks fit, all post letters, whether registered or unregistered, parcels and 
money orders addressed to the debtor at any place or places mentioned 
m the order for re-direction, shall be re-directed, or delivered,by fhe 
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I. A. 82. Notwithstanding the acceptance and approval of a compos!* 
55. 32, 33 tion or scheme, the composition or scheme shall 

com*SitioS“o“/Shm? binding on any creditor so far as regards a 

debt or liability from which, under the provisions 
of this Act, the insolvent would not be discharged by an order of dis¬ 
charge in insolvency, unless the creditor assents to the composition or 
scheme. 

Parallel enaetments-—B.A., 1883, a. 19; B.A., 1914, s. 17; P»v. I. A., s. 39. 

Control over person and property of insolvent. 

33. (1) Every insolvent shall unless prevented by sickness or 
other sufficient cause, attend ”• any meeting of his 
creditors'which the official assignee may require 
Miiotu.of property, ^ fitUnd, and shaU submit, to such examina- 

tion and give such information as the meeting may require. 

(2) The insolvent shall— 

(a) give such inventory of his property, such list of his credits 
and debtors, and of the debts due to and from them rMpe 
ively, 

(b) submit to such examination in respect of bis property or his 
creditors, 

(o) wait at such times and places on the official assignee or special 
manager, 

(d) execute auch powers-of-attorney, tronsfera and instrumen 

(o) generaUy do aU such acts and things in relation to to 

and the distabution of the proceeds amongst h.. cred.lef, 

as may he required by the official assignee or special °„7erfc« 

prescribed or be directed by the Court by any "„f.„y 

made in reference to any particular case, or ™ ‘ „ any 

special application by the official assignee or specal manager, 
creditor or person interested, 

(3) The insolvent shall aid, to the utmost aaiong 

realiLtion of his property and the distribut.on of the proceeds 

his creditors. 

(4) If the insolvent wilfully fa* •<> official 

r:y"arofto":b^^^^^^^^ 
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this Act and which is for tho time hoing in his possession or under 

control, ho shall, in addition to any other punishment to which lie may 33*>35 

be subject, bo guilty of a contempt of Court, and may bo punished 

accordingly. 

ParallM enactments.—B.A., 1883,#. 24 j B.A., 1014. #. 22 i Prov. I. A., ss. 22, 

28(1), 69. 

34. (1) TheCourtmay.eithcrofltsonnmotionoratthoinstance 

___ . of tho official assignee or of any creditor, by warrant 

addressed to any police officer or prescribed officer 
of the Court, cause an insolvent to be arrested, and committed to tho 
civil prison or if in prison to bo detained until such time as the Court 
may order, under the following circumstances, namely 

(a) if it appears to tho Court that there is probable reason for 
believing that ho has absconded or is about to abscond with 
a view of avoiding examination in respect of his affairs, or of 
othenriso avoiding, delajdng or embarrassing proceedings in 
insolvency against him ; or 

(b) if it appears to the Court that there is probable reason for 
believing that he is about to remove his property irith a view 
of preventing or delaying possession being taken of it by the 
official assignee, or that there is probable reason for believing 
that he has concealed or is about to conceal or destroy any 
of his property or any books, documents or VTitings which 
might bo of use to his creditors in the course of his insolvency; 
or 

(c) if ho removes any property in hia possession above the value 
of fifty rupees uithoufc the leave of the official assignee. 

(2) Ko payment or composition mode or socurity given after arrest 
made under this section shall be exempt from the provisions of this Act 
relating to fraudulent preferences. 

Parallel enactments.—B.A., 1883, s. 26; B.A., 1914, a. 23; Prov. I. A., a. 32. 

_ 35. ^Vhere the official assignee has been appointed interim receiver 
Be^directioa of nt order of adjudication is made, the Court, on the 

application of the official assignee, may, from time to 
time, order that for sucK time, not exceeding three months, as the Court 
thinks fit, all post letters, whether registered or unregistered, parcels and 
money orders addressed to the debtor at any place or places mentioned 
la the order for re-direction, shall be re-directed, or delivered ,by the 
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JP.-t," I, A. Postal authorities in the States* to the official assignee, or othemse as 
ss. 35, 86 Court direots; and the same shall be done accordingly. 

Parallelenactm6nts^B.A..188S,8.26j B.A., 19l4.s. 24. 

38. (1) The Court may, on the application of the official assigoce 

or of any creditor who has proved his debt, at any 
time after an order of adjudication has been made, 
summon before it in such manner as may be pres* 
cribed the insolvent or any person known or suspected to have in his 
possession any property belonging to the insolvent, ^or supposed to be 
indebted to the insolvent, or any person whom the Court may,deem 
capable of giving information respecting the insolvent, his dealings _or 
property; and the Court may require any such person to produce any 
documents in his custody or power relating to the insolvent, his de mgs 
orpropertyi ., ' .n , 

' (2) If any person, ao summoned, after' having been tender^ ft 

reasonable sum, refuses to come before the Court at the time . 

or refuses to produce any such document, having no lawful 
mad© knovm to tbo Court at the time of its sitting and alJowM by it» 
Court, may, by warrant, cause him to be .apprehended and brougn p 
for examination. -ri ' 

(3) The Court may examine any person so brought before 
coming the insolvent, his dealings or property, and such person m y 

be represented by a legal practitioner. 

(4\ ‘flf on his exMnination any such person ai®'**! 
is indebted to the insolvent, the Court may, ori the 
official assignee order him to pay to the officral ^ U 

and in snch manner as to the Court seems or^ed'en , 
he is indebted, or any part thereof, either m 
amount or not as the Coart thinks fit, inth er mlhout costs of the 

notion. 

(61 *rlf on bis eicamination any such person admits] 
he has in Ws possession any property belonging to the 
C:i!rrn;'onLapp1I<rt.ionefthooffici«U^^^^^ 
to the official assignee that property, or 

in such banner and on sneh temi, a, to thejCourtmajwc^-__ 

the ;'•% 

. Tkmo < Zr tho rUj»ry.Io«.' »»» "» 

5SenS)Art:^”ott(.Oeri«f)- 
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(6) Orders made under sub-sections (4) and (5) shall be executed I*} Ai 

in the same manner as decrees for the j)ayment of money or for the deli- '86-S9 

very of property under the Code of Civil Procedure, 1908 (V of 1908), 
respectively. 

(7) Any person making any payment or delivery' in pursuance 
of an order made under sub-section (4) or sub-section (6) shall by such 
payment or-delivery be discharged from all liability whatsoever in 
respect of such debt or property. 

• r , Parallel enactnien»s.—B.A., 1883,8. 27; B A.. 1914, s. 25; Prov. 1. A., 8.69A. 

‘37. ' The Court shall have the same powers to issue commissions 
to iMue com- letters of request for the examination on com- 
'' mission or otherwise of any person liable to exami¬ 

nation under section 36 as it has for the examination of witnesses under 
Ihb Code of Civil Procedure, 1908 {V of 1903). 

' *1 ; ■ 

Discharge of Insolv&iL 

38. (1) An insolvent may, at any time after the order of adju¬ 

dication, apply to the Court for an order of discharge, 

Mharse o imo rent. Court shall appoint a day for hearing the 

'ti'pplication; ‘but, save where the public examination of the insolvent 
has been dispensed with under the provisions of this Act, the appbcation 
shall-not be heard until after such examination has been concluded. 

The application shall be heard in open Court. 

(2) On the hearing of the application, the Court shall take into 
consideration any report of the dfhcial assignee as to the insolvent’s 
jjoridhct and'affairs and, feubject to the provisions of section 39, may— 
grant or refuse an absolute order of discharge, or 
(b) suspend the operation of the order for a specified time, or 
. , - (c), grant an order of discharge subject to any conditions with 
respect to any earnings or income which may afterwards 
become due to the insolvent, or with respect to his after- 
’ - - ■ ‘ 'acquired property. 

' ■ ‘ Parallel enactments.—B.A., 1890, k. 8 • B.A., 1914, a. 26 ; B.A., 1926, as. 1, 2 ; 

^ ' Prov. I. A., 8. 41 (1) (2). ' 

39. (1) The' Court shall refuse'the discharge in all cases where the 

insolvent has committed any offence under this Act, 

Com** **** under sections 421 to 424 of the Indian Penal 

dijcharge.** Code (XLV of I860), and shall, on proof of any 
of the facts hereinafter mentioned, either— 
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(a) refuse the discharge ; or 

(b) suspend tJie dischai^e for a specified time; or 

(o) Suspend the discharge until a dividend of not less than four 
annas in the rupee has been paid to the creditors ; or 

(d) require the insolvent as a condition of his discharge to con¬ 
sent to a decree being passed against him in favour of the 
official assignee for any balance or part of any balance of 
the debts provable under the insolvency which is not satis¬ 
fied at the date of his discharge; such balance or part of 
any balance of the debts to be paid out of the future earnings 
or after-acquired property of the insolvent in such manner 
and subject to such conditions as the Court may direct; 
but in that case the decree shall not^be executed without 
leave of the Court, which leave may be given on proof that 
the insolvent has since his discharge acquired property or 
income available for payment of his debts. , 


(2) The facts hereinbefore referred to are— 


(a) 


(b) 


that the insolvent’s assets ore not of a value equal to four 
annas in the rupee on the amount of his unsecured liabilities, 
unless he satisfies the Court that the fact that the assets 
are not of such value has arisen from circumstances for which 
he cannot justly be held responsible ; 


that the insolvent has omitted to keep such books of account 
as are usual and proper in the business,carried on by him 
and as sufficiently disclose his business transactions an 
financial position within the three years immediately prece¬ 


ding his insolvency; 


(o) that the insolvent has continued to trade after kno^ring him¬ 
self to be insolvent; 

(d) that the insolvent has contracted any debt provable under 
this Act without having at the time of contracting it any 
reasonable or probable ground of expectation (the u en 
of proving which shall He on him) that he would be ab^ ^ 
pay it; . , , 

' ‘ (e) that the insolvent has failed to account satisfactoiily for.a^ 
loss of assets or for any deficiency of assets to meet bis 
- bilities; - ■' '' 
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(f) that tho insolvent has brought on or contributed to his in- P.-t. I. A. 
solvoncj’ by rasJi or hazardous speculations or by unjusti- ss. 39-41 
fiablo ertravaganco in living or by gambling, or by culpable 

neglect of his business affairs; 

(g) that tho insolvent has put any of liis creditors to unnecessary 
expense by a frivolous or vexatious defence to any suit 
properly brought against him ; 

(h) that tho insolvent has within three months preceding the 
time of presentation of tho petition incurred unjustifiable 
orponso by bringing a frivolous or vexatious suit; 

(i) that tho insolvent has within three months preceding the 
date of the presentation of the petition, when unable to pay 
his debts as they become due, given an undue preferenco 
to any of his creditors ; 

(j) that the insolvent has concealed or removed his books or his 
property or any part thereof or has been guilty of any other 
fraud or fraudulent breach of trust. 


. (3) The power of suspending and of attaching conditions to an 
insolvent’s discharge may bo exercised concurrently. 

(4) On any application for discharge the report of the official 
assignee shall be prima fade evidence and tho Court may presume the 
correctness of any statement contained therein. 

Parallel enactments.—B.A., 1890, e. 8 (2) to (7); B.A , 1914, 8. 20 (2) to (6); 
. B.A., 1926, ea. 1, 2 ; Prov. I. A., s. 42. 


40. Notice of the appointment by the Court of the day for hearing 
- - -• the application for discharge shall be published in 

the prescribed manner and sent one month at least 
, before the day so appointed to each 'creditor who 
has proved, and the Court may, hear the official assignee and may also 
kear any creditor. At the hearing the Court may put such questions 
to the insolvent and receive such evidence as it may think fit. 


Parallel enactments.—B.A., 1890, b 8 (6); B.A., 1914, a 26 (7); Frov. I. A., 
, ■ a. 41 (1). ’ 


41. If an insolvent does 'not appear on the day so appointed for 
Power to annul adjudi- application for'discharge or if an insol- 

apply to‘the Court for an order of 
u- . , • , discharge within such time'as may be prescribed; the 

Court on the application of the official assignee or of a creditor or of 
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^S3 li-M motion, may annul the adjudication or malto such other order 

as It may think fit, and the provisions of section 23-8boU applv on such 
'annulment. . • 

Paralfelenaclmenls.—Prov.I.A., fl. 43(1). '• ' 

42. (IJ IVhore the Court refuses the discharge of the, insolvent 

Renewal of appUca- J^och circumstancea 

te™ ofordeo prescribed, permit‘him • to renew his 

application. 

(2) Where an order of discharge is made subject to conditiona 
and at any time after the expiration of two ycare irom the date of the 
order tho insolvent shall satisfy the Court that there is no reasonable 
.probability of hia being id a position to comply with tbh terms of such 
order, the Court may^ modify the terms of the order, or of, any substi¬ 
tuted order, in such manner and upon such conditions^as' it may think fit. 

Parallel enactments.—B.A-,^1890, *. S (2); B.A., J014, e. 26 (2). 

43. A discharged insolvent shall, notwithBtandmg, ^ discharge, 

^ . , give such assistance as the official assignee may 

Poty of dUchaMwl . .. .• .‘ - «. .j- 

iiuQiTetit to astiit In reouure in the reauzation and distribution of bucu oi 

.naiiutloQ of propeRy. ,. . . , . , — . '._i’_ a 

‘ ' Jus property as IS rested in the official ^gnee, ana, 

if he fails to do so, shall be guilty of a contempt of Court j’and the (Sitirt 
may also, if it thinks fit, revoke his discharge, but without prejudice 
tho validity of any sale, disposition or payment duly made or ttog* 
duly done subsequent to tho discharge, but before its revocation., •, o 

parallel enactments,—B.A., 1890 , o. 8 (8)} B.A., 1914, s. 26 (D). 

I" <’•' ”*<’ foUo'rfnS 

I say’ k ■ , ' ' 

^ (1) in the case of a settlement made before and in consideration 

of msiriage where the settlor is not at the time of making the 
* settlement able to pay all his debts tnthout the, aid of the 

property comprised in the settlement; or ' . . • 

(2) in the case of any covenant or oontraefi made m 

of marriage for the future settlement on or for the settlor* 
■wife or children of any money or property wherem he 
at the date of his marriage any estate or interest (not 
money or property of or in right of his wife); 

if the settlor is adjudged insolvent or compounds or arranges with h» 
creditors, and it appears to the Court that the settlement, covenant or 
'feontraefc was made in order to defeat or delay creditors, or was un/tf* 
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able"having regard to the state of the setUor'a affairs at the time when it P.-t. I. A. 
'Waa made, the Court may refuse or suspend an order of discharge or grant 44-48. 

an order subject to conditions or refuse to approve a composition or 
arrangement. 

Parallel enactments_1883, a. 29; B.A., 1914, s. 27. 

Effect cf order of 45. (1) An ordot of discharge shall not release 
diichirge. insolvent from— 

^a) any debt due to the [Government]' ; 

(b) any debt or liability incurred by means of any fraud or 
fraudulent breach of trust to which he was a patty ; or 

, {c), any debt or liability in respect of which he has obtained for* 

I .boarance by any fraud to which he was a party ; or 

{d) an}’ liability under an order for maintenance made under 
;; . 8ection488oftbeCodoofCrimmalPjroceduro,1898(Vofl898). 

(2) ' Save as otherwise provided by sub.section (1), an order‘of 
•discharge shall release the insolvent from all debts provable in insolvency. 

(3) .An order of discharge shall be conclusive evidence of the insol* 

.venoy, and. of tho validity, of the proceedings therein. 

(4) • An order of discharge shall not release any person who at the 
date of the presentation of the petition was a partner or co-trustee with 
the insolvent or was jointly bound or had made any joint contract with 
him, or any person who was surety or in the nature of a suroty'for him.' 

Parallel enactments.—B.A.. 1883, b. 30'; B.A., 1914, e. 28 j Prov. I. A., s. 44. 


PART III. 

Administhation or PnorERiY. 
j , Proof of debit. 

46. (1) Demands in the nature of unliquidated damages arising 
Debt* proTabie in Otherwise than by reason of a contract or breach of 
trust shall not be provable in insolvency. 

' (2) A person having notice of tho presentation of any insolvency 
petition by or against tho debtor shall not prove for any debt or liability 
contracted by tho debtor subsequently to tho date of his so having notice. 

* Subatitutod by th© A.O. 1950 for "Crown.” .-i . 
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P.-t. I. A. ■ r (3) ■ Save as provided' by sub-sections (1) and (2), all debts and 
4s. 46, 47 liabilities, present or future, certain or contingent, to which the debtor 
is subject when he is adjudged an insolvent or to which ho may become 
subject before his discharge by reason of any obligation incurred before 
the date of such adjudication, shall bo deemed to be debts provable in 
insolvency. 

(4) An estimate shall bo made by the official assignee of the value 
of any debt or liability provable as aforesaid w’hich by reason of its being 
subject to any contingency or contingencies, or for any other reason 
does not bear a certain value : 


Provided that if in hia opinion the value of the debt or liability is 
incapable of being fairly estimated, bo shall issue a certificate to that 
effect, and thereupon the debt or liability shall be deemed to be a debt 
not provable in insolvency. 


Explanation .—For the purposes of this section “liability” includes 
any compensation for work or labour done, any obligation or possibility 
of an obligation to pay money or money's worth on the breach of any 
express or implied covenant, contract, agreement or undertakmg, 
whether the breach does or docs not occur, or is or is hot likely to ocein 
or capable of occurring before the discharge of the debtor, and genera y 
it includes any express or implied engagement, agreement or underta mg 
to pay, or capable of resulting in the payment of, money, or 

worth, whether the payment is, as respects amount, fixed orunliqui a e , 

as respects time, present or future, certain or dependent on any C(m 
gency or contingencies ; as to mode of valuation, capable o euic. 
ascertained by fixed rules, or as matter of opinion. 

Parallelenattraents,—B.A.. 1883 ,b 37; B.A., 1S14,«. 30; Prov.I A.. ■•33(1) 


provUo 34 (1) (2). _ 

47. Where there have been mutual dealings between an inso ven 
and a creditor proving or claiming 
Muirai dialing, and under this Act, an account shall bo taken o 
duo from the one party to the other in 
mutual dealings, and the sura due from account, 

against any sum due from thootherparty, . 

and no more, shall he claimed or paid on either side respectively 

Provided that a person shall not j’''jJoIvcnt in 

claim the bencllts of any set-off agamst the ^ notice 

any case where he had at the time of giving credit to the u^i 

of the presentation of any a ^rProv I- A- - 

Parallel enactments.—B.A.. 1883, a. 38. 
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48. With respect to the mode of proving debts, the right of proof by P.-t. I. A. 

' Jinks as to proof of secured and other creditors, the admission and ss. 48, 49 
'^*'’*** rejection of proofs, and the other matters referred 

to in the Second Schedule, the rules in that schedule shall be observed. 

Parallel enactments.—B.A., 1883, b. 39; B.A., 1914, s. 32. 

49. (1) In the distribution of tho property of the insolvent there 
Priority of dettts. shall he paid in priority to all other debts— 

(a) all debts due to the [Government]* or to any local authority ; 

(h) ‘ all salary or Tvages of any clerk, servant or labourer in respect 
of services rendered to the insolvent during four months 
before the date of the presentation oftbe petition, not exceed¬ 
ing three himdred rupees for each such clerk, and one 
hundred rupees for each such servant or labourer; and 

(e) rent due to a landlord from the insolvent : provided the 
amount, payable under this clause shall not exceed one 
month’s i:ent. 

(2) The debts specified in sub-section (1) shall rank equally between 
themselves, and shall be paid in full, unless the property, of the insolvent 
13 insufficient to meet them, in which case they shall abate in equal 
proportions between themselves. 

(3) Subject to the retention of such sums as may be necessary for 
the expenses of administration or otherwise, the debts specified in sub¬ 
section (1) shall he discharged forthwith in so far as the property of the 
insolvent is sufficient to meet them. 

(4) In the case of partners the partnership property shaU be appli¬ 
cable in the first instance in payment of the partnership debts, and the 
separate property of each partner shall be applicable in the first instance 
in payment of his separate debts. Where there is a surplus of the sepa¬ 
rate property of the partners, it shall be dealt with as part of the partner¬ 
ship property; and where there is a surplus of the partnership property. 

It shall be dealt with as part of the respective separate property in 
proportion to the rights and interests of each partner in the partnership 
property. 

(5) Subject to the provisions of this Act, all debts proved in 
insolvency shall be paid rateably according to tho amounts of such 
debts respectively and without any preference. 

Substituted by the A.O. 1950 for “Crown**. ' 
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^5s!* 63-56 . ^«t*‘i«g*nt*>isfiectionshaUaffecttUerightofa8ecuredcre(iitor 
in respect of property against which a decree is executed. 

(3) A person wiio in good h»ith purchases the property of a debtor 
under a salo in execution shall in all cases acquire a good title to it against 
the official assignee. 

ParatteUoaclmetits.—B.A., 1883, m. 45, 46; B.A., Inters. 40/ P 7 t»v. J. A., s. 


64. TiVhere execution of a decree has issued against any property of 
a debtor which ia saleable in execution, and before 
euuog'ceMMw^to thorcof notieo is given to the Court executing 

uua tn decree that an order of adjudication has been 

made against the debtor, the Court shall, on appli¬ 
cation, direct the property, if in the possession of the Court, to be 
delivered to the official assignee, hut the costs of the execution shall be a 
first charge on the property so delivered, and the official'assignee may 
soli the property or an a<leqtiate part thereof for the purpose of satis¬ 
fying the charge. 

Parahtl enac(i&eaU.*~B>A., 1890, ». II; B.A., 1014, s. 41; Frov. I, A., s. 52. 

55. Any transfer of property, not being a transfer made before and 
in consideration of marriage, or made in favour of a 
t*ty^«»Mfer. purchaser or incumbrancer in good faith and for 

valuable conaideratjon, shall, if the transferor ia 
adjudged insolvent within two years after the date of the transfer, 
be void against the official assignee, 

FuaBel enartmente.—B 19W. *. 47 j B.A., 1914.6.42 (1) (4); Frov. I. A., 

ea. S3, 64A. 


66. (1) Every transfer of property every payment made, ereiy 
obligation incurred, and every judicial proceeding 
Avoid»»« .of rrffet- tg^en or suffered by any person unable to pay 

debts as they become due from hia own money m 
favour of any creditor, with a view of giving that creditor a preference 
over the other creditors, shall if such person is adjadg^ insolvent on a 
petition, presented within three months after the date thereof, be eem 
fraudulent and void as against the official assignee, 

(2) This BBCtion sh.ll not nffeot tho right, o£ ony perwn ra.ttaS 
title in good faith and for valuaWo comideration throngh orun 
creditor of the insolvent. 

l>ar»ll»l.MctmeIits.-B.A..188S,t«i B.A., 1914.s. ■« (>l P)i ' 

8S. 64, 64A. 
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57. Subject to tbo foregoing provisions with respect to the effect P.-t. I. A. 

of insolvoncj’ on an execution and with respect 5® 

Prouctionof btma fids avoidanco of Certain transfers and preferences, 

jansactions. nothing in this Act shall im'alidato in the case of an 

insolvency— 

(a) any payment by the insolvent to any of his creditors ; 

(b) any payment or delivery to tho insolvent; 

(o) any transfer by tho insolvent for valuable consideration ; or 

(d) any contract or dealing by or with tho insolvent for valuable 
consideration: 

Provided that any such transaction takes place before the date of 
the order of adjudication and that tho person with whom such transaction 
takes place has not at tho time notice of tho presentation of any insol¬ 
vency petition by or against tho debtor. 

Parallel enactments.—B.A.. 1883, e. 49? B.A.. 1914, e. 45; Prov. I. A., s. 65. 

Healization of property. 

68. (1) The oQieial assignee shall, as soon as may be, take posses¬ 
sion. of tho deeds, books and documents of the insol- 
by*'^c“i vent and all other parts of ins property capable of 

manual delivery. 

(2) Tlie oflicial assignee shall, in relation to and for the purpose of 
acquiring or retaining possession of tho property of the insolvent, be in 
the same position as if he were a receiver of the property appointed under 
the Code of Civil Procedure, 190S (V of 1903), and the Court may on 
his application enforce such acquisition or retention accordingly. 

(3) Where any part of the property of the insolvent consists of 
stock, shares in ships, shares, or any other property transferable in the 
books of any company, office or person, the official assignee may exercise 
the right to transfer the property to the samo extent as the insolvent 
®ight have exercised it, if he had not become insolvent. 

(4) Where any part of tho property of the insolvent consists of 
things in action, such things shall bo deemed to have been duly transferr¬ 
ed to the official assignee. 

(5) Any treasurer or other officer, or any banker, attorney or agent 
of an insolvent, shall pay and deliver to the official assignee all money 
and securities in his possession or power as such officer, banker, attorney 
or agent, which he is not by law entitled to retain as against the insolvent 
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. assignee has for a period of twenty-eight days after the receipt of the 
application, or such extended period as may be allowed by the Court, 
declined or neglected to ^v© notice that he disclaims the property; 
and in the case of a contract, if the official assignee, after such appli¬ 
cation as aforesaid, does not within the said period or extended period 
disclaim the contract, be shall be deemed to have adopted it. 

Parallel enactments.—1883,«. 55 (4) j B.A., 1614,8. 64 (4). 

65. The Court may, on the application of any person who is, as 

against the official assignee, entitled to the benefit 

Power for Court to gnbicct to tho burden of a contract made with 
rrsdnd contract. vii o j ^ 

tivo insolvent, make an order rescinding the con¬ 
tract on such terms as to payment by or to either party of damages 
for the non-performanco of the contract, or otherwise, as to the Court 
may seem equitable, and any damages payable under the order to an) 
suoh person may be proved by him as a debt under the insolvency. 

Parallel enactmants,—P.A., 1883, «■ 65 (8) j B.A., 1014,«. 54 (5). 

66. (1) The Court may, on the application of any person either 

claiming any interest in any disclaimed property, or 
Power for Court w under any liability not discharged by this Ac ^ m 
Te.^ct’^*of“®<lUciamrd juspcct of anv disclaimed property, and on 

snob persons as it thinhs fit, make an order tor be 
vesting of the property in or delivery thereof to “S' 
thereto, or to whom it may seem just that tho same she fi 
by way of compensation for snob liability as aforesaid or a OTs 
Z :.ta, and on SUCH terms as the Court *iuks i^t, and^™ 

vesting order being made, the ,rithoiit any 

aMotdingly in the person therein named in that lieha 

transfer for the purpose : 

Provided always, that w-here the of any 

hold nature, the Court shall not make a ves S ^ 

person claiming under the insolvent, whether 

gagoe except upon the terms of making P m under the lease 

liabilities and obligations as the ue™'™ ” tooleenq- pclilie" was 
in respect of the property at the „~pt a vesting 

filed, and any under-lessee or = jj - and seennty 

order upon such terms shall he " „„der the iase ; 

upon the property, and if them « no 

rent who is willing to accop j the property in any pe^ 

have power to arest the insolvent . .„g .,thc 

liable either pcrsonaUy or m » i 
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alone or jointly with tho insolvent, to perform the lessee’s covenants P.-t. I. A. 
in such lease, freed and discharged from all estates, incumbrances and 66-68 
interests created therein by tho insolvent. 

(2) Tho Court may, if it thinks fit, modify tho terms prescribed 
by the foregoing proviso so ns to make a person in whose behalf the 
vesting order ma}* bo made subject only to the same liabilities and 
obligations as if the lease Ijnd been assigned to him at tlie date wheji 
the insolvency petition waa filed and (if tho case so requires) as if the 
lease had comprised only the property comprised in tho vesting order. 

Parallel enactments.— B.A., 1883, «. 65 (6) ; B.A., 1914, b. 64 (6). 

67. Any person injured by the operation of a disclaimer under 
Penons jnjwed by foregoing provisions shall be deemed to be a 

disclaimer may prove, creditor of the insolvent to tho amount of the injury, 
and may accordingly prove tho same as a debt under the insolvency. 

Parallel enactments.— B.A., 1883, e. 65 (7) , B A., 1914, s. 64 (7). 

68. (1) Subject to tho provisions of this Act, the official assignee 

iSfgner^*" to convenient speed, realise the property 

wautation. of the insolvent, and for that purpose may— 

(a) sell all or any part of tho property of tho insolvent, 

(b) give receipts for any money received by him; 

and may, by leave of the Court, do all or any of the following things, 
namely:— 

(c) carry on the business of tho insolvent so far as may be neces¬ 
sary for tho beneficial winding up of tho same; 

(d) institute, defend or continue any suit or other legal proceeding 
relating to the property of the insolvent, 

(e) employ a legal practitioner or other agent to take any pro¬ 
ceedings or do any business which may be sanctioned by the 
Court; 

(f) accept as the consideration for the sale of any property of tho 
insolvent a sum of money payable at a future time or fully 
paid shares, debentures or debenture stock in any limited 
company subject to such stipulations as to security and 
otherwise as the Court thinks fit; 
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P.-t. I. A.- (g) mortgage or pledge any part of the property of the insolvent 

ss. 68,6D. fpj, purpose of raising money for the paymentofhisdebts 

or for the purpose of carrj’ing on the business ; 

(ii) refer any dispute to arbitration, and compromise all debts, 
claims and liabilities, on such terms as may be agreed upon; 

(i) divide in its existing form amongst the creditors, according 
to its estimated value, any property which, from its peculiar 
nature or other special circumstances, cannot readily 
or advantageously be sold. 

(2) *Tiio OfEcial assignee shall acconnt to the Court and pay over 
all monies and deal with all securities in such manner as is prescribed or 
ivs the Court directs. 

Parallel enactraents.~lJ.A., 1883. a?. 50.57 ; B.A., 1914,«. 65,68; Pfov. I. A- 
a. 69. 


Dislribittton of property. 

69. (1) The official assignee shall, with all convenient 

.wi declare and distribute dividends amongst the creditors 

DccUrattoo «(w • j i i 

tfibiition of dividend* ^vlio liavo proved their debts. 

(3) Tho tot dividend (if nny) ehaU Ke 4'='!“"=? 

ivijliin [one year] 1 after the adjudication, unless e ” “ . 

eatisCca the Court that there is sufficient reason for poslpomu^ 
declaration to a later date. 

- (3) Subsequent dividends shall, in the 
to the contrary, ho declared nnd be payable at into 
six months. 

(4) Befon, doelaring a 

notice of hfa intention to do so ^ 1, ^editor mentioned 

arid shall also send reasonaWo notice ther“ 

■ in the insolvent's schedule who has not proved h.s dew. - 

--r-TT;-7-;rrf5;;;^;rAct 

. • In Bombay, repealaU by ^ “ o* 

Act III of 1935 and Act SVU of 19«5. manner” 

'■asisloMdoimln th« Actor •»»“ _ 
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(5) ^Vllon the official assignee has declared a dividend, be shall send P.-t. I. A. 
to each creditor who has proved a notice showing tho amount of the SS. 69-73 
dividend, and when and how it is payable, and, if required by any 
creditor, a statement in tho proscribed form as to the particulars of the 
estate. 

Parallel enactments.—B.A., 1883, s. 68; B.A.,1914, s. 62 ; Trov. I. A., a. 69. 

70. Where one partner in a firm is adjudged insolvent, a creditor 

to whom tho insolvent is indebted jointly with the 
pro^rucs,“^ wparato partners in tho firm or any of them shall not 

receive any dividend out of tho separate property of 
the insolvent until all tho separate creditors have received tho full 
amount of their respective debts. 

Parallel enactments.—B.A., 1883, a. 59 (1); B.A.. 1914, a. 63 (l). 

71. (1) In tho calculation and distribution of dividends, the 
Cifcobtion of dJvi- official assignee shall retain in his handa^ sufficient 

assets to meet— 

(a) debts provable in insolvency and appearing from tho insol- 

■ vent’s statements or otherwise to be due to persons resident 

• in places so distant that in the ordinary course of communi¬ 

cation they have not had sufficient time to tender their 
proofs; 

(b) debts provable in insolvency tho sxrbject of claims not yob 
determined; 

(c) disputed proofs or claims ; and 

(d) tho expenses necessary for the administration of the estate or 
otherwise. 

(2) Subject to the provisions of sub-section (1), all money »» hand^ 
shall be distributed as dividends. 

Parallel enactments.—B.A., 1883. a. 60; B.A., 19U, a. 64; Prov. I. A., a. 62. 

72. Any creditor who has not proved his debt before tho decla¬ 

ration of any dividend or dividends shall be enti- 
debt ^^‘^d to be paid out of any money for tho time being 
^ in the handa^ of the official assignee any dividend 
or dividends which he may have failed to receive, 

, * JlTatlnw: In s 71.—(a) in eub-section (1) for tho words “m his hands” 

Mio “under his control” shall bo substituted. 

(b) in sub-section (2), for tho words ‘'inliand”tho'words‘‘roaH3odby tho Official 
assignee” shall bo substituted (vide s. 4 of Madras Act v of 1943). ' 

Madraa : In s. 72 for tho words ’‘in tho hands” the words “under the 
ontrol shall bo aubstitutod (vido s. 6 of Maflras Act t of 1943). 
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P.-t, I. A. before that money ia applied to the payment of any future dividend or 
ss. 72-75 dividends but ho shall not bo entitled to disturb the distribution of any 
dividend declarwl before his debt was proved by reason that he has 
not participated therein. 

Parallel enactments.—B.A.. 1883, a. 61; B.A., 1014, e. 65; Prov. I. A., a 63. 


73. (1) When tho official assignee has realized all the property 

of tho insolvent or so much thereof as can, in his 
rinai dividena. opinion, be realized ■without needlessly protracting 
the proceedings in insoIven<y, ho shall, with the leave of the Court, 
declare a final dividend; but, before so doing, he shall give notice in 
manner prescribed to tho persons irhoso claims to b© creditors ha\s 
been notified to him but not proved that, if they* do not prove their 
claims, to tho satisfaction of tho Court, •within the time limited by th® 
notice, he vill proceed to make a final dividend without regard to their 
claims. 

(2) After tho expiration of the time bo limited, or, if the Court 
on application by any such claimant grants him further time for es a 
Wishing his claim, then on the expiration of that further time, the 
perty of tho insolvent shall bo divided among tho creditors who nav 
proved their debts, without regard to the claims of any other perso 

Parallel eeactmentx-BA.. I8S5. e. 62! B.A,. lOH. e. 67! Prov. I, A„ . 61. 

74. No suit for a dividend shall lie against the official assignee, but. 

where the official assignee refuses to pay any 
So .ml to. ewdena on the application o) 

creditor who is aggrieved by snob pres- 

to pay out of his oum money interest thereon a su application, 

oribed for the time that it is withhold, and the costs of (he apph 

Paralleleaartaesls.-B.A,188J...63; B.A., 18».»• 68: Prov. • ■ 

75. (I) Subject to such conditions and limitations as may 

scribed, the official assignee may appoint‘he mso 
P„„ w himself to superintend J ,a 

perty of the insolvent " f for the 

.siwnt f«i uMnumme trade (if any) of the in 

benfnt of his creditors, and in any other r^P^ 


• Bombay, for tho . ilr , intcro** 

„.i ‘rto 


«UP US ...o-ofBoiXyActxroflWS 

thoroon" shall be Bombay Act xvn of IW5). 

Bombay Act nJ r . 

Jn Madras ; ^ . ■ 

infoi^ut thereon’ .. . . , 


"iTD moD^ 

shall 
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aid in administering the property in such manner and on such terras P.-t. I. A 
as the official assignee may direct. 75-77 

(2) Subject as aforesaid, the Court, may, from time to time, make 
such allowance as it thinks just to the insolvent out of his property, 
for the support of the insolvent and his family, or in consideration of 
his services if he is engaged in winding up his estate, but any such allow¬ 
ance may at any time be varied or determined by the Court. 

Parallelenactments.—1883,a. 64; B.A.. 1914,8g. 67, 68 ; Prov. I. A , 8. 

66 . 

76. The insolvent shall be entitled to any surplus remaining after 
Eight of Insolvent to P^-yment in fuU of hia creditors, with interest, as 

provided by this Act and of the expenses of the 
proceedings taken thereunder. 

Parallel enactments.—B.A., 1883, s. CS ; B.A.. 1914. s 69 ; Prov. I A., s 67. 

PART IV. 

Oeticial Assignees. 

77. (1) (a)i The Chief Justice of the High Court at Madras may 

Ap latment and ^ appoint substantively or tempera* 

raovaiofoacuift«si(ni««s lily such person as he thinks fit to the office of official 

of InaoIvenVa estate. ^ , , , , , , 

assignee of insolvents estates [and such person or 
persons as he thinks fit to the office of deputy official assignee] for the 
said Court and may, with the concurrence of a majority of tlio other 
Judges of the Court, remove the person for the time being holding [any 
of the said offices] for any cause appearing to the Court sufficient. 

(b) The State® Government of [West Bengal]® shall after consultation 
with, and with the concurrenco of, the Chief Justice of the High Court 
at Calcutta, appoint substantively or temporarily a person to the office 
of Official Assignee of insolvent’s estate for the said Court and may 
after the like consultation and with the like concurrence, appoint subs¬ 
tantively or temporarily a person or persons to the office of deputy 
Official Assignee for the said Court. 

(c) Tor the High Court at Bombay, the State ^Government of 
Bombay may from time to time appoint substantively or temporarily 
such person as the State® Government thinks fit to tho office of Official 
Assignee of insolvent’s estates and such person or persons as the State® 

Government thinks fit to tho office of tho deputy Official Aasignec. 

*[(1A) Subject to rules made under section 112, the deputy official 
assignee shall have all the powers and shall ^schargo all the duties and in 

* Substituted by tho A.O. 1937 for tho original Bub-soction (1). 

* Substitutod by tlio A.O. 1950 for “Provineiol”. 

* Substitutod by tho A.O. 1948 for “Bengal”. 

Inserted by tho Insolvency Law (Ameoidtncnt} Act, 1930 (lOof 1930), s- 4. 
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P.t. I. A. oxercisc of such powers and in the discharge of such duties shall be subject 
ss. 77, 77A all tjjQ liabilities of the official asai^eo under this Act.] 

(2) Eveny official assignee *[and every deputy official ossignee] 
shall give such sccurify and shall bo subject to such rules and shall act 
in such manner aa may bo prcacribcd, 

(3) Notivithatanding anytlung in snb-section (I), the persons 

substantively or temporarily holding tho office of official assignee immedi¬ 
ately before tho commencement of this Act in tho Courts for the relief of 
Insolvent Debtors at Calcutta, Madras and Bombay respectively under 
the Indian Insolvency Act,. 1848 (115: 13 Vic. C21)... .shall, without 
further appointment for that purpose, become the official assignee 
substantive or temporary, aa the case may bo, under this Act in e 
High Courts at Port William, Madras and Bombay-respectively. 


Local Amendment. 

In section 77 ot the Act (a) to danse (a) of suh-soction (1) The 
following paragraph shall be added, namely:— 

IJn Madras; Tho Official Assignee, the deputy 
A«ignoes, if any, “"d 

Official Assignee (other than those employed in estates under h 
tration) shaU form part of tho staff attached to the said Coart.J 

(b) In sub-sQotion (2) tho words “shall give ““j' ^ 

shall bo omitted (fide section 7 of Madras Act V of la J. 

(c) Tor snb-section (3) tho following sub-sectioa shaU be 

“‘‘‘“[•ft Notwithstanding anything cmtoM 

the person substantively or temporarily i Wimam imtnediately 

Assignea under this Act for the H-gh Court at (Bengal 

=yrrsi“^^5£— 

omcni A„,»ea 1. K soch Official Assign^ ^'^trsnfaS'be s® 
eoiponiioa .ole- „„ offiarf seal and maj su ^ 

mav do all acts npcc^3ar>- or oxpoaw 
his corporate name ana y —- 

done in th e execution of hw oigeg^-^---- 

"~i Inw'tKKl bTnombay Art XX of 1 S • 
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*[{1) /n il/acZms; The o£G,eial assignee shall be a corporation sole by P.-t. I./! 
the name of the Official Assignee of Madr^ and as such Official Assignee *^7-81 
shall have perpetual succession and an official seal and may sue and be 
sued in his corporate name and may do all acts necessary or expedient 
to bo done in the execution of his office. 

(2) In all suits or proceedings by or against the official assignee, 
there shall be inserted after his official title the description ‘as assignee 
of the property of an insolvent (naming the particular insolvent)’]. 

78. An official assignee may, for the purpose of affidavits verifying 
Power to administer petitions or other proceedings under this Act, 

administer oaths. 

Parallel enactments.—B.A., 1883, s. 68 (2) ; B.A.. 1914, s. 72 (2). 

79. (1) The duties of an official assignee shall 
iiJS“wnt’i* ModS relation to the conduct of the insolvent ns well 

as to the administration of his estate. 

(2) In particular it shall bo the duty of the official assignee— 

(a) to investigate the conduct of the insolvent and to report to 
the Court upon any application for discharge, stating whether 
there is reason to believe that the insolvent has committed 
any act which constitutes an offence under this Act or under 
sections 421 to 424 of the Indian Penal Code (XLV of 1800) 
in connection witli his insolvency or which would justify the 
Court in refusing, suspending or qualif 3 dng an order for his 
discharge; 

(b) to make such other reports concerning the conduct of the 
insolvent as the Court may direct or ns may be prescribed; and 

(o) to take such part and give such assistance in relation to the 
prosecution of any fraudulent insolvent as tho Court may 
^ . direct or as may be prescribed. 

Parallel enactments.—B.A.. 1883, ss. 68 (1), 09; n.A., 1914, m. 72 (1), 73. 

80. Tho official assignee shall, whenever required by any creditor so 
to do and on payment by the creditor of tho prescrib- 
cMuSn.’ Cd fee, furnish and send to tho creditor by post a 

list of tlie creditors showing in tho list tho amount 
of the'debt duo to each of tho creditors. 

Parallel enactments.—B 1883, b. 79; B.A., 1014, b. 84. 

« 81. (1) Such remuneration shall bo xvaid to 

Remnnetallon. „ ' ' , , 

the official assignee as may bo presenbed. 

(2) No remuneration whatever bownd that referred to in Sub- 
aoetjon (1) shall bo rcceivctl by an official assignee as such. 
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P.-t. I. A 
ss. 81-82 


Local Amendments. 

In lladrm thi, section w omiUcd h,j Madras Act Vo/ W43 « 9 

.ectio„ sk« be 

OrnD's OJ/idal Assignee and Denntu 

»lmll iif the °rT' “"‘J '■'■y Deputy Official Assignee 

Ltir except ia so far as they 

are require,1 by or under thiu Act to set under the octroi or direction 
Of the High Court. 


lOQQ and Amending Act, 

1938 (Bengal Act I of 1939;. ^ & e . 

The salarj, aUowances and pensions of the official assignee ofanj 
deputy official assignee shall bo paid by the State® Goverment. 

81B. (Bengal) EstaUUhment of Official Assignee: (1) Tao State 
^vemmont may determine tho number, designation and grades of 
0 Cera and servants (other than employees \vho ore paid by the dayj 
w ora the Official Assignee may employ for the purposes of this Act and 
1 10 amount and nature of the salary, alloiranco and other remuneration 
tobopaid to each such officerandservant. (2)Repealed. (3)The salary, 
alloivances and tiio remuneration of the officers and servants of the 
Official Assignee and all other costs, charges and expenses of his establish’ 
raent shall be paid by the State Government. 

Parallel enactments.— B.A., 1883, e. 72; B.A., 1914. s. 82; Prov. I. A-, B9- 5* 
(2) (b). 67 (4), 

82, The Court shall call the official assignee to account for any 
Uitfeatanec misfeasance, neglect or omission which may appear 

in his accounts or otherwise, and may require the 
official assignee to make good any loss which the estate of the insolvent 
may have sustained by reason of the misfeasance, neglect or omission. 


£/ocal Amendment, 

In Madras • Section 82 of the Act shall be re-numbered as sub¬ 
section (1) of that section and after the section as so ro-numbcrcd the 
following sub-section shall be added, namely:— 

[(2) The revenues of the State shall be liable to make good all 
sums which the official assignee is required by order of the Court to i^} 
under sub-seotion (1) in respect of any misfeasance, neglect or omission 
occurring after the commencement of the Presidency-towns Jm'olvcnc} 
(Sfadraa Amendment) Act, I943J- _ 


* Substituted by Supp. Order xn Council. J937. 

* Substituted by A.O., 1950. 
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[ (3) Nothing in aub-scction (2) shall prevent the Slate Government P.-t. I. A. 
from recovering any sum paid by them under that 8ub«scclion from 
the person who was liolding the oQlco of olTicinl assignee or deputy 
official assignee or any office subordinate to the official assignee, when 
the misfeasance, neglect or omission occurred].—Inserted by s. 10 of 
Afadras Act V of 1943, 

In Bengal s. 82 of the Act shall be renumbeted ns tsub-section (1) of 
that section and after that sub'section as so renumbered the following 
sub-section shall bo added, namely :— 

1(2) TJio revenues of tho (State Government)* shall he liable 
to make good all sums which tho official assignee is required by 
onlor of tho Court to pay under sub-section (1) in respect of any mis¬ 
feasance, neglect or omission which occurred after tho commencement 
of the Pre3idoney.to^^•nH Insolvency (Bengal Amendment) Act, I03G.] 

[(3) Nothing in sub-section (2) shall prevent the (State Goveni- 
inent)* from recovering any sum paid by the (State Government)* under 
that 8ub-poction from tho person who was holding tho office of official 
assignee when tho misfoavanco, neglect or omission occurrctl.j—rWe 
section of Bengal Act XVIII of 193C. 

(82. In Bombay' IJabilily of State Government .—Tiic revenues of 
tlco (State Government) shall bo liable to make good ali sums reqmred 
to discharge any liability which the Official Assignee may ho liable to 
<!ischarge, except when such liability is one to wiilch neither tho Official 
Afwigneo nor any of hLs officers has in any ^ray contributed or which 
neither ho nor any of his officers could, by tho cxcrci»e of rc-anonablo 
diligenco, have overted and in cillicr of these case* the Official Awignee 
shall not, nor ahali the rcv'cmiea of tho (Stato Government),* bo subject 
to any Haliilities,]—Substituted for section 82 of tho Act (Bombay' Art 
XX of 1033), sec. 4. 

t[82A. In Malms: Liability vf State Government for eorit m 
prveeedingn, etc.—(1) Where tho official awgnco has incurrr«l, whether 
before or nflcr the oommeneeraent of the IVcsklcncy-towns Inwilrcncy 
(Madras Amendment) Act, 1013, in the matter of any invjlvcnry— 

(n) any costs in legal proceedings taken by him under the direc¬ 
tion of the Court, or 

(b) any civil liatdlity I'onajide in the discharge of Ms duties, 
the revenues ofthe Ftate shafi lie liable for the payment of s-jch cwta 
or to meet such liabilitv, In so far as the assets realired and not dUtribuU 

• I.}- lt*»» .V.O. lP50f3p**rfwiiw<*lC<»T*>Tr.TTyr-.i.” 

t tnsfri«t t%y «. II Art V of 1913. 
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^ss** fi*2A^* oHicIal a^aignco in respect of such insolvency are inaufficient 

82B * liability. 

(2) Any sum paid out of IKo revenues of the State uniler Bch^ 
section (1) in respect of an insolvent's estate shall bo ropaid to the 
State Government by the oiUcial assignee out of any assets of the estate 
which may subsequently bocomo available, in priority to all other claisis 
and charges on such assets other than fees and percentages chargeable 
by the oflicial assignee under this Act.j 

* [82B. Gerla in Imbiliti'eA not to be incurred loilhoui the ezprees direction 
o/ the Court. —(1) Where an insolvent’s estate has no available assets, the 
oflicial assignee shall not incur any costs, charges or expenses in respect 
of such estate witliout tlie express direction of the Court, but the Court 
may, on the application of the ofUcial assignee, empower him to spend 
an amount specified by it in payment of any costs, charges and expenses 
of, or in connexion with, the realization or administration of the estate 
of the insolvent. 


(2) Nothing contained in sub-section (1) shall bo deemed to autbo- 
rise the official assignee to spend any’ amount in excess of the balance 
for the time being available in the fund placed at his disposal by the 
State Government for expenditure under that sub-section. 

(3) Any amount spent in respect of an insolvent’s estate by the 
official assignee out of the fund referred to in sub-section (2) shall, if any 
assets of the estate subsequently become available to the official awignee, 
be paid bach by him into such fund, in priority to all other claims and 
charges on such assets other than fees and percentages chargeable by 
the official assignee under this Act.] 

tfflSA. In Sendai: LiabiUtff of State Government for costs in 
lepol proceedings, etc.—Where the official assignee has incurred, whether 
before or after the commencement of the PreBidcncy'tomjs Insolvency 
(Bengal Amendment) Act, 1930, in the matter of any insolvency— 

(a) any costs in legal proceeding taken by him under the direc 
tion of tho Court, or 


(b) any civil liabibty, honafde in the discharge of his dates, 

the roTonno of the (Stato GoTcmmentjJ shall be ““ 

payment of such costs or liability, in so far as the assets re^reil y ^ 
oCadal assignee in respect of such insolvency are msufficicn 
such costs or liability.] -- - — 


* Insortfti hye. U o/AIadrsaActVof 1043. 
f New BOction inserted by Bengal Act of I03C, s. . 

i gobstilutcd by tho A.O. for “Provinctat.'* 
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•[82b. Certain liabilities not to be incurred ioithout the express P*"t* !• A. 
direction of the Court. —^Where an insolvent's estate has no available 83 

assets, the official assignee shall not incur any costs, charges or expenses 
in respect of such estate ^vithout the express direction of the Court, but 
the Court on the application of the official assignee may empower him 
to spend an amount specihed by the Court in payment of any costs, 
charges and expenses of or in connection with the realization or adminis¬ 
tration of tho estate of the insolvent, and the revenues of the State 
Government)! shall be liable for the payment of such amount.] 

•[82C. Sums paid under secctim 82d or section 82B to be realised 
from the estate of the insolvent. —Any sum paid out of the revenues of tho 
(State Government)! under section ’82A or section 82B in respect 
of an insolvent’s estate shall be repaid to tho (State Government)! 
by the official assignee out of any assets of the estate which may subse¬ 
quently become available, in priority to all other claims and charges on 
such assets other than fees and percentages chargeable by the official 
assignee under this Act.] 

Parallel enactments,— B.A., 1883, a. 81 (2); B.A., lOU. a. 87 (2); Prov. 

I. A.. 8. 50 (4). 

Misfeasance.—Para. "55. 

83. The official assignee may sue and bo sued by tho name of “tho 
official assignee of tho property of , an insolvent," 

orS^gMdT***'** inserting tho name of tho insolvent, ond by that 
name may hold property of every description, maho 
contracts, enter into any engagements binding on himself and his succes- 
Bors in office, and do all other acts necessary or expedient to be done 
m the execution of his office. 

Local Amendment. 

§[83. In Bombaij, description by which Official Assignee to be 
mentioned in suits or proceedings. —^In all suits or proceedings by or 
agamst tho Official Assignee, there shall bo insertctl after his official 
title, tho description ‘as assignee of the property of an insolvent 
(naming the particular insolvent)’.] 

Parallel enactments.— n.A., IS83. r. 83; B.A., 1P14, *- 70. 

• New Boction inserted by Bengal Act XVIII of 1076, s. 6. 

t Substitutotl by tho A.O. 1050 for ••rrovineiM”. 

I Substituted for b. 83 of U>o Act by Dombiiy Act XX of 1033. a. .t. 

In .t/fldnw omittetl by s. 12 of MsdrftB Act V of 1013, 
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P.-t. I. A. 84. If nn order of adJudicAtion is made against an o^icial assi^ntt, 
ss. 84, 84A go®®,Jio ahoU thereby vacale the ofSco of ofScial assignee. 

Ijocal Amendments. 


In Bombay repealed by ecotion II of Bombay Act XX of 1933. 

Jn Jlfodras, in section 84 for the words “an Official Assignee" the 
words “a person for tho time being holding the office of Official 
Assignee” and for tlio word “vacate” tho words “be deemed to have 
vacatwl” be substituted. {Vide section 13 of Madras Act V of 1943). 


*[84A. In Madras, banh accounts to be maintained by opcial 
assignee, etc. —(1) (a) Tho official assignee shall maintain an account 
with tho Reserve Bank of India in tho prescribed manner and shall pay 
into such account, after making any prescribed deductions, all moneys 
received by him in the realization of insolvents’ estates and any other 
gums tlio payment of which may be prescribed. 

(b) All payments to be made by the official assignee in 
habilitjes arising from insolvents’ estates shall, except in the case referred 
to in section 82*5, bo made by cheques drawn by tho official ° 

the said account or by cash realized from the proceeds of such chegu 


(2) Subject to such rules as may be made under section 112, when 
over the cash balance standing to tho credit of the said 

opinion of the official assignee, in excess of the amount 
for the time being to meet demands in 

make the payments required under section I-- ^ to 

that may be prescribed, the official assi^ee shaU 

the account and credit of the State Government u.th the Kcse 

Bank of India. 

(3) The provisions of sub-sections (IJ and (2) of the 

„ in the hands of the oflic^oe 

Presilnoy-towns Insolseney (Madras Amendment) Aet, 

(f) AH investments of moneys made High 

by the official assignee or on his behalf > ^ esla*» of 

in such manner as may bo presenbed. 

r 4 i,,a <:tAte shall bo liable to meet all cla^ 
(5) The revenues of the atate snau ---- 

• inserted by Madru Act V of >i>»- '>■ 
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(a) upon any moneys'transferred to tho account and credit ofP»-t. I. A, 
the State Government under sub-section (2) or under sub- 

section (3) road 'with sub-section (2); and 

(b) upon any investments transferred to the State Government 
under sub-section 4.] 

*[84A. In Bengal, Account of official assignee, investments and 
proceeds of investments, —(1) The ofHcial assignee shall maintain an 
account in tlie prescribed manner and shall pay into such account, after 
making any prescribed deductions— 

(a) all monies received by him in the realization of insolvents’ 
estates, and 

(b) any other sums that may be prescribed. 

(2) Subject to the control of the State Government,"j- whenever 
the cash balance standing to the credit of the said account is, in the 
opinion of the official assignee, in excess of the amount which is required 
for the time being to meet demands in respect of insolvents’ estates, or 
to make the payments required under section 122 or any other payments’ 
that may be prescribed, the official assignee shall invest such excess in 
the prescribed manner. 

(3) Subject to tho control of the State Governments, whenever 
any part of the money so invested is, in the opinion of the official 
assignee, required to meet any demands in respect of insolvents’ estates 
or to make the payments required under section 122 or any other pay¬ 
ments that may be prescribed, the official assignee may realize such 
part of the said investments as may be necessary, and shall credit the 
proceeds of such realization to the said account, 

(4) The official assignee shall transfer and pay to such authority 

and ia such manner and at such times as may be prescribed in this behalf 
the proceeds of such investments, and the same shall be carried to the 
account and credit of the State Government. < 

(5) The provisions of sub-section (4) shall apply to the balance of 
the proceeds, accumulated before the commencement of the Presidency- 
towns Insolvency (Bengal Amendment) Act, 1936, of the investments 
made by the official assignee of sums received by him in the realization 
ef insolvents’ estates, whether such balance or any part thereof has been 
invested or not. 

• Insert^ by Bengal Act XVIII of 1936, s. 7. 

t Substituted by tho A.0.1950 foe •‘PeovineW*” 
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P.-t. I. A. 
£S. 90-93 


(4) The Court may at any time amend any ^vritten process or 
proceeding under this Act upon such terms, if any, as it thinlta fit to 
impose. 


(5) "Where by this Act or by rules the time for doing any act or 
thing is limited, the Court may extend the time either before or after the 
expiration thereof, upon such terms, if any, as the Court thinks fit to 
impose. 

(6) Subject to rules, the Court may in any matter take the whole 
or any part of the evidence either viva voce or by interrogatories, or upon 
aflSdavit, or by commission. 

(7) For the purpose of approving a composition or scheme by 
joint debtors the Court may, if it thinks fit, and on the report of the 
official assignee that it is expedient so to do, dispense with the 
examination of one of the joint debtors if ho is unavoidably prevent 
from attending the examination by illness or absence abroad. 


1 ( 8 ) • 

parallel enactments.—B A., 1883, a. 105; B.A., 1914» s- 1^®^» 

5. 24(3). 

91. Where two or more insolvency petitions are presented 

the same debtor or against joint debtors, or wher 
Coasoudjitioa of p«ti- jojnt debtors filo separate petitions, the ^ . 

consolidate the proceedings or any of them on each 

terms as the Court thinks fit. 

parallel enaelm.nis._B.A.. 1883, ..106r B.A., 1814,.. 110. Prov I. A., .■ 1 • 

92. 'Where the petitioner does not proceed f 1,®'“tton'er 

P„„ 1. ew .... XmThe dSTor is Mehled 

TUge of petition any other creditor to wnomine ut, 

i„theamountre,nJhythi»Aotinthecaseofapet.t.onmgore4ton^ 

Parallel enactment5.-BJl.p 1883. B. 107; B.A.. IBM. »• m • 

P3. 

unless the tourt othennse order , 

debtor. jf }ie were alive. 

. rr A 1883 a 108; BA.. IBU. -• ' " 

parallel enactments.—BA-, 188 . 


Repealed by tbo A.O.. 1B48. 
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94. The Court may, at any time, for sufficient reason, make aaP.-t. I. A. 
Power to Btay pro- order Staying the proceeding under an insolvency ^4-98 

ceedings. petition, either altogether or for a limited time, on 

such terms and subject to such conditions as the Court thinks just. 

Parallel enactments.—B.A., 1883, s. 109; B.A., 1914, s. 113. 

95. Any creditor whose debt is sufficient to entitle him to present 

an insolvency petition against all the partners in a 
a**par?ner! ^rm may present a petition against any one or more 
partners in the firm \vithout including the others. 

Parallel enactments.—B.A., 1883. a. 110; B.A., 19U, s. 114. 

98. Where there are more respondents than one to a petition, the 

. Court may dismiss the petition as to one or more of 
Power to dismiss petl- , , ; , 

pondCTiS*^y*°“* Without prejudice to the effect of the petition 

as against the other or others of them. 

Parallel enactments.—B.A., 1883,8. Ill; B.A., 1014,9.116. 

97. Where an order of adjudication has been made on an insolvency 

ln.oiv.ncr Partner in a firm, any other 

pemioas Against part- insolvency petition agamst or by a partner in the 
same firm shall be presented in or transferred to the 
Court in which the first-mentioned petition is in course of prosecution ; 
and such Court may give such directions for consolidating the proceedings 
under the petitions as it thinks just. 

Parallel enactments.—B A., 1883, s. 112; B.A., 1914, s. 116 

98. (1) Where a partner in a firm is adjudged insolvent, the Court 

o may authorize the official assignee to continue or 

Suite by official asslg- ^ ^ 

partnen""^ insoivenfa commence and cany on any suit or other proceeding 
in his name and that of the'insolvent’s partner, and 
any release by the partner of the debt oi demand to which the proceeding 
relates shall be void. 

(2) Where application for authority to continue or commence any 
suit or other proceeding has been made under sub-section (1), notice of 
the application shall be given to the insolvent’s partner and he may show 
cause against it, and on his application the Court may, if it thinks fit, 
direct that he shall receive his proper share of the proceeds of the proceed¬ 
ing, and if ho does not claim any benefit therefrom he shall be indemni¬ 
fied against costs in respect theieof as the Court directs. 

Parallel enactments.—B.A., 1883,8. I IS; BA., 1914,8.117. 
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89. (I) Any two or more persons, being partners; or any person 
_ YreceeSiDKB In part- carrying on business under a partnershin name. 

Mrejiip mvine. __n. < * c > 

taka proceeding or be proceeded against under 
tins Act in the name of the firm. 


Provided that in that case the Court may, on application by any 
person interested, order tiie names of the persona who are partners in 
the firm, or the name of the person carrying on busmess under a partner¬ 
ship name, to be disclosed in such manner and verified on oath or other¬ 
wise, aa the Court may direct. 

(2) In the case of a firm in which one partner is an infant, an 
ad]udication order may be made against the firm other than the infant 
partner. 

Parallel enactiDentj.-.B.A.. 1883, b . lis j BA., lOU, a. 119 j Prov. I. A., a. 79 
(2) (c). 

100, (1) A warrant of arrest issued by the Court may be executed 
>r«^rant^ of injoi- manner and subject to the same condi- 

▼ency couxti. tions es ft warrant of arrest issued under the Code 

of Criminal Procedure, 1898 (V of 1898) may be executed. 

(2) A warrant to seize any part of the property of an insolvent, 
Issued by the Court under section 69, sub-section {1), shall bo in the form 
prescribed, and sections 77 (2), 79, 82, 83, 84 and 102 of the said Code 
shall, so far as may be, apply to the execution of such warrant. 

(3) A search-warrant issued by the Court under section 69, sub¬ 
section (2), may be executed in the same manner and subject to the same 
conditions as a search-warrant for property supposed to be stolen may 
be executed under the said Code. 

Parallel eoactments. — BA.. 1SS7, «. 219 : B. A., 3914 , b . 123. 


PART vrr. 

LoilTATIOy. 

101. The period of limitation for an appeal from any act ordecletoa 
of the official assignee or from an order made by »» 
UwWation «f «pr«u. empowered under section 6 th&U 

bo twenty daya from tho dnto of .ncli act, docTsion or order, «, tbo CMO 
may be. 

J>Ar.U»l .naetminls ISH. lOS P)! fn"-1- A-. '■ 0® 
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*101A. Whore an order of adju^cation has been annulled underP.-tJl. A. 

this Act, in compatuig tho period of limitation lOlA- 
e<SuutiSiofi^ri^?f prcacribed for any suit or other legal proceeding 
u^tioa In eemin (other than a suit or legal proceeding in respect of 
which* tho leave of tho Court was obtained under 
see. 17) which might have been brought but for tho making of an order 
of adjudication under tliis Act, tho period from the date of tho order of 
adjudication to tho date of tho order of annulment shall bo excluded : 

Provided that nothing in this section shall apply to any suit or 
other legal proceeding in respect of a debt provable but not proved under 
this Act. 


PART vin. 

Penalties. 

102. An undischarged insolvent obtaiiUng credit to the extent of 
fifty rupees or upwards from any person without 
trellt! informing such person that he is an undischarged 
insolvent shall, on conviction by a Magistrate, be 
punishable with imprisonment for a term w’hich may extend to six 
months, or with fine, or with both. 

FaraUel enactments.—B.A.. 1883. s. 31; B.A., lOU. s. 165; Prov. I. A., s. 72. 
Tm Any person adjudged insolvent who— 

(a) fraudulently with the intent to conceal the state of his affairs 
or to defeat the objects of this Act, 

(») has destroyed or otherwise wilfully prevented or pur¬ 
posely witliheld tho production of any book, paper or 
writing relating to such of his affairs as are subject to 
investigation under this Act, or 

(it) has kept or caused to bo kept false books, or 

(tit) has made false entries in or witiiiield entries from, or 
■ . wilfully altered or falsified, any book, paper or writing 

relating to such of his affairs os are subject to investiga¬ 
tion under this Act, or 

* Inserted by tbe Insolvency Law (Ameaidmeni) Act, 1950 (3 of 1950), s. 6. 
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<b) intent to diminish the sum to be divided 

amongst his oreditora or of giving an undue preference tj 
ftny of the said creditors, 

,(•) has diachntged ot conoeated any debt dne to ot ttom 
hiiD, Or 


(ttj hag made away with, charged, mortgaged or conee^ed 
any part of his property of w’hat kind soever, 
s a on conviction be punishabie with imprisonment for a term which 
may extend to two years. 

ParalleUnactments.— a., a. b&. 

'[103A. (1) Where a debtor is adjudged or readjudged insolvent 
DUa’i8tifl«»tions td under this Act, Ue shall, subject to the provisions of 
moiTent. section, be disqualified from— 

(a) being appointed or acting as a Magistrate; 

(b) being elected to any office of any local authority where the 
appointment to such office is by election, or holding or ater« 
cising any such office to which no salary is attached, and 

(c) being elected or sitting or voting as a meraber of any local 
authority. 

(2) Tho disqualifications which an insolvent is subject to under 
this section shall be removed, and shall cease if— 

(a) the order of adjudication is annulled under sub-section (1) of 
section 21, or 

(b) he obtains from the Court an order of discharge* whether 
absolute or conditional, with a certificate that bis insolvency 
was caused by misfortune without any misconducton bis 
part. 

(3) The Court may grant or refuse each certificate as it thinks fit.) 

Parallel enactments.—Prov. 1. A., IS. 


*[104. (1) l^Trere the Court is satisfied, after such preliminary 
inquiry, if any, ns it thinks necessaiy, that there ts 
Ttoetdart on chstse ^ound for inquiring into any offence referred to m 
g ;tian 1Q3 and appearing to have boon eommH ^ 

* Thi? I'cct ion wm ifWrtetl by •. 2 of Ih* Pre9jd»yicy'towns Inaolvcncj* 
ioc«nt> Act, 10’20 (ll of 10201- 

* Thl9«>ctionwM«ubstttu{edby*.Oortl»In»U-en<7lAm^ndmen«)A«.i 

to of 1020). 
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by the insolvent, the Court may record n finding to that effect and 
make a complaint of the offence in writing to a Presidency Magistrate or 
a Magistrate of the first class having jurisdiction, and such JIagistrate 
shall deal with such complaint in the manner laid down in the Code of 
Criminal Procedure, 1808 (V of 1898). 

(2) Any complaint made b}’ tho Court under sub-section (1) may 
be signed by such officer of the Court ns tho Court may appoint in this 
behalf.] 

Parallel enactments.—Prov. I.A.,». 70. 

105. MTxere an insolvent lias been guilty of any of the offences 
specified in section 102 or section 103, he shall not be 

C^naf rtaftfUty liter ■* ,, 

oji^rse or cotnpoii. exempt from being proceeded against therefore by 

reason that ho has obtained his discharge or that a 
composition or scheme of arrangement has been accepted or approved. 

Parallel enactments.—B.A , 1833,0.167; n.A., 1014. s 1C2; Prov I A., 0 . 71. 


PART IX, 

Small Insolvencies. 

106. (1) Where the Court is satisfied by affidavit or otherwise, 
or the official assignee reports to the Court, that the 
Summary aaminUtra- propecty of an insolvent is not likely to exceed in 
tion In small cases. value three thousand rupees or such other less 
amount as may be prescribed, the Court may make 
an Order that the insolvent’s estate be administered in a summary manner 
and thereupon the provisions of this Act shall be subject to tho following 
modifications, namely : 

(a) no appeal shall lie from any order of the Court, except by 
leave of tho Court; 

(b) no examination of tho insolvent shall be held except on the 
application of a creditor or the official assignee ; 

(c) the estate shall, where practicable, be distributed in a single 
dividend; 

(d) such other modifications as may be prescribed with the view 
of saving expense and simplifying procedure : 

Provided that nothing in this section shall permit the modification 
of the provisions of this Act relating to the discharge of tho insolvent. 


P.-t. I.* A. 
ss. 104-10$ 
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P,-t. I. A. (2) '“The Court may at any time, if it thinks fit, revoke an order for 
ss. 108-108 the summaty admin^stmtion of an insolvent’s estate. 

ParalieJ eDactmenls.--B.A., 1883,«. 121 ; B.A,, 1914, b. 129; Prov. I. A., e. 74. 


PART X. 


SrECiAE Frovisioms. 

107. No insolvency petition shall be presented against any corpo¬ 

ration or against any association or company re- 
gisteted. under euy enactment for the time being 
vre=rrro«rti.t. i„ force. 

Parallel enaelmeals.-B.A . 18S3... 123, B.A.. 1914,». 126! Prov. I. A, e. 8. 

108. (1) Any creditor of o deceased debtor whose debt "'“"''ij'*™ 

been aufficient to support on insolvonoy petition 
I. i». against the debtor, had he been ““y 
SS'n'Wns «»• ‘0 th® Court within the iitnils of 

original civil intisdiotion the debtoiresidod orcamM 

on business for the greater part of tho si-V months 

his decease, a petition in the prtscribed form praying for an orto tor 

oLinL-traiion of the estate of the deceased debtor nnder this Act. 

(2) Upon the prescribed notice being given *“ ^ .Sidoner’s 

five of tho deceased debtor, tho Court may* ^ probability 

debt, nnless the Court is satisfied th^ ere debts owing by 

that the estate will be sufficient for the Jthe 

the deceased, make an order for the admnus 
deceased debtor’s estate, or may upon cause shown dismiss 

■with or without costs. 

, (3) A petition for administration under j„ any 

pm.ntedtothe_Conrt^«^ 

that ' ■ ■ ' ' _ ' . ,. . . ■ 

taLoivency under this Act, and „f thedeceamd 

order made on the petition of a creditor. 


Parallel .n 3 rlnimls.-BA.. 1883... 125 1 BA. 


1614. 8. 130- 
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109. (1) Upon an order toing made for tho administration of a P.-t. 1. A* 

. deceased debtor's cstato under section 108, tho 109-111 

vMtfnc of estate and , ... . 

B^e of administra- property of tho dobtor shall vest in the official 

assignee of the Court, and ho shall forth^vith proceed 
to realize and distribute tho samo in accordance with the provisions 
of this Act. 

(2) With tho modification horeinafter mentioned, all tho provisions 
of Part III, relating to the administration of the property of an insolvent, 
shall, so far as the samo are applicable, apply to the case of such adminis¬ 
tration order in like manner as to an order of adjudication under this Act. 

{3) In tho administration of tho property of the deceased debtor 
under an order of administration, the official assignee shall have regard 
to any claims by the legal representative of the deceased debtor, to 
payment of tho proper funeral and testamentary expenses incurred by 
-him in and about tho debtor’s estate ; and those claims shall be deemed 
a preferential debt under the order, and be payable in full, out of the 
debtor’s estate, in priority to all other debts. 

(4) If, on tho administration of a deceased debtor’s estate, any 
surplus remains in tho hands of the official assignee after payment in full 
of all tho debts duo from the dobtor, together with the costs of the 
administration and interest as provided by this Act in case of insolvency, 
such surplus shall be paid over to tho legal representative of the deceased 
debtor’s estate, or dealt Avith in such other manner as may be prescribed. 

tarallel enactments.—B.A., 1883, s. 125 (6) to (8); B A., 1914, b. 130 (4) to (7). 

110. (1) After notice of the presentation of apetition under section 

108 no payment or transfer of property made by the 
by^ie^fr^rMent^uves! representative shall operate as a discharge 

to him as between himself and the official assignee. 

(2) Save as aforesaid nothing in section 108 or section 109 or this 
section shall invalidate any payment made or act or thing done in good 
faith by the legal representative or by a District Judge acting under the 
powers conferred on him by section 64 of the Administrator General’s 
Act, 1874 (n of 1874) before the date of the order for administration. 

Parallel enactments.—B A , 1883, i». 125 (0), B.A., s. 130 (8). 

111. The provisions of sections 108,109 and 110 shall not apply to 

. any casein whichprobate or letters of administration 

oaTtns of Jurisdiction * ' 

Wj Adininistrator-Oene- to tho estate of a deceased debtor have been granted 

to an Administrator-General. 
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PART XT. 


Rijles. 


-t. I. A. 
.112 


112. (1) The Courts Jbaw'ng Jurisdiction under this Act maj ironi 
Rules. make rules (c) for carrying into effect 

the objects of this Act. 

(2) In particujar and without prejudice to the generality of the 
foregoing power, such rules may provide for and regulate— 

(a) the fees and perceritages to be charged imder this Act and the 
manner in which the same are to be collected and accounted 


for and the account to which they are to be paid, 

[ (aa)i In Bombay the form of insolvency notice and the manner in 
which jt may be served,J 

(b) the investment, whether separately or collectively, of un. 
claimed dividends, balances and other sums appertaining 
to the estates of insolvent debtors whether adjudicated 
insolvent under this or any former enactment; and the 
application of the proceeds of such investment; 

(c) the proceedings of the official assignee in taking possession 
of and realising the estates of insolvent debtors *, 


(d) * * * . * 

(e) the receipts, payments and accounts of the official asaiguee, 

(f) the audit of the accounts of the official assignee ; 

(g) the payment of the-®.,.. costs of the audit of his 

accounts out of the proceeds of the investments in his haod9, 


In Bengal: in e. 112 of the Act: 

(a) In sab-eectioa (1) after the y/ord “Rales” the u-ords “figcms 
and letter” except in regard to those matters to which aectwn 
112A applies shall be inserted. 


(b) in sub'Section (2) 

■ (i) in clause (a) after the word “percentages” the won^ 

“other than fees and percentages chargeable by ® 
Official Assignee” shall be inserted. 

(ii) raauses (b). (d), (o), (f), (g), (h), («, “nd (>)^ 
omitted. Vide a. 8 of Bengal Act xrm Of _ 


(*) 

(*) 


Inserted by 0.2 (0} of Act xv of 1929- 

Kepeoled by the A-O. 1937. .... 

The words “of tho romonoralion of the (Mcial . 

charges and expenses oniisealaWJ-JjmMit and" «eto repealed tota. 
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(h) tho payment of the costs inemred in the prosecution of I. A* 
fraudulent debtors and in legal proceedings taken by the 

official assignee, under tho direction of the Court out of the 
proceeds aforesaid; 

(i) tho payment of. any civil liability incurred by an official 
assignee acting under the order or direction of the Court; 

(j) tho proceedings to bo taken in connection with proposals for 
composition and schemes of arrangement with the creditors 
of insolvent debtors; 

(k) tho inten'cntion of the official assignee at tho hearing of 
applications and matters relating to insolvent debtors and 
their estates ; 

^[(kk) fUing of lists of creditors and debtors and the affording of 
assistance to the Court by a petitioning debtor ;J 

(1) the examination by the official assignee of the books and 
papers of account of undischarged insolvent debtors; 

(m) the service of notices in proceedings under this Act; 

(n) the appointment, meetings and procedure of committees of 
inspection; 

(o) the conduct of proceedings under this Act in the name of a 
firm; 

(p) the forms to be used in proceedings under this Act; 

(q) the procedure to bo followed in the case of estates to be ad¬ 
ministered in a summa^ manner; 

(r) the procedure to he followed in the case of estates of deceased 
.persons to be administered under this Act; 

*[(8) the distribution of work between the official assignee and his 
deputy or deputies.] 

' This clause was insetted by s. 6 of the Presid«icy-towns Insolvency {Amend- 
"'eat) Act, 1927 (19 of 1927). 

* This clause was added bv the InaolvMicy Law (Amendment) Act, 1930 

(b>on930),B. 6. 
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' s. 112 


Local Amendments. 

A. In Bombay: * 

In sub-section (2) of a, 112— 

(i) for clause (d) tho following clause shall be substituted, namely 

.(since repealed). 

(ii) In clause (f) after the word “audit" tho words “and inspection" 
shall bo inserted. 

(iii) Clause (g) shall bo deleted. 

(iv) In clausa (h) tho words “out of tho proceeds aforesaid" shall 
be deleted, and 

(v) to clause (i) the words or otherwise in his official capacity shall 
be added—yfdc s. 0 of Bombay Act XX of 1933. 

B. In Madras: 


In aub-aection 2 ofs. 112— 

(i) Claus© (b) shall be omitted. 

(ii) In olauso (f) after the worti “audit” the words “and impeolion ” 
shall be inserted. 

(iii) Clause (g) shall be omitted. 

(iv) In clause (h). tho words “out of the proceeds aforesaid” shall 
be omitted. 

(T) In clause (i) after the words ‘'^^n of the Court i « 
words "or otherwise in his official capacity ahah bo added. 

(Vi) The last paragraph beginning with .f “ ^ 
of the High Court at Madras" and entog fj, V ofltHS. 

his establishment” ehaU be om.tled-r.de s. 15 of Madras A 

(3)a »♦*•** 

C. In Bengal: . ' " „ ' ‘‘/vf 

In s. 113 for the worfa “of this Part” the words and figurea 

section 113” shall he substituted. P„v.I.A.. 

parallel enaclmesis-BA.ISSS,a. I"-!!» ! B-A- «»■ ™ '■ 

8. 79 (1) (2). ' - ' 


8. 7y W W • 


Act T of ’’f’ 
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^112A. InBengal: Fowe.rof StateGovtmmentiomakerules. —(l)Th 0 
•(State Government) may make rules for carrying into effect the objects 
of this Act in regard to those functions of the official assignee which are 
discharged under the administrative control of the •(State Government). 

(2) In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for and regulate— 

(a) the fees and percentages to be charged by the official assignee 
for and in respect of proceedings under this Act and the 
manner in which the same are to be collected and accounted 
for; 

(b) the receipts, payments and accounts of the official assignee ; 

(o) the audit of the accounts of the official assignee ; 

(d) the security to be given by the official assignee and his deputy 
or deputies; 

(e) the distribution of work between the official assignee and bis 
deputy or deputies; 

(f) (Repealed by the Bengal Repealing and Amending Act, 1938, 
Bengal Act I of 1939.) 

(g) the payment by the ‘(State Government) of sums imder 
sub-section (2) of section 82, or under section 82A or section 
82B; 

(h) the repayment of the official assignee of sums under section 
82C; 

(i) the maintenance of an account by the official assignee under 
sub-section (1) of section 84:A and the payments to be made 
into such accoimt; 

(i) the investment of sums by the official' assignee under sub¬ 
section (2) of'section 84A and the realization of such 
investments; 

(k) the transfer and payment by the official assignee of the 
proceeds of investments to the authority referred to in 
sub-section (4) of section 84A; and 

(l) the transfer and payment by the official assignee of fees and 
percentages, and of commission or other remuneration, to the 
authority referred to in section 125. 


A.’ 

s. 112A ' 


Insetted by Bengal Act xvm of 1936, 8. 9. 
Substituted by the A.O. 1950 for “ riovindal 
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P.-t. I. A. (3) Enles made under this section shall be published in the OfBcial 
Gazette and shall thereupon have the same force and effect as if they 
had been enacted in this Act. 

113. ^ Rules made under the provisions of this Part shall be subject 
Sanction to rules. to tho previous Sanction of the State Government.* 

114. Rules so made and sanctioned shall be published* in the 

■*Official Gazette* and shall thereupon have the same 
pubUcation of rniea, effect With regard to proceedings under this 

Act in the Court which made them as if they had been enacted in this Act. 
Parallel enactments.—Prov. I. A., s. 79 (3), 


PART XII. 

Supplemental. 

IIS. (1) Every transfer, mortgage, assignment, power-of-attornay. 

proxy paper, certificata, afSdavit, bond or o a 
or'dlSCf proceedings, instrument or miting rvhafsoevcr bato 

“‘•an. any order of the Court, and any copy thereol 

shall be exempt from payment of any stamp or other duty whatsoever. 

(2) Ifo stamp-duty or feo shall be chargeable for any “1’!’’'“^'°“ 
made by the offiL assignee to the Court under this Act. or r th® 
drawing and issuing of any order made by the Court on sue app 
parallel enactments.—B.A., 1883, b. H-*; B-A-. J91^. »■ t'*®- 
,16. (1) A copy of the official Garotte oo^aiuiug any -ti« 

. inserted in pursuance of this Act snau ut. 

of the facts stated in the notice. 

made, and of its date. 

a Tt A ■ 133: B.A.» 191^» * t37. 

ParaUel enactments.—B.A., 18 » • .-.slna 

«y. Any affidavit may be used In a Court having lunsd.cbo 

sJreor..sL.. unde r this Act .ft .3 awo rn---__ 


The 'trord* "«« d’® 
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(a) in 1.8 the states before— 

(i) any Court or Magistrate, or 

(it) any officer or other person appointed to administer oaths 
under the Code of Civil Procedure, 1908 (V of 1908); 

(b) in England, before any person authorized to administer oaths 
in His Majesty’s High Court of Justice, or in the Court of 
Chancery of the County Palatine of Lancaster, or before any 
Registrar of a Bankruptcy Court, or before any officer of a 
Bankruptcy Court authorized in writing in that behalf by 
the Judge of the Court or before a Justice of the Peace for 
the county or place where it is sworn; 

(c) in Scotland or in Ireland, before a Judge Ordinary, Magistrate 
or Justice of the Peace and, 

(d) in any other place, before a Magistrate or Justice of the Peace 
or other person qualified to administer oaths in that place 
(he being certified to be a Magistrate or Justice of the Peace, 
or qualified as aforesaid, by* an Indian Consul or Political 
Agent or by a notary public). 

118. (1) No proceeding in insolveniy shall be invalidated by any 

yoraai def ct formal defect or by any irregularity unless the Court 

inv»u4ate before which an objection is made to the proceeding 

is of opinion that substantial injustice has been 
caused by the defect or irregularity, and that the injustice cannot be 
remedied by any order of that Court. 

(2) No defect or irregularity in the appointment of an official 
assignee or member of a committee of inspection shall vitiate any act 
done by him in good faith. 

Parallel enactments.— B.A., 1883, n. 143 j B.A., 1914, a. 147. 

119. "Where an insolvent is a trustee within the Indian Truateo Act* 
j^AppUcation of Tnateo (XXVU of 186G), scction 35 of that Act shaU 

or have effect so as to authorize the appointment of a 
now trustee in substitution for the insolvent (whether 
Vo untarily resigning or not), if it appears expedient to do so, and all 

j Substituted by tho A.O. 1950 Tor “ the Pfovinees 
words “of India” wore ropoalod ibid. 

tical A *^*****1 ibid, for “a British Minister or British Consul or British Poli. 


>.-t. I. A. 
s. 117-119 
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^■'isLsi ^“to ol' ‘io service of tie ooiico 

■ ^‘^’why tho order should not be made. 

Local Amendment. 

■ In Bombay ; In s. 123 of the Act for the words “Government of 

ndia ^vhc^c they occur ftt both the places and for the words “Governor 
General in Council” tho words “State Government” shall be substitnted. 

^Vide B. 9 of Bombay Act XX of 1033. 

pl23A. In Bombay : Stale Government to determine the amount to be 
set apart and the sums to he transferred out of certain accounts relating to 
the office of the official Assignee, Bombay. —The State Government may, 
out of sums and securities standing to tho credit of the accounts of the 
OfiRcial Assignee, Bombay, specified in clauses (1) and (2) from time 
to time after consultation with the High Court of Judicature, Bombay,— 

(1) determine the amount to bo set apart out of— 

(t) the Unclaimed Dividend (Capital) Account, and 

(n) the Chief Clerk and Sealer’s (Insolvent Debtors’ Court) 
Investment of Unolaimed Balances Account, 
for meeting the claims of creditors or debtors made within the period 
specided in section 122, and 

(2) transfer sums to the revenues of the State Government 
from— 

(t) the Unclaimed Dividend (Capital) Acooxmt, 

(tt) the Unclaimed Dividend Bevenue Account, 

(ill) the Chief Clerk and Sealer’s (rnsolvent Debtors' Ooort) 
Investment of Unclaimed Balances Account, and 
(le) the Chief Clerk and Sealer's (Insolvent Debtors’ Court) 
Investment of Interest Account.} 


»123B. , * . - 

Parade/ ectactmenls.-~S.A , JS93, e. 162 (4); B.A., 1914. s 163 (4). 

124 m 1^0 person shaD, as against the official assignee, be entitle 
' to withhold possession of the books of aecoun 
Access to insoiTcnt's belonEins to the insolvent or to set up any J 

looks, ° ** 

thereon. , 


* luserted by Bombay Act Jir of 1033. a. 10. 

* Omitted by the A.O. I960. 
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(2) Any creditor of the insolvent may, subject to the control of the P.-t. I. A. 
Court, and on payment of such fco, if any, os may be prescribed, inspect 
at all reasonable times, personally or by agent, any such books in the 
possession of the official assignee. 

125. Such fees and percentages shall be charged 
reel and peiwntaees. for and in rcspoct of proceedings imder this Act as 
may bo prescribed. 

Local Amendment. 

In Madras : S. 125 of the Act shall bo re-numhered as suh^section 
(1) of that section and after that section so re-numbered the following 
Bub-section shall bo added, namely :— 

[ (2) ' The Official Assignee shall transfer to the account and credit 
of the State Government, in such manner and at such times as may he 
prescribed in this behalf: 

(a) all fees and percentages received by him under this Act after 
the commonooment of the Presidency-towns Insolvency 
(liladras Amendment) Act, 1943, and 

(b) all fees, percentages, commission and other remuneration 
received by him after such commencement either ns a trustee 
in a composition or as an agent of another Official Assignee or 
an^ Official Receiver .]—Vide s. 16 of Madras Act V of 1943. 

In Bengal: S. 125 of the Act shall bo re-numbered as sub-section 
(1) of that section and after that sub-section as so ro-numbered the 
following sub-sections shall be added, namely ;— 

I (2) The Official Assignee shall transfer and pay to such authority 
and in such manner and at such times as may be prescribed in this be¬ 
half all fees and percentages received by him after the commencement 
of the Presidency-towns Insolvency (Amendment) Act, 1936 and the 
same shall be carried to the account and credit of the State Government.] 

[ (3) Any percentages or commission or other remimeration received 
by the Official Assignee if appointed as a trustee in a composition or as 
agent of another Official Assignee shall be similarly so transferred and 
paid by him.]* 


' * laserted by Bengal Act xviii of 1936, s. 11. 
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P.-t I. A. 
5S. 126,127 


126. All Courts having jurisdiction under this Act ehail make snch 
orders and do such things as may be necessary to 
to mh*otheSf eiv® offcofc to scction 118 of the ^Bankruptcy Act, 
1883 (46 & 47 Viet. C. 62) and to section 60 of 
the Provincial Insolvency Act, 1007 (in of 1907). 


ParaUelenacJmenlL—B.A., JS83,a. lD14,e.l22; Pmv.LA.,8. 77. 


127. *(1) Repeal of Enactments (Repealed). 


(2) ♦ • ♦ The proceedings under an insolvency petition under 
Ba-tteg Indian Insolvency Act, 1848 (11 & 12 Viet. 0.21) 

pending at the commencement of this Act shall 
except, 80 far as any provision of this Act is expressly applied to 
pending proceedings, continue, and all the provisions of the said Indian 
Insolvency Act shall, except as aforesaid, apply thereto, as if this Act 
had not been passed. 
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THE FIRST SCHEDULE. 

{See section 26.) 
Meetinqs of Creditors. 


1. The official assignee may at any time summon a meeting of 

„ , creditors, and shall do so whenever so directed by the 

MfeUngs of Creditor*. « . , j-* u i i. 

Court or by the creditors by resolution at any meetmg 

or whenever requested in writing by one-fourth in value of the creditors 
■who have proved. 

Parallel Enactments.—This Sehodulo is baaed on Scb. 1 to the Bankruptcy Act. 

1883. See now B.A., 1914, Sch. I. See Comparative Table on p. 966. 

2. Meetings shall he summoned by sending notice of the time and 

place thereof to each creditor at the address given in 
^^^^moning of meet- proof, or, if he has not proved, at the address 
given in the insolvent’s schedule, or such other 
address as may be known to the official assignee. 

8 . The notice of any meeting shall be sent off not less than seven 
days before the day appointed for the meeting and 
may be delivered personally or sent by prepaid post 
letter, as may be convenient. The official assignee may, if he thinks fit, 
also publish the time and place of any meeting in any local newspaper 
or in the Official Gazette.^ 


4. It shall be the duty of the insolvent to attend any meeting which 

the official assignee may, by notice, require him to 
*twnd’^if'req^ed!“^ attend, and any adjournment thereof. Such notice 
shall be either delivered to him personally or sent to 
him at his address by post at least three days before the date fixed for 
the meeting. 

5. The proceedings held and resolutions passed at any meeting 

shall, unless the Court otherwise orders, be valid 
l^oceeding* not to be , a. • i 

offtouce^*'’^ non-receipt notwithstanding that any creditor has not received 
the notice sent to him. 


6 . A certificate of the official assignee that the notice of any meeting 

... has been dulv eiven shall bo sufficient evidence of 

PioofoflsBueofnotice. , , j , * 1 . _ 4 

such notice having been duly sent to the person to 

■whom the same was addressed. 

* Substituted by the A. 0.1937 for “Local Official Gazette”. 


Sch. I 
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7* Where on the request of creditors the official assignee Bummoiis 
Cost of meeting. ^ TOCcting, there shall bo deposited •mth the tmtten 
request the sum of five ropcea for oyery twenty 
creditors for the costa of summoning the meeting, including all disburse- 
mcnts: Provided that tbo ofiiciol assignee may require such further sum 
to bo deposited as in his opinion shall bo sufficient to cover the costa and 
expenses of the meeting. 

chainaao. ^ olficinl assignee shall be the ohainnao 

of any meeting. 

9. A creditor ahall not bo entitled to vote at a meeting unless he has 
Eight to tote proved a debt provable in insolvency to be due 

to him from the insolvent, and the proof Ims been 
duly lodged one clear day boforo the time appointed for the meeting. 


10. A creditor shall not vote at any such meeting in respect of any 
Xo tot« la teiiwct of tiniiquidated or contingent debt, or any debt the 
leniindebu. valuo of whicb is not ascertained. 


11. Por the purpose of voting, a secured creditor shall, unless he 
fiwared cediior surrenders his security, state in his proof the parti' 
oulars of this security, the date when it was given, 
and the value ot which be assesses it, and shall be entitled to vote only 
in re^ct of the balance, if any, dno to him after deducting the value of 
his security. If ho votes in respect of ius whole debt, b© shall be deemed 
to have surrendered his security, unless the Court on application is satis¬ 
fied that the omission to value the security has arisen from inadvertence. 


12. Where a creditor seeks to prove in respect of a Bill of exchange. 

promissory note, or other negotiable instrument or 
wStw.lMuSrat."' on nrhicli the iOTolvent is linbls, suck BiU of 

exchange, note, instrument or security must, sabjec 
to any special order of the Court made to the contrary, be produced to 
the official assignee before the proof can be admitted for voting. 


13. It shall be competent to the official assignee, within twenty- 
eight days after a proof estimating the value o a 
JS w*” «;ourity has been made me ot in voting at any 

eecurity. meeting, to require the creditor to give up ^ 

security for thebenefit of the creditors generally, on payment of tho va uo 


so estimated. 
14. If one 


partner in a firm is adjudged icsolvent, any c^i 
whom that partner is indebted jointly with the o 
partners in tho firm, or any of them, may prove 


proof by partner. 
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debt for the purpose of voting at any meeting of creditors and shall be Sch* I 
entitled to vote thereat. 

15. Tlio official assignee shall have power to admit or reject a 
ro^t«fofflcw»ssi 2 . purpose of voting, but his decision 

proof*’ shall bo subject to appeal to the Court. If he is 

in doubt whotlicr the proof of a creditor should be 
admitted or rejected, ho shall mark the proof as objected to, and shall 
allow the creditor to vote, subject to the vote being declared invalid 
in the event of the objection being sustained. 

16. A creditor may veto either in person or by 
proxy. 

17. Every instrument of proxy sliall be in the proscribed form 
Instruttient of proxr. and shall he issued b 3 * the official assignee. 

18. A creditor may give a general proxy to his attorney or to his 
Oeaeruj proxr manager or clerk, or any other person in his regular 

oraplojTnent. In such case the instrument of proxy 
shall atato the relation in which the person to act thereunder stands to 
the creditor. 


19. A proxy shall not be used unless it is deposited with the official 
^eftre^*iate'of ^^7 before the time appointed for 

®«ung. the meeting at which it is to bo used. 

Official usignee as 20. A Creditor may appoint the official assignee 
to act as his proi^. 

21, The official assignee may adjourn the meeting from time to 
Aajottnimeiit of meet- und from place to place, and no notice of the 

adjournment shall be nece^ary. 

22. The official assignee shall draw up a minute of the proceedings 
iiijmte of proceedings, at the meeting and shall sign the same 


THE SECOND SCHEDULE. 

(iS'ee section 48 ) 

Proof of Debts. 

Proofs in ordinary cases. 

1. Every creditor shall lodge the proof of his debt as soon as may Sch. H 
Time for lodging proof, be after the making of an order of adjudication. 

Parallel enactments.—B.A., 1883, S^. H, r. 1; B.A., 1914, Sch II, r. 1 j Prov. 

IjV., b. 33. ' 
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fioiun 


2. A proof may bo lodged by delivering or sending by posfc in a 

registered letter to tiio official assignee an affidavit 
McHje of lodging proof. . 

verifying the debt. 

Parallel enactments.—B.A.. 1883, Seh. 11, r. 2; V.A., lOli, Sch. IT, r. 2 j Troy. 
I. A., 8. 49. 


$. Tho affidavit may bo mod© by the creditor himself or by some 
person anthorued by or on behalf of tho creditor. 
Aothority to make jf tnado by a person so authorized, it shall stata his 
authority and means of knowledge. 


Parallel enactments.—B.A., 1883, Scli. jr, r. 3; B-A., 1914. Sch. II, r. 5. 

4. Tho affidavit shall contain or refer to a statement of accou^ 
showing the particulars of tho debt, and shall specify 
Contat.of.«d.vtt. „„chets, if My, by which the same cm he 
mbstontiated. The official assigneo may at any time call for the piodm- 
tion of tho vouchers. 

Parallel Mjetmettle.—1883. Bcb. n, r. 41 B.A.. mi. Sch. n, r. i. 

„ 5. Tho affidavit shall state whether the erwiitor 

Aftdttit to «t*t« If . , -. 

cwdiwr bolds wcoritr. fg fg not o secured creditor. 


Parallel enaetmeiit..-BJl.. 1883. Sch. 11. r. 5: B.A., 191<, Sch. It, r. «• 

6 . A creditor sbaU bear the cost of provfflS 
ccMcfp/crtcsCeH*, ^,(,4 „^es 3 the Court otherwise specially ordera. 

parallel eaaetmenis.—B.A.. 1883. Sell. 11, r. 6; B.A.. 1914. Seh. B. '■ 6- 

7. Every creditor who has lodged a proof shall bo ontWrf ^ «= 

aud euamirm tho proofs of other creditors at 

night to 8 e« »ad exa* 

Otoe proof. re^isonnoie times. 

parallel euaclnienls^B.A., 1883, Sch. II, r. ^ B.A.. isit. Sch. . 

8. A creditor in lodgiog his proofs shall deduct b, 

trade discounts but he shall rrol be 
OedBcMoa to M maC" deduct any discounts not euceedir^ v p 
Worn proof. amount of his claim, which he may 

500 to allow for payment in cash. „ , „ . 8 . 

ParallelenaelmeDt!--BJr.,1883,Soh.II.r .81 BA,lOU. o. -• 

Proof by secured creditors, 

p. „ a tl 

Vh.ro .w.n« 


Parallel enactments.—B A. 


.. , 885 . Soh. B. r. 9 1 BJl., I 9 ». S'*- • 
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10. If A sccurctl creditor Burremlcrs ]»? soenrity to tho official Sch. 11 
riwf wfrf Kojrity Assigtico for tho general benefit of the creditors, 

if fomadenA. j,yovc for his wholo debt. 

Panllel enactments.—U.A., IR^I, Seh. 11, r. 10; B.A.. lOU, Sch. II. r. 11. 

11. If A secured creditor does not either rcalizo or surrender his 

securitv, ho shall, before ranking for dividend, state 

pioof In oUifT e**«. , ,, T .. , ' 

m JUS proof tho particulara of hts security, tho dato 
when it ■w'os given and tho value at wliicli bo assesses it, and shall bo 
entitled to receive a dividend only in respect of tho balance duo to him 
after deducting tho value so assessed. 

PjLtallel enictmcnts.—«.A., 16S3. StU. II. t. ll; n.A.. 1014, ScU. II, 1 .12. 

12. (1) AMvero a security is BO valucil tho official ossigneo may at 

V... . anj* time redeem it on nav-ment to tho creditor of tbo 

assessed value. 

(2) If tho official assignee is dissatisfied with tho value at which a 
security is assessed, ho may require that tho property comprised in any 
security so vnlucd bo offcrtxl for sale at such times and on such terms and 
conditions as may bo agreed on between (ho creditor and tho official 
assignee, or as, in default of agroemont, tho Court may direct. If tho salo 
is by public auction, tho creditor, or tho official assigneo on behalf of the 
estate, may bid or purchase : 

Provided that tho creditor may at any time, by notice in UTiting, 
require tho official assigneo to elect whether lie srill or will not exorcise 
hLs power of redeeming tho security or requiring it to bo realized, and if 
tho official assigneo docs not, within six months after receiving the notice, 
signify in svriting to tho creditor his election to exercise the power, be 
shall not bo entitled to exercise it; and tho equity of redemption, or any 
other interest in tho property comprised in tho security which is vested 
in tho official assignee, shall vest in tho creditor, and the amount of his 
debt shall bo reduced by tho amount at which the security has been 
valued. 

Parallel enactments.— B.A.. 1883, Sch. II, r. 12; B.A , 1014, Soli. II, r. 13. 

13. Where a creditor has so rained his security, he may at any 

time amend tho valuation and proof on showing to 
v«iu»- satisfaction of the official assignee, or the Court, 

that the valuation and proof were made 6ono fide 
on a mistaken estimate, or that the security has diminished or increased 
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sch.n in valuo since its previous valuation; but every such amendment shall 
bo made at the cost of tho creditor, and upon such terms as the Court 
shall order, unless tho official assignee shall allow the amendment without 
application to tho Court. 

Parallel enactments.—B.A.. 1883, Sch. II, r. 13 j B.A., 1914, Sch. n, r. 14. 

14, Where a valuation has been amended in accordance with the 
■foregoing rule, the creditor shall forthwith repay any 
surplus dividend which he has received in excess of 
that to which bo would have been entitled on the 
anfended valuation, or, as the case may be, shsU be entitled to be paid 
out of any money for tho time being available for dividend, any dividen 
or share of dividend which ho has failed to receive by reason of them 
accuracy of the original valuation, before that money is made appUca e 
to the payment of any future dividend, but he shall not be entit e o 
disturb the distribution of any dividend declared before the date o ® 
amendment. 

Parallel eaaclmeil!s.-B.A.. 1883, Sch. II, r. 14 , B.A , 1914, Sch, II, r. IS- 


15. If a creditor after having valued his security t-• 

realizes it, or if it is realized under the P™™'?" , 
ccAr.Sur.uy"": rule 12, the net amount realized ’“T 

for the amount of any valuation previously 
the creditor and shall be treated in all respects as an amended va 
made by the creditor. 

Parallel enactments.—B A., 1883, Sch. II, r. IS { B-A., 1914, Sch 

16. If a secured creditor docs not comply with ^"any 

, , ^ rules, he shall bo excluded from aU sha 

Exclusion from shar¬ 
ing In diTidend. dividend. 

Parallel .oaefmenle.-B.A . 1883, Sch. II. r. 16 : B.A , 1914, Sch. H, r. IJ- 

17. Subject to the provisions of rule 12, a creditor sh ^ 

receive more than sixteen annas in the P 
linui or reccirt j„tere8t as provided by this Act. 

Parallel enaefmenls.-BA.. 1883. Soh. II. r. 16; B.A„ 1914, Sch. H. r. 18- 
rating Am,mis of Properly Moriyogid, and of the Sale Iherco 

IS. Upon application by any person estate and 

ony part ofthe insolvents re , ntherwise* 

Into mortgftgo, ig by deed or Otherw 
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whether the same is of a legal or equitable nature, or upon application by Sch. H 
the ofl3.cial assignee with the consent of such person claiming to be a 
mortgagee as aforesaid, the Court shall proceed to inquire whether such 
person is such mortgagee, and for what consideration and under what 
circumstances ; and if it is found that such person is such mortgagee, and 
if no sufficient objection appears to the title of such person to the sum 
claimed by him under such mortga^, the Court shall direct such accounts 
and inquiries to be taken as may be necessary for ascertaining the princi¬ 
pal, interest and costa due upon such mortgage, and of the rents and 
profits, or dividends, interest or other proceeds received by such person 
or by any other person by his order or for his use in case he has been in 
possession of the property over which the mortgage extends, or any part 
thereof, and the Court,.if satisfied that there ought to be a sale, shall 
direct notice to be given in such newspapers as the Court thinice fit, when 
and where, and by whom and in what way the said premises or property, 
or the interest therein so mortgaged, are to be sold, and that such sale 
he made accordingly, and that the official assignee (unless it is otherwise 
ordered shall have the cond uot of such sale; but it shall not be imperative 
on any such mortgagee to make such application. At any such sale the 
mortgagee may bid and purchase. 

Zocal Amendment. 

^[In Bengal: In Rule 18 in the second schedule for the words and 
brackets “(unless it is otherwise ordered)” the words and brackets 
(unless it is otherwise ordered for reasons to be recorded in writing)” 
shall be substituted. 


ConveyanceB, 


19. All proper parties shall join in the conveyance 
to the purchaser, as the Court directs. 


20. The moneys to arise from such sale shall be applied, m the first 
Proceeds of place, in payment of the costs, charges and expenses 

* of and occasioned by the application to the Court, 

and of such sale and the commission (if any) of the official assignee, and 
m the next place in payment and satisfaction, so far os the same extend, 
of what shall be found duo to such mortgagee, for principal, interest and 
Costs, and the surplus of the sale moneys (if any) shall then bo paid to the 
official assignee. But if the moneys to arise from such sale are insuffi¬ 
cient to pay and satisfy what is so found duo to such mortgagee, then ho 
shaU be entitled to prove as a creditor for such deficiency, and receive 
dividends thereon rateably with the other creditors, but so os not to 
disturb any dividend then already declared. 


* Vide B. 12 of Hengal Act xnn of 1936. 
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21. Por the better taking of such inquiries and accounts, and 
p making a title to the purchaser, all parties may be 

qutry. ^ ” cxomincd by the Court upon interrogatories or 

otherwise as the Court thinks fit, and sbali produce 
before the Court upon oath all deeds, papers, boolcs and writings in their 
respective custody or power relating to the estate or effects of the iosob 
vent as the Court directs. 


Periodical payments, 

22. When any rent or other payment falls due at stated periods, 
p«iodjc»i payments. adjudication is made at any time 

other than one of those periods, the person entitled 
to the rent or payment may prove for a proportionate part thereof up 
to the date of the order as if the rent or payment grew doe from day 
to day. 

Parallel enactments—B.A., 1883, Sch, JI, r.) & j B.A., 1W4, Sefa. 11, t. 20. 

Interest. 


23. (i) On any debt or sum certain whereon interest is not 

served or agreed for, and which is overdue when the 
iBterese. debtor is adjudged an insolvent, and which is pro¬ 

vable under this Act, the creditor may prove for interest at a rate set 
exceeding six per ceatam per annum — 

(a) if the debt or sum is payable by virtue of a written instrument 
at a certain time, from the time ivhen such debt or sum ^vas 
payable to tbo date of such adjudication ; or. 


(b) if the debt or sum is payable othenvise, from tho time when a 
demand in writing has been made giving the debtor notice 
that interest will bo claimed liom the date of the deinao. 
until tho time of payment to tho dote of such adjudicatiofl. 


(2) Where a debt which has been proved in insolvency includes 
interest or any peeuniajy consideration in lieu of hJ^*^*^* L 

consideration shall, for the purposes of dividend, be calcnlat^ fuAijht 
not exceeding six per centum per annum, without prejudiw o 
of a creditor to receive out ot the debtor s estate any ^ „ 

interest to which he may bo entitled after all the debts proved 
paid in full. ^ 

Parallt! enaclmeDts.—B jI„ 1883, Sch. II. r. 20; BA.. S«’h' 

Pro*'' i. A., *• 48. 
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Debt payable ai a future time. 

24. A creditor may prove for a debt not payable when the debtor 

is adjudged an insolvent as if it were payable pre. 
fotoe) payable In seutly, and may receive dividends equally with the 
other creditors, deducting therefrom only a rebate 
of interest at the rate of six per centum per annum computed from the 
declaration of a dividend to the time when the debt would have become 
payable, according to the terms on which it was contracted. 

Parallel enactments.—B.A., 1883, Bch, n, r. 2i; B.A., 1914, Sch. II, r. 22, 
Prov. I. A., a. 45. 

Admission or rejection of proofs. 

25. The of&cial assignee shall examine every proof and the grounds 

of the debt, and in writing admit or reject it in whole 
Uon^pJISjf. or in part, or require further evidence in support of 

it. If he rejects a proof, he shall state in writing to 
the creditor the grounds of the rejection. 

Parallel enactments.—B.A., 1883. Sch. II. r. 22; B.A.. 1914. Bch. II, r. 23. 

2S. If the official assigaee tkiaks that a proof has been improperly 
admitted, the Court may, on the application of the 
may expunge official assignee, after notice to the creditor who 
^ made the proof, expunge the proof or reduce its 
amount.' 

Parallel enactments.—B.A., 1883, Sch. n, r. 23; B.A., 1914, Sch. II. r. 24; 

Prov. 1. A., fl. 60. 

27. The Court may also expunge or reduce a proof upon the appli- 

„ cation of a creditor if the official assignee declmes 

Power for Court to , . ^ °_ 

«Mnge or reduce to mterlere m the matter, or in the case ot a composi¬ 
tion or a scheme upon the application of the insolvent. 

Parallel enactments.—Bji„ 1883, Sch. II. r. 25 ; B.A., 1914, Sch. II, r. 20; 

Prov. I. A., s. 60. 


THE THIRD SCHEDUIiE. 

[Enactments repealed'] Repealed by s. 3 and Sch. II of the Repealing 
and Amending Act, 1914 (10 of 1914) ]. 


Sch. n 


Sch. m 
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CALCUTTA RULES MADE UNDER THE PRESIDENOY-TOWNS 
INSOLVENCY ACT, HI OF im. 


Bales—P.-t. I. A. 


Preliminary. 


Calcutta !• Those ruloa may Lo cited as “Tho Calcutta Insolvency Ruleg, 1910”. They 

8)ia]J com© into oporation on the iat January, IDJO, and shaU, so far as practicable, 
apply to all mattora arising, and to all proceedings token in any matters under the 


2, In those rules, unless the context or subject-matter otherwise requirea— 

(а) “The Act” moans the Presidency-towns Insolvency Act, 1009. 

Tho Court’* includos tho Registrar when exercising the powers of the Oaurt 
pursuant to the Act, or these Rules. 

Creditor’’ includos a corporation or firm of creditors in partnership. 

“Debtor’’includes a firm of debtors in partnership, and includes any debtor 
pioceoded against under the Act, whether adjudged insoUent or not. 

“Judge” moons tho Judge of tho High Court to whom tho Insolvency business is 
for the time being assigned, under section 4 of the Act. 

“Registrar” moans the Registrar In Insolvency of tho High Court. 

Schome" moans n scheme of arrongomont pursuant to the Act. 

“Sealed" means sealed with the seal of the Court. 

“Taxing Officer" means and includes the officer of the Court whose duty it is 
to tax costs m Insolvency proceedings. 

“Writing" includes print and “written’’ includes printed. 

(б) Words importing the plural number Include the singular, ®pd 
importing the singular num^r include the plural, and words uaporting 
the mascw'ne gender include feminine. 

(c) Tho provisions of eoction 2 of the Actrfhall apply to these Rule^ 
any other torma or oxptosstons defined by the Act, shall, in these Rui , 
have the mooning thereby assigned to them. 

8. Wiere by the Act or these Rules the time limited for doing Bny ^ 
thing is less than six days any day on which the offices of tho Court are w y 
closed shall be excluded in computing such time. 


I’OTTTU. 

4. The forms in the Appendix, where applicable, and where they 

applicable, forms of a like character with such variations as by 

require shall be used. IVhor© such forms are appliwble, wy costs oc^ ^ 
the use of any other or more prolix forms shall be borne by or disallow 

party using the some, unless the Court shall otherwise direct. 

PART I. 

Court Procedure. 

Court and Chambers. . 

5. The following roattere and applications shall bo heard and dotorBun 
in open Court, namely:— 

(а) The public examinatiou of debtors. 

(б) Applications to approve a composition or scheme or arrangoD>e 

(c) Applications for orders of dischaigo. transfer. 

(d) Applications to set aside or avoid any 

^ ' security or payment, or to declare for or against the title oi tn 
Assignee to any property adversely claimed. 
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Rnles- 

^ («) Applications for tho committal of any person to prison for contempt. 

(/) AppoaU against tho rojoction of a proof or applications to expunge or 
reduce a proof, vrhore the amount ih dispute exceeds Bs. 2,000. 

Any other matter or application may bo hoard and determined in chambers 

6. Tlie Begistrar may, under the gimeral or special directions of the Chief 
Justice, hoar and determine any naatter or application mentioned in sub-section (2) 
of section C of tho Act. 

7. _ Any matter or application pending before the Bogistrar which tho Begistrar 
has jurisdiction to dotormine, shall bo adjourned to bo heard before tho Judge, 
if tho Judge shall so direct. 

8. Subject to tho provisions of tho Act and these Buies, any matter or appli¬ 
cation may at any time, if tlie Judge or (as the case may be) the Begistrar thinks 
fit, be adjourned from Chambers to Court or from Court to Chambers j and if all 
the contending parties roquiro any matter or application to be adjourned from 
Chombers into Court, it shall bo so odjoumed. 

Proceedings. 

. (1) Every proceeding in Court under tho Act shaU be dated and shall be 

instituted “In Insolvency*’, with the name of the Court and of the matter to which 
it relates Numbers and dates may be denoted by figures. 

(2) All applications and orders shall be instituted ex parte the applicant. 

, (3) The first proceeding in every matter shall have a distinctive niunber 
to it by the Begistrar, and all subsequent proceedings m the same mattnr 
shall hear tho same number. 

(4) Tho Forms in the Appendix shall be used, with such variations or addi¬ 
tions as circumstances may require. 

10. All proceedings m Court shall be written or printed, or partly written 
«id partly prmted, on paper of tho size hitherto used in insolvency. 

11. AH proceedings of tho Court shall remain on record in tho Court, bo as 
TO form a complete record of each matter, and they shall not be removed for any 
P^ose, except for tho use of the Officers of the Court, or by special direction of 
the Judgo or Begistrar ; but subject to the provisions of Rule 39(a) they may at 
all reasonable limes be inspected by tho Official Assignee, tho debtor and any creditor 
who has proved, or any person on behalf of the Official Assignee, debtor or any 
such creditor. 

12. All notices required bj- the Act or these Rules shall be in writing, unless 
these Rules otherwise provide, or the Court shall in any particular case otherwise 
order. 

. 13. All summonses, petitions, notices, orders, warrants, and other process 

issued by the Court shall bo sealed unless otherwise provided by these Buies. 

14. Whore the Court orders a general roeetiogof the creditors, it shall bo 
^^tnmoned as the Court directs. Unless otherwise directed, the Official Assignee 
shall, not less than seven days before such mooting, send a notice of such meeting to 
^'itch creditor At the address given in his proof, or where ho shall not have lodged his 
proof at the address given m tho schedule of aflairs by tho debtor or such other 
address as may bo known to the Official Assignee. 

. IS. All office copies of petitions, proceo^n^, affidavits, books, papers and 
Citings or any parts thereof required by the Official Assignee or by any debtor or 
by any creditor or by the attorney of tho Official Assignee, or of any such debtor, 
or creditor shall bo provided by the Registrar; and shall, except as to figures, be 
fairly written at length and be delivered out without any unnecessary delay, and 
in the order in which they shall have been bespoken. 


-P.-t, I. A. 
Calcutta 
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CALCUTTA RULES MADE UNDER THE PRESIDENOT-TOWNS 
INSOLVENoy ACT, III OF 1909. 

Preliminary. 


Rules—P.-t. I. A. 

Calcutta 1. Those rules may bo cited as “Tho Calcutta Insolvency Rules, 1910”. They 
shall com© into operation on the Ist January, 1910, and shall, so far as practicable, 
^ply to all matters arising, and to all proceedings taken in any matters under the 

2. In those rulos, unless tho context or subject-matter otherwise requires— 

(а) "The Act" means the Presidency-towns Insolvency Act, 1909. 

The Court” includes the Registrar when exercising the powers of the Court 
pursuant to the Act, or theso Rules. 

‘'Creditor” includes a corporation or firm of creditors in partnership. 

“Debtor” inelados a firm of debtors in partnership, and includes any debtor 
proceeded against under the Act, whether adjudged insolvent or not. 

“Judge” rnoons tho Judge of the High Court to whom the Insolvency businegais 
for the time being assigned, under section 4 of the Act. 

“Registrar” moans the Registrar in Insolvency of the High Court. 

“Scheme” moans a scheme of arrangement pursuant to the Act. 

“Sealed” means sooted with the seal of the Court. 

“Taxing Officer" means and includes the officer of the Court whose duty It w 
to tax costs in Insolvency proceedings. 

“Writmg” includes print and “writt«»” includes printed. 

(б) Words importing tho ploral number include the eiDgulsr, and 
importing the singular number include the plural, and wera* uaponatg 
the masculine gender include feminine. 

(c) The provisions of soction 2 of the Actiohall apply to these Rules, ^ 
any other terms or expressions defined by the Act, shall, in tliese itui > 
have the meaning thereby assigned to them. 

8. Wiero by tho Act or these Rules the time limited for doing any 
thing is less than six days any day on which the offices of the Court are 
closed shall be excluded in computing such time. 


Forms. 

4. The forms in the Appendix, whore applicable, and where 
applicable, forms of a like character with such variations as by 

. * ..—Mcable, any costs 

, . born© by or disallowed to tho 

, vise direct. 

PART I. 


Court Pboceoobe. 

Court and Chambers. . 

5. The following mattere and applications shall be heard and deten“^ 
in open Court, namely :— 

(а) The public examination of debtors. 

(б) Applications to approve a composition or scheme or arrange 

(c) Applications/orordersofdiscbarge. transfer, 

(d| Application, to ret "“g.TnTl'llSS "f th 

security or paj-raent, or to doclaie for or gainst 
Assignee to any property adversely claimed. 



PBESIDENOT-TOWNS INSOLVENCY BOLES, OALOUTTA. 


a057 


Rules- 

(e) Applications for tho committal of any person to prison for contempt. 

(/) Appeals ogainst tho rejection of a proof or applications to expunge or 
reduce a proof, whoro the amount ih dispute exceeds Bs. 2,000. 

Any other matter or application may bo heard and determined in chambers 
6. The Bogistrar may, under the general or special directions of the Chief 
Justice, hear and determine any matter or application mentioned in sub-section (2) 
of section G of tho Act. 

, 7. ^\ny matter or application pending before tho Registrar which the Registrar 

jurisdiction to dotormine, shall be adjouroed to bo heard before the Judge, 
if tho Judge shall so direct. 

8, Subject to tho provisions of tho Act and theso Rules, any matter or appli- 
cation may at any time, if the Judge or (as the case may be) the Registrar thmks 
fit, ho adjourned from Chambers to Court or from Court to Chambers; and if all 
^ contending parties require any matter or application to be adjourned from 
Chambers into Court, it shall be so adjourned. 

Proceedings. 

. 8* (1) Every proceeding in Court under the Act shall be dated and shall be 

instituted ‘‘In Insolvency", with the name of the Court and of the matter to which 
it relates Numbers and dates may bo denoted by figures. 

(2) AU applications and orders shall be instituted ez parte the applicant. 

. (3) The first proceeding in every matter shall have a distinctive number 
wsi^ed to It by the Registrar, and all subsequent proceedings in the same matter 
shall hear tho same number. 

(4) ^e Forms in the Appendix shall be used, with such variations or addi. 
MOHS as circumstances may require. 

10, All proceedings In Court shall bo written or printed, or partly written 
“Id partly prmted, on paper of the sim hitherto used in insolvency. 

11. All proceedings of the Court shall remain on record in the Court, so as 
form a complete record of each matter, and they shall not be removed for any 

except for the use of the Officers of the Court, or by special direction of 
he Judge or Registrar ; but subject to the provisions of Rule 39(o) they may at 
a I reasonable times be inspected by tho Official Assignee, the debtor and any creditor 
Who has proved, or any peraoa on behalf of the Official Assignee, debtor or any 

such creditor. 

, 12. All notices required by the Act or these Rules shall be in writing, unless 

ord*^ Rules otherwise provide, or the Court shall m ony particular case otherwise 


. 13. All summonses, petitions, notices, orders, warrants, and other process 

®®usd by the Court shall be sealed unless otherwise provided by these Rules. 

14. Where the Court orders a ^neral roeetingof the creditors, it shall bo 


sumni' 

sha) 

eacl 

ptCK 

add 


15. All office copies of petitions, procoedings, affidavits, books, papers and 

MTiiir.™- .. . . ... . .- - — Tdebtor or 

y such debtor, 
to figures, bo 

. iry delay, aiid 


-P.-t. J. A. 
Calcutta 
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Rules—P.- 
Calcutta 


1.1. A, 

16. ~ 
ever the 
the Oflici 
the date • 
raadum o 
was duly ^ 


^Vhe»• 
or 160_in 
leof wilb 
JO aietQo- 
10 notice 


Motion^ and Praettee. 


17* Every epplicatioa to the Coart (unless otherwise provided fay tlwse 
or the Court sbaU m any particular case otherwise direct) shall be made by 
supported by affidavit. The notice of motion shall be in Form No. lA »n t s 
Appends with such variations os the circumstances may reqaire- 


support thereof have been duly served upon such party ; providett 
if satisfied thot the delay caused by proceeding m the ordinary way 
entail serious mischief, may make any order ea> parte upon such 
and otherwise, and subject to such undertaking, if any, as the ^urt may 
just} and any party affected by such order may move to set It aside. 


d than 


20. (1) ^^^l6re o respondent intends to use offidovits in 

motion, he shall dSver copies of such affidavits to the applicant net less t 
two days before the day appointed for the bearing. doKwf 

(2) ^Vher6 an appUcont intends to use affidaviw fh*day faofore 

eopios of such affidavit to the respondent not later than 4 p.ro. on t 7 
thebearing. _ ..♦>,-rnurt Bhallboofopimoo 

21. . • ^ .to have, of oucbt to 

that any * jon or appiicnti^iii or 

have had, . * * . . be given, upon surn 

adjourn tl 

terms as the Court shall think fit. ' aj^o be 

22. The hearing of any motion " 

adjourned upon such terms (if any) 03 the .inn or of any 

oo T« in which Dorsonal service of any notice ofinof|«f»' 

lotion; ana m 


ler. . anv opro^ rootwa 

,!m to Lo tn 

Uod shall on no account ho deinr 

lurt. 
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Rules—P.-t. I. A. 

27. Except in cases of cniorgency, or for any other cause deemed sufficient Calcutta 
by the Court, all metiona shall bo made and hoard m the order in vrhich they are set 
down on the list of motions prepared by the Registrar. 

Prtparaiion of Orders, 


2r. 

annuli 
order. 
order 


proper party to complete such order) bo the duty of tho Registrar to report such 


his hands belonging to tho estate pay tho amount required, to tho Registrar who 
shall thore-upon complete the said order. In tho event of there bemg insufficient 
assets in tho hands of the Official Assignee to meet tho foes required or a portion 
thereof tho Official Assignee shall give a certificate lo that ©fleet and the Registrar 
shall upon production of the said certificate and the payment of the amount availa¬ 
ble from tho estate direct that tlio order shall bo completed and that the fees or 
such portion'thereof as may not bo available shall not bo levied. 

. 28A. In all cases where any such order aa is mentioned in tho previous Rule 

ifl . . ,> .1 T’ . ,t . « _J .1.. ........ ...... 


^sioas of this rule ought not to apply he may so order, and in such case the order 
shall be completed by the Registrar without the foes payable m respect of the 
completion of the said order being levied. 

28Bt ^Vho^e an order of discharge is granted subject to tho condition that 
J^^pnent shall bo entered against tho insolvont notlung contained in Ride 28 
shall require the Registrar to prepare and complete the said order tmtil the insol* 
has given his consent in tho prescribed form to Judgment being entered agamst 

him. 

29. A person who has the carriage of an order shaU obtain from the Registrar 
fin appointment to settle the order, end shall give reasonable notice of the appoint¬ 
ment to all persons who may bo affected by the order, or to their attorneys. 

Discovery of Debtor’s Properly, 

_ 80. Every application to tho Court under section 36 of tho Act shall be in 
wiitmg, and shall state shortly the grounds upon which the application is made. 

Appropriation of Pay, Salary, Income, A*c. 


With such variations as circumstances may require. 

. 32. Wliere an order is made under section 60 of the Act, the Registrar shall 

give to the Official Assignee a sealed copy of the order, who shall communicate the 
WEQ6 to the chief of the department or other person under whom the pfiy» ealary, 
income, or emolument is enjoyed or by whom tho same is paid or disbursed. 

83. Where an order has been made for the payment by an insolvent, or by his 
employer or the person by whom the same is paid or disbursed for the timo bemg, oi 
a portion of his pay. income, or salary, the insolvent may, upon his ceasing to receive 
fi pay, salary, or income, of tho amount ho received when the order was made, apply 
w tho Court to rescind the order, or to reduce the amount ordered to be paid by him 
w tho Official Assignee. 
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Warrml,, Arrala, and Oammilmenls. 


ths provisions “'’““y warrant issued under 

police, officer ns iho CouA rr^y to ““ S'sl- » 


Act ho sholl bo eivoli'iSto UioSt^J^to”^™™? "oolioo S4 of the 

inontionod in tho warrant who ehiU} nm!i or Keeper of the prison 

may from timo to before the Court as it 

shall otherwise ordorr and nnv Loot-* na ^ ^ ^be Court 

possession of tlio debtor which mav goods and chatteb in the 

Official Assignee. ^ ^ ®ball forthwith bo lodged with ’ 


tho^Aiit. Ihn ®PP™bondod under a warrant issued under section 3fif2t 

mi 


of 
issui 
diat< 
orde 
of th 
recei 
to tl 
him \....» 


35B. 
forthwith, 
before the 
the iSuperir 
as the case 


I biiuo tia nw court may order, 


1, “ wotrant issued under section 36f2) of the Act shall 

,e • • 


or iiio pany ut whose instance such warrant was issued, reoort 


iito>v uppiieu lor the examination or warrant. 

36. An application to th© Court to commit any person for contempt of Court 
-shall bo supported by affidavit, and be filed in th© Court in which the proceedings are. 

37, Subject to the provisions of the Act and of the Kules, upon the filing of an 
application to comnut, the Begistrar shall fix a time and place for the Court to hear 
the application, notice whereof shall be personally served on the person sought to 
b^e committed, no^ less than four clear days before the day fixed for the hearing of 

ny case m which th© Court may think fit, the 
» of th© notice by advertisement or otherwise, 
be given. 

^ S7A. Any witness (other than the debtor) required to attend for tho purpose of 

being exaramed, or of producing any document, shall unless otherwise ordered be 
entitled to the like conduct money and payment for expenses and loss of tune as 
upon attendance at a trial in this Court in its Origmal Jurisdiction. The Court may 
at any time of such examination or attendance fix the sum to which the witness is 
-entitled and make an order for th© payment thereof by the person upon whose 
appheation the witness has been sommoned to attend Such order may direct 
immediate payment cf the sum fixed or any part thereof and may make such P®/' 
ment a condition of the commencement or continuance of the examination of the 
witness. 


'>w»>ing ftuy 
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Rules- 

89. (1) If a debtor or witness examined before thoKegistrar refuses to answer 
to the satisfaction of the Registrar any question which he may allow to be put, the 
Registrar shall report such refusal in a summary way to the Judge, and upon such 
report being made the debtor or witness in defamt shall be in the same position and 
be dealt with m the same manner as if he had made default m onswermg before 
the Judge. 

(2) The report of the Registrar shall be m writing, but without affidavit, and 
shall set forth the question put and the answer (if any) given by the debtor or 
witness. 

(3) _ The Registrar shall, before the conclusion of the examination at which the 
default in answormg is made, name the tune when and the place where the default 
will be reported to the Judge : and upon receiving the report, the Judge may take 
such action thereon as he shall think fit. If the Judge is sitting at the time when 
the default in answering is made, such default may be reported immediately, 

(4) The report of the Registrar may be in the Form No. 3, in the Appendix. 

fierutce and Execution of Proeets. 

39A. The notes of the deposition of a person oxammed under sec. 30 of the 
Act shall be signed by the person examined and notwithstanding that such notes 

.have been filed, shall not be open to inspection by any person other than the 
Official Assignee, ilie person examined shall be entitled to a copy of the deposi* 
payment of the usual charges ; except as aforesaid, no person otlier than the 
Official Assignee shall be entitled to a copy unless the Judge or Registrar shall so 
direct. 

40. Every attorney suing out or sorving any petition, notice, summons, 
order, or other document, shall indorse thereon his name or firm and place of business 
m Calcutta, which shall be called his addre^ for service. All notices, orders, 
“oc^oats, and other written communications which do not require personal sorvico 
shall be deemed to be sufficiently served on such attorney if left for him at hia 
address for service. 

41. Service of notices, orders, or other proceedings, shall be effected before 
me hour of six in the afternoon, except on Saturdays when it shall bo effected 
before the hour of two in the afternoon. Service effected after six in the oftemoon 


42, It shall be the duty of such officer as tho Court may direct, to Bor\o such 


But this Rule shall not be construed to require any order, summons, petition, 
or notice to be served by an officer of the Court whicln is not specially by the Act 
or these Rules required to be so served, unless the Court shall in any particular 
proceeding by order specially so direct. 

43. IVhere notice of an order or other proceeding In Court may bo served by 
“OBt it shall be sent by registered letter. 

44. Every order of tho Court may bo enforced as if it were a decree of the 
Court to the same effect. 

Eueinees of the Court. 

45. The Judge shall regulate the insolveni^ sittings of the Court. 

.46. Tlie office of the registrar shall bo k^t open daily, throughout the year, 
during such days and during such hours as the offices on tho Original Side of the 
Court are kept open. 


-P.-t. I. A* 

Calcutta 
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47. (I ) Tho Ccm«-■■ 


'* 1 . ■“* eipresf diroction, coats of an opposed motion aliali 

foiiOB’ tht' evotvt, Biid shaU bo taxed as tetwoen party and party. 

Qti action is brought against the Odiciai itss/gneo as represafitiog 
tno ostato of the debtor, or n-hora the Odictal Assignee is made a party to a cause 
or matter, ori tbo application of any other party thereto, be sbaJl not fee pereonaify 
Jioblo for costa unless the Court othonrisa directs. 


48. Every order for payment of money and costs, or either cf them, shall be 
sealed and be signed fay the Regiatrar, and shall fae farth«ith filed with ths 
proeoodingB. 




Taxing 0£iur. 

60. AlMuJ), .. 

Origtni * • . • , . . , 

to the . ‘ . 

i'l. . ■ ‘ . 

hero ... 

the 

Where no fees are proscribed under Holes 204 (a), 204 fb) and 204 W 
hereunder, three-fifths of the fees contained in the table of fees made and estabhaW 
in the lOgh Court, Origitval Side, sheti so for os circumstances pemut be opplieabw 
to and charged foe. 

63. Upon the taxation of any bill of costs, cV.n'-~>«> -y “*** ? 

the • ■ , , I . 

lus. . • ’ ' 

and ^, —JL, 

54. The Taxing Officer shaU keep e rogUter of all WU taxed by him. 
to Eorm No. 6 in the Appendix, and shaH. within fourteen days of the 3lst iwy P 
Doceniber in each year, mate a rotwra to the Chief Justice, aceordiag 
No. einthe Appendix, ofall bills taxed by him during the twelve months preewnns 
auch Slat day of JDtoembor. 

65. No attorney employed by the Official A&signeo shall lodge his bill of 
\rith the taxing officer, witliont presenting it to the Official Assignee. 


of cos**' 
with 1 ' 
forth . 


57, Before taxing the Ml of costa of anyattomey employed 
Assignee, tho Taxing Officer shall reqairo » certificate in wnling. referred to 
preceding Itnle, signed by tho Officiid Aasignee. 


68. -‘ ■** ' ***■'. . ... It 

cation of th • ■ '■ * .i* ' " 

at the rote ‘ . ■ •. * • ■ * ■ ' 
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69. Whore ony party to, or porson offoeted by, any proceeding to 

make an application for an order that ho bo allowed Ida costs, or any part of them, 
incident to such proceeding, ond such opplication is not made at the time oi the 
proceeding— 

(1) Such party or person shall 8er\’o notice of lus intended application on the 
Official Assignco ; 

(2) The Official Assignco may appear on such application ond object thereto, 

(3) No costs of or incidental to such application sholl bo allowed to the applicant* 
unless the Court Is satisSed that the application could not have been made at tne 
time of the proceeding. 


order of priority, namely:— 

First .—The actual eipenses incurred by the Official J^ignee m protecting the 
property or assets of the debtor, or any part thoreof and any 
meurred by him or by his authority in carrying on the business of the aeoto { 

Next.—Any fees payable to or costs, charges or expenses incurred or autbotised 
by the Officitd Assignee. 

Wa!.—The balimco of any doposila lodged with the OtBciol Assignee under these 
Boles. 

Next.—The remuneration of the special manager (if ony) 

Next.—The remuneration (if ony) of the Official Assignee. 

Next.—Any allowance made to the insolvent pursuant to an order of the Court. 

Next.—Any costs directed by the Court to be paid out of the estate. 

!>, ■. ..... _K««n nrobented by a 

. ■ ^ debtor files 

, ' * ir, unless in 

' . special cir* 

cumstances which make it just that such costs should be aHowed, no costs shall be 
allowed to the debtor or his attorney out of the estate. 


63. (1) Where the joint estate of ony co-debtor is insufficient to defray any 
costs or charges properly incurred, the Official Assignee may pay such rosts or 
charges out of the separate estates of such co-debtora, or ono or ™ore of 
TOch proportions as m his discretion the Official Assi^eo may thma nt. xne 
Official Assignee may also, as in his discretion ho may *bink fit, p y y 
charges properly incurred, for any separate estate out of the joint e oHtate 

“ly other s^a/ate estate) and airy part of the costs or charges of the joint estate 
which affects any separate estate out of that separate estate. 

(2) ^Vhere the joint estateof any co-debtorsisinsulficionttodefray^y^tsor 

charges pronetlv incurred, the Official Assijmee may pay such c«ts ®bar^3 oi^o^ 


^octa any separate estate, out of that separate estate. .No 

Rule diaU be made out of a separote estate or joint estate by the Official Assignee 
without an order of the Court. 


-P.-t. h A. 
Calcutta 
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64. A-- • 

Act shall 
and ft copj 

Assignee, ttie uisolvei 


Annt*7m«n/ of Adjudication. 


Protectton Order 


davs^nrevSfw ^ apply for a protection order, shall give four 

unless the Tonrt- o>, II Official Assignee and also to each execution creditor 
ess the Court shall think fit to dispense with notice to any of such creditors 

vent to*he Mowtog“ oms”!!!* “ protection of on iiuol- 

"NoTE.—Notice ishemhvffiv*" ♦« **.«!.—»—^ • . . . r 


Registrar.” 

PART II. 


FnocBBDmos. 

Inwlvenet/ Petition. 

■ 4.® petition shall be fairly written erpnntedorpartly written andparfly 


such variations as circumstances may require. 

^ 67.^ (1) Where a petition is present«3 by a debtor ho shall, besides inserting 


petition shall also state whether any previous petition has been presented to tjw 
Court either by or against the debtor, with particulars of any such petition and the 
manner in which it was disposed of. 

(2) Where a petiticm is presented against a debtor who resides or carries on 
business at an address other than the address at which the debtor was residing 
or carrying on business at the time of contracting the debt or liability in 
of which the petition is presented, tho petitioning creditor, in addition to stating 
in the petition the descnption of tho debtor, as of his then prewnt address 
description, shall, in the petition, describe tho debtor as lately residing or ® 

on business at the address at which h® was residing or carrying on business w 
the debt or liabib'ty was incurred. 

68. Evoiy insolvency petition shall be attested. If it be attested m 
the witness must be an Attorney, or Magistrate or the Official Assignee or the 

trar or a Commissioner for oaths and affirmations. If it bo ath-sted out ot ' 
tho witness must be a Judge or Magistrate or a British Consul or Vico-Cons“‘ o 
Notary Public. 

69. (1) Upon the presentation of a petition by a debtor, the p©tition« 
deposit with the Official Assignee the sum of Rs. 60, and such further 
as tho Oiurt may from time to time direct, to cover tho fees and expenses 


: shall 
ran/) 
to be 



PRESIDENCY-TOWNS INSOLViaTOT RULES, CALCUTTA. 


1066 


Rules—P.-t.'i: A. 

iacurred by the Official Assignee ; and no petition shall bo received unless the receipt CslCUttft 
of the Official Assignee for the deposit payable on the presentation of the petition, 

IS produced to the proper officer of the Court. 

(2) Upon the presentation of a petition by a creditor, the petitioner shall 
deposit with the Official Assignee the sum of Rs. 76, and such further sum (if any) 
as the Court may from time to time direct to cover the fees and expenses to be 
incurred by the Official Assignee; and no petition shall be received unless the 
receipt of the Official Assignee for the deposit, payable on the presentation of tho 
petition, is produced to tho proper officer of the Court. 

(3) ‘ ■ ■ * “ ' 'on the 

applicatio , of the 

Said sum ( ' thereof 

for service on the insolvent. 

(4) The Official Assignee shall account for tho money so deposited, to tho 
creffitor, or, as the case may be, to the debtor’s estate, and any sum so paid by a 
petitionmg creditor shall be repaid to such creditor (except and so far as such deposit 
may be required by reason of insufficiency of assota for the payment of the fees of 
tod expenses incurred by the Official Assignee) out of the proceeds of tho estate 
m the priority preaerihed by these rules. 


Creditor’s Petition. 

70. A petitioning creditor who is a resident abroad, or whose estate is vested 
in a trustee under any law relating to insolvency, or against whom a petition is 
^dmg under the Act, or who iias made default of payment of any costs ordered 
by any Court to be paid by him to tho debtor, may be ordered to gi\‘e security 
for costs to the debtor. 


71. Every creditor’s petition shall be verified by affidavit. 

72. ^Vhen the petitioning creditor cannot hirosolf verify all the stotemonts 
contained in tho petition, ho shall file m support of the petition tho affidavit of 
some person who can depose to them. 

73. Whore a petition is presented by two or more creditors jointly, it shall 
necoMary that each creditor shall depose to tho truth of all tho statements 

which are within his own knowledge ; but It shall be sufficient that each statement, 
in tho potition is deposed to by some on© within whoso knowledge it is. 

73 A. Every petition by a creditor foradjudicationof a debtor shall bo presented 
to tho Registrar for admission. 


730. If on such examination it shall appear to tho Registrar that tho peti¬ 
tion IS not in order or that ony foe or sum has not been paid or deposited as proscnbeil 
or that in any respect tho provisions of tho Act or of these Rules have not been 
®®™plied with or that for any other sufllcicnt reason tho petition should not bo 
tomitted, ho shall endorse tho petition accordingly specifying tho defect or irrcgula- 
nty by reason whereof the same should not bo admitti^ and after sueli endorao- 
mrat ho shall return tho petition tc tho applicant or at tho option of the applicant 
refer lum to the Judge. 


Hearing oj Petition. 

74. (li WTiore n petition is fil«l by a debtor, tho Court sliall forthwith 
make an adjudication order thoroon. 
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CcUcuitS \Vljere a.petitioa is filed by a creditor, the Court sbsU, upoo proot of 

such etat^ents in the petition as the C^urt shall think ea&aoat, fortbmth niaks 
an adjudication thereon, unless tbe Court is of Dpinton that the petition ought to 
be eervod on tho debtor, in which caso the Court shall adjourn tbe hearing of ti« 
petition to eorao date and time to bo fixed by tho Court. 

75. Wiaro a creditor’s petition has boon directed to bo served upon a debtor, 
such service shall be efibcted by an o^cer of the ^urt or by the creditor or hrs 


or that for any other caoso prompt persona! service cannot bo ehecteu, it nj*»> 
order substituted gervito to bo made by dohveiy of the petition to some adiilt m* 
tnato at his usual or lost known tesidaneo or place of business, or by regUtored 
letter or in such othor manner as the Court may direct, such petition ehail then 
ha deemed to havo been duly served oa the debtor. 

76. ^Vhoro tho Court orders service of the petition on the debtor, such 
shall bo proved by affidavit, with a copy of tho petition attached, which sbwl be 
filed in Court forthwith after tbe servico. 

77. . . • . . * 

who is no • . . • 

Court ma> 

ions 4ta it shaii think fit. 

78. If a debtor upon whom the Court has ordered service of ^ 
petition dies before service thereof, tho Court may order servico to bo 

the legal roprosentatives of the debtor^ or on such other persons as the war J 
think fit. 

-• 

■ • •• • • ■ , , on 

• • ■ or 

■ , . ' if 

■ * , rh 




flf. On tho anocdratico of the debtor to show thoiTSeff sj 


«« \ 'pi.e Court shall in the absence of by 

, ■ i" ■ , jf such prli- 

, ' ' , , «■ . etitioo r»*f 


83. -n.. ptn»n»l attodw.* »f‘'“P"*'"""?®tl» ►Ij.a™”' 
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neys, it known. 


and place fixed for the hearing of the application. 

8S. An application for extension of time for the adjourned hearing of a petition 
anall be in writing, but need not be supported by affidavit, unless m any case the 
Court shall otherwise require- 



hy the Court. 


InUrim Beceivtr. 

8S. After the presentation of a petition, upon the application of a creditor, 
or of the debtor himself, and upon proof by affidavit of sufficient ground for the 
appointment of the Official Assignee as interim receiver of the property of the debtor, 
or any part thereof, the Court may, if it thinks fit, and upon such terms as may be 
just, make such appointment. 

89. Where an order is made appointing the Official Assignee to be interim 
receiver of the property of tho debtor, such order shall bear the number of the peti¬ 
tion in respect of which it is made and shall state the locality of tho property of 
which the Official Assignee is ordered to toko possession. 

90. Before any such order is issued, the person who has made the application 
therefor shall deposit with the Official Assignoo, the sum of Rs. 100 towards the pre¬ 
scribed foe for the Official Assignee, and such further sum as the Court shall direct 
for the expenses which may be incurred by him. 

91. If the sum of Rs 100 and such further sum so Jo bo deposit^ fo^the 


-P.4.1. A. 
Calcutta 


and the expenses incurred by the interim rocotver), out of the proceeds ol the estate 
in the order of priority prescribed by these Rul^ 



10G8 


potltfo^ iJ^O'K. afto, 

■"r^foraj, '^^'^‘‘alKn 


■™»a tiorj; ™ »1 til 

‘■«.- Of a. a, 

“ccount /or'S t 'ST' on '">f'ion as Jie maj- 

? -"oaSj's '®snsi" “fe.t3 rr ""»••»»» 

*'?«. oWr *^o Cburt I,®S®'n8t whom - 'S"®® •« connech’^^^ to 

other ordAi-° the 8om *” of »rf ,. ""'th the astafa 

'° be fflade “.I"!? “SamM! „ ™ ®«mmai;™ ""/b” ‘'«bSStSy a> boon 


•'VO- onler »„'"■ 'bo Court L'‘^"‘“ wliom ■ "■ ooiuien,,"™ 'bfoo Kale, t 

o‘bor OM., “"•'«i the "*r “" oMor „f 'ot,o„ „u 

'° benade 4iiht ‘‘S“mMror ,u""""»«l/S°"r""’ ‘''biSS'Soe^baa been 

o» '^nfiodfcj.affi[ia»-je> 
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ahall be iu the Form No. IS In the Appendbt, -with euch variations or additions as Calcutta 
circumstances may require. The insolvent shall file with the Registrar the verified 
Schedule together with the duplicate Schedule which shall be forwarded by tho 
Registrar to the Official Assignee. 

103A. Tho Court may on the appheatiem of the insolvent allow him at any 
time before bis discharge to amend his schedule of afiatrs. Such amendments shall 
bo verified by tho insolvent. 

PuNie Examination of Debtor. 

104. When an adjudication order has been made against a debtor, it shall 


such day and at such hour. 

105. Where any order is made appointing the time and place for holding tho 
public examination of a debtor, the Ofhclal Assignee shall servo a copy thereof on 
the debtor, and shall give to the creditors notice of such order, and of tho timo and 
place appointed thereby seven days bofore the day appointed. Tho Oflicial 
Assignee shall also send a notice of such order to such newspapers as tho Court 
may, from time to time direct, or in default of such direction, as he may think fit. 
^ order for public examination shall bo sufCciontiy 6er\’ed on tho debtor if left 
for him at tho address of his attorney on record. 

108. WTiere the Court is of opinion that a debtor is failing to disclose his 
aiTairs, or whore the debtor has failed to attend the public examination, or any 
Adjournment thereof, or where tho debtor lias not complied with any order of tho 
Court in relation to his account!, conduct, dealings, and property and no good 
cause is shown by him for such failuro, tho Court moy adjourn tho public oxamin* 
ation tine die and may make such further or other order as tho Court shall think fit. 

107. \Vhoro an examination has been adjourned tine dte, and tho debtor 
ilosirea to have a day ajipoiiitod for procooding with his public examination, tho 


uclraying the expenses aforesaid shall bo rotumed to tho debtor. 


avumination was lu^rtcd, seven daj*s beforo tlio day appointed. 

109. (I) An application for an order dlcpensmg with the public examination 
of a do’'*--. ■■ •.•••• , ' ' ' • ■ ' 

place o ■ ■ . ■ 

rnontal - . ■ . .' , ... ■ ■ ■■ , '' ■ 

cxainin •, . ■ • i . . , • • • • ■ 

Appoint.ju uy luiy VAiun iiiutng juri’kiiciion so lo u« »o iuuiuiyi> ii>'« ajhuia oi of 
roprosonl tho debtor or by any rolntivo or friend of the debtor who mny appear to 
the Ojurl to be a proi'or person to make tho appUcaticn. 

(2) Wli.'ro tho opplication is ma«lc by tho Official it may lx* nuwl'* 

r* parte unj tlio ovidenoi in support of tlio application may I** pivin I'j* n rt-jwi 
ofthe Oflirinl Aiuttrnco to IlwCourt, the contents of which rej'ort shall l>o io-civ»xl 
os pni?M facie ev idcnc«' of the matters tlicroin stated. 
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^2fiB _ ®hai/ |,„ ° or cf to i ^'^■S'fiOQ 


indA»_ 




“"’e t/n-rt * fc^vo no*,- tiife^ ^ * “"ujfWd. 

afS'.'5arr::*sS?2S:iiS 

• rif Offi! ®f^’'"»*iOQ of #i. ^^®'Patjoa 

I ootico Of ‘*®«of by 1 *«’a»o fixp*,! u "* **« d*Vidoai 

PiD/VanJ tAo4ctfn__ 


prooA «h© titna « '® P«>of ?“cA proof - ^ga 

^ ^otice of tbv^, t^Ofeof by ^ "^^gno® 1 t'“»o fixa,i i, rf'Vidoai 

=!'.■»" St™ '■> As, o®"*' vlsSlTO/^,. -_ . .. 
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1314 The amount of the dividend may, at the request and risk of the creditor, 
bo transmitted to him by post. 

131A. In all cases in which an insolvent la pubhcly examined under Section 
27 of the Act and there are assets belongmg to the estate of the insolvent, the OfTicial 
Assignee shall, in due course of administration and subject to rule 60, pay the foes 
for sweanug and reducing into writing the deposition of the insolvent and for filing 
tho exhibits put in 

Discharge. 


cular paper. 

(2) Notice of the day appointed for tho hearing of tho debtor’s application for 
dtscharn shall bo sent by the Official Assignee to each creditor not less than ono 
hionth mforo tho day so appointed. Such notice shall bo in tho Form No. 23 m 
Ihe Appendix. 

183. In every case of an application by an insolvent for his discharge, tho 
hfport of the Official Assignee shaU bo filed not loss than sovon daj-s Iwforo tlio timo 
fixed for tho hearing of tho oppheation. 

134. •" - ■ - 

conduct or , • . ' ' • 

than two d • . ■ i 

.u- iWi-. .1 ...-o....uln4.Mi.. ui law iUJMll, •! "‘Uy, 


lie with tlio Registrar 
than 4 p. m. on the 

uay ixjioro tho hearing ol me oiipui^inou. 

185. An insolvent shall not bo entitled to have any of tho oosU of or incidonUl 
to his application for lus discharge oUowed to him out of bis ostolo. 

. , . _ . _.... r-.Y^nditianoUy upon tlio 


require. 




e^hutta "°^^o^nrr. 

'’“”'‘»ii.,/5j.«»M of p„rt_ 

^“"“■raand^^JrotsWp . 


“'«>«. *“'* »»P»r.te „7?™ “““ be 

P>ne[\j‘) *.o«,-«. “‘""■'•P..*.. 

iiuiA#;^ _ ° ttiav . J® apDen^-. ^ 
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PART m. Calcutta 

Spzcmi Rbocedtt&es. 

Small Inaotcencies. 

157. An application liy tbe OfEcial Assi^eo that tho estate of a debtor maj 

1)6 ordered to be adminlatered in a summary manner shall be in the Form No. 31 in 
the Appendix, \rith such variations as cinmmalances may require. Notice of the 
order directing summary administration shall be given by the OfBcial Assignee to 
every creditor who him lodced nroof of a debt or claim exceeding tho sum of 
Ra. 100. ^ ^ 

158. MTiere an estate is ordered to bo administored in a summary manner 
under section 106 of the Act the provasions of tho Act and those Rules shall, subject 
to any special direction of the Court, bo modified as foUows, namely :— 

(1) There shall be no ndvertisemont of any pioceodings in a local paper unleai 
the Re^trar othorvriso directs. 

(2) The title of every document in the proceodings subsequent to the making 
of the order for summary adxninistmtion sWl have inserted thereon the words 

Summary Case”. 

(3) On an application by an Insolvent for lus dischargo, tho certificate of the 
Official Assignoe shall not include, nor shall notices bo sent to, creditors whose 
uabts do not exceed Re. 100. 

(4) Notice of meetings or ofsittii^of the Court slmll only be sent to creditors 
whose debts or claims exceed Rs. 100. 

(5) The estate shall be reahaed with all reasonable despatch, and, where 
r^acticable, distributed m a single dividend wbon realised. 

(6) The costs or chatgos of any person employed by the Official Assignee 
other than of an attorney may be paid and allowed without taxation where such 
costs or charges are withm tho presenbed scale. 

Adminietration of Estate of Person dyiny JuJoZeenf. 

169. A creditor’s petition under section lOS of the Act shall bo in the Form 
bo. 32 in the Appendix, with such variations os cucumstancos may requite, and 
shall bo verified by affidavit. 

160. ^Vbo^o an administration order under section lOS of tho Act is made, 

*uch order shall be gazetted and advertised in the some manner in all rospects aa 
ea order of adjudication is gazetted and advertised. 

161. Tlie petition shall, unless the Court otherwise directs, bo aervad on each 
executor who has proved the will or, as the case may bo, on each person who has 
t^en out Letters of Admiiustrntion, Or the legal ropresontativ’es of the deceased. 

The Court may also, if tho Court thinks fit, onlor tho petition to bo served on any 
other person. 

162. An admimstration order under section 108 of tho Act shall be in the 
Form No. S3 in the Appendix, with such vnnations as circumatancos may roquiro. 

163. ‘Whore an administration order under aoction 103 of tho Act has bwn 




1078 

Bales—p.-i. I, A. 


WESIDENOT.TOWJIS DfSOLVEKOr ETOISS, OAMtnTA. 


Calcutta 


and etaten^t undai-any account, list 

upon produotiou of ® 

AothM uudof Molion 103 of the 

noo, that no eSTcutofoe 0»"‘. ou fho report of the OffleM Aaij. 

as in the opinion of ipade, vonfied, and lodged by such parson 

the administration of nr r®P0rt, may havo taken upon hims^-lf 

the doeeS mtermeddled with, the fmperty of. 

ft poioa dWoftW^^ administration of the estate of 

ft parson dy-ing insolvent, where a mooting of creditors is summoned:- 

a ma^etini^f of achedule I of the Act relating to the mode of sammocing 

a meeting of creditors, and to the poreons entitled to vote at a meeting. 

crtd/toKT these rules, which lyfor to creditors, roictiiys of 

crecatore, tmsteea, and committees of inspection, and 

4h. SlJUU'T'r^’ ‘u w ''“lu». »!•» 3.®®’ 

the provisions of sectiod 106 of the Act, 

SiSdloltSa “ B propeoaiogs ireiu imdet m otdw of 


Stcurily in Court. 


166. Ejcopt where these rules otherwise provide, where a norson is reqwn*! 
to give Mc^ity, Such security shall be in the form of a bond mth one or mote surety 
or sureties in favour of the Registrar. 

1®7. The bond shall be taken in a penal buiq, which shall bo not lea than 
the sum for which security U to bo given. 

168. ^Vhe^o a person has to givo security, he or his surotios may bo wquired 
to lodge in Court a sum or security for money equal to the sum in respect of which 
society is to bo given or title deeds of any property belonging to such per»’Q 
or hia surety or surotios, together with a bond to bo approved of by the Registry 
and to bo executed by such person and his surety or suretios sotting forth tho conch* 
tjon on which the deposit is made. 

169. ^ The rules for the time being in forco in this Court in its Ofdinaty Oriria-’^ 
Cl^^l Jurisdiction relating to surotios and regarding payment into and out of 0)urt 
of money and securities for monoy lodged m Court by way of security for c<wW 
or othorwiso shall apply to mon^ and securities for monoy lodged in Court under 
those rules. 


170. A Ouaranteo Association or Society duly approved of by tho Full 
may bo acceptod as surety upon its joining in a bond with the person reqmr*^* 
to givo eocuntv. 

171. In nil cases whore a person proposes to givo a bond by way of acinty 
he shall serve tho other parties interested or concerned nn<I the BegUtrar, wi 
notice of tho proposed rurelire and tho Repiatror slutll forthwith give 

both parties of tho time and ploeo at which he proposes tlmt tlio sutTuaency 
proposed security sluill bo InvcHtigatotl hy him, and that sliould the ,5 ^ ^5 
have any valid objection to mako to tl>o proposed sureties or eitlicf of them, 
must bo mndo at tlml time. 


172. E' ory person other titan a Coaranteo Kociety, eff^'ting lumsclf •* * 
shall, whero so reqturod, pro.hteo before th** Regisfrar Ids titJo^/'VHfs an i 
and rnnko «n efTdnvit of justincatlen or bo esanuned by the Ib-gritraf w -• 
... ji. , 1. - --- v»'- of *■!» re’'o«y*^7 

' • , ,. , nn.wt 
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1704 Tho bonds ehnll' ' ■ 
trar, or before a Solicitor, 
by a Sobcitor, unless tho B 

174. Whero a person mahoa a dopcsit of money in lien of giving a bond, the 
■Ke^trar shaU make the same over to tho Becistrar of this Court m its Original 
JansQiction. 


of the Bsgis- CslCUttd 
be identified 


Booka to be Jcept and to he made by the Begistrar. 


Registrar shall hoop books according to the Forms Nos. 34, 35 
and ^ in the Appendix, and tho particulars given under the different heads in 
such books shall be entered forthwith after tho proceedings shall be had. 

, Registrar shall make and transmit to tho Cliief Justice such extracts 

rom his books, and shall furnish such information and returns as the Chief Justice 
may from tune to time require. 


177._ ttTiere in the exorcise of his functions under the Act tho Official Assig* 
nee requires to inspect and peruse the deposition of insolvents and of witnesses in 
My matter, the Registrar may on request transmit the same to the Official 


Meeting of Creditors. 

B V fourteen days from tho date of submission of the Insolvent’s 

Mhedule under section 24 of the Act, the Official Assignee shall, unless he hns pre* 
^ 4 ^ *Ppbed for an order for summary administration xinder section 106 (1) of 
e Act, apply to the Court for directions (1) whothor a meeting of croditors should 
M summoned under section 26 of the Act, and (2) whether tho creditors should 
maw w appoint a committee under section 88 of the Act, The Court 

may by its order give directions as to the timo and place of the meeting of creditore 
or any other incidental matters. 


Committee of Inspection. 

rt ^ any caso in wWch tho Court authorises the creditors to appoint a 

munttoe of Inspection pursuant to section 88 of tho Act, the creditors qualified 
vote may at a masting duly convsnod for tho purpose by resolution appoint 
at^ 4ho creditors or the holdors of gonoral proxies or genoral.powers of 

. from such croditors a Committeo of Inspection for tho purpose of superin- 

naing the administration of tho insolvent’s proporty by tho Official Assignee, 
e Committee of Inspection shall consist of not more than five, nop leas than 
tnroQ persons. 

180. A Committeo of Inspection shall moot at such time as they shall from timo 

Ofin appoint and failing such appointment at least once a month; and tho 
p Assignee or any member of the Comniitteo may also call a mooting of the 

mimttee as and when he thinks necessary. 

181, iTio Cororaittoo of Inspection may act by a majority of their members 
pi^nt at a mooting, but shall not act unless a xnajonty of tho Committee are 
present at tho meeting. 

. ^2. Any morabor of the Committeo may resign his office by notice in writing 

S*i®d fay him and dehverod to the Official Assignee. 

If a member of tho Comraittoo becomes insolvent or compounds or 
*™ngoa_with his croditors, or is absent from five consocutivo meetings of tho Com- 
ittoo hia office shall thereupon become vacant. 

tion ^ member of tho Committee may bo removed by an ordinary resolo. 

,v „ ^meeting of creditora of which seven days’ notice has been given stating 
the object of tho meeting. 
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*1, ? 'Vftcanoy oectirrin); In tha ofllce of a niombor of the Committee, 

t eholl forthwith summon n mooting of cfeditore for the pun»«e 

of tilling tho vftCAney and tho mooting may hy tosolution oppoint another creditor 
or other potson ohgiblo os above to fill tlio vacancy. 

1B6> Tlio continiung mnmbors of tho Committoo, provided there be not leas 
than two such continuing mombore, may net notwithstanding any vacant in their 
i»dy; and whoro tho number of moinliors of tho Committee of Inspection is for 
tho time being less than 01*0, tho creditors may increase that numbor so that it 
does not oxeood five. 


187. Wlion a Committeo of Inspection lias been oppointed under section 8S 
of tho Act, the OITicial Assignoo shall in tho administration of tho property of the 
insolvent and in tho distribution thereof amongst his creditors, have regard to 
any ^rectiona that may ho gi%'un by resolution of tho cr0‘litor3 at any general 
mooting, or by tho Committco of Inspection, and ony directions so pven by the 
creditors at any gonoml mooting shall in case of conflict be doomed to override 
any diroctiona given by tho Committoo of Inspection. 

188, ItTion a Committoo of Inspection has boon oppointed under section 83 
of tho Act, tho Onicial Assignoo shall obtain tho consent of tho Committee before 
applying to tho Court for ieavo to do any of tho ttogs for which such leave w 
required by section OS of the Act. 


189. No defect or irregularity in tho appointment or selection of a nwmbef 
of a Cormnitteo of Inapoction slioll vitiate ony not done by hun in good faith. 


190, Tho Ofllcial Assignee shall submit the record book and cash 
gethor uith any other roqmsite books and vouchers, to the Oommiltee of insp«' 
tion (if any) when required, and not Itms than once every three months. 

191. Tho Coninuttoeoflnspeciion shall, not less thanonoe every 
oudit tho cash book and certify therein under their hands the day on 

6£dd bmlc VOS Audited. Tho cortifleato shoU be in tho Form No, 37 in the App® 
dix, with euch variations as circumstances may require. 


192. Neither the OfQcinl Assignee nor any member of the Committee of Insp • 
tion of on estate shall, whde acting as Official Assignee or member 
tee, except by leave of the Court, either ihrectly or indirectly, by himseU o / 
partner, clerk, ogent or servant, become purchnsor of any part of the estate. / 

such purchase made contrary to the provisions of this rule, may be set / 

the Court either on its o^vn motion or on tho application of any person into 


193, No member of a Committoo of Inspection of an giv 

under and with the sanction of the Court directly or indirectly, by hims^ 
employer, partner, dork, ogent or sorvont, bo entitled to derive any pm 
nnv tmnsaction ansLne out of tho insolvency or to receive out of the es _ 3^ 


recov£r*Buch profit aa the cose may bo on the audit of tho Official Assignee « 


195. Where the Official Asagnee carries on the 
aU kip a distinct account of the 

9 total weekly amount of the receipts and payments oa aaon i ^ 
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196. The trading account shall from time to timo and not less than onoa in 
every^ month be verSed by affidavit, and the Official Assignee shall thereupon 
submit such account to the Committee of Inspection (if any) or such member thereof 
as may be appointed by the Committee for that purpose, who shall examine and 
certify the same. 


Sales by the Ojgieial Assignee. 

196A. Unless otherwise directed or resolved by the Committee of Inspection 
or ordered by the Court, the Official Assignee shall not engage an auctioneer to 
Bell the insolvent’s property. 

196B. No sale shall he held by the Official Assignee of any asset or assets 
Or any part of the insolvent’s property without the consent of the Committee of 
Inspection where such committee has been appointed. Such consent of the com¬ 
mittee shall be recorded in a resolution passed by two-thirds of the membora of 
^0 TOmmitteo. Where no such Committee of Inspection has been appointed the 
Official Assignee shall obtain the approval of the ^gistrar. 

196C. Whenever the Official Assignee proceeds to sell the insolvent’s pro. 
perty or any part thereof he shall fir a reserve and get it approved by the Commit- 
of Inspection where such committee exists and in other cases by the Registrar. 

•5^^? resolution authorising such sale and approval of the reserve as afore¬ 
said shall he filed for record and form part of the insolvency proceedings. 

196D, All sales of any part of the insolvent’s property hold in contravention 
of th^ rules shall be void and be set aside by the Court on its own motion on such 
facts being brought to its notice. 

Disdavner oj Lease. 

e ^ lease may be disclaimed if this is approved by the Commit^ 

“*P®otion or by the Registrar when there is no Committeo of Inspection 
tnthout the leave of the Court m any of the following cases, vis. 

(i) ^Vhere the insolvent has not sub-let the demised premises or luiy 
part thereof or created o mortgage or charge upon the lease t and 

(a) The rent roserved and real value of the property leased, as ascer* 

* tained by the property tax ossessment, are less than Rs. 300 

per annum • or 

(b) The estate is administered imder the provisions of section 106 

of the Act; or 

(c) The Official Assignee serves the lessor with notice of his intention 

to disclaim, and the lessor doos not, within seven days after 
the receipt of such notice, give notice to the Official Assignee 
requiring the matter to be brought bolbro the Court. 

(li) TVhere the insolvent has sub-let the demised proraisoa or created 
a mortgage or charge upon the lease and the Official <\saigneo sorvM 
the l<>ssot and the sub-lessee or the mortgagees with notice of his 
intention to disclaim, and neither the lessor nor the sub-loBsoo or the 
mortgagees or any of them, within fourteen daj’s after the receipt 
of such notice, require or retjuirea the matter to bo brought before 
the Court. 

(2) The notices shall bo in the Forms Nos. 38, 39, 40 and 41 m the Appendix, 
With such variations as circumstances may roqniro. 

(3) Except 08 provided by tlus Rule, the disclaimer of a lease without the 
leave of the Court shall bo void. 

. . (*) ^'^horo the Official Assignee disclaims a loose-hold interest ho shall forth, 
itu file the disclaimer with tho proceedings in the Court; and the disclaimer shall 
oontain particulars of the mterost disclaimed, and o staleniont of tho persons to 
of the disclaimer has been given. Until tho disclaimer U filed by the 
uiiicial Assignee, the disclaimer shaU be inoperative. 


-P.-t. I. A. 
Calcutta 
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' {8) XVhore, In purBUjvneo ofnoticftby ttirt OfJicial Ass'ienw of Ha IntenttoD to 

disclaim ft loa«>-ho!d intawt the I'*wr, sub-Iossoo, or mortcaaws roquiros tbo OUBcisJ 
A-sflignoe to nppjy to the Court for leftvn to tho coats of the lessor, suo* 

Joasoo, or tnnrtgapwj eliftll not bo ullotro^l out of the estate of tho iasolvont, exMpt 
in casAa in whicli tho Court is antlsdod that such application was necessary in order 
to do justico botiroon tho partica. 

(8} A disclaimer mado srithoat loaro of the Court under this Role 
void or othonriso Rffoctot! on tbo ground only that the notice required by 
BuJo has not boon gi%'on to *omo person who claims to bo intorosted in the oemiaeu 
property. 

(7) ^Mioro any person claims to be interested in anv part of the 
the insolvent btirdoned erith onerous covenants, ho shall, ftt tho request 
OIQcial Asslgnoe, furnish a statement of tho interest so claimed by mm. 

137A. No mch dmloTOro .Ml Iiomndo by tho OITicioI Afflign" "‘Jj™*,?* 
previous sanction of the Cemmitteo of Inspection when suob a committee n 
appointed and in otlior cases with ttto approval of the Registrar. 

PART IV. 

SlBCEtiAlTEOtfS. 

193. Tho coart m.y, 


the purpose of regulating ftny matlors 
an odm^irativo character. 


r.s.tflaa rtr fraudulently alt«W W 

‘ . . . .. Actor these Rule*ahaU” 

; . . . . ^ . , , . I be liable to bo punished 

( 2 ) Tho penalty imposed by this Rule ehall be in porjca 

Bubslitution for, ony other penalty, punishment, or proceeding to 
may bo lioble. ptactioa. 

200. Non-compliance with ftny of these .^ess^the 

... . • ' or in part as 

■ ' ’ ‘ , . upon such term 

201. Tho Coort moy. under .jwiol ''"““^X”r“to.d ^ 

oitond or obridgo the timo oppoinlod by those anl«i or ni 

Court for doing ony net or tokiog nny ptocooamg. ^ 

202. AU Roles md O/detsminl. nirfet the fcdira 


Practice and Procedure. 


or these roles, the Co;^ 


■ ^.'rThtwurt^wd 

ifoPP..^ “ 
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attorney shall bo rosponaibid to the ofneera of the CJourt'oncl to Calcutta 
for the fees prescribed by these rules: and the like proceedings shall 
M had to enforce pajroent thereof as aro had in this Court in its Original 
Jurisdiction, 


Table oJ Fees 

OFFICERS* FEES. 


Tht RtgUtmr, 

For filing petition, including entry of tho same in the Record Book .. 
For filing Schedule ., ,, ,. ., .. .. ,, ,. 

For every other document which is required to bo filed .. .. .. 

For minuting in the Minute hook every Rale and proceeding, and for 
oveiy copy thereof, each, per folio of 00 words .. .. .. 

For the drawing and fair copying of every warrant to the Sheriff to bring 
up a prisoner or to discharge, release, or further imprison him, and of 
intenm and other orders, each, per folio 

For office copies of all proceedings or accounts, per folio ,, 

For every eertifleato . 

For each search in his office in answer to enquiry 
For reading and marking every exhibit or other proceeding read in Court 
For each Subpeena ,. ,, ., .. ., ,, ., ,. 

For entering Notice of Opposition ., .. .. .. ., .. 

For entering a case in the list of cases for each day’s hearing .. .. 

®^®*y attendance before the Court with records, books or papers, by 
order of the Court or a Judge, or at the request of any party.. 

For calling on each case to be heard ,, .. .. .. 

For every precept .. .. ., ., .. .. .. 

^°^*u^08tlgations or taking of accounts and other matters referred by 
the Court, and for reporting thereon to tho Conrt, for each hour em¬ 
ployed thereon .. ,, .. .. .. .. .. 

^^^^estigations or taking of accounts and other matters referred by 
the Court, and for reporting thereon to the Court, for less than an 
hour .. ., . ® . 

For taking down deposition or examination of an insolvont or a witness, 
per folio . 

To any Commissioner for taking any affidavit at tho jail (including 
attendance and explanation) .. .. . • ,. 

The Taxing 0£lcer oad CommUsionen, 

For taxing every bill of costs, if the amount be less than two hundred 

rupees . 

If two hundred or more, then for each hundred ., .. • • 

For every summons .. •• •• •• •• •• •• 

For every Certificate .. • • • • • • 

For every oath administered and affidavits sworn •« , • .. 

For every office copy when required, per folio 

Tranalaior and InterpreUr'a Pees. 

For translation, per folio •• •• •• •• •• 

For every oath administered to the insolvent or witnesses, each 


Rs. a. p. 
1 0 0 
1 0 0 
0 8 0 

0 5 0 


0 10 0 
0 5 0 

1 0 0 
1 0 0 
0 8 0 
1 0 0 
0 8 0 
1 0 0 

2 0 0 
1 0 0 
1 0 0 

16 0 0 

10 0 0 
0 5 0 
8 0 0 


5 0 0 
3 0 0 
2 0 0 
1 0 0 
1 0 0 
0 5 0 

1 0 0 
1 0 0 
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Drawing and engrossing all affidavits of aervice, per folio .. .. 0 6 0 

Taking instructions for brief, for insolvent .. .. .. .. 3 0 0 

Instruction or observation including drawing thereof .. Rs. 3-0-0 to 6 0 0 

Drawing brief for insolvent, per sheet of 10 folios .. .. .. 6 0 0 

Fair copying for insolvent, per sheet of 10 folios .. .. .. . 2 7 0 

Briefing papers for Counsel, per foho .. .. .. .. .. 040 

If carbon copy, per foho .. .. .. -- -- .. .. 020 

Attending Counsel with brief .. .. .. •• .. .. 140 

Arranging Conference or Consultation .. .. .. .. .. 140 

Attending Conference or Consultation .. .. .. .. •. 600 

Preparing Sub-Poena, engrossing and issuing same .. . ,. 3 0 0 

Copy and service (as before) .. 

Attending Court when application simply adjourned . .. .18 0 

Attending Court with Counsel, and other necessary attendance, not 

otherwise mentioned .. .. .. .. .• .. •• 360 

Attendances relating to any application before Registrar Re 3-0-0 to 6 0 0 

Attending before Registrar when any matter simply adjourns .. .. 18 0 

Receiving draft order and approving same.. .. .. • .. 300 

Receiving notice to settle. 0 10 0 

Attending when order settled and passed .. .. .. .. .. 300 

Attending when settlement odjoumed .. .. .. .. 180 

Pair copy order for service, per folio . .. •. 040 

Writing and sending letters when absolutely necessary .. .. .. 2 7 0 

Drawing adrertisemonta .. .. •• •• •• •• •• 270 

Fair copy advertisements, for printer .. •• .. .. •• 100 

Bills of costs, with copies and getting the same taxed with affidavit and 

all expenses and attendance thereof .• •• •• •• •• 600 

Ditto on further taxation, after hearing .. .. •• •• •• 170 

Letters, messages, etc., not otherwiso charged .. .. .. .. 2 0 0 

Instructions to oppose application .. .. . • »» Bs. 3-0-0 to 6 0 0 

Perusmg notice . 140 

Perusing affidavit, each document .. .. .. .. .. 300 

Instructions for affidavit in opposition ,, .. •• •• •• 300 

Drawing affidavit per folio .. •• •• •• •• •• 060 

Rngros^g same, per folio •• .. •• •• •• •• •• 040 

Attendmg deponent for swearing.140 

Copy affidavit for applicant’s Solicitor, per folio.0 2 0 

Dramng observations .I^' 3*0*0 to 0 0 0 

Briefing paper, original, pet folio.040 

Carbon copy, per folio .. •• •• •• *• •• 020 

Jltgarding Appeab. 

Instructions to present on appeal perusing judgment and advising 

thereon .. .. .. .. •• •• •• •• .. 15 0 0 

Instructions to dnfand an anneal .. •• •• •• 600 
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MADBAS RULES MADE UNDER THE PRESIDENCY-TOWNS 
INSOLVENCY ACT, III OF 1909. 

Jiiaolvency Rules, 1933. 

In tho High Court of Judicatnro at Aladraa. 

In exercise of the po^rs conferred by section 112 of the Presidency*town3 
Insolvency Act, 1909, and of all other powers hereunto enablmg it is ordered that 
the following rules of practice and procedure, and tbo forms set out in Appendix 1 
hereto shall be observed and used in the High Court of judicature at Madras in 
the exercise of its jurisdiction in insolvency and as regards appeals from orders 
and judgments passed in the exercise of the said jurisdiction. 

ORDER 1. 


Preliminary. 


Rules—P.-t. I. A. 

1. Those rules may bo called the Insolvency Rules, 1933, and shall come Madras 
into force on the second day of October, 1933. 

2. Tho forms in Appendix 1 hereto ehaU bo used with such variations as 
circumstances may require. 

8. All previous rules are hereby repealed and superseded except as regards 
proceedings pending on the Ist day of April, 1910. 

4. In these rules, unless there U somotbmg repugnant m the subject or 
context— 


\X'j "Tbo AtV* means tbo ProsideiMy-ttfwid InsoWtfiicy Act, 

(2) "Court" means the Court as defined by the Prosideocy.towns Insol* 
vency Act, 1909, and includes tho Master when exercismg tbe power 
of the Court pursuant to tbe Act, or theso rules. 

(3) "Judge" means the judge for tbo time being assigned imdor section 4 
of tbe Act for the exorcise of the ocigmal jurisdiction of the Court 
in insolvency proceedings. 

(4) "Registrar" includes on "Assistant Registrar". 

(fi) .(Omitted. Vide B.O.C. No. 7422/50 B., dated 29*11*61.) 

(6) “Pleader” includes on Attorney and an advocate when not instructed 
by any Attorney. 

(7) "Pauper" means any person who ot the time be applies for tho benefit 
of the Act, has not assets excoodlog Rs. 100 in vMue. 

(8) Service of notice by the Oilicial Aesignoo on creditors shall bo doomed 
to bo eOected by sending under cortiGcato of posting notice to thein 
at the address mentioood by the insolvent in his schedule except 
in coses where notices are prescribed to bo by registered post. (Added 
by B.O.C. No. 35G0/41-B). 

(9) "Folio” means 175 words, four figures being counted os one word. 
{Vide slip P. Dia. 7330/1949). 

R All . ... — , . . — 1 ..I —- 

pIS'i 

on 

wic . , . , . 

tog .... 

pi 

St ' , ,• 

ai a ■ 


i*rovided further that tbo tiio of tho various forms prescribed under the Act 
the Rules heroin shall bo such os may bo dotormlned from time to time by 
the High Court.—(FWs P.-Dis. No. 642 of 1944). 




Ralei—jp, 
Madras 
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goliUon ^ in v— v. . 

in th ■ . , ’• ', 

tioo. 

^ 7, Tnae first »t 

wWch abali bo w . * * . 

where tbs potittoi . • . ■ ' ' 

«ignatun> of tb© i^^iiuoJier.’ 

to be file • , ‘ . ‘ , , ■ '. 

hours. J- , . ‘ . ‘ 

by the H . . • • . ‘. 

Notice, 

V “PPUMtioo or molion .hsll ba served m Mr party 

■ . • ■ ■ • ■ ' in the 

, ■ • * .10 eiort 

10. Where ' • 

bo shall, ualess tt ' ' . 

deliver copies of • , i 

the day appointed ioe the boarinp. ' ' 

^ 11. All notJcos and other docmnents for tbo service of which no special Boda 

»8 directed may be seat by post by prepaid registered letter to the last known address 
of the person to bo aerv'ed therewith. 

. • . ■ 1 0 

tion to the puhncation so directed. 

13. IVTien the Coort directs that notice should be served on the insohent 


Execulion of Pfoceee. 


oTwm a. 


Court and Chawiers. 


(o) 

(fi) 

W 


Except in the case of small iosolvoacies, the following matters and appU- 
shall be heard a^ dotenoined in open C^urt:— 

Application for an order of adjudication upon a cnxlitor's petition: 
Aoplicstion for the annolmoot of on order of adjudication or fcr an order 
of discharge or foe the revocation or goapemioa of an oniot of discharge } 
The publin eraminatfon ofinsolveota; 

Applications to sat aside or avoid any transfer of property, security, 
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• (e) Applications for injunction j 

(/} Applications for tho committal of any poraon to prison for contempt or 
ottierwbo or for tho roloaso of any parson eo committed ; 

Or) Applications to oxpungo> or roduco a proof, whoro tho omoimt in dispute 
exceeds Its. 1,500; 

[h] Applications to review, rescind or vary any order mode in Court; 

(i) Appeals from doclsions of tho OiEciat Assignoo ; 

(i) Hearing under soction 104 (3); 

(!') Hearing under section lOS (2); 

(0 Appeals from tho oQlcor ompoworod under a. 6. 

2. The following matters ond applications m<xy bo heard and determined 
by tho judge or Master in Chambers:— 

(а) Application for orders of adjudlcaUon upon the potitions of debtors; 

(б) Applications for orders for summary administration; 

(c) All procoodinga in amnll insolvencies, except applications for orders of 
discharge; 

(d) AppUcationa for tho appointment of the Oflicia] Assignee to be interim 
roceivor; 

(e) AppUcationa to stay proceedings against a debtor; 

(/) AppUcationa for the appointment of a special tnanagort 
( 0 ) Applications for or to rescind protection orders; 

(A) A^^Ueoitlona tn extend the time Cot taUng e&y proceeding nr doing ony 

nett 

(0 Applications to saactlon or annul composition or scheme of arrange* 
ment; 

(/) All other matters and applications except those mentioned in Hule 1. 

Provided that the Judgo or Mastor may, at any time, adjourn any appheatioQ 
or matter from ebambera to Court or from Court to chambers. 

8. The Master may refer to the J udge any matter which he considora to be a 
proper one to be so roferrod and tho Judgo may either dispose of the matter or refer 
tho same back to the Master w.th directions as bo moy think fit. 

' * ' * Judge’s or Master’s summons, 

if nmuon in manner prescribed 


ORDER m. 

FetItions tor Orders ot ADToDicanorr. 

Petition by a Dtbior. 

. 1* The petition of a debtor shall state his ordinary place of residence, or 
place of business or employment, his occupation, the amount of hia debts, that ho 
^ ’^^blo to pay them, the cause of his insolvency, ond any facts relied upon by him 
8'ving juri^ictlon to the Court to make an otdjr of adjudication. If the 
d**!'*-- • . • ' - r - * • ■ , I ’ ■ * 

t ■ . 

f- . ■ . . ‘ • 

2. A petition by a debtor shall be verified by the petitioner or in the case of a 
■firm by any of the partneiB. or by Its duly authorised agent, in the m an n er pro- 
•enbod by the Buies of the High Court, in tho case of a plaint. 


-P.-t. I. A. 
Madras 



1090 


PBESlPENCnr-TOWWa meOLVENCV JUDRAS. 


Rules—P.-t I. A. 

Maflras Iwa atrestod and itoprisonwl in execution of a decree, 

tf has bean modo, and 13 subsisting against bis property, 

has ^en^^uod^ ^'*** particulafs of the decree and order under wliich process 


pwvious petition in inaoIvenCT, or has bid 
an DKtor of ad|u<hcaliou oasaod against him, the Athlon sbaU aiso state the 
parcicutara thereof, inoludmg the aorial aumbor of the petition and the manner ia 
which the same was disposed of, 

■^. debtor ehail, together with his petition, present a copy thereof to the 
Zuanager, insolvency oiEcor, to bo forwarded to the Official .Assignee. 


• .Petition by a Crgdttffr. 

6. TV'-y--*’ . . 

or if • ■> • .••••.,. 

and t , ■ • ... 

debtor ' •■■■.. , ■ 

notice t ■ * ■ •. • ■ 

ixapeacl 

7. ^Vhen o petition is presented against a debtor who resides or comss on 

business at an address otbec than the address at which tbs debtor woe residwe or 
carrying on business at the time of ceni^-'-'T *’ ' 

whli*>'t*'*'• , • 


8. If the petitioner ia a secured creditor, be shall give full paruculars of hi# 
seeufity and value the same. 

9. A creditor shall, togalher rritb Ida petitim, hlins W? 

number of copies tberoof for service upon the debtor, the Official Assign 
transferee referred to in rule 6A. The JlMsgor of the Court 

eudarse the date of preaaatation on tho petition and sha/l post it before 

on the nest Court day after presoota^on. 

10. (a) If tb-'• ■ ' • 

jianegor of the. • ' ' . , . . ■ » 

presemtation and * * ' , ■ 

upon the debtor i . • ' • , 

of the Court, in t . ■ ■ • 

of a suromoBS to . ...-419 » buji. nMt or 

(b) If the debtor served wHh'tlw petition under d. 
if the Court does not order service of the petition on tho debtor ^ 

adjudicatinn «« t.’o^n «»— - ' ' I 


ooitn 

tl. Tho aignatoiB ot Iho poreoii ahaU be taiep open » anaa^ 

of flcbnowJ^gment of service in Tonn No. 2 . _ ^ 
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13. A copy of every order of odjudicatioo, ond of any order appointing Madras 
the Official Asaignoo as interim receiver ot a debtor's property, sealed with the seal 

of the Court snail forthwith bo sent by the Itemstrar to the Official Assignee 
(Forms Nos. 3, 4 and S). 

Advtriuement. 

14. (a) There shall bo deposited by or on behalf of tlio petitioner with the 
Official Assignee a sum of twenty one rupees in the cose of a debtor’s petitiori 
and a sum ot twenty six rupees in the coao of a creditor's petition to cover the cost 
ofadv-ertising the necessary noticoa under the Act and under theso rules in a public 
newspaper or newspapers, and of serving tho order of adjudication on a debtor 
wto has not appeared. No petition shall bo locotved unless the receipt of the 
Official Assignee of tho ILgh Court for the deposit prescribed above is endorsed 
therwa. Any unexjjcnded balance of tho deposit shall bo credited to the estate of 
the msolvent concerned (P. Dis, 324 of 47. I*. DU. 610/50. R.O.C. 7422/60.B1.) 

(b) Tbo petitioner shall also deposit in Court with the petition a sum of 
rupee one to cover the cost of publi^ttOD in tho Official Gazotto of the order of 
imjtLhmtioQ and of tho order of annulment if any. The amount so deposited shall 
M croditod to tho State Qovommoot (as amended on 12th Fob. lD46j.(P. Dis. No. 

761 of 1&42.) ' ' 

Scludule of AJfaira. 

■ ^5. The schedule of tho debtor's affairs shall bo in Form No. 6 and shall be 
smtten on a printed form. If tho debtor appears by pleader tho schedule shall be 
attested by him. 

. .y*'^*** otherwise ordered, tho insolvent shoU within tho period prescribed 

IV nu echedulo in Court dlo with his schedule a copy thereof to be forwarded to 

the Official Assignee. 

Unless tho Court othorwiso orders, tho debtor shall together with his 
sc^ulo bring into Court a notice to each of ^ creditors m Form No. 7, and where 
J^tieo^to be served by post, or by a local Court or authority, tho prescribed fee 

18. If a schedule is amended the Registrar shall send it to the Official 
Assignee, who shaU return it after noting the aznendment. 

19. The affidavit prescribed by sec. 24 (1) of the Act shall be made by the 
Of with the leave of tho Court to be obtained by Master's Bummons m 

chambers, by some other person on his behalf bavii^ knowledge of the facts. 

... 20. Unless otherwise ordered, the debtor eball within the time prescribed for 
hung hia schedule, file with the Official Assignee an inventory and appraisement 
. property which he claims to be exempt from division among his creditors, 
statmg Its estimated value, 

21. If tho insolvent fails to prepare and submit his schedule in the manner 
PE®^^*bed by tho Act and these rules, the Official Assignee shall take the orders 
Of tho Court or Master with a view to such advertisement for creditors as may be 
o«8sa^ ®nd he shall likewise from the matenab in hia possession prepare and sub* 
mit to the Court a schedule of the insolvent’a afloira as near as may be in Form No. 6. 

Application for Frolcetton. 

riM application by an insolvent for protection shall be served upon the 

Umcial Assignee and the detaining creditor, if any, ruid unless otherwise ordered 
iipon all creditors of the insolvent who have not been served with notice of the 
petition for adjudication. 


23. __ 11 

and 

of w 



emf 
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24. If an order of protectioa is recalled or revoked by the Court, tbe ^1* 
vent shall forthwith bring into Court any copy thereof which has been furnished 
to him by tho Hegistrar, or aboil file an affidavit accounting for its non-production / 
and in the caso of default, tho Registrar shall post the petition before the Court 
or Master for orders, and thereupon the Court or Master may annul the Adjudica¬ 
tion or mako such other order as it thinks fit- (Forms Nos. 0,10 and 11-) 

25. ^Vhcro the Official Assignee or any creditor who has proved his debt 

• r- ■ —PO of the Act, notice 

. . . » shall specify the 

. ' . . . . . . that the insolvent 

is at liberty to show cause against such order being made. 

26. Where an order is made under snb-soction (1) of section 60 of the Act a 
copy thereof shall bo sent by the Registrar to tho chief officer of the 

under whom the pay or aalory is enjoyed. In case of an order under * 

(2) of section GO of the Act, the Registrar shall give to tho Official Assignee a co^ 
thereof for communication to the chief of tho department or other person unow 
whom the pay. half pay, salary, income, emolument, pension or compensation u 
enjoyed. (Forms NoS. 12, 13 and 14). 

ORDER IV. 

proceedings tchen the Insolvent is in Oaol. 

1. When the debtor is iu gaol, these rules shall be subject to the follow^? 

modifications. _ , , .# 

2. The petition of the debtor ahoH be forwarded by a 

the Civil Debtor’s Oaol to the Manager of the insolvency office together wita 
certificate of the cause and period of bis detention. 

• the Official Assignee, and 

. . , on the last mentioned day and there 

. » in Cooit. 

« P , —Assignee, or the ins^vent, OT a ^ 

■■ ■ . • -nt rosy Issue BJi Older 




ORDER V. 

proceeding bg or against a Pirm. 


. .rz-Mujitort 




isiness there. 
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8. 'When s firm of debtors files an insolvMtcy petition, the same shall contain MsflraS 
the names in full of the individual partners, and, unle^ it la signed by all of them, 
it shall be accompanied by the affidavit of the partner signing it that all tho part* 
nors concur in tho filing of the same. 


j. 5: 4® ^judication order made against a firm shall oporato as if it were an 
adjadieation order made against each of tho persona who at the date of tho presonta* 
lion of the petition was a partner in that firm. 

6. No order of adjudication shall bo made against a firm in the firm’s name, 
but it shall be made against tho partners Individually. 

7. The debtors shall submit a schedule of their partnership affairs ond each 
debtor shall submit a schedule of his separate affairs. 

Proceedings by or against Lunatics. 

(Nob so found by Inquisition) 

8. \Vhere it appears to the Court that any debtor or creditor or other person 
who may bo offectod by any proceeding under the Act or these rules la a lunatic, 
Mt^eo found by inquisition (hereafter called the lunatic), the Court may appoint 

of*t ^ ^ ■ 

catii • • ,. . 

the . 

min I • , . • 

made as horolnaftor montionod, or, if the Court thinks it fit to do so, without 
My previous application. 

9. An application to tho Court to mako on appointment under this rule may 
bo made by any person who has boon appointed by any Court having Jurisdiction 
so w do, to manago the affiaira or property of, or to represent tho lunatic, or by 
any relative or friend of tho lunatic who may appear to tho Court to bo a proper 
person to mako tho application, or by the Official Assignee. 

10. ^6 application may bo mado ex parte and without notico, but in any 
in which tho Court shall think it dosirablo tho Court may require such notice 

of the application os it shall think necessary to bo given to thojDfficinl Assigneo 
or to tho petitioning creditor or to tho person allegod to bo a lunatic or to any other 
person and for that purpose may odjoum tho hearing of tho application. 

.11* ^Tioro the application is made by some person other than tho Official 
Assigneo, it shall bo supported by on affidavit of a duly qualified me<liral practi* 
tlonor as to tho physical and mental condition of tho lunatic. \Micro tho appH* 
is mode by tho Official Assigneo it must bo supported by a report of llio 
OfBcial Assignee, tho contents of which shall bo received as pnrrw/acie oWdenec 
of tho fact therein stated. 

12. M*hen a person has been appointeil wider this rule, any notico under 
fh* Act and these rules sen'cdon or given to such mnon shall have tho same effect 
M if iho notice had boon son’cd on or giTOO lo the lunatic. 


ORDER VI. 

Proceedingr Sub/t^enl to Adjudication. 

1. Tho insoU-ent shall appear before tho Official Asslenoo within one week 
of tho pasiing of tho order of adjudication on a debtor’s petition or on a eredilor • 
petition which has been contested by the Insolvent and in oU.cr cooes wuhm 
one week of tho rervice of tho order of adjudication upon tho insolvent for Use pur* 



1094 


PKESIPKNCr-TOWHa IK80LVENCY SBIES, MiBms, 


Hnles-P.-t. J. A. 

Madras poseofth*.’"—*•. ■ . . 

nw eha • . . 

debts di . . , ^ 

2. At the request of ' 


• ‘ ■ ■ ' The OScisI 

. and credits and 

660 of 


afy ot<!«r tho insolvent to fimiisi mcl oiler or 
xortcer acce\intB, D»d for eudi period, as It tMnks fit. 


Pauptrf, 

_ 8, If, on exarainmg the insolveni • ■ - . 

IS a pauper ’■ 

to that offe 

the foes pte 

fied that th 

report then 

his petition 

e ,1.^', , . •••« «t‘u»m utiaJJ make a return to the Official Assjjpjee 

Qt the few which would have been naid bv ' , > 

had not giveu him the certificate • , 

see shall thereupon debit the eaii * • '■ 

80 debited shall form a first char^ , , 

* petition is diwniasea, the Court shall order the insolvent to pay 
the fees which would have been paid by the insolvent but for rule 1 of Order W» 
and rule 3 of this order. 


M<etin^4 of Crtditora. 

6. . t > • . . . 1 

to tho ■ ■ , , 

place 8 • ' 

to in th .jv .*j j oim ^lo. Jfi. 

7* At the meeting of ewditors. the Official Aasignee shall inCona tba crediforf 
of the result of his nersonat • , . 

tion upon ► • , . ' ' 

vsney, the . ’ . ■ • . ■ ■ 

88 ha map •' ■ . . . ' ' * 

with re^ec ■ . ...v.a. 

8. The Official Assignee may also take the opinion of the credifors as to th* 
beat method of realizing the property and credits of the insolvent, and of adi^^ 
tering his estate 3 in case of i^ffeienoe of opinion, he may take the vofca of ta 
creditors. 

9. If there are no available assets for taVinp ^ 

the administration of the estate, or ol ' ■ , ■• ■ ’ 


Ctmmillee of /napetftbn. 

10. When the Ourt or Master aotlwrizos the appointment 

of Inspection, such appointment shall bo made by a meeting of ^ rtst*^ 

©, 7, S and the rules in the fire* schodole to tho Act shall bo obsen-ad min rtspt^ 
to the aummonJng of and procpodin^ at such meeting. 

11. The committee sh^ consist of not less than three and not more t 
members. 
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12. Tho committoo shall havo such powoia of coatrol over tbs procoedlags MudrUS 
of the Official Assignee in tho administration of tho ostato as the Court or Master 
authorising tho appointment may direct. 

. Special Manager. 


reason for and tho probable duration of tho appointment and whot powers may be 
entrusted to tho spocial manager. Tho report shall olso state what seeiurity the 
special manager is to furnish, what occounts he should render and what lemunera* 
tion is to bo paid to him. 


by tho Official* Assigneo‘tho totals shall be added to his account. 

15. If any question arises os to the accounts or conduct of a special manager, 
the Official Assigneo may report tho matter to the Court or Master, and there' 
npon tho Court or Master may deal thorowith in tho some manner as if tho special 
manager woro a rocoiver appointed by tho Court. 

16. ^ Unless otherwise ordered, the Official Assignee shall, before appointing 


creditors shall bo necessary. 


ORDER Vn. 


Nolice qf Orders of Adjudication and of the f’wWic Examination of Ineolvente. 

1. Upon an order of adjudication being made the tlegistrar shall forthwith 
cause notice to bo published in accordance with the provisions of section 20 of 
the Act in the Official Gazette and tho Official Assignee shall cause notice to be 
published in one issue of such local news paper as the master may direct. 

The notice in the Official Gazette ehaU be in form No. 17 or 17A and the notices 
m the newspaper shall bo in form No. 18. 

2. Notice of the order of adjudication shall ordinarily bo.giwn by serving 
a notice in Form JTo. 7 upon each of the creditore of the insolvent. 

3. The notice shall be served as follows:— 


(1) If tho person to bo served resides or carries on business within the local 
hinits of the jurisdiction of the Court, the notice shall bo served by an officer of 
the sheriff by delivering the same to such person personally, or to an adult male 
relative or servant at the house or place of business of such person. 

(2) If the person to be served resides or carries on business beyond the 
hmits, the notiw may be served by sending it in a pre-paid registered envelope 
addressed to him at his place of residence or business: 

(3) In place of, or in addition to, service in manner aforesaid, service of notice 
may, if the blaster so directs, be effected hy advertisement in one or more ne^. 
papers published in or circulating at, the place sriiere the person to be served 

or carries on business for such period and at each intervals as the Master may direct. 





1096 


mEsmsscY-xoviss nrsoivEsor araxs, Jiuiaia. 
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nils ai rolo eWl bo jjtotkI, oitdor reb. 

notice hag boea duly poatod end hv • ■ i * ■ ' 

n\etit of tho addressee fiirtaSeV.-^ . . . • , ' . ' ‘ . i . 

prod”~*"-' ■ . . . ■ ■ 


out ^ . ■ • . . 

shall state by who 

(2) The offlc* * tj.^^uibojir 

T^dum of Rcknon in Form No. 20 anti tho 

affidavit of service as an Eithibil. 


■uw oi the person eerred on a memo- 
shall be filed with lb© 


(3) If the m«v»)venfc appears in poreon, the affidavit of service shall be pT©- 
paced and filed in Court by the Sheriff. 

B. n) Affidavits of eorvi<^ shall be fifed in Court not lees than one wwk 
before the day appointed for the pubfie examination ef (he insolvent. 

(2) If the affidavit U to be prepared by the SherfiTand « not ready to be 
filed before the said period, the Sheriff shall report to the Reeistrar the rewos 
for the dolav. and whether it is due to the neglect or default of the msoh'Wt or 
any other person. 

6. Iftha RerlitrarisofoninJo" **'-* *• ■ * ■ •• . 

he may cq” 

of biJSlno« • •• • • ■ • . • r • ’ ' ‘ • 

other pors • ' • . nwpect thereto, and may d>r^ 

the insolw iii « Inwb notice and thot the same bo served personaJJy 

by the local Oovirt or hy the insolvent or his pleader, or bo served by ad'ertuo- 
ment under sub-nda (2) of rulo 3, or give such diroctiona as ho mav think rt. 

7. If the Master is of. . . ■ . , ■ 

ho may disponso with eervlc * ' ' 

to (he Court for orders. 

8. Within 10 days after aarvic® of the nolico mentioned In rufe 2 upe“ hw. 
or such fu.’ther lime as may bo allewwf by (ho Cburt, any creditor may »pp‘f 

an ndjudiration may bo annulled. Tbo application shall state shortly tlw grow 
upon which it is made and shall bo aeiv'cd upon the insolvent and too wta 
Assignee not less than 3 days before the return dav 

Q .trx.- ,» - . .. , •, , ■ . ■ ^ ' the 

■o ‘t ‘ • ... • . 1 . • ■ . ?*ctiro 

ofliw'pi • 

meistor for aeknowledemont and nn affidavit of eervico ehall bo filed m pro^ 
such service with the aeknowlodymcnt. ^ 

Provided that whore «h» Officio! Awismeo dosirW the urgent 
nation of an insnliTni ho ahatl apply to the master for fi*'ny * °*‘® 
and rijall serve notices on tho croditocs and tho insolvent of tho dslo so «««• 

Compositiona ond Sehtyntt- 

to. fl) A ppvrvwftt for cnmposftioo or o projwwf 
ment of hfenna/m infondrd to boanbrnlttM by adehfor wider wvPon .411 
Act shall hM ftfomitfed to tho Offic •» Awopneo m form bo. 

<21 Xolio’ of (he dav and Vme fxM for *’? tl* 

connidar a rmpe^al for a rom 7 vy.<t«fi or Rchemeshe I 

mpprt of (he Official A-«iimiv. on mv such pm^l s«d vo«ff^ ‘etwr < i 
a CKKlilorfe a'oent (o or d.'rcttt from tba pwpwal shall ho In Fonr* - 
It. A T^luUon oceepttog a proposal for a composition or a 
he )o Term 20. 
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Rules- 

12. Noticd of tho date dxod foT hearing the appUcatton shall be given to 
the creditors under section 29 (I) of the Act when the applicant is the insolvent, 
such notice shall also be given to the Official Assignee. 

13. An order approving a Composition or Scheme shall be in Form No. 27 
and an order refusing to approve a Composition or Scheme shall be m Form No. 28. 

14. At the time a Composition or Scheme is approved the Court may correct 
or supply any accidental or formal slip, error or omission therein, but no altera¬ 
tion m the substance of the Composition or Scheme shall be made. 

15. When a Composition or Schomo ta approved the Official Assignee shall 
on parent of all proper costa, charges and expenses of and incidental to the 
proceeding forthwith put the debtor or (as tho cose may be) the trustee under the 
imposition or Scheme or other person or persons to whom under tho Composi¬ 
tion or Scheme the property of the debtor is to be assigned, into possession of the 
debtor s property. 

1®' Inevary case of Composition or Scheme in which a trustee is not appointed, 
declines to acts or becomes incapable of acting, or is removed, 
Aaaignee shall, unless and until another trustee la appointed by the 
he tho trastee for tho purpose of receiving and distributing the sums 
payable under the Composition or for the purpose of adminisfering the debtor’s 
carrying out the terms of tl» (imposition or Scheme as the case 


.. ^7. IVhen a Composition or Scheme Is annulled the trustee under the Composi- 
np Scheme shall account to the Official Awignee for any money or property 
debtor which hts come to his hands and pay or deliver to the Offical Assignee 
any money or proporty which has not been duly administered. 

18* Where under any Composition or Schemo provision is made for the pay. 

to creilitora entitled thereto, and any cloim in respect of 
wmen a proof U lodged U disputed, the Court may. if it shall think fit, direct that 
®™®unt which would be payable, if established sholl be secured in such manner 
tb shall direct until tho determination of the claim so disputed, and on 

"0 determination thereof the same so secured ehall be paid as the Court may direct. 


who ‘ ’ ■" • . " " 

shal • - . -stee 

■ , Iitor 

sit* ^ entitled to enforce payment of any part of the sums payable under a Compo- 
admift^ Scheme unless and imtil ho has proved his debt and his proof has been 


An application to the Court to enforce the provisions of a Composition 
ochome under section 30(2) of the Act shall be supported by on affidavit. 

An application to annul a Composition or Scheme under section 31 (1) 
tne Act shall likewise bo supported by an affidavit. An order annulling a Compo- 
‘on or Scheme shall bo in Form No. 29. 


ORDER Vm. 


Discharge of InseAvent. 

, i. An application by an insolvent for an order of discharge shall bo made 

^notice of motion, and Lo ■ ■ ” ' - 

not less thar •• • ■ ‘ - ■ . -mg. 

tu-^ day appointed . ' ' u " 

notice board, and by the OfTiclal Assignee by sending notice by register^ 
post to the creditors. ^Vhere an insolvent does net apply to tho Court for his dis- 


-P.-t. I. A. 
Madras 
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Msdr&S chorgo under section 38 of the Act for a period of eighteen months from the date 
of the order of ftdjudfcation or for anch further period oa may bo fixed by the Cbort 
at the tims of making the order of adjudication, the Registrar shall afttr notice 
to the insolvent and Official Asaigneo set down the case for ordera of the Court 
under section 41 of the Act. 

lA. Where an adjudication is annulled by the Court imder section 41 of 
the Act notice of the order of annulment shall be published by the Official Assignee 
in such newspaper or newspapers as he may deem proper.—(R.O.C. 7422/50 B}. 


4. An insolvent, who iotemls to dispute any statement with regard to hi* 

conduci ‘ ..... 

two daj ' . . 

to the 

propose 

5. Any creditor who intends to oppose the dischar« of the 
grounds other than those mentioned in the Official Assignees report, shall giw n 
Registrar not less than four before the hearing of the 

lishMi'by^lSn) to tha OlBtW 

1 ' * • • olvont’e fldvocote or pleader,» 


>n. 

. . .. ....{Ms in fKn tnno of 


No. 30). 


(2) Uobaf a craditor file, 

provided that, 


r evidence ui 
I day cn*diwr 
i enthJed to 
■ pnt and offvf 

procootl on nich in»I«o« W.'S 


' 8. ,tniWvontrt.»lInolln-»tilIoa toh,™, «M-~>>“‘»'''‘'-^. 

..pplicnlion for hi, iii,ch»rso «lte,red to h'™ <>«» ^ ,l„ri not l» 

8, The onior for dUchwgoofMi^Ircnt or, .f 

out until nflot tho oip.intiori of *?;/;XSl«7^c£irt t&n. HV» «» 
eijWred, unlil .nor lln> dwulon of tho Appoholo l.>”r. 
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for appeal has expired, or the appeal has been decided, the Official Assignee shall 
publish notice of the discharge in the Official Ocaette. The order refusing and 
suspending discharge shall bo in Forms Nos. 32 and 33. 


11. (1) When the Court grants an order of discharge conditionally upon the 
insolvent consenting to a decree being passed against him m favour of the Official 
Assignee, the order of discharge (Form No. 34) ahall not be signed and completed 
until the insolvent has given the required consent in Fonn No. 35. 

(2) If the insolvent does not give the required consent within one month of 
the making of the conditional order, the Court may. on the application of the Official 
Assignee, revoke the order or make such other order as the Court may think fit. 

(3) The Official Assignee shall file a copy of the order of discharge and the 
consent of the insolvent with the Registrar who shall draw up and register a decree 
of Court in accordance therewith (Form No. 36). 


fixed. 




trifled by affidavit showing the particulars of any property or income he may have 
acquired subsequent to his ^scharge. 

14. The Official Assignee may require the insolvent to attend before ^e 
or Master to bo examined with reference to the said statement, or as to hie 
Mmuigs, income, or after-acquired property. If the insolvent neglects to send 
the Slid statement to the Official Assignee, or to attend before the Court or Master 
for examination, or properly to answer all questions put to him, the Court may, 
OQ the application of the Official Assignee, rescind the order of discharge. 


ORDER IX. 

jDiscorerj/ of Property of Ineolvent- 


1 . 

of the 
applica 
Official 
2. A. 
as the case 
(o) 

( 6 ) 


summons under section 36 of the Act shall be in Form No. 38 or No. 39 
may be and shall be served in the foDowing manner; 

If directed to the insolvent, or a creditor who has proved his debt, by 
post registered for acknowledgments; 

If directed to any other person to give information respecting the 
insolvent, his dealings or property, or to r « 

manner prescrib^ by the Rules of tho High Court for service of a 
. summons to a witness; 

If directed to any person suspected to have 
perty belonging te the insolvent, or supposed to 
. in the mailer prescribed by the Order VII. rule 3 of these rules or 
by a registered clerk'of the Offioal .*«»•'«««- 


P.-t. I. A. 

Madras 
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presidenoy.iowns msoLYE^rar eules, madeas. 


Rules—P.-t. I. A. 


Madras 


exceed iJ? 3 0^0^ aoH property of the insolvent is not lifcely to 

exceed Ra. 3.000, and shall pray that the estate may be administered summary. 

aubsequant proceedings ehail be endorsed "SunanaJ 
Case and shall be entered m a separate list of cases. ouiimuujr 


Shan, within 10 days after filing bis schedule attend the 
vSt^a^s^^’ mformaticm required by him as to the iasol- 


6. The affidavit of service required by rule 6 of order VII shaU bo filed in 
court not more than one month after the date of filing of the schedule. In default, 
the Registrar shall post the petition, for orders of the Master. 


ORDER Xni. 

.ddmmtotrotton of Estate of o Deceased Debtor. 

_ 1. A petition under Section 108 of the Act shall be in Form No. B2 with such 
variations as the case may roqutre, and shall be signed and verified by the peti¬ 
tioner. The Registrar shall appoint a day for the hearing of the petition. 

2. Notice of the petition aball be given to the legal teniesentatives of the 
deceased by serving th‘~ - 

prescribed for servieo < . , ■ i * 

appointed. Provided . , . • . 

of the deceased, the Coun yr Master may direct that sorviee of a copy the petUien 
may be mads on one or mote of the representatives, and that notice of the petiiico 
may be sent by post to the other representatives, or may give such other dimchoos 
as the Court or Master may deem fit. 

2. Where an administration order imder Section 108 of the Act la made, 
It shaU be the d'dv ^ • « • * ‘ ■ * > ,'1 

with th< • ' • 

tion of •• 

statoma • . • . • * ’ ' / 

and sdcj .... ut «ue auaus ut me deceased as inAy bo required 07 

the Official Assignee. 

4. The costs and expeosos Incurred by the legal roprosontative 
and lodging any account, list or statement under the last preceding rule snau 
taxed and after taxation shall bo allowed out of tho estate, if any, upon pwduc « 
of the allocator of the taxing officer. 

6. If it is mode to appear to tho Court that no legal 
tho Conrt or Master may order that the account, list and stalomcnt men .^.^y 
Rulo 3 ahaU bo lodged by such person as, in the opinion of 
have taken upon him tho administration of. or may otherwise ha^ tntero 
with, the property of tho docoasod, or any part thereof. 

6. If a surplus remains in tho hands of tho OffieW ^'gn^ !S»bt^cr to 
legal ropresontotivo. or bis title to pvo an effbetua! " 

disputo, tho Official Asaigoeo shall pay tho surplus to tho Official Truiteo. 


ORDER XIV, 

OJfiCtaJ Assyjnte's Ewers and EutUs. 

I. . Tho Official Assignee slioll bo entitled to di^Wm ^y 
Insolvent under a tenancy not excemlu^ one j-eor, or for any torn* 
without tlto loa^'o of tho Court. 

2 .. .Omitted (R.O.C. No. 3028/42—C 3). Tb*is»d* 

3. AppI'Clion. ir ih« Offi.W A.«6r». to .!» Coort 

Jiy »»; orf«. »" .rPt*".*™ ■” .0™*“.' 




PBESIDENOY-TOWNS INSOLVENCY ETILE3, MADEA8. 


1103 


Rules—P.-t. I. A. 

order II, and that Buch notice thereof bo ^von to any person likely to be affected Madras 
thereby as the Court or blaster may direct. 


5. The OfBcial Assignee shall bo at liberty to inspect the records of the Court, 
and to take notes or copies of the proceedings, in any petition m insolvency. 

6. If tho Official Assignee be appointed ioterim receiver under Section 16 of 
the Act, he shall, with respect to any Immovablo or movablo property and credits 
of, and any business carried on by, the insolvent, have all the powers of a receiver 
and manager appointed by the High Court. 

7. The order appointing the Ofiicial Assignee as mterim receiver shall be m 
Form No. 3 and shall state the locality of the property of wliich he is ordered to 
take possession. 

8. Before any such order is drawn up, the person who has made the applica* 
tion therefor shall deposit with the Official Assignee the sum of Ks. 60 and such 
further sum or sums as the Court may from time to time direct for the expenses 
which may bo incurred by him. 

9. The office of the Official Assignee shall be open from 11 a.m. to 4 p-m, 
on all days except Sundays and holidays. 


ORDER XV. 

Practilioners of tk« Court. 


2. No *- ——-*1* —......J..';. 

appeal, or matt- 

these rules. If 
shall, if require . 

him, and, if rec • 

3. An appointment on behalf of a firm may be signed by any partner autho* 

rized thereto in tho name of the firm. 

4. The appointment of a pleader shall, unless otherwise provided therein, or 
unites the appointment ceases by reason of the death of the client, or the pleader, 
or is revoked under rule 6 continue in force, in the petition or matter in all 
proceedings in the High Court, whether in execution of, or on appeal from, or 
otherwiae m connection with, any decree or order which may be passed in the said 
petition or matter, or in any appeal or other proceedings in connection therewith. 

6. The appointment of ' ' • ' ' 

upon Master’s summons in ch 

(as the case may bo) is endor ■ 

to him. 

6. After the determination of his appointment, a pleader shall not imless he 
has given the party fay whom be was previously ^ployed an opportumty of 
engaging his services, appear or act in the same petition, appeal, or matter, or m 
any proceedings connected therewith, for any person whoso interest is opposed to 
that of his former client. 




lules—P 
Madras 
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hofn™ “•y.W’i'f. pIoiKl and net upon nU proceeding, in Cburt or 

on“r >>0 aunwod « appear or^plead npoa a 


re^ODsiblo to the Reristrar for all r,<,ToM,, 




uu idauea lu toe pioader. 


ORDER XVI. 

Coai »— JPeet—Taxation oj Costs. 

1« If the petition of a debtor is dismissed, the Court or Master may direct 
the costa of tho Official Assignee and of an opposing creditor or other party to be 

Pnid htf ♦V'O /^nK* AP ^ P -J.. •• *- •• 


may . • • • * 

paid ■ . • * • I 

out o * • I . 

the debtor be paid by the creditor to tbe debtor, 

2> The Court or Mastor shall have power to direct the costa of any petitioa, 

• ■ . • lings, whether he IS 

, fund in or under the 

( ' • . . , • , ether officer of the 

vwu>.< 4wnu ••o Utkii uio cu«u» ui HU procueujiigs ui tbe Courts or before 

the Master as to it or him may seem just. 

2A. When an order of adjudication has been made on a creditor’s petition 
and costa are awarded to tho petitioning creditor, such costs shall include the 
amount ofth© deposits made by biniunder8ub>rules(a) and (b) ofrul® Moforderlh*- 
The costs shall be payable out of the Estate—(P. Dis.- 510/o0). 

- • I recei^'sd by 

the -‘ively, up^ 

the ^ speeffied 

os chargeable. 

4. The costs and expenses of serving or publishing any notice 

by the Official Assignee out of tbe assets of the eslote in respect of whicn su 
servioe or publication was made. 

5. One half of tho fees admissible under tbe High Court Fees ^",'\he 

allow^ to the pleaders of tbe Court for the work done by Ih^, pro''r®5! ,"** j,. 
Court may, if it considers fit in any cose, onlor that the full fees admisaibl® un 
the said rules shall be allowed. 

6. If the costs of a petition or matter of of an appeal f™?” “ 
rein are awarded to a party repraaont^ by ^on 

■ ^ . .. ref Scale 

, ^ . .... iviaion* b 

. ' ^ ’ .' . . ■ • . ' ws as af® 


therein i 


allowed to atlomej s. i i- .n 

7. If the cosU of an interlocotory application ^of 
thereon are aword^ to a party jeproseoted by an advocate anu 


order 
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aro ordered to bo taxed tho taxing ofRoor ehall fix a reosonablo feo not in any case Madras 
exeseeding Its. 50, in tho enso of a Judge’s Summons, or a blaster’s Summons, and 
Rs. 75, in tho case of a notieo of motion, 

8. Subject to tho foregoing rules, and so far os tho somo aro applicable, the 
High Court Feos Rules, 1933, excopt Order II, Rules 2 and 3, and Appendix II, 
sliall regulate the fees to bo charged and received by tho Officers and pleaders 
of the Court, and levy taxation thoroof. 


ORDER XVn. 


Accounts of tki OJlcial Assignet. 


(Substituted by P. Db. No. 602 of 1944) 


1. The Official Asaignoo shall maintain tho books of account mentioned in 
Part I of Appendix 111 of which the first column contains the names of the several 
books and the second column epooifiea the ontnes to bo mado thorem respectively. 

2, The Official Assignee shaU maintain at tho Reserve Bonk of India, Madras, 
a personal deposit account under Article 2C2 (iv) of tho Madras Financial Code, 
Volume I, in tho name of tho Official Assigneo, Madras, mto which he shall pay 
all monies received and administered by hun. Tlie Official Assignee may draw 
a sum of Rs. 600 from his personal deposit account and retain the amount in bis 
hands for meeting potty expenses. The moneys in tho personal deposit account 
shall form part of and be inemdod in the Public Account. 

The Official Assignee shall maintain m his office separate registers in Form 
No.dfwithrefbrencotooachoftfie three subsidiary accounts, namely the Obileefion 
Account, the Dividend Account and the Advanoo Account. 


3. The Official Assignee shall also maintain a soparate register (Form No. 70) 
showing the sum spent by him in pursuance of the orders of Court under Sub'- 
section (1) of Section 82 B of tho Act; the total expenditure on thiaBballatno tune 
exceed the sum of Rs. 5000 placed at liis disposal by the Oovemment. 


General shall credit such excess to the revenues of the State. 


amounts to the credit of the Official Assignee’s personal deposit account. 

6. The accounts of the Official Assignee shall be subject to an annual as well 
as a concurrent monthly audit by the Examiner of tho Local Funds Account. 

tc 

a 

tl 

0 . 

wherein dividends have been declared or distnbutod dormg the said period. 

8. Upon tho receipt of the said statement the Examiner of Local Funds Account 
shall proceed to audit the accounts of tho Official Assignee and shall before the 
first day of September following forward Me report thereon to the Registrar of the 
High Court. 

9. The office of the Official Assignee shall be in^cted at intervals of not 
more than two years by a Judge or officer, of the Higb Court nominated for tlie 
purpose by the Chief Justice (R.O.C. 7422/50 B.). 
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orders on the application of creditors for the payment out of unclaimed 
dividends transferred to the State Government: (R.O.C. 7422/50—B.). 
Also: To deal chamber applications by the Official Assignee for 
leave to compromtw all debts, claims and liabibties where the amount 
of such debts, claims and liabilities does not esce^ Rs. 5,000 (9th 
April, 1941). 

2. The Master shall exercise such powers and perform such duties as are 
conferred or imposed, upon the Master by the rules of the High Court 1927, w 
far as they are applicable includmg power to pass any of the orders mention^ in 
rule 17 of Order XlII of the said rul^. 

Segistrar. 

3, The Registrar shall have the followmg powers and duties r— 

(1) to transmit any notice, order, or other process, for service or execution 
by any Court or authority to determine whether service of any 
notice or process has been duly proved and to determine whether 
notice of the day fixed for the public examination of a debtor has 

. been duly given to creditors; 

(2) to determme the proper sum to be lenderod to a witness; 

(3) to certify copies of the records of the Court; 

(4) to sign all writs, notices, decrees, orders, warrants and other judicial 
process; 

(5) to issue Judge’s summons and Master’s summons and notices of 
motion and to fix the returnable date thereof; 

(6) to require any petition, schedule, notice of opposition, notice of xnoh'oo* 
application or other proceeding to be amended in accordanw with 
the rules prescribe or the practice of the Court; 

(7) to issue an order to the superintendent or gaoler in charge of the gaol 
for production of a prisoner in Court or before the Ifaster, tho Offiww 
Refflfeo oe any other officer of the Court, and ehall have the custocf 
of the records of tbo Court; 

Provided that the Registrar shall when so required by any party interested, 
refer any matter to the Court or Master. 

4, Tho manager of the Insolvency Office, or other person from time to 
appointed by tho Registrar ehaU be bis deputy for the purposes of sub-rules i w 
of the preceding niie. 


Rules—P.«f. I. A. 

Madras (22) 


ORDER XIX. 

Copies of Documents tcith the 0.^ic»ai Assignee, 

- . . ...1 ♦>,« Official Assignee Of of 

, on tbo 
>f copice 
s. Tho 
. "I or not. 
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INSOLVENCY ACT, in OF 1909. 


Preliminary. 

Rules—P.-t. I. A. 

1. Theso Rules may be citod as “Tho Bombay Insolvency Rules 1910’*. They Bombay 
Short Utlo d come into operation on the Ist day of January 1910, 
eommencement. ^ shall also, as far as practicable, and unless otherwise 

expressly provided, apply to all matters arising and to all 
proceedings taken in any matters under the Act, on or after that day. 


Interpratatlon 2. In*those Rules unless the context or subject-matter 
of terms. otherwise requires: 

(1) ‘The Act’ means tho Prosideni^-towns Insolvency Act, 1D09. 

(2) ‘The Court’ includes an officer of the Court when exercising the powers 
of the Court pursuant to the Act or these Rules. 

(3) ‘Creditor’ includes a corporation or firm of creditors in partnership. 

(4) ‘Debtor’ includes a firm of debtors in partnership and includes any 
debtor proceeded against under tho Act, whether adjudged Insolvent 
or not. 

(5) 'Insolvency Registrar’ means the principal ministerial officer of the 
Court. 


(6) ‘The Judge* means tho Judge to whom insolvency business is for the 
time being assigned under Section 4 of the Act. 

Use of fotnu Ja 8. The forms In Appendix I hereto, shall be used with 
Appendix 1. variations as circumstances may require. 


Court and Chambers. 


^tten to bo heard 4. The following matters and applications shall be 
In Court. heard and determined in open Court, namely :— 

(a) Applications for protection orders. 

(1>) The publio examination of iuBoIvents. 

(e) Applications to approve a composition or echemo of arrangement. 

(d) Applications for orders of discharge. 

(<) Applications to sot aside or avoid any settlement, transfer, security 
• or payment or to declare for or against the title of the Official Assignee 

to any property adversely claimed. 

(/) Applications for the committal of any person to prison for contempt. 

{9) Appeals against the rejection of a proof or application to expunge or 
reduce a proof where the amount in dispute exceeds Rs. 2,000. 

Any other matter or application may be heard and detemuned in chambers 

Adlonm ♦ 5* Any matter which on officer of tho Court empowored 

officer ^“d^e. under Section 6 of tho Act hoe jurisdiction to determme shall 

bo adjourned to be heard before the Judge- 

(a) .If all the parties require it- 

(!•} If any party or applicant on an ex parte application requires it, and 
the officer thinks that it involves a quesUon of difficulty on tho ground 
of novelty or otherwise. 

(c) If the Judge shall either specially or by any particular direction applj, 

cable to the particular cpae, so direct 



^ P/P^^ions of thl j 

SS'ZS ■» Z'Z-'"’'y “•? “»» HoW 

Pfoccealj^ *' Pfioted ^''’^oniod to tha 'n *’ “/’P^^ootjona «„ > 

9. • 


i)o written . proceetUagi 

per or otisr 
, «d TpjfA so 

• utiog shsU 

» 0 Uc» , reiuirod w P “'fc ^dilo,. ' “»f P»«» o» )»i,Jf 

■**• -Afi summonses **‘’^^o'^so oixJer. aiiaiTm say 

to be sealed, ^ued by warrant 

^ ‘‘“"“'-°«.onr:4prrS"ofSS’ 

1. — 
^ssfense -. ehaj/ *9^ tiio rv,,.:. and in default 

sen r 

bo £ I 


Offlee copies. 


P«>ceod.n.« 

Tn «ns5,Sn 

®ny such OlScial 

?noy Resist 
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Rules- 

14. Whore in the ^ r •• . i. • ■ i. 

Uta of aio by Official . ’ 

Assleoee, 

file of proceedings to the* Official Assignee. ' ’ ' * 

15. (1) The Insolvency Registrar sliall file a copy of eoeh issue of the Official 

OazcUt and whenever the Gazette contains any advertise. 

FUlae, gaiettlng, 4c. inont relating to any matter under the Act, the Insolvency 
Registrar ehall file with the proceedings in the matter a 
tnomorandiun which shall bo in the Form No. 109, in Appendix I, roferring to and 
giving the dalo of such advertisement. 

(2) In the case of an advertisement in a local paper the Insolvency Registrar 
shall, in like manner, filo a roomorandum referring to and giving the 
date of such odvertUoraent. 

(3) For this purpose ono copy of each local paper in which any advertise¬ 
ment relating to any matter under the Act in such Court is inserted, 
shall 1 m left with the Insolvency Rogiatrar by the person inserting the 
advertisement. 

(4) The memoronduro by the Insolvency Registrar shall be prima fatit 
evidence that the advortlsoment to which it refers was duly inserted in 
the issue of the “Gazette” or paper mentioned m it. 

Motion and Praeltee. 


16. Every eppbeation to tho Court (unless otherwise provided by those Rules 
^UlcaUon to be by or tho Court shall In any particular case otherwise direct) 

‘’®* shall bo made by motion supported by affidavit. 

17. When any party other than tho applicant is effected by the motion, no 

Notice of motion a modo unless upon the consent of such party 

« paru op^catlaa9.°“ ®hown to tho Court, or upon proof that notice of the 
' intended motion and a copy of the affidavit in support 
?®^i have been duly served upon such party provided that the Court, if satisfied 
hat the delay caused by proceeding in tho ordinary way would or might entail 
eenoua mischief, may make any order ex parte upon euch terms as to cost and 
otherwise, and subject to such undertaking, if any, as the Court may think juat, 
hcl any party affected by such order may move to sot il aside. 


18. Unless the Court gives leave to the contrary, notice of motion shall be 
served on any party to bo affected thereby not less than 
beneth of notice. four days before the day named in the notice for hearing 
. . the motion. An application for leave to serve short notice 

ov shall he made ex parte and tho fact that short notice has boon allowed 

ball be stated in the notice of motion. 


19. Where a respondent intends to use affidavits in opposition to a motion 
AP'lavlts against he shall deliver copies of such affidavits to the applicant not 
loss than two days before the day appointed for the hearing. 


20. If on the hearing of any motion or application the Court shall be of opinion 
Notica T>nf person to whom notice has not been given, ought to 

*0 proper parties. have, or to have had, such notice, the Court may either 

.. . dismiss the motion or application or adjourn the hearing 

that such notice may be given upon such terms as the Court 


21. Every affidavit to be used in snpporting or opposing any opposed motion 
Nlllag affidavits on ®haU bo filed with the Insolvency Registrar not later than 
the day before the day appointed for the bearing. 


-P.-t. I. A. 
Bombay 
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Bombay 22 . a parjy intending to move shall, not lotor than four o’clock on the 
Nolle, f motion to , ^ Previous to tlw /inv 
bo filed, *' 

T 

cant’s attomoy (if any). 

Registrar in a list for hearing on tlw day oppomtod m such notice' 

23. If witliin ono trook from tho mr'-'-- > . 

annulling adjudicati , ■ 

Frcpantlon of orders, composition or sell. ■ . . 

achoroo or order on 

not bwn completed, it eholl^bo tho duty of tlio insolvency Bogistrar to prepare and 
complete such order; provided that if in any coso tho Judge shall be of opinion 


' ■ . . entered against him. 

24. A person who has tho carriage of an order shall obtain from the Insolvency 
. Registrar an appointment to settle the order, and shall give 
to Mttl”order^^^^“*“^ reasonable notice of tho appointment to all persons, who 
may bo offectod by the order, or to their attorneys. 


iS^cttfiVy in Court. 


25. Except when these Rules otherwise provide where a person is required 
to give security, such security shall be in the form of a bond 
Security by bond. with one or more surety or sureties to the paraoa proposed 
to be secured. 


26. The bond sholl be taken in o penal sum, which shall not be less than ^e 
sum for which security is to be given and probable «***» 
Amount of bond. unless the opposite party consents to it being taken for a 
less sum. 


27. ^Vhere a person is required to give security ha may, in L'eu thereof, lodge 
^ „ in Court a sum equal to tho sum in question in ° 

boml^°* * ^ which secunty is to be given and the probable cos^ of 


28. In all cases 
Notice of euretiea. 


where a person proposes to give a bond by way of secun y. ^ 
shall serve by post or otherwise, on tho opposite par 7 
on the Insolvency Registrar, notice of the propowd s 
which shall be in tho Form No. 11 in Appendix i. 


29. 

Jostlficat 

ties. 


attend the Court to be cross-examined il requir‘d- 


Bxeentioa of bond. 


30- The bond shall be executed and 
-- of fhe Insolvency Registrar or of the Ofli 

81. Where a person makes a deposit of mon^ in [‘‘’H thoVr^** 

Insolvenry Registrar shall forthwith give no , paving 
to whom tho security is to be given of such ep® 
been madp, 


NeMce of deposits 
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A^idaviti. 


Rules- 


82. ITi# But&s of tho High Coixrl of Bombay. 1009 relating to affidavits shall 
Afldsviu. apply to affidavits used in insoivoncy matters, with such 

variationa os tho imturo of tho case may roquiro. 


DUcovery of ZrwofventV Property. 


83. Every application to the Court undor Section 36 of the Act shall be in 
writing, and shall state shortly tho grounds upon which the 
Application for dli. application is mado. Wiero tho oppUcation is made on 
bohalf of tho Official Assignoo it need not bo verified by 
affidavit. 


S3A. A Summons under Section 36 of tho Act shall be in the Form No. 93 
FonaofBommoni Appendix I horoto, with such variations as oircianstancea 

may require. 


Appropriation of Pay or Sedary or Income. 

84. ^Vhoro tho Official Assignee or a creditor intends to apply to the Court 
KoticQ to Insolvent appropriation order under Section 60 of the Act, he 

of application. shall give to the insolvent notice of his intention to do so. 

,, . Such notice shall specify the time and place fixed for hearing 

w apphcation and shall state that the insolvent is at liberty to show cause against 
wen ordor^ing mado. The notice shall bo in the Form No. 85 m Appendix I 
Hereto, with such variations as circumstancos may require. 

35. \Vhero an order is made under Section 60 of the Act the Insolvency 
Registrar shall give to the Official Assignee a sealed copy 
** order, who shall communicate tho some to the chief 

pantoent. of department or other person under whom the pay gr 

salary or income is enjoyed. 

88. Wiere an order has been made for the payment by an insolvent or by hia 
Bevlew of order. employer for the time being, of a portion of his salary or 

. * income, the insolvent may. upon coasing to receive a salary 

or income of the amount ho received when the order was mode, apply to the Court 
order or to reduce tho amount ordered to be paid by him to tho 
Official Assignee. 


irarrantj, Arreela and Commxtmente. 

37. A warrant of seizure, or a search warrant, or any other warrant issued 

To whnm . nnder the provisions of the Act shall, if granted to an officer 

sddmsed. warrants Court, bo addressed to the Sheriff or such other officer 

of the Court as the Court may in each case direct. 

38. IVhere an insolvent is arrested under a warrant issued under Section 36 

Cualodv urm .1 he givwi into tho custody of tho jailor or 

tlon of insolvent keepers of the prison mentioned in the warrant, who shall 

. _ * produce such insolvent before the Court as it may from time 

t^ime direct, and shall safely keep him until such time os tho Court shall otherwise 
5 and any books, papers, moneys and goods in the possession of the insolvent 
which may be seized shall forthwith be lodged with the Official Assignee. 
Application to com- 39. An application to tho Court to commit any person 

for contempt of Conrt shall be supported by affidavit and 
shall be filed with the Insolvency Registrar. 


-P.-t. li A. 
Bombay 
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22. A parjy intending to move shall, not later than four o’clock on tha 

Kotlcs f motion to . • ■ . j- — 

be filed. I 

cant’s attorney (if any) 

Registrar in a list for Iioaring on tlie day appointed in such notice* 

23. If within one week from the making of an order of adjudication, order 

annulling adjudication, order on application to approve s 
Preparation of orden. composition or scheme, order annulling a composition or 
^ schomo or order on application for dischar-go, such order hss 
not boon completed, it shall bo tho duty of the Insolvency Registrar to prepare and 
completo such order; providet) that if in any case the Judge shall be of opinion 


24. A parson who has the carriage of an order shall obtain from tho Insolvency 

Registrar on appointment to settle the order, and shall give 

to«ttle reasonable notice of tho appointment to all persons, who 

may be affected by the order, or to their attorneys. 

Security in Court, 

25. Except when these Rules otherwise provide where s Mrsoo is required 

to give eocarity, such security shall be in the form of a boW 
Security by bend. with one or more surety or sureties to the person propos» 
to be secured. 

26. The bond shall be taken in a penal sum, which shall not be less than 

sum for which security is to be ^v’en and probable ' 
Anwont of bond, unless til© opposite party coDSoats to it beiniT taken for a 
less sum. 

27. TPhere a person is required to give eecurity he may, in heu thereof, 

, .. - in Court a sum equal to the sum m question m . 

Deposit la lieu of which security is to be given and the probable cOsta oi 
trial of the question together with a memorandum to 
approved of by the Insolvency Registrar and to be signed by such person, pia 
citor, or agent setting forth the conditions on which the money is deposited 


•...fjly.iW 
are tics 

JTotJee of _ , fbe 

le ©nd 

Insolvency Registrar, sftan lomiwiui give luiu^.., w m the 

« -oVioP be executed, and shaU staie 

• v«M objection to mako to 
. lat time. 

, .-.t, rftqll be in 


attend the Court to be cross-exammeu ii ^ 

... 30. The bond shaU bo executed and attested in 

Execution of bond. insolvency Registrar or of the Oflicia ^ ^ 

31. IVbere a person m^es a deposit of money the person 

^ Insolvency RogistrarshaU forthwith ^venoheete^ 

to whom tkeeecanty is to be ^verj of such 
been made, 


IfOtlce of deposits. 
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ASidavita, 
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32. Ths Roles of the High Court of Bombay, 1909 relating to affidavits shall 
Affldaviu. apply to affidavits asod in insolvency matters, with such 

variations as the nature of the case may require. 


discovery of InaolverU^a Property. 


S3. Every application to the Court under Section 38 of tlie Act shall be in 
writing, and shall state shortly the grounds upon which the 
Application for dls* application is made. Where the application is mads on 
behalf of the Official Assignee it need not be verified by 
affidavit. 


83A. A Summons under Section 30 of the Act shall be in the Form No. 93 
Form of Snmmona, ^ Appendix I hereto, with such variations as circumstances 
may require. 


Appropmaiion of Pay or Salary or Income. 

84. IVhere the -— 4. ♦».« f/.-.F* 

orS&aS".. 

the application and shall state that the insolvent is at liberty to show cause apainst 
Web order being made. The notice shall be in the Form No. 85 in Appendix I 
Hereto, with such variations as circumstances may require. 

85. \Vhete an order is made under Section CO of the Act the Insolvency 

Registrar shall give to the Official Assignee a sealed copy 
of order to of the order, who shall communicate the same to the cmef 
psftment. of department or other person imder whom the pay pr 

salary or income is enjoyed. 

88. ^Vh6^e an order has been made for the payment by an insolvent or by his 
EeyJew of enier employer for the time being, of a portion of his salary or 

, ' income, the insolvent may. upon ceasing to receive a salary 

or income of the amount he received when tho order was made, apply to the Court 
ro rescind the order or to reduce the amount ordered to bo paid by him to tho 
Official Assignee. 


WarranU, Arreele and Commtfmcnfa. 

37. A warrant of seizure, or a search warrant, or any other warrant issued 

To wrKr.™ under the provisions of the Act shall, if granted to an officer 

addressed, warrants qj Court, be addressed to the Sheriff or such other officer 
of the Court as the Court may in each case direct. 

38. IVhoro an insolvent is arrested under a warrant issued under Section 30 

CustMv j of the Act he shall bo given into tho custody of tho jailor or 

tlonori^l 7 ent.*'”’°'*°* keepers of the prison mentioned m tho warrant, who shall 
. produce such insolvent before the Court as it may from time 

t^ime direct, and shall safely beep him until such time as the Court shall otherwise 
oraer; and any books, papers, moneys and goods in the possession of the insolvent 
which may bo seized shall forthwith bo lodged with the Official Assignee. 

Application to com- 39. An application to tho Court to conunit any person 

for contempt of Court sbaU bo supported by affidavit and 
shall bo filed with tho Insolvency Registrar. 
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PHEaBDESOr-IOTOS IHSOI,VB;jfOT ETOEe, BOMBAY. 


BOrvice of ths aoticoby^odwSSSl ^'oth BnbstilnW 

to be given. ^ O'OP shorten the length of nonce 

Where an “^“^'ttal ia^ds against an insolvent for disobeving 

of»o,sr,. S“'„rst‘5 

the too,vent eontphe. wtth to p«v“.rMer’i“i;. 

tn£S‘ll£PslW'“V^^ 

witness. B— -AY- 

to the Judge, and u 
default shall be m the sai 

be had made default in answonng belore the Judge. 

shall set for^ the^mitin^^** offi^r shall be in writing, but without affidavit, and 
witneS. question put and the answer (if any) given by the insolvent of 

defaulHn shall before the inclusion of the. examination at which the 

reported to the T.i/f * name the time and the place when the default will be 
action receiving the report, the Judge may take such 

dSt in shall think fit. If the Judge 7s sitting at tU time when the . 

aeiauic m answenng is made, such default may be reported immediately. 

Appendfi iSreto^’’^^ “ aforesaid may be in the Form No. 16 in 

Service and Execution o/Process. 

48. Every attorney *'••*•*-—*--• 


anc 

_ •«* uwAviw. Ani jivLicbs, orders, documents,and 

trt. K.Acouununications which do not require personal service shall be deemed 
to be sufficiently served on such Attorney if left for him at his addrosa'for semee. 

44. Service of notices, orders, or other proceedings, shall be effected before 

^he hour of sir in the afternoon, except on Saturdays when 
Hours for eeirlce. it shall be effected before the hour of two in the afternoon. 
Service effected after six in the afternoon of any week day, 
except Saturday, shall for the purpose of computing any period of tune sub¬ 
sequent to such service bo doomed to have boon effected on the following day. Ser¬ 
vice effected after two in the afternoon on Saturday shall, for the like purpose 
be deemed to have boon effected on the foUowmg Monday. 

45. It shall bo the duty of snch Officer as the Court may direct, to serve such 

Duties of Officers etc. sipunonses, petitions, and notices as the Court rosy 

' requiro him to serve, to execute Warrants and other process, 
to attend any sittings of the Court (but not sittings in Chambers), and to do and 
perform all such things as may be required of him the Court. 

But this Kule shall not be construed to lequiro any order, summons, petition, 
or notice to be served by an Officer of tho Court which is not specially by the Act 
or these Buies required to be so served, unless the Court shall in any particular 
proceeding fay order specially so direct. 

46. WTiere notice of an order or other 
Servleo by Post. Court may be served by Post it shall be sent by rogist<?toa 

letter. 

_ . . 47. Every order of the Court may bo enforced as If it 

Unfo meat forders. ^ decree of the Court to tl» same effect. 


notice, summons, order, 
arson his name or firm 
, which shall be called 
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Rules- 

RuIm relaiing to the Ruaineas of the Court. 

48, The Coiatt BhaU sit for the diapatch of business upon the first and third 

Sittings of the Court ^ every month or upon such other days as may be 

■ necessary and may from time to time be fixed by the Chief 
Justice. ■\\^en the first or third Tuesday in any month is a Court holiday the 
Court will sit upon the next working day of the same week. 

49. The Offic-e of the Insolvency R^istrar in Insolvency (except m vacation 

Office hours Saturdays and holidays) shall be kept open daily 

from 10-30 a.m. till 5-15 pji. but no work, unless of an 
u^nt nature, will be admitted after 4-15 p,m. On Saturdays the Office shall 
be kept open from 10-30 A.M. to 1-45 p.M. but no work will be admitted after 
M5 P.M. 


In vacation the office shall be kept open daily from 11-00 a.m. to 3-46 p.m. 
ex^pt on Saturdays and holidays, but no work, unless of an urgent character, 
will be received after 1-15 p.m. 

50. (1) All bills of costa which are the subject matter of proof whether such 
costs were incurred in insoK’uncy or in somo other matter. 
Taxation of bUla of shall be taxed by the Taxing Officer of the High Court on 
its Original Side, and the Bombay High Court Rules rela¬ 
ting to the taxation of costs shall apply to the taxation of 
such bills as far as circumstances will permit: Provided that the Official Assignee 
“ay in hia discretion himself tax any such bill of costs if the amount mentioned 
in the bill does not exceed Bs. 300. 

Provided further that the Official Assignee may dispense with the taxation 
?k “ respect of which the dividend expected to be paid is so small that in 

the opinion of the Official Assignee it justifies dispensing with taxation. 

(2) ^Vhero an estate is ordered to be administored in a summary manner 
jnider Section 106 of the Act, a lower scale of Attorneys’ costs shall be allowed 
in all proceedings under the Act in which costs are payable ©at of the estate, namely, 
thfea-fiftha of the charges ordinarily allowed, disbursements boing added 

Fees and \ 
and matte; 


62. The assets in every matter remaining after payment of the actual expen- 
r,. 80 S incurred in realizing any of the assets of the insolvent 

Cli^s mTable*mifc*of suhjoefc to any order of the Court, be liahlo to the 

. the estate. following payments which shall bo made in the following 

order of priority, namely;— 

Ptret.—The actual expenses incurred by tho Official Assignee in protecting the 
/ assets of the insolvent or any part thocoof, and any expenses incurred 

oy him or by his authority in carrying on the business of the insolvent. 


• .■^***'^—^Any fees payable to or costs, charges c 

nzed by the Official Assignee. 


exponses incurred or autho- 


•Weart.-—The balances of any deposits lodged with tho Official Asiigneo under 
these Rules. 


Next.—The remuneration of the sporiol manager (if any). 

Next,-~The remuneration of the Official Assignoo. 

Rrxt.—Any allowances made to tho insolvent pursuant to an order of the Court. 

wt.—Any costs directed by tho Court to ho paid out of tho estate, 

^Texf,—-Any Bums deposited imdcr Rules 55 and 72, 


-P.-t. I. A. 

Bomliay 
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1.1. A. 

52A. (1) A creditor, deairous that an Insolvency notice may ^ issoed 
shall produce to the Insolvency Registrar a 
Issue of notice. of the decree or order on which the notiw is 

file the notice, together with a request for issue. The Cr^* 
tor shall at the same time lodge with the Insolvency Registrar two copies ol tae 
Insolvency notice to be sealed and issued for service. 

. (2) An insolvency notice shall bo in Form No. 1*B with 

iTorm of notice. variations as circumstances may require. 

62B^ (1) Every Insolvency notice shall be endorsed with the oame wd 
place of business of the attorney actually suing ou 
Indorsement of addreu if attorney bo employed, with a memoranauro 

ac. on notice. creditor in person. 

(2) The notice shall require the debtor to pay the omount 
nieh security for the payment of the amount to the satisfaction^oi 
or his agent. 

. ...A-.-. — »-.*!„.»♦;«« to the debtor 

. ' mt 

up 

. be 

. the 

the notice apply to tne t-ouit ww • 


must within tlie time 

• within 

(4) Non complianc by (ho debtor with tho ",'i“it»'»'”*lfd,b’tor°2'p“ort. 
the specified period wiU.bo troatod oe an not of insolvency on the debtor p 

(fi) Any person served with on Insolvency notice •’jt‘‘Solm'I 

lor compUaicI with that notice apply to the Court to set aside tho ins 

(a) on the ground that ho has paid the omount “ 

for tho payment of tho amount to the satisfaction of the ci. 

bis agent; jg pj 

(b) on the ground that he bos a 

exceeds the decredal amount or the emoim uroceoding in 

and which he could not lawfolly sot up in tho auit or procoouuie 
tho decree or order was made; or ^ 

(o) on any other ground which would in low entitle him to avo 

set aside. j,y a 

Bfic. 

“ - “-IpwSS/a 

Of iiweiveniy shaii 

application shall be heard and detormined. jnsob'en'^r 

52D. Suhjecl to the powor of tho.Omrt m 

vrfordismIs«** 
ifored 


Doratlon of notice. 


An 

Service of notice. vico of a crater's petition. noti<« 

Bop. 4VT..„ the Ch-urt i 

h.T'&^r^S’.yU.ad.hu.rundermchnot.m. 
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Rules- 

52G< An adjudication order shall not be made against a debtor on a peti- 


Inaolvency PetUion. 

53. Every petition shall bo fairly written or printed or partly written and 

partly printed and no alteration, interlineations or erasures 
Form of Petition. shall be made without the leave of the Insolvency Registrar, 
except so far as may bo necessary to adapt a prmtod form 
o the circumstances of the particular case. A debtor s potition shall be m Form 
?o. 2 and a creditor’s petition shall bo in Form No. 3 in Appendix I, hereto, with 
uch variations as circumstances may require. A debtor’s petition shall also state 
rhetber any previous petition has been presented to the Court either by or against 
iim, with particulars of any such petition and the manner m winch it was disposed of. 

54. Every insolvency petition shall bo attested. If it bo attested m the 

states the witness must bo on Attorney, Vakil, Pleader, or 
Attestation. Justice of the Peace or the Official Assignee or tbo InsoWeacy 

Registrar or the Head Clerk of the Official Assignee or 
itMlvency Registrar, if it be attested out of any State, the witness must be a 
ludgo or Magistrate or an Indian Consul or Vice-Consul or a Notary Public. 

65. (1) Upon the presentation of a petition either by the debtor or by a 
creditor, the petitioner ehall deposit with the Insolvency 
brpogtl b; petitioner. Registrar the sum of Rs. 20 ond such further sum os the 
Insolvency Registrar may, from time to tine, require to 
over the fees and expenses to bo incurred by the Insolvency Registrar. 

(2) Upon the presentation of an application for tho issuo of an insolvency 
loUce, tho applicant shall deposit with tbo Insolvency Registrar tho sum of Rs. 
.0 auii such other sum as tho Insolvency Registror tnoy from tune to timo roquiro 
o cover the fees and expenses to bo meurrod by tho Insolvency Registrar. 

(3) Upon the presentation of an application by tho debtor under Rule 52B 
6 ) the debtor shall deposit with tho insolvency Registrar the sum of Rs. 10 and 
lucb further sum os tho Insolvency Registrar moy from timo to time roquiro to 
xiver tho foes and expenses to bo incurred by tho Insolv-oncy Registrar. 

(4) The Insolvency Registrar shall occount for tho jnonoy so deposited to 
;ho creditor, or as tho case may bo, to the dobtor’s estate, end any sum so paid 
3y a petitioning creditor sboU be repaid to such creditor, so for os circumstances 
will permit out of the proceeds of tho estoto in tho priority proscribed by those 
Rules. 


Creditor’s Petition. 

68 . A potitioning creditor who is a resident abroad, or whoso estate is vested 
8 tcnHi» fn, “ trustee under any law tolallng to Insolvency, or against 

uniy jor cons. whom a petition is pending under tho Act, ot who has made 

lofault of payment of any costs ordered by any Court to bo paid by him to the 
iebtor, may be ordorod to give security for costs to tho debtor. 

Ttrifleatlon. 57 . Evory eroditor’spetition shall bo verified by affidavit. 

6 S, ^rboro tho potitioning creditor cannot liimvlf verify all the statements 
containwl in the petition, ho shall file in lum-ort of tho peU- 
w> TOUT. affidavit of some person who eon depo^o to thrra. 

89. WTioto a petition is presented by two or more creditors jointly, it shall 
Jete* not bo necessary that each creditor shall depose to the 

jvtmcmtrs. of all tbo sUlements, which are within his own know. 


-P.-t. I. A. 
Bomliay 



PttESiDENOY.TO^ INSOLVENCY RULES, BOMBAY. 


his 


Rules—P.rt. I. A. 


Bombay 


(edge, but it shall be sufficiwit that each statement 
by Eoraeone within whose knowtedg© it ia. 


in the petition is deposed to 


59A. Where a creditor presonta an insolvenev 
the ^— • 


*bo ground that 
. ■' lafer of his pro¬ 
be shall serve 


Staring of Pttilion. 


i e d {n g 8 on 
If service 


60. In the case of a creditor’s petition referred to in 
Buie 60A and whore service of a creditor’s petition shall 
bo ordered by the Court, the following provisions shall 
apply j— 


(a) The petition shall not bo heard until the aspiration of eight days from 
the aorvico thereof, unless tha Court otherwise directs. 


(4) The Insolvency Registrar ehall appoint the time and place at width 
the ^titlon ^aU be heard ond notice thereof shall bo written on the 
petition and sealed copies; and where the petition has not been served, 
the Insolvcincy Rogistrar may, from time to time, alter the first day 
80 appointed and appoint another day aud hour. 

(c) IVhore there are more respondents than one to a petition the provisioM 
as to semce shall bo ol^rved with respect to each rc^oadent, but 
where all the respondents have net been served, the petition xa&j m 
hoard separately of collectively as to the respondents or such of the 
respondents as has or have been served, and separately or coUectivoiy 
as to the respondents not then served, apcording as service upon them 
13 effected. 

(d) ^Vhete a debtor or the parson upon whom the petition is sorvtd 
Bulo 80A intends to show cause against a petition he shell file h** 

vit with the Insolvency Registrar’and send copies thereof to tbaprti* 
lionet three days before the day on whith the petition U to bo hesro. 

61. Service of a creditor’s petition ehaU bo effected by an Officer of the Court 
or by the Creditor cr his Attorney, or by some ^rvm in 
Service of petition, Iboir employ, by delivering to the debtor or to t^he 

upon whom it is to bo sorvod, n sealed copy ox tue n 
petition ; provided that If personal eorvlce cannot bo effected, the -j 

tend the time for hearing the petition, or if the Court is aatisfied by 
other evidence that the debtor or auch person ii helping out of the way xo^to^^ 
Biirhfiervicf*. or »*' *'■ • 


may direct, and that such petition shall then, be deemed to have been duly seri-ed 
on the debtor or such person. ^ 

62. Service of a petition shall bo proved ^ 

, ^ the petition attached, which shall bo filed m Court 

Proof of service. tboectvico. 

63. MTiore n debtor or any pefon upon whom t^ 

is not within the limits of the Onfiinal Cv^l 

Service out of Jurtt- of the Court. tli« Court may order Mrvico to t^ m* ^ 

ilirtloa in sQch manner end form as it eha ^ 

■ 64. If the debtor or the person upon whom be 


pcalh of debtor before o^octed on his legal representatives, or on 
service of tetiUon. ^ Hjiak fit. 


such other p'?®” 
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Rules- 

65. If any creditor neglects to appear on his petition, no subsequent petition 

against the same debtor or debtore, or any of them, either 
Kon-appearance of alone or jointly with any other person shall bo presented by 
creditor. th© same creditor in respect of the same act of insolvency 

without the leave of the Court. 

66 . The personal attendance of the petitioning creditor and of the witnesses 
Personal attendance ^0 prove the debt and act of insolvency or other material 

of cre(^or when dla- statements, upon the hearing of tli© petition may, if the Court 
pensedwlth. shall think fit, be dispensed with. 

67. Where proceedings on a petition have been stayed for the trial of the 

Proceedings 
of disputed 

Insolvency 

be heard, a . 


68 , Where proceedings on a petition have been stayed for the trial of the 


of the application. 


AppHcatlon for eaten* 


shall otherwise require. 


• fixed for the hearing 

of tune for the 
ivritmg, but need 
ny case the Court 


70. On an application for extension of time for the adjourned hearing of a 
^ . petition, no order shall bo made for on extension beyond 

of time. «tsn*ion fourteen days from the day fixed for the adjourned hearing 
, of the petition, imless the Court is satisfied that such extea* 

Sion of time will not bo prejudicial to the general body of creditors. Any costs 
occasioned by such apphcation shall not be allowed out of the estate unless so 
ordered hy the Court. 


Inierim Beetiver. 


71. ^\Tiere an or’ ‘ -Assignee to bo Interim 

_ or, such order eliall boar 

of oS2 cemtenta . ■ -t of wliicli it U made 

eroporty of which the 

Official Assignee is ordered to take possession. 


72. Before any order is issued, the person who has made tho application 

therefor shall deposit with the Official Assignee tho sum 
A-rposit pj. jQQ towards tho commission of tho Official Assignee 

and for the expenses which may be incurred by him. 

73. If tho sum of Rs. 100 shall provo to bo insufficient, tlio^ person on whoso 


time to time, direct; ana such sum wiau oo ‘ \ ' 

making of such order. If such additional sum shall not bo so deposited the order 
appointing Iho Inierim llecoi\-er may bo dis^iarged by the Court. 


-P.-t. I. A. 

Bombay 
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74. If an ordof appointing on Intorim Receiver is followed by an order of 
adjudication, tho deposits made by the creditor on whose 
dCTK»lt *** application such Interim Receiver waa appointed shall be 

repaid to him (oxcopt and so for as such deposits may bo 
required by reason of insulBcio»<y of assets for tho payment of the commission 
payable to ond the expenses incurred by tho Interim Receiver) out of the proceeds 
of the estate In order of priority presenbod by these Rules. 


75. 'Where after nn order has been made appointing an interim receiver, the 

petition is dismissod, the Court shall upon application to be 

^ made witliin 21 days from tha date of the dl^is^l thereof, 

adjudicate with respect to any damages or claim thereto 
arising out of tho appointment and shall mate such order os the Court thinks fit, 
ond such decision or order shall bo final ond conclusive between the parties, unless 
tho Older be appealed from. 

76. TIio Court, if it appoints the Official Assignee interim receiver of on estate. 

sliftll confer upon him all such powers as to bfingmg anfl 

realization, ^monagemrat^proj 


Proeeedinge vhen the de&fcr is in priew- 


ter In prison. subject to the following modincatJonS' 

78. Th. debtor’, petition and eebed^o (if »y) 

wrsfb^ - - 

cause and period of detention of the deotor. 

7fi. UTiere a creditor applies for an order 

prison; if tho Court sholl order service of the^trtionoa 

Service of creditor's Sobtor, the Insolvency Registrar, ^ 

petition. petition to the jailor for service on the fiebtot. 

SO. on the 

eroeeten 

proceedinge ore adjourned, the Insolvmoy T'oea*™ Th, opplicatioa 


etc., how 


the debtor. 

Service of Proceedings^ 

88. me« . deb^r 

i .. . . . - . . . or of a»’T 

. »debtor, to 
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Proceedings on filing of debtor's petition. 
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InsolTent 
&U booiu, 

OQcial Assi, ‘ 

able estate; if the debtor shall be m such 
be forwarded by the jailor. 


list and statement as aforesaid shall 


84. On the debtor complying with the provisions of rule 83, the Official 
Certificate f shall issue a certidcate certifying the same, and no 

CfBcialorder of adjudication shall be made on the petition unless 
such certificate be produced. 


84A. The Insolv 


he may select. 


,<• --j-p ofadjudica* 

English daily 
e Court may, 
direction, as 


85. (1) An order of adjudication shall bo in the Eorm 
ronn of order and No. 26 in Appendix I hereto, with such variations as circum* 
stances may require. 


(2) ■\Vhero any adjudication order is made on a creditor’s petition, there shall 
be stated in the adjudication order the nature and date, or dates of the act, or acts 
fu upon which tbp order Jj« been made. Every order shall contain at 

the-foot thereof a notice requiring the debtor to attend on the Official Assignee 
forthwith on the service thereof at the place mentioned therein. 


A copy ■ 


^otmJatoa of e 
to Official AssJ^ee. 


RpfvIaa f j,, 87. Tho Insolvency Registrar shall cause a copy of tho 

tlon order. sojudlca- order of adjudication sealed with the sool of tho Court, to bo 
served on the debtor. 




Stay of ProcecdlBga. 


Annulment of Adjudicafion. 

89. An application to the Court to annul an order of adjudication shall not bo 
. heard except upon proof that notice of tho intended appli* 

rS cation and a copy of tho oifidavits in support thereof ha\-e 

proceedings thweci^e^ been duly sori'ed upon tho Official Aasignoo, Unless tlio 
. ' Court gives loaw to the contrary, notioo of any such opp1i* 

^tion shall bo sorvod on tho Official Assignoo not loss than sown days ^foro the 
day named in the notice for hearing tlio application. Pending the hearing of tho 
application, the Court may make an »nfenn» ordor staying such of tho proceedings 
as It thinks fit. 

89A. (I) The Insolvency Re^trar shall send notice of an order annulling on 

adjudication to sucJi local paper (if any) as tho Court may in each case direct. 

(2) An order annulling an adjudication may bo in (bo Form Xo. 28, in 
■"PPwidix I hereto, with such variations os circunastancos may require. 

(2) ^Wienonodjudication is annulled, tho Insolvcncj'Registrar shall forthwith 

giTO notice thereof to tho Official Assignee. 
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Bontiay Fnlxlhn Ordtr. 


00. Every rlobtor, mtonaing to apply for a protection order, ahall give four 
Application for provious notice to tno OftTciftl Aagignco and also to 

protection. execution creditor unices the Court shall thmlt fit to 

... . dispoi^ with notice to any of such creditors. Every 

ap}il^Uon for protection slmll bo made by petition sotting forth tho grounds on 
which tho ©ppheation is made. ® 


Schtdule^ 

Every insolvont eliall bo furnished by tho Insolvency Registrar with forms 
and inatructiena for tho preparation of his Schedule. Tto 
flow mads oot. Scliodulo (wliich shall bo made out in dupheate and one 

copy of wMdi shall bo s orifiod) shall bo in the I’orm No. 23 
in Appendix I horoto with aucli variations or odditions as circumstances msy 
require. Tho insolvont shall filo with tho Insolvency ItcgUtrar the verified Schedule, 
and tho duplicato Schedule tvith tlia Ofllcial Assignoo. 


92. ^Vlioret an InsoU’cnt requites an extension of tho timo for tho filing of his 
Schedule, lie sliall apply to tho Ofllcial Assignee, who may, 
flxtenston of time. if ho thinks fit, give a written certificate ext^ding such 
tinio in form Ho. Ill tn Apptndu 1 hertlo which certificate 
shall bo filed with tho Insolvency Registrar and shall render an apphcetion to the 
Court unnocossary. 


93, An insolvent shall not bo at liberty to amend his Schedule unless 

produce to tho Insolvency Registrar a certificate signed by 
-A?*?.®*®*®* ®‘ the Ofllcial Assignee containing the proposed ameadraeal 


in the Form No. 110, in Appendix I berote. 


Sebedoie. 

94, Tho Official Assignee in causing a Schedule to be prepared 

^ ^ - provisions of sub>scction (4) of Section 24 of the 

follow as far os circumstances will permit Form ho. W 
Appendix I beroto. 

Public examinatwn of Insolvtnt. 

95. ^Vhe^o an order of adjudication has been made against on insolvent, it 

Bhall bo tho duty of tho Official Assignee to loako an.*PP““; 

mi —.# v.fjt... ....V . _ . .... j-ac£ hour for holding tM 

and upon such afP'|* 
day and hour for avch 
d the Court upon such 

day and at such hour. 

88. 'Whoro any order is made appointing tho timo 

publip oxomination of an insolvent, seven 
Kotice to creditors of go appointed tho InsoK-onoy A^Igxiea 

soruted 

. . ■ '■ hlocal 


97. mere the Court fa ofopinion that an i^olvont mfatlmg to 

affairs or wbero on insolvent has faded to atten no ^ 
AtHcmr^cnt «’Bs ifi«. examination or any adjournment ther^i, ^ ^ ^ 

Adlo^eat complied with any Is 

relation to his accounts, condoct. dealings, nn» 

shown by him for such failure, tba 

die and may make such further or other order as tho Court shall tnina. n 
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98. Where aa examinatioa has been adjourned «wc d%t, and the insolvent BomllBV 
• PromdlDB <.ri=i »a. *“ *V"'® “ 'ijy •ppomted for ppooeedmg with his 

loununenTfiM dw. pubuo exammation, the expenses of giving notice to creditors 
of the day to bo appointed for proceeding with such examine 
atioQ, shall unless the Official Assignee consents to the costs being paid out of the 
‘ X t-.r.-j-.- -.ppojnted for 

■ . . • ssignee such 

■ «■ . . 503 aforesaid. 

' ■ . be returned 

to the insolvent. - 

89. In any case in which a public examination has been adjourned sint die 
Notice of proceed* ^be Court afterwards makes an order for proceeding with 
adjoununeat such examination, notice to creditors of the time and place 
appointed for proceeding with such exammation shall be 
Bont by the Official Assignee and notice shaU also be inserted m the local paper, if 
in which the notice of the first holding of the public exammation was directed 
to be inserted, seven days before the day appomted. 

100. (1) An application for an order dtspensmg with the pubhc examination 
Public exanUnatlon of of an insolveat or directmg that the insolvent be examined 
who Is a in some manner or at some place other than usual, on the 


who may appear* to the Court to be a *pro^r person to make the 

vri—. *v- —V....... ... ...j- V.. .t. Assignee, it may be made 

. ‘ on may be given by a report 

J _ ' . .vliich report shall be received 

. (3) ^Vhere the application is made by some person other than the Official 
Assignee, it shaU bo made by motion of which notice shall be given to the Official 
^^ignee and shall, except in the case of a lunatic so found by inquisition, be 
supported by affidavit. 

. (4) ^Vh6ro the application is made by a person other than the Official Assignee, 

® wall, before any order is made on the opplication, deposit with the Official 
Assignee such sum os the Official Assignee ahull certify to be necessary for the ex* 
pcusos of the examination. 

p (5) The order to bo made on the application eboU bo in the Form No. 18 or the 
oria No. 19 in Appendix I hereto, os the case may be, with such variations as 
circumstances may require. 

Oomposilion or Scheme, 

101 . • - • • . 


, _ ' variations os circumstances may loquiro, shall bo ^7 

Official Assignee for the purpose of the meeting of creditors for consideration 
the proposal. 

102. Whom the croditonl have accepted » composition or scheme subjwt to 
hv provisions of Section -S.^Sob-^tion (2), thoO^cim 
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Bombay 102A. ‘ ... .. 

Notice to" 

Auigcee, 

HUiiU UUUUtf Ui luu U^pUC4llUU 10 (.Utf UUICIUI iiBaJgUCU. 


103. 'Wlienover an application is made to the Court to approve of a composi- 

WnfiAA t/i Bchome, tho OiBcial Assignee shall, not less than 

* throe days boforo tho appointed for hearing the applica¬ 
tion, 8ond notico of tho opplication to every creditor who has proved. 

104. In every caso of an application to tho Court to approve of a composition 

. _ , , . , , or schomo. the Report of the Official Assignee shall be ffied 

report to be Insolveoicy Registrar not less thM three days before 

the day fixed for the bearing of the application. 


105. On the hear .* ' 
i 

Hearing. 


leru^ 


106. No costs incurred by an insolvent of or incidental to an application to 

^ . approve of a composition or scheme, shall be allowed out ot 

byWtor*’^ spplicatlon ©state if the Court refuses to approve the eomposiliea ct 
^ ‘ scheme. 

107. The Court beforeapprovingof a composition or scheme shall, inj^ditioa 

to Investigatmg the other matters as required by tn« 
Bvldenee sad order roquiro proof that the provisions of Section -8, Su^a-a 

tions (1) and (2) of the Act have been compUed with. ^ 
order approving of a composition or scheme shall be in the Fora • 
in Appendis I hereto, with such variations os circumstancee may require. 

108. ItTiero a composition or sehomo has been duly accepted by 
-Provision to such composition or scheme shall not be app»^ I 

composition or scheme Court unless the Court is satisfied on tho report of the ® ^ 

for costs and charges. Assignee that pro\’ision is made for payment oi ^ p 
coats, charges and expenses of and incidental to the prowdmgs “L . 
nussiQU and percentages to the Official Assigns and the iMolvpney ^ 

•the scale of foes, comnussion and percentages in force for the tune oei g* 

109. At the time a composition or scheme is i^^fr^^r^cr 

correct or supply any accidental or of the 

Correction of formal omission therein, but no alteration in the substance 
slips, etc. composition or scheme shall bo made. 

102A. "f- «■= 

_ - - . ...... A..-^4,, 

or I»r.oo. “ 

e .Wvent n to bo .«'S”Sar of 
burt rfioll also iBUlul tbo otao 

adjudication. - 

no. Iiiov«tyciuoofacomi>o»iUoiiorocbomoinr.Wchate«l»‘r”»‘^S, ,i 

ed or if appointed, declines to act or «jwJ 

bo tnistee. until another trustee is .r,rft™rtv and can^ff 

,ru.l<«> for tho p»rpo» of .dmi<u,lter.ag •>'f. PyX 

the tetros of tho composition or scheme, as tbo case m y 
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111. Where xmder a composition or scheme a trustee is appointed, he shah BomBar 

Security by trustee the composition or scheme has been approved by the * 

under composltloa or Court, if the Court think it necessary, give security to the 
scheme. ^ ^ satisfaction of the Court. If the trustee fails to give such 

security within the time required, he may be removed by tho Court. 

112. Where a composition or scheme has been approved and default ig made 

in any payment thereunder either by the insolvent or the 
Default In payment trustee (if any), no action to enforce such payments shall 
of composition, lie, the remedy of any person aggrieved shall be by 

application to the Court. 

113. Where a composition or scheme la annulled, the trustee under the compo* 

Bition or scheme, shall account to the Official Assignee for 
Annulment of any money or property of the insolvent which haa come to 
composition or scheme, his hands, and pay over to the Official Assignee any money 
or property which has not been duly administered. 

114. ^Vhore under any composition or scheme provision is made for the pay* 

Disputed claims ment of any mouej^ to creditors entitled thereto and any 


the determination thereof, the sum so secured shall be paid as the Court may direct, 

115. Every person claiming to be a creditor under any composition or scheme 
pmof Bf .1 V* proved the debt before the approval of such 

ce^Wltlon or scheme, composition or scheme, shall lodge liis proof with the trustee 
_ , * thereunder, if any, or if there is no such trustee, with the 

ufileial Assignee who shall admit or reject the same. And no creditor sbaU bo 
entitled to enforce payment of any part of the sums payable under a composition 
Op scheme unless and until he has proved his debt. 


proof of Dthts. 

116. A creditor’s proof shall be in tho Form No. 45 
I'crm of Proof. in Appendix I hereto, with such I’ariations as circumstances 

may require. 

117. In any case in which it sball appear from the insolvent’s schedule that 

, —I others 

t7orlrTn«T'*a wage pPOOf 

or his 

foreman or soir f shall 

to in the Form ' roto a 

Bcbodulo sottin; mount 

^vorftUy due tr 


I bavo 
rkmen 


the same effect 
And others but 

118, The Official ' ' 

where ' _ ' . ' ■ 1 ' . 

*ppea i memorandum'thereon of lu« d^ahowuiiw 

the appeal has boon hennl by tho Court the proof, unless wholly disallowed, 
snail ho given back to tho Official iVssignco- 

119. Subi«t to the potrer of tlio Court to oitend. tin. time tl)0 Offiriol A»api.o 

, sholl. rrlthin d.;. aflor ro^ivmg . proof m 

lyoAu7«to«'”°'‘ ovidonoo In lupporl Ihoroot. rmd Sivo tot.™ " 

,, , rojoeting o proof rrholly or in part to tho on^idof 

llioreby: Proridrd HolVilrr. Hr nrrru in on, rrtott ore not w.^Toml (o dtrforr 
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and distribute a Dividend the O^ievd Assignee need not examine such proof until 
sufficient i^sels are realised : Provided at»o that whore the Official AEsieit* ima 


~ i- cv • V v 'vthat whore the Official Assignee has 
given notice of his intention to declare a dividend, he shaU, within seven days after 
J j montionod in such notice as the latest day up to which proofs must be 
lodged, oxaimno^ and in writing admit or reject every proof which has not been 


already admitted or rejected. 


\ 


■woUcft nf . 120. WhoFo 8 Creditor's proof has been admitted, the 

of proof. notice of'dividend shall be sufficient notification to such 

creditor of such admission. 


Costa of appeals 121. The Official Assignee shall, in no case, bo personally 
from decislona as to liable for costs in relation to on appeal from his decision 
rejecting any proof wholly or in part. 


Dividends. 

122, (1) Not more than two months before declaring a dividend, the Official 
r A Assignee shall cause notice of his intention to do so to be 

4 llWdeii<l. Intended pybbshed twice in the Official Gazette in the English and 
one vernacular language and in one English and one vema* 
oular daily paper, and at the some time, shall give notice to such of the creditors 
mentioned in the insolvent’s schedule as have not proved their debts Such notice 
shall specify the latest date up to which proofs must be lodged which shall net 
he less than fourteen days from the date of such notice. 

(2) \Vhere any creditor after the date mentioned in the notice of intenti'oa 
to declare a dividend as the latest date upon which proofs may be lodged, 
against the doctsion of tho Official Assignee rejecting a proof, such appeal sn^, 
subject to the power of the Court to extend the time in special coses, be 


1 


(3) Immediately after the expiration of the time fi^d by tius 


(4) The notices shall be in tho Forms NoS. 81,82and S3 in Appendix Thereto, 
!vith such variations as circumstances may require. 

(5) If it becomes necessary, in tho 

Committee of Inspection {if any) to postp^the notice 

■ , it shall 

• , . editors 

• ’ ■ its. 


or OO., p„^og=o,o„^o^ 
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’ 124. TIj* OfiirUl Atuipiro ■hftll pny interest ftt tho Bombav 

iMwrt oa PirU'BiJ. rnte of C por rent, on any ilivtiloml erdered to bo paid by ^ 

Jdm under the provision of •eetion “4 of iJio Act. 

^ Such interMl shall ba jwud otit of the As-ieta in the Ofllcial Assigneo’a hands 
n‘*»tjnj: to tl>rt Instate roncvme<l nml in tl>e event of ntch opsetd lieinB immfRciont, 
it shAll he paid out of iJjo unclatnwJ I>ivi>lend Ilearnue Account. 

liUrhnrpe. 

125. An In«ol\-ont intending to npply for his discharge under section 38 of 
' the Act shall promicn to the Insolvency Itegistrarn cortifl* 

AfrUsstiea. cate fmin the Oillctal Assignee s]>ecif)'ing tho numl>or of hia 

tre ^ , . . 

wiey have rro\-ed or not 
«ght davt before tlw* da 
tune and plaee of the he 
cause such nottco to U> 

t^roof to the Court Kotico Jloartl and shall also iK*nd such notice by registered 
Jotter without the seal of the Court to each cretlitor not Iww than one month boforo 
«»day so appointc<l. Huch notice# shall bn in tlK» Forms N'os. 31 and 32, in Appen. 
dixllwreto. 

128. Tn ever)* *'•- — »• -- • e.. »•. ♦».* 

Aww? ^ * 

127. Where an insolvent tntrndi to dispute any statement trdh regard to 
Ids conduct and nffaira contained in tlie Omcial Aasignoo's 
. trU^oee in aniwcr n'poft, he shall, not Jess than two days before the heoring 
of the application for discharge. gi%‘o notice In writing to 
,, ^ the Oniciol Aastgnee specifying the statements in the report, 

H any, which ho nropows at the jicaring to dispute. Any creditor who intends 
w Opposo ♦*'- '* ,C -- 1 , ,« ............n/t 

inthoOm. * . • 

the grouni , | ■ , . • • , 

on tho ins< ■ i ' ■ • • • 

128. An insolvent shall not 1 k> ontitlod to have any 
Cott of srplioatbn. of tho costs of and incidental to his application for his dis¬ 

charge allowed to him out of his estate. 

129, (1) Wioro tho Court granta an ordor of discharge conditionally upon 
CondJUoTul ordere, 

Oot satisfied at tho d 
complotod or dolivo 
tho Form No. 38, ir 

"»in Appendix I honjto, wth such variations ns circumstances may roqiuro. 

(2) ^ If tho insolvent does not givo tho required consent within 28 daj^ of 
ho making of tho conditional order, tho Court rooy on tho opplication of the Official 
Aasignoo revoke tho order or mnko such other order as tho Court may think fit. 

180. Tho order of tho Court made on an application for dischorgo shall be 
dated of tho day on which it is made and shaU toko effect 
Order. from the day on which tho orfer is^a^ 

r, if 
Tlie^ 
re to,’ 
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140. ^Vher© an insolvent is permitted to renew his application for discharge, BOBlbay 
the Court shall fix a day for the hearing of such renewed 
application and the Insolveni^ Registrar shall give notice 
to the Official Assignee and to all his creditors of the time 
and place of the hearing of the application, not less than fourteen days before the 
day fixed. 


141. The Official Assignee may, if ho so wishes, fib a further report regarding 
the conduct and affairs of the insolvent and any creditor 
may appear and oppose such renewed application as 
aforesaid. 


Enles 126 and 127 1^2. Tlie provisions of Rules 136 and 127 shall apply 

b spply to renewed to such further report of tho Official Assignee and to such 
application. opposition by any creditor. 


Proxies and Voting Letters. 


143. (1} A genera! proxy shall be m Form No. 48, ■ 
special proxy in Form No. 49, in Appendix I hereto. 


^ (2) A proxy shall be lodged with the Official Assignee not later than 

o’clock on the day before the meeting or adjourned meeting, at which it is to be 
used. 


(3) As soon as a proxy or voting letter has been used it shall be filed with the 
proceedings m the matter. 


144. A proxy given by a creditor shall be deemed to be sufficiently executed 
if it 13 signed by any person in the employ of the creditor 
Signature of proxy. having a geueraf authority to sign for such creditor or by the 

authorised agent for such creditor if resident abroad. Such 
authority shall be in writing, and shall be produced to the Official Assignee u 
required. 


145. Tho proxy of a creditor blind or incapable of writing in the English 
_ language may bo accepted if such creditor has attached ma 

Wind eto sighatine or mark thereto in tho presence of a witness, who 

’ * shall add to his signature his description and residence; and 

provided that all ioseitions in tho proxy are in the handwriting of the witness, and 
such witness shall have certified at tho foot of the proxy that all such insertions 
have been made by him at the request of the creditor and in his presence before ne 
attached his signature or mark. 


Minora not to be 146. No person shall bo appointed a general or special 
proxy who is a minor. 


Meetings of Creditors, 

147. Notice to an insolvent and to creditors of a mooting of 
•nrm in one of tho Fonns Nos. 56 and 65. m Apponffis I hereto. 


Bona of Notice. 


w..a of tho Fonns 1-- - . 

with such variations as circumstances may require. 


148 The Official Assignee shall send to the Intolvency 
« copy certified^ him of every resolution of a 
mootmg of creditors- 


149. A m«ling_or cr^ito™ .hnll »» Sioumrejt'’o?’l^^ 

. least three creditors or nil tno c tn vote at • 

d^ not exceed three, but only those creditors who ore entitled to vote 
the mooting shall bo reckoned. 
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Bomlay 


ProtxedinuB by Company or Co-partnership. 


150. An insolvent jstition against any debtor to any oompooy dnly oolbo- 
Public officer or agent tiaod to ana and bo sued in the name of a public officer or 
Of compaTsy, ete. agent ol Bwh company, may be presented by or eued out 

and on behalf of euch 
filing an affidavit stat 

authorised to present or aue out such petition. 

Proceedinffs hp or against a Firm. 

161» Where any notice, declaration, petition or other document is signed by a 
rinn sienatoie how creditors or debtors in the firm name the partner 

nude. signing for the firm shall add also his own signature, e.y., 

“Brown & Co. by James Green, a partner in the said firm.” 
152. (1) Any notice or petition for which personal service is necessary shall 
be deemed to bo duly served on all the members of a firm 
Servlca on firtn. if it is served upon any ono or more of the partners or at the 
principal place at which the partnership business is carried 


(2) Where a notice or petition to or against a firm is served in the manner 
provided by sub'nile every person upon whom it is served shall he infonsed 
by notice in writing given at the time of such service whether he is served os a part¬ 
ner or as a person having the control, or management of the partnership business, 
or in both characters, and in default of such notice, the person served shall he 
deemed to be served as a partner. 

165. IITiere a firm of debtors file an insolvency petition the same shall wataSa 

^ . the names in full of the individual partners, and if such 

^Debtor# petition by petition is signed in the firm name, it shall bo aceompaaied 
■ by an affidavit made by the partner signing the petition, 

showing that all the partners concur in the filing of the same. 

164. {IJ An order of adjudication made against a firm shall operate 
Effect of orfler of siJ- it were an order of odjudication made against each of ^“0 

odlcatJon against Ann. persons who at the dote of the order is a partner in that firm. 

(2) Subsequent proceedings shall continue in the name of the firm 
is practicable, but applications for dischorgo must be made by the partners in i 
dually. 

155. In cases of partnership the insolvents shall submit a schodulo 

partnership sfTairs and each insolvent shoH submit a sc*«in 
ScbedulM. jjjg gppnrate affairs. 

Joint and Srparale EilaUs. 

166. The joint creditors and each set of soparato 

accept compositions or schemes of join* 

Acceptance com- circumstances will allow, a proposal acewted by J 
ii • --—.1 ?.« ika nresenbed roonnor, 

■ • • f some or 

• -cepted. 
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■ creditors, and the proposals mado to cachsot ofsoparato creditors shall be considered BomllRy 
and voted upon by such separate sot of creditors apart from all other creditors. 

Such proposals may vary in character and amount. Where a composition or 
scheme is approved the order of adjudication shall be annulled only so far as it 
relates to the estate, the creditors of •which have confirmed the composition or 
scheme. 

158. If any two or moro of the members of a firm constitute a separate and 
independent firm, the creditors of such last mentioned firm 
Separate firms. shall be deemed to be a separate set of creditors and to be 


ing to their respective rights therein. 


ZAtnaties. 

159, (1) %Vher6 it appears to the Court that any debtor or creditor or other 
person who may be affected by any proceeding under the 
LmiaiUcB. Act or these Rules is a lunatic, not so found by inquisition 


or 

Act and these Rules the lunatic might tiave exercised if he had been of sound mind. 
The appointment may be made by the Court either on an application made as 
hereinafter mentioned, or, if the Court thinks fit to do so, without any previous 
application. 

(2) An application to the Court to make an appointment under this 
Jnay bo made by any person •who has ben appointed by any Court having jurisdio- 
tiou so to do, to manage the affairs or property of, or to represent the lunatic, or 
by any relative or friend of the lunatic who may appear to the Court to be a proper 
person to make the application, or by the Official Assignee. 

(3) The application may bo made parte and without notice, but in any 

in •which the Court shall think it desirable, the Court may require such notice of 
the application as it shall think necessary to be given to the Official Assignee or 
to the petitioning creditor, or to the person alleged to be a lunatic, or to any other 
person, and for that purpose may adjourn the hearing of the application. 

(4) ^Vh6^e the application is made by some peiwn other than the^ OfficW 

Assignee, it sha '' - - - . ~ .. 

tioner as to the 

tion IS made by ■ . 

Assignee, the cc 
facts therein stated. 


(6) \Vhen a person has been appointed under this ^tulo, any ootiw 
the Act and these Rules, served on, or given to, such person, shall have the same 
offect as if the notice had been served on or given to the lunatic. 


Small Jnsolveneiee. 

160. An application by the Omeial Assigneo that Iho o.tato 
may 4 ordered to b. mtainislomd m “ 
yom of .pplMon. shall bo in the Form No. 21. m Appenih* I hereto, with eneh 
variations as circumstances may require. 

160A. Where an estate is ordered to be administered in _o 
Snmm. ooder Section 106 of the Act tho.proyi^M of the Act 

admlnls. Ruiea gh^U, subject to any special direction of the Court, 
be modified as follows, namely— 
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1.1. A. 

(1) There shall ba no advertisemoQt of any proceedings in a local paper 
unless the Court otkenrise directs. 

(2) The title of every document in the proceedings eubseqnent to the 
making of the order for siuninary administration shall have inserted 
thereon “Smnmary Case.” 

(3) There shall be no Committee of Inspection. 

(4) On an application by an insolvent for bis discharge the certificate of 
the OiBcial Assignee shall not include, nor shall notices be sent to, 
creditors whose debts do not exceed Bs. 30. 

(5) Uoticea of meetings or of eittings of the Coart sbaU only bo sent to 
creditors whose debts or claims exceed Bs- 30. 

(6J ~ i:-—««-•-«-ir T fjereto, 03 ttTlU 

•dulo, the insolvent 


Administration oj estate of person dying ifWo/i*e«t. 

Ifil. A creditor’s petition under Section lOS of the Act shall be in the Tono 

___ ... Bo. 4, in Appendix I hereto, with such variations M 

F na of petition. stances may require, and shall be TOfificd by affidaut. 

162. ^VTiere an administration order under Section lOS of the Act is made, 
. such order shall be gazetted and sd^rtised m the sawe 

0»**ttlng and manner in all respect as an order of adjudication is gazettea 

advertulnjf. and advertised. 

J63, (J) The petition shall, «mlA«9 the Court otherwise directs, bo 
on each execu 
Sendee. be on each p- 

tion or if no 

granted, upon audi person or pereous aa iiio uouU .-aj .. * 

(2) Service shall be proved in the same way as is provided in the of ao 
ordinary creditor’s petitioa, and the petition eball be heard m like manner. ^ 

164. An adminis' 


Fonn of order. 
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Bdes as to adminis- 167. In proceedings under on order for the admmis* 
tratlon or estate. tration of tho ostato of a person dying insolvent:— 

(1) Tho provisions of Schedule I of tho Act relating to meetings of 
creditors; 

(2) Tlio provisions of these Rules which refer to creditors, meetmgs of 
creditors and Commltteos of Inspection; ond 

(3) ^Vhere tho property is not likoly to exceed Rs. 3,000 tho provisions of 
Section 106 of tho Act. 

shall, as far as appHcablCi apply as if tlie proceedings were under an order of 
adjudication. 

Qazttting. 


OazetUog notices. 


168. All notices requiring publication in the Official 
Gazette shall bo gazetted by the Insolvency Registrar, 


Inspection. 

169. Tho Insolvency Registrar and tho Official Assignee shall, on the reason¬ 

able request of any insolvent or creditor, permit him to 
. ^alstrar inspect and examine every petition, schedule, order of ad- 
llw ^ ln?wctSo^”a^ jumcation and all other proceedings relating to such 
copies iThen requited. insolvent, and all books, papers end writings filed or depo¬ 
sited in such matter; ana shell provide any such insolvent or 
creffitor requiring the same on the receipt of tho prescribed fee with e copy or 
copies of such petition, sdiedule, order of adjudication and ell other orders and 
proceedings so filed or deposited as aforesaid, or such part or parts thereof as shall 
M required. Certified copies issued by tho Official Assignee shall be signed either 
by him or by one of his assistants ond shall bo seiUed with the seal of lus office. 

SeouritUs oj OJJlcial Assignee and Deputy 0£ictal A8s\gnte. 

170. The Official Assignee and the Deputy Official Assignee, previous to their 
Official Asilgnco and admission as such shall enter into a bond, with sufficient 

Deputy Official Assignee securities to the Commissioner for taking Accounts in tho 
to enter Into a bond. penalty of rupoM twenty thousand and ten thousand rospeo- 
tively conditioned for the due execution of their respective offices. 


Accounts and Audits. 

171. Tho Official Assignee shall open on account with tho Reserve Bank of 
, . . India entitled ‘‘Tho Account of tho Official Assignee of 

Official Assignee to p., . •• i -»•--..o-i i.-the realisation 

an aecoimt in the , 

Beserve Bank of India, of 

jjja, ' costs, charges, 

eto., vnthia Bsven day. a' ’ **'“ 

said account. 

H2. All auma amounting to OP OJtcoeding Ka. 600 standmg to tho credit 
of insolvent’s estate os may not be required^ for p^ment 
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year ending on 30th Juno and 3Ist December respectively, dho luieiesi euiuou 

nn . ... , estate respectively from fimo to time. 

I Tini Kn required as aforesaid 

3ted by him os Fixed 
on sums mvesfod as 
ad Revenue Account 


Bomliay 
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SO«Biy. 


Hu/e,-_p..( j 

»»«6ay f<.4Lp„„„ 

(-> of the Aci J*'""® "’f""* on J„M,“ ' , °*° ™““ '««o;na(ion of 

““ -I th A “"■' ■ 


W ^‘'«"^4ToT»‘X~ “» foaL“ntf “» Of 

“^f»tf„nno.h„ho 

.O0o„.. a«»»t,o„ 

wanner and thm* ‘^PPUcatinn C^urt mav 

'^by as Srr^*l®“‘^h not;?f/f! i°“ b in a form/, 


M«e V OmeJA.^ absence.Parfonned fcy tb, 

*® Court ®W/eat/oo ®**bout notlrw*^^ *be Court niAwk 

c8t/oo?*®®® w appi/. r^'^aa to thfe r ** v 

an or /oMeL J * *be Offic/a? 

avjdenee be ''--i?®®: f*‘'bran wir ®My for 


*or an r**’=’‘-‘*ons 

i*"”* ovidonoe be on.. '?«• ”<■ fo?« '■® 

by liSvI’/aJJ^f* "'■ ‘bo^&fa'”^" 

-'«lS'"”f‘f 0«*l Py<h6 anJr?r„* “mpoo^oV o ?"'*''"''"’'"”’- 

"■« .w::rr '°" 

to^aigf 

tbn?r ?£“» o«.s^,r.;^!?^5 rr;i.rpS?,;',t 

to cc >6 Offjcia) A^igneo may 

Such ' ao to do, fimusb 

the o . -ff tie insolvent/ijii? 

^““■“'"‘"thinijuji " ■“ “" bo»» »b«B 

«»■ following ■■““““«'>">» on .oohrepoA a. 

SwTh'eiS^ 

«) Subject ,e thi ^ ^ "” ■■- '° °£ “‘’ 

■ b-bb'tie'offieS'^^S »ub.n,cl™, ,b„ 

• '“' ^a 600/1 as ani- «> L * ■ 

; of ‘bo Office, A»inrr^5 SI ponced if .bed b„ the date 
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Rules—P.-t. I. A. 

determine whether or not such procee^ngs shall be resisted or defended, Bombay 
and unless the Court shall otherwise determine, no such costs, damages 
or expenses shall be paid out of the estate unless the Court has deter* 
mined that such proceedings shall be resisted or defended. 

(3) The Official Assignee shall not, unless the Court shall otherwise order, 
be entitled to be paid out of the estate any costs or expenses he may 
have to pay or bear in consequNice of resisting or defending any such 
proceedings unless the Court has detennined that such proceedings 
shall b& resisted or defended. 


MisciUaneaus. 


195. Every Spec' ' '' 


Assignee’s accounts. 


Accounts. or Special 
Uanager. 

196. (1) At 

Falsification 

documentJ, 

. (2) The peiu 

stitution for any , 

may be liable. 

187. Non-compliance with any of these Rules or with any Rule of practice 

_ _ . for the time being in force shall not render any proceeding 

£5^"* ®P***°®* ^11* void unless the Court shall so direct, but such proceeding 
may be set aside either wholly or in part as irregular or 
amended or otherwise dealt with in such manner and upon such terms as the Court 
may think fit. 

198. All Rules and Orders made under the Indian Insolvency Act, 1818, 

Beneai or n i a°n«llad, except so far as regards any proceedings 

aader the A« of 1«8* '“^or the said Act, which may be pending in the Court, ot 
’ the date of coming into operation of those Rules. 

199. When no other provision is made by tho Act or those Buies, the 

present law procedure and practice in Insolvency matters 
Saving for existing shall, in so far as applicable, reroam in forco. And save as 
“US, etc, provided by these Rules, or Rules amending them, the Rules 

of the High Court of Bombay, 1909. shall not apply to ony 
proceeding in insolvency. 

200. 'V ” -*»,«* o« incftivwnt has been guilty 

lUport b • • ■ ho shall report 

Aulgnee re •. int has made an 

“''1 ' Court shall take 

■ . fit. 

201. A notice under Section 104 of tho Act shall be served personally on the 

■ ■ • ' before tho day fixed for 

•oSSito'J*<i ‘I'M In ony cn» in 
, Court may allow substi*. 

tuted service of the notice by odvertis<wnent or otlierwiso or shorten the length 
of notice to bo given. 
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(GENERAL INDEX. 

PRESIDENOY-TOWNS IKSOLVENCY ACT. 

The references are to the pages. 

Abroad- 

act of insoIroDcy committod, 104,118. 

departuro abroad, whoa act of insolvency, 110*123. 

property, realisation of, 234. 

transfer for bonodt of creditors ozecutod, 103. 

transfer to defeat creditors oxocutod; 117. 

. vesting in OfBcial Assignoo of property situate, 234. 

Alfseiitlag— ' 

as on not of insolvency, 120. 

Abuts o! process^ I .. < 

annulment of odjudication and, 317. 

dismissal of creditor's petition on ground of, 170. 

refusal to adjudicate on debtor’e petition on ground of, 180.. 

Acts oI Insolvency- 

absenting from dweUing.house or place of business. 120.121. 
agent, by, 139, 

partner as agent, 142. 

attachment of debtor’s property In execution, 123.127. 
attachment must be for twoaty^>Dodayo• 124. 

■ • attachment must be in execution of decree for payment of money, 1-5. 

‘ -(iecreo against partners, 127. • 
committed abroad, 104, 118. 
defimtion of, 101. 

departure from India, or dweUing-bouse or place of residence, 110*122. 
sbsonco from dwelling-house or ploco of business, 120. 
avoiding creditors, llC. 
defeat or delay creditors, intent to, 119. 
departure from India, 120. 

departure from dwelling-house or place of business, 120. 
dwelling-house, departure or obseaco from, 120, 
intent to defeat or delay creditors, 119. 
place of business, departure or absence from, 120. 
remaining out of India, 120. 

“secludes himself,” meaning of, 122. 
imprisonment in execution of money decree, 134. 
romalning in prison, 134. 

/ r; meaning of, 101 , . ' ' ' ' 

,* notice of suspension of poymont, 127*134. 

J agent, by, 133, 139. 

defined,128. 
estoppel of creditor, 133. 
inability to pay,,129. * * . 

- notice, what amounts to, 128. _ * -.•'ws'-- 
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■Aels of Insolvency—con/<f. 

notice of susperieion distinguished from mere suspension, 129. 
non4rader, by, 134." 
suspension of payment, what is, 128. 
temporary suspension, 129. 
teat, 130-133. 

petition by debtor for adjudication, presentation of, 127. 
principles common to, 144-148. 

act of insolvency as foundation of jurisdiction, 144. 
act of insolvency cannot bo purged, 145 . 
act of insolvency is personal, 144. 
act of insolvency must be committed in India, 144, 
act of insolvency must have been committed wilbin three montia before 
presentation of petition, 145. 
acts of insolvency a creation of statute, 144. 
any creditor can found a petition on any act of insolvency, 148. 
burden of proof, 148. 

transfers which are in themselves acts of insolvency, 145. 
voluntary and involuntary acts of insolvency, 145. 

«ale or attachment of debtor’s property in execution, 123-127, 
attachment to be for twenty-one days, 122. . 
decree must be for payment of money, 123. 
execution, attachment must be in, 123. 
execution, attachment or sale must be in, 123. 
partners, decree against, 127. 

, Sale of debtor’s property in execution pending adjudication order, 128, 
three months, must bo committed within, before presentation of petition, 161. 
transfer for benefit of creditors generally, 102-105. 

creditors privy to transfer, 102,104. ' 

executed abroad, 104. 

when void as against Official Assignee, 104. 
transfer to defeat or delay creditors, 105-1J8. • 
after-acquired property, of, 115. 
consideration for, 114. 
executed abroad, 118. 
fraudulent under Statute of Elisabeth, 106. 
fraudulent under Transfer of Property Act, 106. 
fraudulent under Insolvency Act, 108. 
gift, by way of, 117- 
history of, 105. 

mortgage of partnerihip property, 118. ' 

mortgage of substantiaUy the whole property for past debts, lOS. 

mortgage of substantially the whole property for preaentcOnsideiation, - 

mortgage of substantiaUy the whole property foreocuringexistingdoow, ; 
mortgage of substantially the whole property for securing existing de 
future advances, 113. 
part only of debtor’s property, of, 116. ' 
sale of substantiaUy the whole property for past debts, 108. 
sale of substantially the whole property for present conslderatioo, ii • 



GENERAIj IKDEX. 


Li43 


Acts ot Insolvency—conM. 

transfer, moaning of, 117. 

transfer of Property Act, fraudiiUAi under, 106-108. 
transfer of port only of debtor’s property, 116. 
transfer of whole of debtor’s property, what is, 116. 
when void against Official Assignee, 118. 
transfers by way of fraudulent preference. See Fraudulent preference. 

Actios —See Suit and other Proceeding. 

Adjudication —See Annulment of Adjudication, 
abuse of process of Court, and, 180. 

annulment of. See Annulment of Adjudication appeal against order of, 743. 
concurrent orders of, 320. 
contracts prior to, 478. 

corporations and registered companies, of, 90, 
date from whicb order takes effect, 174. 
dealings after, 657. 
dealings before, 647. 

dealings between commencement of insolvency and adjudication, 647. 
debtor, meaning of. 83. 
effect of— 

bar of suit and execution proceedioge. 239-257. 5 m Leat’O to sue. I.eave 
to execute decree, 
disqualidcation of insolvent, 270. 
secured creditors, saving of rights of, 257-264. 
stay of suit and other proceedings, 264-269. 
transactions, effect on, 269, 270. 
vesting of property in Official Assignee, 233>337. 
firm, 94. 

foreigner, of, 83, 161. 

Gazette conclusive evidwtce of, 809. 
joint debtor, of, 93,161. > 
joint Hindu family, of, 96, 99. 
jurisdiction to adjudge, 186. 
lunatics, of, 93. 
married women, of, 91. 
minor partner, of, 90. 
minors, of, 89. 

On creditor’s petition. Set Petition, 
on debtor’s petition. 5e« Petition, 
order of, on creditor’s petition, 194. 
order of, on debtor's petition, 205. 
order of, when it takes effect, 174. 
partners, of, 94-96, 163. 
personally works for gain, 163. 
power to adjudicate, 185. 
publication of, 194. 
re-adjudication, 361. 
traders and non-traders, of, 99. 
transactions after, 657. 
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Adjudication—conW. 

transactions before, 647. 

transact/ons betwnoa comreenoement of insolvency and adjudication, 647. 
trustoe, disquaUfi cation of insolvent to act as, 272. 

T?bo may bo odjudieatod insolvent, B3. 

Admlnlslratlon o[ eilai« ol djoKuml Insoiral—D8ooa»d towlrent. 
AdmljiistjatOT — 

insolvency of, &04. 

Affidavit— 

Swearing of, 810. 

Alter-acqulred property— • , 

property acquired after adjudication but before (Uscbarge, B09-B19. - 
action by insolvent for, 5]8. 
assigmnont of, 487. 

creditors subsequent to insolvency, rights of, 526, • 
future receipts of business, assignment of, 480. 
ioiorvention of Official Assignee, 520. 

, license to seize, 486. • . ■ - /•*^v, ..«»’ 

payments by insolvent, 652. 

protection of persons dealing with insolvent as to, 644 et St;.' ' 

.'.ngbt of action in. respect of, 618.. 

rule in CoAen V. AfitcAell, 511.516. . . 

agreomonts in fraud of bankruptcy law, 516. 
to what property the rule applies, 512. 
second bankruptcy, 516. 
suit by insolvent for. 518. 

title of insolvent to, until intervention by Official Assignee, 509. 
vesting of, in Official Assignee, 509. 

what is, 509,513. • ' 

property ocquired after discharge, 394,' ' ... 

accounts of, where discbaige aub/ect to conditions, 304. 
assignment of, 487. . . - • 

composition, effect of, on, 548. ... < ■ ■ 

discharge subject to conditions as to, 383, 
judgment, entering up against insolvent and, 372.373. 
license to seize, 485. * ' ” ' 


Agent— See Factor— 

act of insolvency by, 139. 
administration of insolvent’s estate, 693. 
carrying on business through, 152, ’ . , . . 

fraudulent preference, payment to, 638. ' 

partner as, 142. ' . ■ . I • 

petition by, 160. , ... 

reputed ownership, 663. - 

undischarged insolvent, obtaining credit through, 712. ; • _ 


Alimony— 

cannot be proved in insolvent* 403. 
order for payment of, and stay of execution, 
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Aniinlmd&t c{ AdJadJcatlos, 312-340. » 

aonuliDent where debtor ought not to have boon odjudged insolvent or where 
debts ore paid in full, 313.320, . 

application for, by whom to bo made, 313. 
debts paid in fuU, annulment discretionaiy» 310-31P. 
debts paid in full, meaning, of, 3)3. 
discretion as to annulment, 310. 
difference between P^-t. I. A. and prov. I. A., 313. 
inherent power to annul, 317. ' 

limitation, none for application for, 320. 
refusal of annulment, cases relating to, 310. 
where debtor ought not to have been adjudged insolvent, 314., 
where petition presented without leave, 310. 

whero petition presented by debto? without leave of Court, 319. ., 

annulment in case of concurrent insolvencies, 320. ' 

concurrent orders of adjudication, 320. 

difference between P.*t. I, A. and Piov-1. A., 320. > 

power to annul discretionary, 321. 
aonulment on approval of composition or echemo of arrangement, 
costs of Odloial Assiguoo, 361. 
offset on rights of creditors, 357. 

expunging of debts from schedule, 360. * 

juriadietioo of Insolvency Cburt after annulment, 353. 
w-vestiag of property in insolvent, 361. ' 

secured creditors, rights of, on annulment, 360. 
trustee under composition, right of, to sue, 360. 
vesting of property in person appointed by .Court, 36 . 
annulment on failure to apply for discharge, 323. 

application for, 320. , 

automatic annulment, none under the Act, 3.. . ’ ■ 


discretion as to, 322. , , ■ , ooe 

insolvency proceedings whether ierroinato on aim • - ,.{ 

notice of application for annulment. 326. 

open to debtor Court, SSJ” 

annulment of insolvency proceedings pwumg in «u 
effect of annulment, 333-340. . 

forfeiture clauses, effect of annuhnon on, 

re-vesting of propertjMn on, 336- V ,., 

suits and other proceedings, effe v.v Court. 33S. 

vesting of property in person appomlcd by Court. 

. - , Assieoeo. Boview and Rehearing. 

App«l_,y.e Appeal to (J.urt»g.>o.t O^»]J^_ Court agatoat 

appeal against decision-of O c . . 

Oi&cial Assignee. ' , 7S2. 

committal for contempt of Court, appool 
Court, appeal to what, 740, 

creditors, by, 760. . ' ' , ‘ * 

insolvent, by. 749. '..’^.ction, appeal from orders of, 739. 

Judge ©lorciaing of ofBeor empowered under s. 6,7B5. I . 

limitation for appeal from o f o^rcising insoU-ency jurisdiction, 755. 
limitation for appeal from o 
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Appeal—confrf. 

new point allowed to be taken in property casea in, 784. 
not JO© of appeal to Official Aa^ignoe, 753. 

appeal against decisions of. See Appeal to Court aesiast 
Omciat Assignee. 

Official Assignee, by, 760. 

officer empowered under s. 6, appeal from orders of, 730. 
orders appealable, 740. 

order for administration in insolveni^ of estate of person dying iosolveat, 
appeal against, 763. 

order for private examination, appeal against, 762. 
order of adjudication, appeal against, 743. 
orders which may bo made in appeal, 754. 
person aggrieved, moaning of, 741. 
petitioning creditor, by, 749. 

Privy Council, to, 735. 
refusal to hear, appeal against, 762. 
security for coats of, 764. 
fecial leave to appeal, 764. 
where Judges differ in opinion, 754. 
who may appeal, 741, 

Appe&I to Court against Official AasIgBoo— 

decisions of Official Assignee, appeal from, 765. 
insolvent, by, 750. 

iitnttation for appeal against Official Assignee, 766. 
paralirieoartments, 755. 
peraon aggrle^-ed, by 757. 

seizure of property of third person by Official Assignee. 757. 
who may appeal, 756. 

Arbitration— 

reference of insolvency petition to, 221. 

Arrangement, Scheme oi—^te Composition. 

Anest— 

of insolvent under sec. 34,286. 
of insolvent tinder eec. 36 (2), 288. 

payment or composjtioD, etc., after arrest, fraudulent preference, p . 

Assignee—<S«e Assignment. 

Insolvency petition by, of debt, lot. 

Assignment— 

equitable assignment, 453-460. 
of after-acquired property, 487, 
of a mere right to sue, by Official Assignee, 503. 
of debt, and insolvency petition, 157. 


of dividend, 698. 

of future profits of business. 489. 

of Instalments uadw hire-purchaae agreement, 499. 


of lease by trustee in bankruptcy to a pauper, t-o- _ 
of right of action of Insolvwit hy Official Assignee, 68-, 


of aorpJus, 700. 

stamp duty, exemption of* 809* 
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Attachment— See Seizure, Execution creditor. ' ' 

effect of adjudication on, 689. 
of debtor’s property before adjudication, 225. 
of surplus, 700. 

-sale of property under attachment by executing Court after notice of order of 
adjudication, 696. 

Auctioneer— 

insolvency of, 465. 

Audience, right of, 811 , 812. 

Banker-*. 

crossed cheque, 463. 
insolvency, of, 461. 
property held on trust by, 461.404. 
short bills, 463. 

Bankruptcy Acts— 

corresponding sections of, 38. 

Bar of Execution— See Leave to execute Decree. 

Bat of Suit—5ee Leave to sue. 

Benamldar— 

petition by, 138. 
proof by, 412. 

Books of account of Insolvent- 
destroying of, 705. 
false entries, in, 70S. 
keeping false books, 703. 

OfBcial Assignee to take possession of, 6C9, 670. 
omission to keep proper books, 376. 
omission to make entries, 706. 
withholding books, 704, 705. 

Burden of Proof— 

act of insolvency, in case of, 148. 
fraudulent preference, in case of, 630. 
offences, in case of, 707. 
protected transactions, in case of, 655. 

transfers within s. 63 of the Transfer of Property Act, in case of, 610. 
voluntary transfers, in case of, 707. 

Business- 

assignment of future profits of, 489. 

power of Official Assignee to carry on insolvent’s business, 679. 
vesting of profits of business in Official Assignee, 623. 

Claims— ' 

arising out of insolvency, 48. 
not arising out of insolvency, 39. 

Co4soIOMPr«edore,i903_ 

®«C. 24, 74. • ' 

“c. 80,'688. 
eoc. 115, 788. 

0.9, r. 9,76. ' . • 

0.27, applicatioh of, 77. ' . . 
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Appc&l—conW. . . • 

now point ollowod to bo taken in pioporty casea in, 784. 
cotioo of appeal to Official Assignee, 753. 

^ appeal againal dociilona of. See Appeal to Court against 

Omcial Aaqignoe. ■ 

Official Assignee, by, 750. 

officer empowered under a. 0, appeal from ordora of, 739, 
orders appealable, 740. 

order fat administration in insolven<w of estate of person dyiac insolvent, 
appeal against, 7S3. 

order for private examination, appeal agwnst, 752. 
order of adjudication, appeal against, 743. 

•ordera which may bo made in appeal, 754. 
person aggrieved, meaning of, 741. 
petitioning creditor, by, 749. 

Privy Council, to, 755. 

refusal to hear, appeal against, 752. 

security for costa of, 764. 

Bpcciallenvo to appeal, 764. 
where judges differ in opinion, 754. 
who may appeal, 741. 

Appe&! io Court against Official Aaslgnee^- 

decisions of Official Assignee, appeal from, 755. 
insolvent, by, 756. 

limitation for appeal against Official Assignee, 756. 
parallel enactments, 75C. 
person aggrieved, by 757. 

aeiruro of property of third person by Official Assignee, 757. 
who may appeal, 756. v 

ArWtrallon— 

nferonco of insolvency petition to, 231. 

Arrangement, Scheme of —See Composition. 

Arrest— 

of insolvent under sec. 34, 286. 
of insolvent under sec, 36 (2), 288. 

payment or comporition, etc., after arrest, fraudulent preference, 8. 
Asslgnce—See Assignment. 

insolvency petition by, of debt, isr. 

Assignment- 

equitable assignment, 453*460. 
of after-acquired property, 487. 
of a mere right to sue, by Official Assi^ee, 508. 
of debt, and insolvency petition, 157. 
of dividend, 698. 
of future profits of business, 489. 
of instalments under hire-purchase agreement, 400. 
of lease by trustee in bankruptcy to a pauper, 
of right of action of insolvent by Official Assignee, 68., 68 J. 
of surplus, 700. , , i 

‘ . stamp duty, exemption of. 809* 
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Attachment—^ee Seizure, Execution creditor, 
effect of adjudication on, 589. 
of debtor’s property before adjudication, S25. 
of surplus, 700. 

-■sale of property under attachment by executing Court after notice of order of 
adjudication, 596. 

Auctioneer- 

insolvency of, 465. 

Audience, right of, 811, 812. 
fianker— 

crossed cheque, 463. 
insolvency, of, 461. 
property held on trust by, 461*464. 
short bills, 483. 

Bankruptcy Acts— 

corresponding sections of, 38. 

Bar o! Execution—Leave to execute Decree. 

Bar Ot Suit —Set Leave to sue. 

Benamidai— 

petition by, 158. 
proof by, 412. 

Books ot account ot insolvent— 
destroying of, 705. 
false entries, iu, 703. 
keeping false books, 705. 

Official Assignee to take possession of, 669, 670. 
omission to keep proper books, 376. 
omission to make entries, 706. 

^nthholdmg books, 704, 705. 

Burden ot Proot— 

act of insolvency, in case of, 148. 
fraudulent preference, in case of, 630. 
offences, in case of, 707. 
protected transactions, in case of, 655. 

transfers within b. 63 of the Transfer of Property Act, in case of, 619. 
voluntary transfers, in case of, 707. 

Business— 

assignment of future profits of, 489. 

power of Official Assignee to carry on inwlvont’a business, 679. 
vesting of profits of business in Official Assignee, 623. 

Claims— 

arising out of insolvency, 48. 
not arising out of insolvency, 39. 

Code ol OIvll Procedure, 1908— 
see. 24, 74. 
sec. 80,*688. 
sec. 115, 788. 

O. 9, r. 9, 76. 

O. 27, applicatioh of, 77. ‘ 
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Oontracts-^conid. 

between co^encenient of imolrenoy and odjudleation, 647. 
by or Tpith insolvent, when protected, 644, 
damages arising out of, and proof, 407. 

damaps arising out of breach of. not a good petitioning oreditot's debt. 160. 

disclaimer of onerous contracts, 660. 

equities. Official Assignee takes subject to, 502. 

goods, contracts as to, 480. 

immovable property, contracts as to, 470, 

involving personal skill, 480. 

of service to be rendered to insolvent, 481, 

proof for damages arising out of breach of, 407, 

recisaion of, application by the other party for, 664, 

sale of goods, relating to, 480. 

speciSc performance of insolvent’s contracts as to immovable property, 479, 660, 
Copyright— 

iaaolveat'a property in, 486. 
vesting of, in Official Assignee, 486. 

Corporation —See Company. 

Costs— 

annulment, costs of Official Assignee on, after composition, 361. 

*■ ’ •-**and costs of Official Assignee, fi04>806. 


execution, of, 600. 

insolvency of defendant and continuation of defence by Official Assignee, 692, 
803. 

insolvency of plaintilf and continuation of suit by Official Assignee, 693, SO . 
jurisdiction to give, 804. 

leave to Official Assignee to sue or defend and costs, 685-686. 
meetings of creditors, oC 278. 
motions by Official Assignee, 805. 

Official Assignee, costs of, 804, 
of proving debts, 417. 
proof for costs, 411. 

provision for, before declaration of dividend, 694. 
rules as to costs, 806. 
suit for, 806. 

smts brought by or against QiBcial Assignee, 806. 

Courts~^es Jurisdiction, Court executing decree, 
auxiliary, to be, 78. , 

constitution of, 36. 

cost of enquiry, 75. . j • 

Court to which petition should be presented, 149. 
carrying on business, J52. 
carrying on business through agent, 162. 
firm, adjudication of,145, 
imprisonment, 150. - 

ordinarily resides or has a dwelling-house. 150. 
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Oourti—conJd. 

Court petition ngainst passing vwitor, 161. 

oxclasi %'0 jurisdiction of Insoh-cncy Court m matters of voluntary transfers and 
fraudulent preferences, 56. 
executing Court. See Court executing decree, 
general i>owor3 of Court, 73. 
injunction, 74. 
mode of taking evidence, 73. 
power to adjourn proceedings, 73. 
power to amend written process or proceeding, 73. 
power to award costs, 73. 
jxiwor to extend time, 73, 
stay of proceedings, 74. 
transfer of proceedings, 74. 
where special procedure is prescribed, 76. 
general powrrs of procedure, 73. 

High Court and insolvency jurisdiction. 35. 
letters patent and insolvency jurisdiction, 43, 44. 
orders in aid, to make, 80. 
position of, after the Constitution, 82. 
power to docide questions arising in insolvency, 37. 
amendment of s. 7, 49. 

Bankruptcy Acts, law under, 38. 
claims arising out of bankruptcy, 39.41. 
claims not arising out of bankruptcy, 39*11. 

distinction between claims arising out of bankruptcy and claims not arising. 

out of bankruptcy. 39.41. 

English law, under, 41. 
limitation, 69. 

Proaidency-towns Insolvency Act, under, 44*59. 
powers of High Courts under Letters Potent, 43, 44. 
summary, 64. 

superior title of trustee in bimkruplcy, 39. 
time for taking objection to exercise of junsdictioa, 68. 
transfers within sec. 63 of the Transfer of Property Act, 56. 
power of High Court to make rules, 806. 
procedure to be followed by, 73. 
to be auxiliary to each other, 78. 
wrong Court, presentation of petition to, 164. 

Oourl executing decree— 

appheation by Official Assignee for possesMon of attached property, 697. 
costs of execution, 600. 

duties of, as to property taken in execution, 695. 
execution, costs of, 600. 

property in possession of executing Court, meaning of, 599. 
sale by, after notice of adjudication, 696. 
secured creditors, realization of attached property by, 600. 
stay of execution before adjudication, 268. 

Cramors_s„ Composition Dividends, Distribution. Secured Creditors, Elocution 
' Creditors, Proof of Debts. 

appeal by, 7C5, 791. ' ’ 
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Debts—con id. 

omission to provo for, ofiect of, 310. 

poytng dobt to creditor with iniont to giv© him preferenco, 707. 

priority of debts. 430.440. Stt Priority of debts. 

priority imdor Hindu Law, 441. 

proof of. (See Proof of Debts. 

promise to pay, after discharge, 394. 

provable debts and dischaigo, 392. 

ro-adjudication, debts contracted after annulment and before, 3(11. 
time.barrod, 438. 
trade debts. 6SB. 

Debtor—>Sre Insolvent. 

abuse of process, whoa petition by, on, 180. 

act of insolvency by, 101 etaeq. 

adjudication of, on cnxlitor’s petition, 173. 

adjudication of, on dobtor’e own petition, 177. 

administration order against estate of deceased debtor, 71S. 

annulment of odjudication, 312. See Annulment of Adjudication. 

committal of. Arrest, Contempt of Court. 

death of continuance of proceedings, on, 210 . 

definition of. 83. 

deceased debtor, administration order against estate of, 716. 
foreigner, 83. 

fraudulent preference by, 628 etaeq. See Prauduleot Preference, 
joint debtors, 93, 94. 
lunatics, 93. 
married woman, 91. 

minors. 89, 90. ’ 

offences by. See Penalties, 
partners, 94. 

petition by. See Debtor’s Petition, 
wrong Court, presentation of petition to. l64. 

Debtor’s Petition —See Petition. 

abuse of process of Court and, I89- 

attachment of debtor’s property, 175. 

conditions on which debtor may petition, 175. 

contents of, 177. 

debt, amount of, 175. 

dismissal of, 177. 

imprisonment of debtor, 175. 

leave of Court, for presentation of debtor’s petition, when necessary, I7e. 
order of adjudication on, 178. 

petition by debtor rrhoso luijudiclition hw boon aimnllod for f.doxo to «ppij 
for discharge, 176. 

undischarged insolvent, petition for adjudication by, 182. 
withdrowal of, 3l7. - t 

Deceased Insolvent— • • • • 

administration of, 718. 
fir- Trnmla fci^tor.geaeral. jurisdiction of, 721. 
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Deee&sed I&soIrent*-c9n/d. 

legal FDprosoatativo, pajmout by, 721. 
mode of administration, 710. 
payment by legal ropresontatiw, 721. 
vesting of estate, 710. 

Depaly OlQeUI Assignee—Omdal Assignee, 
appointment of, 722. 
powers of, 722. 
removal of, 722. 
security to bo given by, 722, 

Dlscha^e, S&1<308. 

absolute order of, power to moke, 30S. 

absolute order of, power to refuse, 3G3. 

absolute refusal of discharge, SCO. 

absolute order of, refusal of, 370. 

annulment of adjudication on failure to apply for, 393. 

application for, 304. 

application for, notice of, 303. 

application for, bearing of, 363. 

assets not of requiaito valuo and diacbargo, 376. 

assets, failure to account for loss of, 378. 

books of account, omission to keep, 370. 

coneoalment of property and discharge, 380. 

conditions, discharge subject to, 368,383. 

Court, powers of, 308. 

criminal Uabihty after discharge, 395. 

Crown debts not extinguished by, 389. 

debts, contracting of, without reosonablo expectation to pay, 377. 

debts barred by discharge, 394. 

debts not provable and discharge, 393. 

decree, requiring insolvent to consent to, 372. 

discharge not a termmation of insolvonoy procoodmgs, 396. 

tliscbarge subject to conditions, 368, 373. 

discretion of Court, 366. 

dividend of not less than four annas, 371. 

duties of insolvent after, 398. 

effect of, 389. 

debts from which insolvent is released, 389-392. 
debts from which insolvent is not leleased, 389-392. 
debts not provablo in insolvency and discharge, 393. 
debts provable in insolvency and discharge, 392. 
promise to pay debts barred by discharge, 394. 
property acquired by insolvent after disobaige, 394. 
effect of offences on discharge, 709. 
excepted debts, 389. 

Crown debts, 390. 

debts incurred by fraud, 300. 

Uabihty for maintenance, 391. 
extravagance in Uving, 378. 
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DlseharsQ—«7n;d. 

fncta which prov'oat absoluto, that u, immodiato unconditionAl ducharge, 374. 
assets not of roqiusito valuo* 975. 
nssota, fiiiluro to account for loss of, 978. 
books of account, omission to koop, 975. 
concoalmoot of projKrty or kooks, 380. 
contracting dobta without roaaonablo oxpoctation to pay, 377, 
fraudulent breach of trust, 380. 
frivolous or voxatious dofonco, 379. 
frivolous or voxatious suit, 379. 
rash and hazardous speculations, 378. 
trading after knowlodgo of insolvency, 377. 
unduo proforoneo, 380. . ' 

failure to opply for, 322 €t teq. 
foreign and Indian orders of, 395. 

froud, debts incurred by, not extinguished by, 380. / 

fraudulont broach of trust and discliorgo, 380. 

frivolous or voxatious defence, 379. 

frivolous or voxatious suit, 379. 

grounds for refusing obsoluto dischaigo, 374. 

historical roviow, 304. 

unmodioto unconditional discharge, refusal of, 370. 
insolvency petition cannot bo diamissd after, 173. 

• ■ ' ' , -. ... I. 


mottera to bo considered by Court, 307. 
notice of application for, 305. 

order of discharge concluaivo evidence of insolvency, 895. 


powers of Court, as to, 308. 
private examinations after, 287. 
promise to pay debt barred by, 394. 
property acquired after, 394. 

provable debts and, 392. ..o. -oe’ 

^ hafore. 364.365. 


rsport'of 0aciaIA,«p.«,3B;.. 

restrictions on powers of Court. 373. 
review, 385. .--nQ 

revocation of order of, 338. 
speculation and discharge, 378. 
surety and, 394. 

eS."tTon^ wLp 

time, tone of, to appl? fot 3.3. 
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Discharge— 

trading after knowledge of insolvency, 377. 
undischarged insolvent obtaining credit, 712. 
undue preference and discharge, 380. 
variation of terms of order, 387. 

Disclaimer, 659-0C6. 

by OfHcial Assignee, 660. 
contracts, of, 660. 

order rescinding contract, 664. 
speciBo performance by Official Assignee, 660. 
speciBc performance against Official Assignee. 660. 
earlier statutes as to, 659. 
effect of, 662. 
leaseholds, of, 662. 

mortgagee of leasehold, 660. 
proof by lessor for injury, 665. 
vesting order in respect of leaseholds, 664. 
onerous property, what is, 660. 
order roscindmg contract, 664. 
order vesting disclaimed property, 664. 
persons injured by diselaimor, 666. 
power to call on Official Assignee to disclaim, C61. 
proof by person injured by. 665. 
share, dUoIaimor of, and proof by company. 666. 
time for. 661. 

vesting disclaimed property, order, 664. 
vesting order in respect of loasoholds, 664. 
writing, disclaimer to be in, 061. 

Disqualifications of Insolvent- 
enumeration of, 270, 271. 
removal of, 271. 

where insolvency caused hy misfortune without misconduct, 2 • 1. 

Distress— 

right of, none after adjudication, 440. 

Distribution Ol property —Set Dividends, 

administration of estate in two coxmtries, in coso of, 700. 

allowance to insolvent, 099. 

distribution of dividends. See Dividenils. 

surplus to bo paid to insolvent, 699. 

Dividends— 

administration of estate in two countries, in case of, 700. 
allowance to insolvent, 699. 
assignment of, C98. , 

calculation of, C91. 

deceased person, dividend payable to estate of, 608. 
distribution of, 694. 
first dividend, 604, 
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Estoppel—confd. 

judgmoat against insolvont, no ostoppol against Insolvency Court, 167, 405, 
406. 

of creditor privy to tronsfor for benefit of croditors, 104,118, 157. 
subsequent creditors and estoppel of Official Assignee, 626. 

Evidence— 

answers given by witness at private oxomination as evidence against bun, 
293,294,631. 

answers given by iasoh*ont at private examination when evidence against him, 
293,294. 

answers given by insolvent at pubtio examination when evidence against 
him, 282. 


EumlnatlOQ—,S'es Private Examination, Public Examination. 

Exclusive Jorlsdletloa— 

of Insolvency Court, 65, 604, 625. 

Execution —Set Execution Creditor. 

attachment, offiect of adjudication on, 589. 
costs of, 600, 

creditor when not entitled to benefit of, 585. 

leave to sue does not imply leave to execute, 246. 

leave to execute decree against insolvent’s person, 252. 

leave to execute decree against insolvent’s property, 246. 

property in execution, when to be delivered to Official Assjgnee, 595 et ««St« 

reputed ownership of goods seized under, 643. 

restrictions of rights of croditors under, 685 etttq 

stay of, against insolvent's person. 268. 

stay of, against insolvent's property, 268. 

Executing Court—^e« Court executing decree. 

Execution Creditor— 

assets realized in course of execution, 590. 
attachment, effect of adjudication on, 689. 
benefit of execution, when not entitled to retain, 685. 
costs of execution, 600. 
dividing line, 685. 

duties of executing Court as to property taken in execution. 695-600. 
English law, 688. 
garnishee notice, 591. 

money in Court, rights with regard to, 692, 693. 
order for rateable distribution, 691. 
property taken in execution, 695-600. 
purchaser at execution-sale, rights of, 594. 

sale by executing Court after notice of order of adjadloation, 59o. 
receiver of mortgaged property and subsequent insolvency, 691. 
reputed ownership of goods seized under execution, 643. 
restrictions of rights of, 686 et seq. 
rights of, 686. 
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Execution Creditor— 

secured creditors, rights of, 692. 
when entitled to benefit of execution, 585. 

Execution Purchaser— 

buying in good faith, 694. 
rights of, 249-252. 

Execution Sale —Sea Execution Creditor, 
act of insolvency on, 123. 
purchaser under, 249-252, 594. 

Executor— 

executor and reputed ownership, 661 . 
executor de son tort and reputed ownership, 6C1. 
no right of retainer, 259, 413. 
petition by, 156. 
proof by, 412. 

property held by insolvent as, 449. 

Factor- 

insolvency of, 464. 
petition by, 166. 
property in hands of, 464. 

reputed ownership of goods In bauds of insolvent factor, 663. 
Fees and Percentages, 812. 

Rim—See Partners. 

adjudication of, 94-96. 
joint Hindu family firm, 96-99. 
petition against, 94. 

petition agamst, to which Court to be presented, 164. 
petition by, 156. 

petition by or against, to which Court to be mode, 154. 
proceedings in firm’s name, 94-95. 
proof against, by separate estate of a partner, 444- 
proof by, agamst separate estate of a partner, 444. 

Foreign Insolvency— 

and distribution, 700. 

Foreign Order of Discharge— 

effect of, 396. 

Foreigner— 

adjudication of, 83. 
petition by, 157. 

Forfeiture Clause— 

annulment of adjudication, effect of, 475. 
bankrupt cannot defeat his own interast* 471. 

English low as to, 473. 

forfeiture of loa*o on a.ssignmcnt, 4 j6. 

forfeiture of lease on insolvency, 476, 
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Forfeiture Clause—<onri. 

forfolturo of sbsro in partnorsbip, 470. 

Indian law os to, 475. 
intontion to bonoQt donoo, 476. 
seitlemont, in, 473-475. 

wifo and ohildron, provision for maintenance of* 475. 
will, in, 473-476. 

Fraodalent Preference- 

agent, payment to, by way of fraudulent pteferonoo, 033. 
application to sot aside, by whom to be made, 042. 
application to set aside, limitation for, 643. 
arrest, payment to creditor after, 287. 
burden of proof, 030. 

circumstanoos negativdng view to prefer, 630. 
creditor, person preferred must bo a, 627. 
decree for execution of mortgage and, 622. 
deflned, 118. 
essentials of, 625-030. 

adjudication must bo on a petition presented within three months, 638, 
inahUity to pay debts, 626. 
person preferred must be a creditor, 627, 
there must bo preferonco in fact, 628. 
view to prefer, 628. 
evidence of intent to prefer, 631. 

evidence, answers given by a creditor at bis pnvato examination, 631. 
azoluaive jurisdiction of Insolvency Court to sot aside, 626. 
good faith of preferred creditor Immaterial, 632. 
history of, 624. 

inability to pay debts essential, 626. 
intent to prefer, evidence of, 631, 036. 
limitation for application to set aside, 643. 
mortgage oxeoutod pursuant to order of Court, 622. 
object of doctrine of, 624. 

payment by way of fraudulent preferonco after presentation of petition, 643- 

payment to creator after arrest, 287, 

payment to creditor’s agent, 038. 

person preferred must be a creditor, 627. 

preference in fact, 628. 

previous enactments, 625. 

pressure by creditor, effect of, 633. 

proof by creditor fraudulently preferred, 641, 

purchasers in good faith from preferred creditor, 643, 

test of, 628. 

third persons making title in good faith, 643, 
threat of legal proceedings, 634. 
three months, must bo within, 638. 
view of benefiting debtor himself, 035. 
view of preferring creditor, 628. 
voidable, not void, 640,641. 
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FraodtUent Pretereoce—co^n/cj. 

voidable, but for beoofit of aU creditors, 642. 

what is, 118. 

what is not, 632-638. 

Garnishee Notice— 

payment imder, and rights of doereo.liold6r, 691 . 

Gazette- 

evidence of adjudication, 809. 
publication of rules in, 808. 

Goods —See property. 

Goodwill- 

sale of, by Official Assignee, 679. * 

soliciting customers after sale of, 676. 
vesting of, in Official Assignee, 482. 

High Court- 

appeal to, 740. 

assignment of insolvency work to special Judge, 35. 
insolvency jurisdiction part of ordinary juiisdietion, 35. 
jurisdiction of, 35. 

letters patent, powers of High Court under, 43. 

power to stay suits or other proceedings m subordinate Courts, 264. 

power to armul and stay insolvency proceedings in subordinate Courts, 265, 

Hindu Joint Family— 
adjudication of, 96. 

father, power of, to sell family property, 490. 
insolvency of manager, father or other member, 490-498. 
manager, power of, to sell family property, 490. 
sons, mterest of, 65. 

Hire-purchase Agreement— 

assignment of instalments under, 490. 
reputed ownership imder, 564. 

History ol Bankruptcy Law—iSes Origin and History of Bankruptcy Law. 

Illegal Transaction- 

petition in respect of, 160. 
proof in respect of, 403. 

whether protected, 682. 

Imprisonment —See Arrest. 

Incriminating Questions— 

public examination, at, 292. 
private examination, at, 292. 

InJonctlOQ, 77. 

Insolvency— 

acta of, 101 e< se?. . 

after-acquired property. 5« After-acquired Property, 
annulment of. See Annulment, 
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lasolveacy<-coru<2. 

arbitration, submission to, effect on, 68S.-« 
oommencemont of, 575>579. 
concurrent insolvencies, 321. 
contract, disclaimer of, GGO, 663. 
contract, effect on, 478-480. 
creditors, effect on rights of, 399. 

execution creditors, effect of insolvency on rights of. Sea Execution Creditors 
foreign, 700. 
forfeiture on, 502 et aeq. 

ftaudulent preference. See Fraudulent Preference, 
notice, 135. 

petition. Sea Petition, Creditor’s Petition, Debtor’s Petition. 

power of attorney, revoked by, 628. 

protected transactions. See Protected Transactions. 

relation back of trustee’s title. See Relation Back. 

second insolvency, 5IG. 

suit founded on debt barred by, 394. 

suit, insolvency of party to, 089-692. 

voluntory transfers, effect on. See Voluntary Transfers. 

lasolreat— 5<e Debtor. 

after-aoquirod property, 509 et aeq. See After-acquired Property. 

aggrieved by act of Official Assignee, 755. 

allowance to, 699. 

arrest of. See Arrest. 

appeal by. See Appeal. 

appointment in favour of, 527-528. 

books of. See Books of Account. 

business, managed by, 693. 

companies cannot be, 99. 

committal of. See Contempt of Court. 

, composition, 341 5«« Composition end Scheme of Arrangemen . 

contracts requiring personal skill of, 480. 
copyright, 486. 

croditors, rights of. See Creditors, 
creditors, rights of subsequent, 626. 
defeating his own interest, 474. 

dealings by, in respect of his property, 268,646 et aeq. 
discharge of 364 et aeq. See Discharge, 
death of, after composition, 363. 

death of, does not necessarily terminate insolvency proceeding. Ju«. 
disqualifications of, 270. See Disqualifications, 
duties of, 283. ^ee Duties of Debtor, 
estoppel. See Estoppel. 

execution creditors, rights of. See Execution Creditors, 
family, allowance for maintenance of, 699. 
goodwill, soliciting customers after sale of, 482 <•«— 
maintenance allowance to, 699. 
offences by, 704 et aeq. See Penalties, 
penalties, 704 et aeq. See Penalties. 
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Insolvent—cenW. 

personal earnings, 622. ^ 

persona who may bo adjudged insolvent, 83. 

private examination of, 287 el eeq. See Private Examination. 

property of, 447 et eej. See Property^ 

property, may purchase his own, 670. 

property of, eoizuro of, 667, C68. 

public examination of 280 ef »tg. See Pnblie Examination. 

re-adjudication of, 361. 

rights of action, 600. See Bights of Action. 

salary or income of, 524. 

second insolvency, 616. 

surplus, insolvent entitled to, 609. 

trading by, for benefit of creditors. 699. 

transactions by, in respect of his property, 269, 640 eieeq. 

undischarged, croditor’a petition against. 170. 

undischarged, obtaming credit. 712, 713. 

undischarged, petition by, for his own adjudication. 182. 

undischarged, suits by, 602. 

who may be adjudged insolvent, 83. 

Interest- 

in case of a surplus, 433. 
mortgage debt, on, 434. 
proof for, 430. 

none after adjudication, 430,433. 
rate of, 

where interest is stipulated for. 432. 

where interest is not stipulated for, 431. 
rebate of« on debt not presently payable, 433. 

Usurious Loans Acts, 434. 


Interim Receiver- 

appointment and powers, of, 222. 

Joint and separate debts and estate—See Partners. 
Joint Orcdltots— 

petition by, 166. 
proof by, 443. 

Joint Debtors— 

adjudication of, 93. 

discharge of one, no release of others, 389. 
single petition against, 93. 

Joint Slada T^aUlySee Hindu Joint Family. 


Judgment— 

consideration for, inquiry ,,, 

discharge, subject to conditions iw to. 370.371,37-. S75. 
entering up against insolvent, 372,373. 
fraudulent preference by defomDgindgment, 6-S, 
proof in respect of, 405, 406, 
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adjudicate, to, 83. 
amendment of see. 7, 49-54. 
appeal. See appeal, 
chambers, exercise of, in, 35. 
contest between strangers, 72. 

Courts, of, 35. 

English law, under, to decide questions of title, 41, 
exclusive jurisdiction of Insolvency Court, 64. 604,626. 
fictitious transfers, 625. 

fraudulent preferences, exclusive jarisdiction as to, 625, 
in insolvency, 37. 

claims arising in insolvent^, 33. 
claims not arising out of insolvency, 39. 
consent, 43, 49-54. 

Courts to be auxiliary to each other, 78 et aeg. 
discretionary under English law, 41. 

English law, under, 41. 
exclusive, whether, 55, 604, 625. 
injunction, 74. 

Letters Patent, under, 43. 

Umitation for application under sec. 7, 59. 
objection to, when to be taken, 68. 

Presidency-towns Insolvent Act, under, 44. 

decisions prior to amendment of see. 7, 46-49. 
decisions under amended s. 7, 52, 53. 
see. 7, amendment of, 49. 
re-bearing, 734. 
review, 734. 

strangers to the bankruptry, over, 39-41,42, 49*64. 
submission to, 41 etaeg, 
summary, 64. 

superior title of trustee in bankruptcy, 39-41. 

time for taking objection to, 69. 

title, questions of, and jurisdiction, 37. 

transfers within s. 63 of Transfer of Property Act, 66. 

voluntary transfers, exclusive jurisdiction as to, 65, C04, 

wrong Court, petition to, 164. 

Labourer— 


wages of, when preferential debt, 439. 
Landlord—5 m Lease. 


Lease— 


ahonation, covenant against, not bindingon Official Awignoo, 47C. 


covenant against assigning, 476. 
determination of, on Insolvency, 476, 
disclaimer of, 662. 
fixtures, reputed ownorehip of, 633. 
forfeiture of, on assignment, 476. 
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Leaso— cwtd. 

forfeiture of» on insolvency, 475, 
liability of assignee of lease and proof. 408. 
Leave to sue Insolvent— 


does not imply leave to execute, 246. 

during pendency of insoJyeney proceedings, 246. 

limitation for suit against insolvent after annulment 

must be obtained before institution of suit, 241. 

secured creditors, 260, 608. 

suits commenced before adjudication, 248. 


of adjudication, 255, 


when not seceasaty, 246. 

Leave to execute Decree against Insoiveot— 
execution against iosolvent’a person, 252. 
execution against insolvent’s property, 249. 
secured creditors, 260. 


Leave to present Petition- 

annulment of adjudication where petition presented without leave, 310. 
oases m which leave should be obtained, 201. 

Letters— 

re«direction of, 287, 


Letters Patent- 

jurisdiction under, 43. 

License to seize goods— 

effeot of adjudication on, 486. 


Lien- 

books of account, on, 667, 669. 
factors, 465. 

reputed ownership of goods in hands of l>en creditor of bankrupt, 542. 
solicitor employed by Official Assignee, 681. 
trustees of void settlement, lien of, foe costs, 621. 
unpaid vendors, 481* 

Ltndtation— 

acknowledgment of debt in petition or schedule, 256. 
annulment of adjudication, suit against insolvent alter, 255, 
appeal from order of Court, 765. 

appeal from order of officer empowered under s. 6, 763. 

appeal to Court against Official Assignee, 766. 

application to decide questions of title, 68. 

application for annulment, 319, 

debt barred by limitation and petition, 161. 

debt barred by limitation and proof, 404. 

fraudulent preference, application to sot aside, €43. 

proof of debt and limitation, 697. 

review, application for, 738. 

suit against insolvent after annalmeot, S5&, 

title, application to decide quesUous of, 69. 

voluntary transfers, application to sot aside, COS. 
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liquidator— 

petition by, 166. 

Lunatic— 

adjudication against, 93. 
petition by, 166. 

Major Offences—704 et seq. 

Malicious proceedings— 

compensation for, 220. 

Manager- 

appointment of special, 237. 

Married woman- 

adjudication of, 91. 
petition by, 156. 

Meeting ot Creditors— 
adjournment of, 280, 
admitting proof, 278. 
chairman of, 278. 
costs of, 278. 
iDsolvent to attend, 277. 

meeting of creditors, Trhen to be summoned, 277. 

minutes of proceeding, 280. 

negotiable instruments, proof in respect of, 278. 

non.reoeipt of notice, effect of, 278. 

notice of meetmgs, 277. 

proof by partner, 279. 

proof in respect of negotiable instrumHit. 278. 

proof of issue of notice, 276. 

proxy, creditor may vote by, 279. 

proxy, general, 279. 

proxy, instrument of, 279. 

proxy, OfScisl Assignee ae, 279. 

proxy, when to be deposited, 279. 

rejecting proof, 279. 

right to vote, 278. 

secured creditor and voting, 278. . 

eecurity, creditor may be rcduixed to give up, 279. 

summoning of meetings, 277. r u* t 

vote, none for unli<]uidated or contingent debt or any debt the value o w i 
is not ascertained, 278. 

Voting by scoured creditor, 278. 

MlQor— 

partner, adjudication of minor, 90. 
petition against, 89. 
petition by, 156. 

Minor Offences, 473 et seq. 

Ubtnlce— 

goods delivered to insolvent by, 504. 
money paid to Official Assigneo by. 606 . 
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Mortgage-—^«e Sdcurad Creditors, 
act of insolvency, when, 108.1J4. 

disclaimer, offeot on, 660-C64, ' ‘ 

suit on, after adjudication, i59. 
mortgagee —See Secured Creditors. 

additional security for, on msotvoocy, 477 . 
of lease, provision for rights of, oa disclaimer, f/ffO. 

Mutual dealings and Set-o{r<~ 

baloitco, date for ascertaining, 438. 

Civil Procedure Code, 1908, set-off under, 435. 

contributories and sot-off. 438. 

coats and set-off, 438. 

date for aacortolnlng balance, 438. 

debts must be between same parties, 437. 

debts must be duo in same right, 437. 

earlier law as to «ct>cff. 435. 

mutual dealings, what aro, 435. 

notice of presentation of petition, effect of, 439. 

set-off and avoidance of voluntary transfers, 633. - 

sot-off none unless cUima result in pecuniary liabilities, 436. 

when allowed, 435. 

Non-trader— 

adjudication of, 99. 

Notice of Suspension of Payment—^'ee Acts of Bankruptcy. 

Offences—See Penalties, 
major, 704. 

minor, 473, ^ - 

Official Assignee—See Deputy Official Assigne*. 

1 ■ ' person aggrieved. See Appeal to 

action by or ogamsi, i>a4-vv^. 
admission or rejection of proof by, 279. 417. 
appeal by, 760. 

, • - • *•— 726. 

Bppointroeui wi, ««— 
arbitration, power to refer to, 681. 
assignment of right of actJim by, 682,883. 
attendance of insolvent on, 282, 
bound by insolvent’s admissions, 608. 
corT>’ing on business of insolvent by, 680. 
commission of, 723. 
compromise by, 681. 
control of Court over, 727. 

coats. ,?ee Costs. 725,804-806. . 

Croditore, duty to furnish bet of, 723. 
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Official Assignee— 

Deputy. See Deputy Official Assignee# 
directions of Court, application for, 725. 
directions of creditors, laust have regard to, 725. 
disclaimer by. iScc Disclaimer. 

discretion of, as to management and distribution of property, 726. 
discretionary powers of, 726. 

distribution of property by. Stt Distribution of Property, Dividends. 

dividends, declaration of, and oversight or mutake of Official Assignee, 606, 607, 

dividends, omission to pay, 725. 

division of property in specie by, 684. 

duties as regards insolvent’s conduct, 722. 

duties of insolvent, 283. 

duty to furnish list of creditors, 723. 

eqmties, Official Assignee takes subject to, 502. 

Ex parte James, ruling in, 505*507. 

fraud, goods obtained by insolvent by, 504. 

guardian of public morality, 231. 

insolvency rules relating to, 728. 

mter\'ention of and after-acquired property, 517. 

irregularity in the appointment of, 811. 

leaseholds, liability in respect of, 662.664. 

legal practitioners, power to employ, 081. 

liability of, for costs, 725, 804*800. 

management of property, 720. 

meetings of creditors to be summoned by, 277. 

mete right to sue, transfer of, by, 608. 

minutes of proceedings at maotings to be kept by, 280, 

odsfeasonce of, 725. 

mistake, goods delivered to insoh’ent by, 504, 
mistake, money paid to Official As3*6noe by, 506. 
mortgage by, 681. 

mortgage, Official Assignee takes subject to, 605. 

must act honourably, 5Q5-50"J. 

name under which to sue or be sued, 7*5. 

oath may be administered by, 722, 

office vacated by insolvency of, 726. 

official name of, 686, 725. 

petition by, 167. 

possession to be taken by, 067. 

power to administor oath, 722. 


not b, „c.ci.ed lo..-. of Court, «6.e«. St. 

Realieation of Property. 

pre-emption. Official Assignee takes subject to, 502. 

pwcoodings, power of, to institute or defend. 630,684.691. 

proceedings in name of, by insolvent or creditor tm in emtn y. 
proof, power to reject, 276. 
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Partners— contd. 

proof against, 443. 

proof by joint creditors against aeparate estates when allowed, 443. 

proof by partner against partner, 446. 

proof by retired partner against continuing partners, 445. 

proof by legal representative of deceased partner against surviving partners, 445. 

proof by separate estate of a partner against joint estate, 443. 

proof by firm against separate estate of a partner, 443. 

proof, election where double rights of, 444. 

proof in respect of distinct contracts, 444. 

proof where same person is joint and separate creditor, 444. 

reputed ownership, eSect of, on different estates, 562. 

share in partnership, vestmg of, in Official Assignee, 483. 

smt by Official Assignee and insolvent’s partner, 692. 

Sint by Solvent partner, 692. 

void provision in partnership deed, 476. 

Partneislup—See Partners, Finn. 

forfeiture of share in partnership, 476. 

PatOQt— 

vestmg of, in Official Assignee, 486. 

Pay- 

vesting of, in Official Assignee, 624. 

Peaaltles— 

books, destroying of, 705. 
books, withholding, 705. 
burden of proof, 707. 
changes In law as to, 710. 
classification of offences, 704. 
commitment to High Court Sessions, 712. 
complaint by Court, 709. 
composition, criminal liability after, 714. 
concealment of debt, 705. 
concealment of property, 705. 

criminal liabibty after discharge or oomposition, 714. 

discharge, crimmal liability after, 714. 

discharge, effect of offences on, 709. 

documents, withholding of, 705. 

doing away with property, 705, 707. - 

English law, under, 703. 

entries, omission to make, 706. 

enumeration of offences, 704* 

failure to porform duties, 705. 

false entries in books, 705. 

falsifying books, 705. 

fraudulent concealment of property, 705. 

fraudulent disposal of property, 707. 

Indian Penal Code, offences under, 714. 
magistrates, jurisdiction of, 713. 
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Penalties—conJd. 

mortgaging property, 705. 
offence by undischarged insolvent, 712. 
offence when must have been committed, 708. 
offences, enumeration of, 704. 

offences which can be committed by any person who is adjudged insolvent,704. 

offences which can be committed by any person other than the insolvent, 714. 

offences which can be committed by insolvwt and others, 714 

omission to make entries, for, 706. 

prelinunary inquiry by Court, 711. 

preliminary inquiry at what stage to be held, 712. 

undischarged insolvent ohtainmg credit, 712*713. 

undue preference, 707. 

Person Aggrieved, 741. 

Petition —See Creditor’s Petition, Debtor’s Petition, 
amendment of, 165. 

arbitration, reference of petition to, 221. 
consolidation of petitions, 213. 
consolidation of petitions against partners. 213. 

Court to which petition should be presented, 149. 
creditor’s petition. iSee Creditor’s petition, 
debtor’s petition. See Debtor's petition, 
dismissal of, against some respondents, 219. 
firm, against, 153. 

petition, to which Court to bo presented, 149. See Courts, 
petitioning creditor’s debt. See Petitiomng Creditor, 
power of Court to change carnage of procoedmgs, 214. 
stay of proceodmgs under, 210. 
withdrawal of, 212. 

^vrong Court, petition to, 164. 

PetlUoning Creditor —See Petition, Croditor’e Petition, 
debt must exist before insolvency, 158 
debt must be liquidated, 159. 
joint debt, I6I. 

petitioning creditor’s debt, 158. 
amount of debt, 169. 
debt barred by limitation, 161. 
debt founded on illegal consideration, 160. 
debt must bo liquidated, 169. 
debt must exist before act of insolvency, 158, 
proof, by, 418. 

who may be, 165. et eeq. See Creditor’s petition. 

Pledge— 

of goods held by reputed owner, 641. 
pledgee of goods as true owner, 658. 

Possession—S'ee Seizure. 
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Proof of Debts—co»W. 

agent commission due to, 411. 
annuities, 410. 

arrears under deed of separation, 412. 
benanudar proof by, 412. 
billsofexchange, holders of, 413. • . 

calls on shares, 411. 
commission due to agent, 411. 

consideration, illegal or unmoral, debt founded on, i03. 

consideration for debt, inquiry into, 405. 

contingent debts incapable of being fairly estimated, 402, 

contmgent liabilities provable in insolvency, 408. 

contract agamst policy of bankruptcy law, debt arismg out of, 403. 

contract by way of wager, debt snamg out of, 403. 

contract, damages arising out of, 408. 

contract m fraud of creditors, debt arising out of, 404. 

contract to give preference to creditor, debt arising out of, 404 

contracts, proof in respect of distinct, 444. 

cost of proving debt, 417. 

coats, proof for, 411. 

oO'respondent, damages against, 412. 

covenant to pay premiums, 413. 

creditor, right of, to ezamino proob, 417. 

creditors, agreement m fraud of, 404. 

creditors, effect of insolvency on rights of, 390. 

damages a^inst co-respondent, 412. 

damages arising out of contract, 408. 

damages for disclaimer, 665. 

damages for tort, 400. 

damages, unliquidated, 400. 

death, liability for payment after, 410. 

debt arising out of contract agamst pob<gr ©f bankruptcy laws, 403. 
debt arismg out of wagering agreement, 403. 
debt barred by limitation, 404. 

debt founded on illegal or immoral consideration, 403. 
debt payable in future, 433. 
debts, gambling, 403. 

. ..400. 

tion, 401. 

debts, contingent, 402. 

debts not provable by the general policy of the law, 403. 

deed of separation, arrears under, 412. 

discharge, effect of. See Discharge. 

disclaimer, damages, for, 665. 

distinct contracts, in respect of, 444. 

distinct firms, 444. 

double proof, 413. 

earlier bankruptcy laws, 300. 

election bettreen proof ogom.t joint tad wpnraterat.l., 
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Proof of Debts— conid. 

election between tort and contract, 401. 
election by secured creditors, 422. 

executor, proof by, in respect of debt duo to testator, 413. 

executor, proof by, in respect of debt due to himself, 413. 

executor, retamer by, 413. 

expunging proof, 419. 

firm, right of proof against partner, 443. 

fraudulent preference, right of proof whero pa)rmont or transfer set aside, 411. 

guardian, proof by, 412. 

historical review, 399. 

inquiry into consideration for debt, 405. 

insolvency, effect of on' rights of creditors, 399. 

interest, proof for, 

adjudication order, interest after date of, 433. 
allowed as a general rule only up to adjudication, 430. 
debts payable at a future debt, 433. 
mortgage debt, interest on, 434. 
proof for, none after date of adjudication order, 430. 
rate of, whete mterest is not stipulated for, 431. 
rate of, where interest is stipulated for, 432. 
rebate of, on debt not presently payable, 433. 
surplus, interest where there is a, 433. 

Usurious Loans Act, 434. 
joint creditors, right of proof, 443. 
lapse of time no bar to proof, 697. 
lease, rent and covenants under, 408 
liability of surety, 409 
liability for payment after death, 410. 
liabilities not provable in insolvency, 400. 
liabilities provable m insolvency, 406. 
limit of receipt, 427. 
limitations and proof of debt, 697. 
limitation, debt barred by, 404. 
limitation, none for proof of debts, 697. 
lodgmg proof, 416. 
mode of proof, 416. 
mutual dealings and set-off, 434-439. 
partner, proof by, against partner, 445. 
partner, right of proof against firm, 443. 
partners, administration of estates, of, 443. 
periodical payments, 430. 
persons by whom proof to be made, 412. 
petitionmg creditor, proof by, 418. 
preferential debts. See Preferential Debts 
premiums, covenant to pay, 412. . .. 

presentation of petition, debts contracted after notice of. 401. 
pnority of debts, 439-446. See Preferential Debts, 
reducing proof, 419, 697. 
rejection of, 417. 
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rent and covenants under a lease, 408. 
retainer, executor’s right of, 413. 

Bale of mortgaged property, summaiy procedure for, 428. 
secret agreement to give preference to creditor, 404. 
secured creditors, proof by, 422. 

amendment of proof where valuation made on a mistaken estimate, 426. 
amendment where security snbsequently realised, 426. 
assessment of value of security, whore security neither realised nor surren- 
dored,424. 

creditor, right of, to require Official Assignee to elect, 427. 

Official Assignee, right of, to require property to be sold, 427. 
penalty for non-compliance with rules as to proof, 427. 
proof by, 422. . 

realization of security, 422. 
surrender of security, 423. 
separate creditors, right of proof, 443. 
separation, deed of, arrears due under, 412. 
surety, liability of, 409. 
surety, proof by, 413. 

limited guarantee, 414. 
where part only of debt guaranteed, 414. 
where whole debt guaranteed without limit of liability* 414. 
time for lodging, 416, 697. 
trust, damages arising out of breach of, 408. 
unliquidated damages not arising out of breach of trust, 400, 408. 
unliquidated damages not arising out of contract, 400, 408. 
voluntary bonds, 411. 

wager, contract by way of, debt arising out of, 403. 
who may prove, 412. 
withdrawal of, 418. 

Property —See Realisation of Property. 

abandoned by Official Assignee as worthless, 486. 
action, rights of, 500. 

additional security to mortgage© on mortgagor’s msolvency, 47 . 

adjudication, vests on, 233. 

after-acquired. See After-acquired Property. 

agent, property vested in maolvont as, 451. 

agreement by debtor to apply a fond m a particular way, 4o4. 

agreement by debtor to pay debt out of specific fund, 45 • 

allowance to insolvent from, 699. 

appointment, power of, 527. 

appropriation of, 453. 

assignment in fraud of bankruptcy laws, 466. 
assignment of after-acquired property, 487. 
assignment of future profits of business, 489. 
attorney, power of, 528 , 

auctioneer, property vested in insolvent ns, 449, o 
author, 486. 
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banker, 495. 

bankruptcy laws, assignment m fraud of, 456. 
beneficial interest of trustee, 453. 
bedding, 469. 

bills sent to banker for collection, 495. 
book debts, 638. 
books, 667, 669. 

broker, property vested in insolvent as, 449. 

building contracts, 662. 

business, future profits of, 489. 

busmess, profits of, 623. 

cashier, property vested in insolvent as, 449. 

cheque not an equitable assignment of drawer’s balance at banker’s, 456. 
cheques sent to banker for collection, 495. 
choses in action, 483, 668. 

Cohen v. Mitchell, rule in, 612. 

Cohen V. to what property apphcable, 612*616. 

commercial secret, 285, 481. 
commission agent, 465. , 
company, compulsory transfer of shares m, 477. 
compulsory deposit in provident fund, 484. 
compulsory transfer of shares in company, 477. 
contingent interest, 472. 

contract of service to be rendered to insolvent, 482. 

contracts involving personal skill, right of action for breach of, 480. 

contracts made by insolvent prior to insolvency, 478. 

contracts made by meolvent, liability of Official Assignws to perform, 502. 

contracts prior to insolvency, 478. 480. 

contracts relating to goods, 480. 

contracts relatmg to immovable property, 479. 

cookmg vessels, 469. 

copyright, 486. 

covenant not to assign lease and insolvency, 475. 

covenant not to assign lease, not binding on Official Assignee, 476. 

creditors, trust in favour of, 456. 

crossed cheques, 463. 

damages for injury to property, 600. 

damages for personal injury, 500. 

defeasance on insolvency, 471 et 8tq> 

definition of, 471. 

delivery of, to insolvent, 668. 

detinue, 604. 

discharge, property acquired after, 394. 

discharge, realisation of, after, 398. 

disclaimer of onerous. See Disclaimer. 

distribution of. See Distribution of Property, Dividends. 

divisible among creditors, 471*529. 

English law os to equitable assignment, 456,457. 

equitable assignment, distinction between English and Indian aw, , 
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Property—c<m<d. 

oquitablo assignment of aftor^acquirod property, 487. 
oguitoblo assignment of existing property, 453 . 4 C 0 , 
equities, Ofllcial Aasignoo takes subject to, 602. 
equity of redemption, 2C2. 
estoppel of Oniciol Assieneo. See Estoppel. 

Ex parte James, rule in, 60i5*507. 

execution creditors, restrictions on rights of, 685, 

factor, property vested in insolvent as, 449. 

fiduciary capacity, projwrty hold by insolvent in, 44y. 

following trust property, 451. 

forfeiture clauses m wills and settlements, 473. 

distinction botTreon English and Indian law, 475. 

English law, as to, 473- 
forfoituro clauses, effect of, 473-477. 
forfeiture clauses, English law os to, 473. 
forfeiture of lease on insolvency, 475. 
forfeiture of lease on assignment, 476. 
forfeiture of sharo in partnership, 476. 
fraud, gqods obtained by insolvent by, 604. 
furniture, 471. 

future profits of business, 489. 
future property, assignment, 487. 
general power of appointment, 627. 
goads, Contracts relating to sale of, 480. 

• • • • • • '04. 

. ptor for meeting acceptance, 460. 

* mistake, 504 

, , • icuiar purpose, 460. 

goodwill, 482. 

held by Uisolvent w fiduciary capacity, 449. 
held on trust by msolvent, 449. 
immovable property, contracts relating to, 479. 
immovable property situate outside India, 234, 
inherited, 522, 

insolvent cannot be compelled to work, 624. 
insolvent cannot defeat his own interest, 474. 
insolvent, management by, 699. 
insolvent, purchase by» 9^8. 
insolvency, effect of. See Insolvency, 
intermixture of, 461,452. 
joint Hindu family—insolvency of father, 490 
joint Hindu family—maolvency of manager, 490 

jomt Hindu family— insolvency of member other than manager or father, 

lease, forfeiture clause m, 476. 

lease, forfeiture of, on assignment, 478. 

lease, forfeiture of, on insolvency, 476. 

liability to perform contracts, 603. 

licence to seize goods, 486. 

mere right to sue, sale of, 608. 
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Property— contd. 

znutake, goods sold and delivered to iasoiveat by, 504, 
mistake of law, payment mode to Oiliaal Assignee under, 506. 
money advanced for speetdo purpose, 461. 

money remitted by drawer of bill to acceptor for mootmg acceptance, 460. 
money paid by customer to banker in current account, 461. 
money paid by customer to banker as fixed deposit, 461, 
money paid into a bank to be applied m a specific manner, 402. 
mortgage with covenant to add to original security on mortgagor’s insolvency, 
477. 

movable property situate outsido India, 234. 
not divisiblo among creditors, 449>469. 
notice of equitable assignment, effect of, 455. 

Official Assignee bound to return goods obtained by insolvent by fraud or 
delivered to him by mistake, 501. 

Official Assignee takes subject to equities, 502. 

Official Assignee takes subject to mortgage, 502 
Official Assignee takes subject to pre-emption, 502. 

Official Assignee to do what is honourable, 605. 

Official Assignee to take possession of, C67 et «eq. 

order by debtor to creditor upon debtor’s debtor, 455. 

order on agent to pay, 455. 

order or disposition. See Reputed Ownership. 

outsido local lireita and voluntary tronsfors, 622. 

partnership, forfeiture clause m, 470. 

partnership, shore in, 483. 

patent, 486. 

pay, 524. 

payment by bankrupt's wife of premiums on life policy of bankrupt, 506. 
payment by way of fraudulent preference, 624 elteq. See Fraudulent Preferenoe. 
personal eammgs, 522. 

personal earnings distinguished from profits by trade, 623. 
personal skill, contracts mvolvmg, 480. 
persons holdmg property m fiduciary capacity, 449. 
possibilities, 472. 

power of appointment, gensra}, 527. 

power of attorney, 528. 

power to revoke trust, 628. 

pre-emption, property subject to right of, 603. 

profits of business, future, assignment of, 489,490. 

profits of trade or busmess, 523. 

promise to pay debt out of money when received, 454. 

property abandoned by Official Assignee as worthless, 486. 

property divisible amongst creditors, 471 et eeq. 

property held by insolvent on trust, 449. 

property held by msolvent for specific purpose, 460. 

property in possession of third persons, 669-673. 

property in possession of Court, 699. 

property not divisible amongst creditors, 449 et eeq. 

property situate outsido local limits and voluntary transfers, 622. 

property taken m execution and rights of Official Assignee, 605-600. 
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Property— conic/. 

protwtod transflctions. See Ptotoeiod Tranaactiona. 
proviclont fund, compulsory deposit la, 484. 
rooiisation of. See I/oalisation of Pftjporty. 

roprosontation by debtor that monoys any ovaifabfo for payment of defat, 454. 

reputed ownership, 530. See fteputod Ownorship. 

reputed ownership and trust property, 453, 6C0. 

revoke trusts, power to, 528. 

right to follow trust property, 461. 

rights of action, 500. 

rulo in Cohen w. Mitohell, 611. 

rule in £r*parto Waring, 467. 

doublo insolvency, 457 et etq. 
rule in Ex.porto James, 605. 
salary and pay of public officers, 626. 
salary and pay of persons other than public officers, 626. 
sale ofa mere right to sue, 608. 

sale of attached property by executing Court after notice of adjudication, 597. 

second insolvency, acquired before, 616. 

secured creditors, rights of. See Secured Creditors. 

"sold", meaning of, 124. 

seizure of, 60d* 

sorvice, contracts for, 480. 

settloment, for/eituro clause in, 473. 

share in partnership, 483. 

shares, clause for compulsory translbr of, 477. 

shares, stocks, transfer of, 668. 

short bills, 463. 

solicitor, property vested in insolvent as, 449. 

Bpecidc appropriation, 453. 

speciSc puipose, money advanced for, 461. 

specific purpose, property held by insolvent for, 460. 

epee euccejn<»tie, 472. . , 

stock brokers, 465. , > 

stocks and shares, transfer of, 668. 

stoppage in transit, 480. 

subsequent trade creditors, 626. _ . 

suits by undischarged insolvent, 602. • . 

things in action, 483, 668. ^ 

title. Official Assignee must make a good, 678. 
tools of trade, 469. 

trade debts, 658- ’ . • ' 

trade.mark, 486. 

trade, profits of, 623. > ^ _f p«ioertv 

transfers by insolvent, fraudulent within see. 63 of the Transfer of P« 

Act, 66, . , a., wraudolent 

transfers by way of fraudnleot ptoferenoo, 624 «< »ej. «« ^ 

Preference. 

trust in favour of creditors, 456.^ _ • 

trust property, 449. 
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Property— contd. 

trust, property hold by insolveat on trust, 449. 
trust property, right to follow, 451. 
trust property in reputed ownership of insolvent, 453. 
trust receipt, 468. 
trustee, bonoficml interest of, 453. 
trustee, property held by insolvent os, 449. 
asset divisible among creditors, not an, 449. 
auctioneer, property in possession of, 405. 
banker, property in possession of, 461. 
beneficial interest of trustee, 453. 
broker, property in possession of, 449. 
cashier, property in possession of, 462. 
commission agont, property in possession of, 465. 
factor, property in possession of, 464. 
fiduciary capacity, property hold by persons in, 449. 
following trust property, 451. 
mixing of trust property, 461. 
reputed ownership, 453, 660. 
specifio oppropriation, 453. 

specific purpose, property held by insolvent for, 460, 
specific purpose, money paid to insolvent for, 460. 
stock broker, 465. 
trust receipt, 408. 

undischarged insolvent, suits by, 602. 

unpaid vendor, rights of, 480. 

vesting of, in Official Assignee, 231. 

voluntary transfer, 601. Ste Voluntary Transfers. 

Waring, EX'parte, rule in, 467. 

warrant for seizure of, 6G0. 

wearing apparel, 469. 

wills, forfeiture clause in, 473. 

work, insolvent cannot be compelled to, 624. 

Property taken In execution, SdS'OOO. 

Protected transactions, 044>658. 
bona fides, requisite of, 646. 
burden of proof of notice, 655. 
company, one man’s, 664*658. 
consideration, 654. 
contracts by or with insolvent, 644, 
dealings by insolvent in respect of his property, 646. 
debenture holders, 656. 
delivery of goods to insolvent, 653. 

©numeration of, 644. 
essentials of, 645, 646. 
good faith, requisite of, 645. 
insolvent pajmaent or delivery to, 653. 
insolvent, payment by, 653. 
notice, burden of provmg, 665. 
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Frofected transacHons— tontd. 
notice, effect of, 665. 
payments, by insolvent, 653. 
payments by insolvent to hia solicitor, 653. 
payments to insolvent, 653, 

pajnnent with notice under contract made without notice, 665.. 
policy of bankmptcy Jaw, transactions contrary to, 6 i5. 
proceedings in invilum, 651. 

purchaser from porapn acquiring title from Insolvent through an unprotected 
transaction, 655. 

relation back and, 25. • 

reputed ownership and, 654. 
solicitor, payment to, 653. 

suit by insolvent after preseotalioo of petition and before adjudication, 656. 
transfer by insolvent of substantially the vhoh property to a CTOiilor, 645, 
transactions after adjudication, 657. 
transaction in itself on act of in^Ivenoy, 645. 
transaction must be bona Qdo, 645. 
transaction must be for valuable consideration, 654. 
transactions before commencement of insolvency, 64 7. 
transactions between commeneemeat of insolvency and adjudication, 647'551. 
transactions between coounencement of insolvency’ and adjudication, Snglish 
law, 647. ‘ 

"valuable consideration,*’ requisite of, 654. 
what are, 644. 

Protection order- 

certificate of Official Assignee, 375. 
discretion of Court as to, 269. 
power to make, 273. 

protection before submission of SebedoJe, 373- 
refusal of, 276. 

P/Ortdent Fuad- 

compulsory deposit in, 484. 

Proxy- 

deposit of, with Official Assignee, 279. 

general, 279. 

instrument of, 379. 

vote may be given by, 270, 

Public eiatniaaficn— 
application fot, 2S3. 
answers as evidence, 2S2. 
duty of insolvent to answer, 280. 
examination to be on oath, 380, 
inortTOinating questions, 282. 
insoU’ent of, 280. 
notes of, 283. 

Sr <l»‘ <.x«n>i”.Uor. U conctadr-l. 280. 
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PdIiIIc examination—conf(2. ' 

power to dispense with, 73. 
scope of, 281. 

use of answers in evidence, 282. 
when dispensed with, 73, 716. 

Purchaser bona fide and lor value— 

from a donee who has acquired titio under a voluntary settlement held to bo 
void 03 against Official Assigned under 8. 65, 620. 
from a person who has acquired title under a transfer made by debtor with 
intent to defeat or delay creditors, 655. 
from a preferred creditor, 642. 

from bona fide transferee for value from insolvent, 655. 
under a sale in execution, 249-252, 694. 
voluntary transfers and, 609. 

Pordanashln woman—> 

power to summon, 297. 

Re-adjudlcation— 

debts contracted before date of, 363. 
power to re-adj'udge debtor msolvent, 361 
ro-adjudgmg debtor msolvent, 361. 
surety, liability of, after re-adjudicatton, 362. 

Reallsatlou oI Property- 

powers of Official Assignee, 676.684 
arbitration, leas-e to refer to, 691. 
business, leave to carry on, 680. 
goodwill, sale of, 676. 
legal practitioner, leave to employ, 681. 
mortgage, leave to, 081. 
receipt, power to give, 679. 
sale, power as to, 676. 
tmsalcablo property, leave to divide, 084. 
powers which may bo exorcised by Official Assignee with leave of Court, 679. 
powers which may be exercised without ioavo of Court, 676. 

Receiver— 

appeal by, 749. « « 

OfficialAssigneotohavopowersofoReceiverunderO.iO.r. 1 of Civil Procedure 

Code, 068. 

of roortgogod property, rents roalizod by, 691-592. 
petition by, 157, 168. 

property in custody of, and secured creditors, 258. 

reputed ownership of goods hold by, 642. 

rights of action which vest in Officlol Assignee, 500. CS5 tt ttq. 

rights of action which do not s-ost in Official Assignoo, 500. 6S5 tt teq. 

sale of a more right to sue, 608. 

Receiving Order— 

under English law, 183. 

Be-hearlng— 5eJ Review. 
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BelatiOQ back, 574*584. 

act of insolvency anterior to petitioning creditor’s debt, 683. • •, 

adjudication, order of, condouve evidence of, 743, 746-749 810. 
anterior act of insolvency, 583. 
commencement of insolvency, 676. 
effect of, 58l. 

evidence of, 743, 746-749, 810. 
exception to doctrine of, 647. 
history of the doctrine, 674. 
znesjiing of, 574. 

order of adjudication conclusive that title relates back, 743, 746-749, 810. 
pttymentB by insolvent, 582. 
payments to insolvent, 682, 

protected transactions, 25. See Protected Transactions, 
reputed ownership and, 646- 
results of doctrine, of, 681. 
sham companies, 583. 

transactions impeachable under bankruptcy law, 579. 
transactions not impeachable under bankruptcy law, 579-580. 
transfer of property by insolvent, 682. 

transfers not void as acts of msolveney unless within period of, 145-148. 
trustees under void deed of transfer, 582. 

Bent— 

as a profereutial debt, 440 
distress for, 446. 

Official Assignee, personal liability for, 662. 

Reputed ownetshlpi 630-573. 

administrator, property in reputed ownership of, 561. 
agent, goods entrusted to, 663. 
annuities, 538. 

attachment of goods held by reputed owner, 642. 
bailee for safe custody, goods in the hands of, 564. 
beneficiaries, 562. 
bill of exchange, 67J. 
bill of lading, 666. 

board, affixing of, by mortgagee, 652. 
book debts, 538. 
booksellers, 554. 
buildmg controefs, 567. 
business, moaning of, 637. 
capacity to consent, 655. 

change of o%morship whore it is notorious, 553. 
chosos in action, 53S. 
circumstances giving rise to, 646-551. 
clock-makers, 553. 

commencement of insolvency, 546, 573. 

conditions necessary for operation of tho doctrine, S33. 

consent of true owner, 555. 

consent of true owner, nature of, 555-557. 
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Bepnted ownersbip— contd, 

consent, detemunation of, 664*665,668. 

consent, determination of in ease of good^ 668. 

consent, determination of, in case of trade debts, 670. 

consent, evidence of, 656. 

consent, when may be determined. 671. 

constructive possession, 641. 

custom, 553-564. 

debentures, 538. 

debts due, meaning of, 630. 

demand, effect of, 668. 

determination of, 564. 

determination of consent, 568. 

detennination of consent by institution of suit, 570. 

determination of consent by taking part of goods, 569. 

determination of consent in case of goods, 668. 

detemunation of consent in case of goods at sea, 569. 

determination of consent in case of trade debts, 670-671. 

determination of consent where time granted after demand, 570. 

distress, goods seized, 543. 

dock warrant, 600. 

doctrine of, when applicable, 633-546. 

essentials of, 533. 

evidence of, 661. 

executor de son tort, 561. 

executor, property in reputed owneiehip of, 661. 

factors, goods in hands of, 563. 

fixtures, 634. 

furniture, 654. 

goods abraad,669. 

goods at sea, 669. 

goods, meaning of, 633. 

goods must be in possession, order or disposition of insolvent, 641. 

goods must not be insolvent’s own, 667. 

goods, property in reputed ownership must be, 633. 

goods, warehoused, 669. 

hire-purchase agreement, 664. 

history of, 631. 

horse dealer, 554. 

hotel keeper, 554. 

immovable property, not applicable to, 633. 

*‘m his trade or business,” meaning of, 634. 

initials on goods, 652. 

insolvent must not bo true owner, 667. 

jewellery, dealers in, 654. 

meaning of, 630. 

mortgage by insolvent, 646, 669. 

mortgagee, afiixing of bond by, 652, 

mortgagee, rights of, 645, 569. 

name on goods, 552. 
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SBpuiei owaenhlp—conttf. 

notice of asaigmnont of trade debts, 670-671. 
notonety of change of owxxotship, 662. 
partners, 662. 
partnership, share in, 638. 
piano-hiring, 564. 

pledge of goods held by reputed owner, 641. 
policies of life ossuronco. 638. 
possession, order or disposition, 541-643. 
possession, determination of, 564, 665. 
possession, when may be determined, 664. 
possession must be real, 666 
possession, sole, essential, 644. 
printing machinery, 654. - - 

proof, true owner’s right of, 671. 
property must be goods, 633. 
protected transactions end, 25. 

Provincial Insolvency Act, 671. 
receiver, possession of, 643. 
reqairements of section, 533. 
safes, dealers in, 654. 
sale or return, 564. 
secured creditors, 658. 
shares, 638. 

sheriff, possession of, 543. 

sole possession essential, 544. 

stock in public fund, 638. 

things in action and trade debts, 638. 

trade or business, goods for purposes of, 634. 

trade debts, 638-640. 

trade debts—bills of exchange, 671. 

trade debts, determination of consent in case of, 670-671. 

trade debts, determination of consent, notice of assignment, 670. 

trade debts, notice of assignment to whom given, 671. 

trade debts, notice of determination after insolvency, 571. 

traders, clause applies only to, 634. 

true owner, consent of, 665. 

true owner may be mortgagee, 668. 

trjie owner may be trustee, 658. 

true owner, insolvent must not be, 668. 

true owner, meaning of, 658. 

true owner, right of proof of, 671. 

trust property and, 453,560, 

trust property in hands of beneficiary, 662. 

trustees, property in reputed ownership of, 660. 

usage of trade, 653. 

warehousetoan, 654. 

watch maker, 653. 


Besclsslon—' 

contract, of, 664. 
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Rerenu# Court— 

matters witluQ oxclush-o jurisdiction of, 302. 

BOTlew and Re>bearlng— 

appeal from order on review, 739. 

application to what Court, 737. 

limitation for application for rovimr, 738. 

orders made by ofBcor empowered under s. 6, 737. 

parallel enactments, 730. 

powers of Court os to, 730. 

review and ro-hoaring, 734. 

who may apply for, 730. 

Rights of Action- 

assignment by Onicial Assignee of a znero right to sue, 50S. 

'assignment of, by OQlcial Assignee, 682, 083. 
rights of oction which vest in OiQcial Assignee, 468, 685 e( teq. 
rights of action wliieh do not vest in Official Assignee, 468, 685 el seq. 
sale of a moro right to suo, 503. 

Boies— 

adjudication as to, 182. 

annulmoot, as to, 340. 

composition, os to, 340 f. o. (j), 302. 

deceased insoivent’s estate, odmiaistration of, as to. 722. 

discharge, as to, 398. 

disclaimer, os to, CGO. 

dividends, os to, 701. 

Official Assignee, as to, 728. 
petition, as to, 183. 
power to make rules, 800. 
proof of debts, as to,431. 
publication of, 808. 

remuneration of Official Assignee, as to. 723. 
sanction of Governor General in Council, 808. 
small insoU'Oncies, as to, 710. 
summary administration, as to, 716. 
unclaimed dividends, as to, 702. 

Salary— 

as a preferential debt, 439. 
vesting of, in Official Assignee, 626. 

Sole 

by executing Court of property under attachment after notice of Adjudication, 
696. - 1 

of insolvent’s property by Official Assignee, 676. . 

Schcdcile—. 

insolvent’s, 273. .. ^ 

Scheme of Anai^emeat—iSee Composition and Scheme of arrangement. 

Seconi Insolvency, 616. 
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Solicitor—<;on/c{. 

cash payment to, by insolvent to oppose petition, 653. 
charge on insolvent’s property in favour of, for future services, 653. 
coats and set-off, 438. 
employment of, by OfBcial Assignee, 681. 
employment of, at private examination, 297. 
lien of, for costs, and set-ofF, 438. 
lion of, on insolvent’s documents, 667. 
lien of solicitor employed by OiScia! Assignee, 681. 
payment received by, with notice of piesontation of petition, 653. 
payment received by, in advance for preparing transfer declared void as an act 
ofinsolyency, 653. 

sat-ofl not allowed to defeat solicitor’s hen for costs in insolvency proceoding*. 
438. 

Stamp Duty— 

exemption from, of transfers, etc., 809. 

Statutes—.See Origm and History of Bankruptcy Law. 

Stay- 

civil Court, power of, to stay suit, etc., pending before it, 266. 
discretion, stay suit and, etc., 266. 
execution against insolvent’s person, stay of, 268. 
ezeoution against insolvent's property, stay of, after adjudication, 268. 
execution against insolvent’s property, stay of, before adjudication, 268. 
execution against insolvent’s property, inlierent power to stay before 
adjudication, 208. 

inherent power to stay execution against insolvent’s property beforo 
adjudication, 268. 

proceedings which may be stayed, 266. 
proceedings which may not bo stayed, 266. 
secured creditors and stay of suit, 268,,606. 
stay before adjudication, 268. 

stay by High Court of insolvency pnjceedmgs before subordinate Courts, 
265. 

suit and other proceedings, stay of, 264. 

suits by secured creditor to realize bis security and stay, 268, 606. 
suits commenced after adjudication without leave, and stay, 267. 
concurrent proceedings in insolvency, stay of, 330-321. 

High Court, power of, to stay suit or other proceeding pondmg before any 
Judge of that Court, 264, 265. 

High Court, power of, to stay suit or other procoodmg pondmg in subordinato 
Court, 265. 

simultaneous proceedings in insolvency in two Courts, stay of, 321. 

Stock Exchange- 

defaulting membor, petition against, 157. 

petition by Stock Exchange creditor against dofaullor, 167. 

property in possession of stock-broker, 465-468. 

Stranger to the Insolvency— 
jiiriadicCfon oi'sr. 

under English law, 30-43. 
under P.-t. I. A.» 59-72. 
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Solordlnate Court— 

power of High Court to stay insolvoiu^ proce&diogs jn, i!$4. 

Subsequent Insolroncy, 510. 

Subsequent trade creditors, 5J6. 

Subsequent Purchaser—5ee Purchasor bona fide and for value, 

Sub'purchaser —See Purchaser bona fide and for value. 

Suits and other proceedings— 

assignment of a more right to sue by OOicial Assignee, 50S, 
assignment of right of action by Official Assignee, 682, C83 
commoncod before adjudication and loave to sue, 2i8. 
dividends, suit for, 699. 

durmg pondeney of insolvency procoodmgs, 246. v 

offoct of annulment on suits and other proceedings, 336. 
exocution against insolvent’s property and leave to execute, 249. 
execution against insolvent’s person and leave to execute, 292. 
execution, notice of, to Official Assignee, 688. 

insolvent, suit by, after presontatlon of petition and before adjudication, 6o6. 

insolvency of defendant penduig suit, 690, 

insolvency of plaintiff pending suit, 689 

leave to execute, 248*255. 

leave to sue, 236*345. 

leave to sue and secured creditors, 359, 606. 
limitation for suit against insolvent after annulment, 255. 

Official Assignee, suits by or against, 684*693. 
pending insolvency, 246. 
secured creditors, suit by, 259, 606. 
stranger to the insolvency, against, 
under English law, 39.43. 
under P.-t. I. A., 44*56, 
suits by or against Official Assignee. 684*693. 
insolvency of plaintiff ponding suit, 689. 
insolvency of defendant pending suit, 690. 
leave to Official Assignee to sue or defend, 684*693. 
leave of Court to sue Official Assignee, 688. 
notice of suit under s. 80 of Civil Procedure Code, 688. 
notice of execution under O. 21, r. 22. of Civil Procedure Code. 689. 
stay of. 266. See- Stay, 
undischarged insolvent, suits by, 603. 

Summary Administration— 

in case of smaU insolvencies, 7J6. 

Surety— 

co-surety, petition by, 168. 
discharge, order of, and, 394. 
petition by, 158. 

preferred creditor may be, 627*628. 
proof by, 4l0, 413 
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Sniplus— 

assignment of, 700. 
attachment of, 700. 

composition or scheme of arrangement, aurplia iindor, after distribution, 700. 
disposition of, by will, 700. 
insolvent entitled to, COO. 
interest payable out of, 434. 

under administration of estate of deceased msolv'ent, 719. 


Things In action— 

and reputed ownership, 538. 
vcstmg of, in OfEcial Assignee, 483. 

Time —See Limitation. 

disclaimer, extension of time for, 661. 
disclaimer, for, 661. 

extension of, for doing any oct or thmg, 73. 


Title— 

questions of, 37, 44. See Jurisdiction, 
superior title of OfDcial Assignee, 39.4* 

Tools Of Trade- 

do not vest in OfSeial Assignee, 469. 

Tort- 

damages for, and discharge, 330. 
damages for, and proof, 400. 

damages for tort to insolvent’s person, right of action for, 500. 

damages for tort to insolvent’s property, right of action for, 500. 

dimages for toil both to msolvonf. potson and ptoporty, right of action for, 
600. 

suit for damages for tort against insolvent, and stoy, 267. 

Trade mark— 

vesting of, in OfBcial Assignee, 480. 

Traders— 

adjudication of, 99. 

omission to keep proper books, 376- 

reputod ownership clause applies to traders only, 63 

• Trading alter knowledge of Insolvency, 377. 

Transactions with InsoIvent~5re Relation bi«sk. Protected Transactions, 
after adjudication, 268, 057. 

before eommencoment of insolvency, 647. 

between commencement ofinsolvenoy and before a ju ca 

unpeachable under bankruptcy law, when, 679. 
not impeachable under bankruptcy law, when. 679. 

Transfer of Proceedings, 77. 

Triinsfcr of Property Act, sec. 63, 66-58,65, 
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Tlwlea—See Purchaser bona flda and for valuo. Assignment, 
fictitious transfers, 65. 

transfer fa act of inMlrenoy, n-hen void against Official Assigm 

when protected, 646. 

transfer for benefit of creditors. See Acts of Insolvency, 
transfer to defeat or delay creditors. See Acts of Insolvency, 
transfer by way of fraudulent preference. See Fraudulent Preference, 
transfers fraudulent under Transfer of Property Act, 65, 106. 
transfers fraudulent under statute of Elizabeth, 106. 
voluntary transfers. See Voluntary Transfers, 
voluntary settlements. See Voluntary Transfers. 

Trust Receipt— 

effect of, on rights of holder, 468. 

Trust- 

power to revoke, effect of, 538. 

property held by insolvent on trust, 44&. See Property, 

Trust Property- 

beneficial interest of insolvent in, 463. 
following, 451, 
reputed ownership, 660. 

Trustee- 

cost under void settlement, 621. 
disqualification of insolvent to act as, 272. 
petition by, J66. 

property held by insolvent as, 419. See Property, 
repayment of trust money, not a fraudulent preference, 629. 
reputed ownership, 560, 

trustee m bankruptcy, under English law, 284. 
trustee under void deed and relation back. 341, 582' 


Unclaimed dividends— 
claim to, 701. 

fifteen years, unclaimed for, 701. 


Undischarged insolvent—After-acquired property, 
as a petitioning creditor, 156, 

debts contracted in trade after adjudication and before discharge, 6-6, 

disqualifications of, 270, 

interest of, m suiplus, 700. 

obtaining credit, 712-713. 

payments by, 652, 653. 

payments to, 653. 


iharge. See Aflor-acq iiwl 

property. 

protection of persons dealing with, 644 et «?. 
security for costs of suit by, 519, 
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Undischarged Insolvent—corU(2. 

suits by, 602. 

trading for benefit of creditors, 699. 

U. S. A.— 

bankruptcy laws in, 16. 

-Usurious Loans Act- 
interest under, 434. 

Vesting— 

of property in Official Assignee, 233. 

of property in parson appointed by Court on annulment, 333-334. 

Voluntary Transfers, 601-023, 
application to set aside, 606. 
by whom to be made, 607. 
by whom to be heard, 606. 
contents of, 606. 
effect of annulment on, 608. 
limitation for, 608. 
avoidance of, 601. 
avoidance, extent of, 623. 

^ burden of proof under the section, 603. 

■ burdon of proof under sec. 63, Transfer of Property Act, 613. 

burden of proof under the section and that under s. 63 of Transfer of Property 
Act. 603. 

burden of proving good faith, 6ll. 
burden of proving consideration, 613. 
consideration, where in part only, 610. 
consideration, onus of proving, 619. 
consideration, must be valuable, 609, 610. 
costs of trustee of settlement, 621. 

donee whether liable to restore money spent or property given away by him, 602. 
earlier law, 602. 

exclusive jurisdiction of Insolvency Court, 65, 604-60.">. 
extent of avoidance, 619. 

“good faith,” meaning of, 618. 
good faith, burden of proving, 618. 
history of law as to, 602. 

incumbrances created by settlor after sottlemont, 620. 

“i3 adjudged insolvent,” meanmg of, 615. . ; . 

jurisdiction, whether exclusive, 65,604-605. 

jurisdiction where property situate outside local limits, 622. 

lien of trustees for costs, 621. 

limitation to set aside, 608, 616. 

marriage settlement, 609. - • " 

money given spent sway, where, 602. 

mortgagee from settlor, rights of, on avoidance settlement, 619. 

mortgagee, right of. to proceed with suit though mortgage impeached as volun- 
tary transfer, 606. 
onus of proof of consideration, 613. 
onus of proving good faith, 613. 
partition, 610. 

property given disposed of, where, 60?, 
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Voluntary Transfers—con/<j. - 

property situate outside local limits, 622. 
purchaser for value from donee or beneficiary, 609. 
purchaser, who is, 609. 

report of Official Assignee, whether evidence, 622. 
ns judicata, 623. 

secured creditors, suit by, to realize security, 606. 

set-off claim for, by donee, 622. 

eettlement in consideration of marriage, 609. 

settlement, costs of trustee of, 621., 

subsequent incumbrances, poaititj of, 606. 

suit by secured creditors to realize security, 606. * 

terminus a quo for calculating two years, 6IS. 

transfer under order of Court, 622. —' 

transfer partly for and partly without consideration, 610, 

transfer executed two years before insolvency, 617. 

transferee from donee, 620. 

trustees, costs of, 621. 

two years how calculated, 015.606. 

two years, transfers more than, 617* — — 

valuable consideration, meaning ol*, 609. 

void, means voidable, 614. , 

chairman of meeting. Official Assignee to be, 278. 
contingent*debt, no vote in respect of, 278. 
creditor, when entitled to vote, 278. 

debt of which value not ascertained, no vote m respect of, 278. 
negotiable instruments, proof in respect of, for voting, 278. 

Official Assignee, power of, to adroit or reject proof for voting, 279. 
purchaser, proof by, for voting, 279. 
proof of debt essential, 278. 
proof, when must be lodged, 278. 

proposal for composition or scheme of arrangement, and voting, 
proxy, voting by, 279. See Proxy, 
secured creditor, when entifJed to vote, 1^787 

when may be required to give up security, 279. 


Wages- 

as a preferenfihWlebt, 439. 
Warrant—,yee Arrest, 

for arrest of absent^itn^s, MS. 
for »'"°^y»nflY^po urt3, 80 9. n 
for BoimfirSl fn&'I-vieiit*Rprop 
Will— f 

forfeiture clause in, 473. 

Witness —See Private Examination. 
Wrongs—,8ee Tort. 




